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TRIBAL  SOVEREIGN  IMMUNITY 


TUESDAY,  SEPTEMBER  24,  1996 


U.S.  Senate, 
Committee  on  Indian  Affairs, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:30  a.m.  in  room  106, 
Senate  Hart  Building,  Hon.  Daniel  K  Inouye  (vice  chairman  of  the 
committee)  presiding. 

Present:  Senators  Inouye,  Simon,  Gorton,  Dorgan,  and  Conrad. 

STATEMENT  OF  HON.  DANIEL  K.  INOUYE,  U.S.  SENATOR  FROM 
HAWAH,  VICE  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

Senator  Inouye.  Good  morning.  Delivering  the  opinion  for  a 
unanimous  court  in  the  Supreme  Court's  1991  ruling  in  a  case  enti- 
tled Oklahoma  Tax  Commission  v.  Citizen  Band  Potawatomi  In- 
dian Tribe  of  Oklahoma,  Chief  Justice  Rehnquist  addressed  the 
subject  of  the  committee's  hearing  today,  when  he  stated  the  law 
of  the  case,  and  I  quote: 

Indian  tribes  are  'domestic  dependent  nations'  which  exercise  inherent  sovereign 
authority  over  their  members  and  territories.  Suits  against  Indian  tribes  are  thus 
barred  by  sovereign  immunity  absent  a  clear  waiver  by  the  tribe  or  Congressional 
abrogation. 

However,  in  his  concurring  opinion.  Justice  Stevens  expressed  a 
somewhat  different  view,  and  again  I  quote: 

The  doctrine  of  sovereign  immunity  is  founded  upon  an  anachronistic  fiction.  In 
my  opinion,  all  governments — ^Federal,  State,  and  tribal — should  generally  be  ac- 
countable for  their  illegal  conduct.  The  rule  that  an  Indian  tribe  is  immune  from 
an  action  for  damages  absent  its  consent  is,  however,  an  established  part  of  our  law. 

Such  is  the  nature  of  the  debate  which  is  the  focus  of  the  com- 
mittee's hearing  today.  Whether  one  views  it  as  anachronistic  or 
relevant  in  contemporary  times,  the  assertion  of  sovereign  immu- 
nity to  suit  is  a  right  that  is  jealously  guarded  by  most  sovereign 
governments.  The  genesis  of  today's  hearing  arises  out  of  a  pro- 
posal that  was  contained  in  the  Senate's  fiscal  year  1997  Interior 
Appropriations  bill.  Section  329  of  that  bill  provided: 

In  cases  in  which  the  actions  or  proposed  actions  of  a-n  Indian  tribe  or  its  agents 
impact,  or  threaten  to  impact,  the  ownership  or  use  of  the  private  property  of  an- 
other person  or  entity,  including  access  to  such  property  that  might  arise  from  such 
impacts  or  which  impact  the  receipt  of  water,  electricity,  or  ouier  utility  to  such 
property,  an  Indian  tribe  receiving  funds  under  this  Act  or  tribal  oflicial  of  such 
tribe,  acting  in  an  oflicial  capacity,  shall 

No.  1,  be  subject  to  the  jurisdiction,  orders,  and  decrees  of  the  appropriate  State 
court  of  general  jurisdiction  or  Federal  district  courts  for  requests  of  injunctive  re- 
lief, damages  or  other  appropriate  remedies;  and 

No.  2,  snail  be  deemed  to  have  waived  any  sovereign  immunity  as  a  defense  to 
such  court's  jurisdiction,  orders  and  decrees. 


(1) 


When  the  bill  was  brought  before  the  full  Senate  Appropriations 
Committee,  the  author  of  the  proposal  agreed  to  an  amendment  to 
delete  the  provisions  from  the  bill,  so  that  the  authorizing  commit- 
tee of  jurisdiction,  the  Committee  on  Indian  Affairs,  could  conduct 
a  hearing  on  the  issue  sou^t  to  be  addressed  by  the  provisions  of 
section  329.  However,  the  committee's  hearing  this  morning  also 
has  a  broader  focus,  which  is  the  assertion  of  sovereign  immunity 
by  tribal  governments. 

In  the  Federalist  No.  81,  Alexander  Hamilton  wrote. 

It  is  inherent  in  the  nature  of  sovereignty  not  to  be  amenable  to  suit  of  an  individ- 
ual without  its  consent.  This  is  the  ceneral  sense  and  the  general  practice  of  man- 
kind, and  the  exemption,  as  one  of  the  attributes  of  sovereignty,  is  now  enjoyed  by 
the  government  of  every  State  in  the  Union. 

The  member  States  of  our  Union  decided  that  this  organizing 
principle  was  so  fundamental  to  our  constitutional  framework  that 
in  1795,  they  ratified  the  11th  Amendment  to  the  U.S.  Constitu- 
tion, and  by  their  action,  made  their  sovereign  immunity  to  suit 
part  of  the  supreme  law  of  the  land.  The  doctrinal  foundation  of 
the  concept  of  sovereign  immunity  has  several  sources.  In  English 
law,  the  traditional  immunity  of  the  English  sovereign  was  ex- 
pressed in  the  phrase,  "The  king  can  do  no  wrong." 

Others  attribute  the  doctrine  of  sovereign  immunity  to  another 
constitutional  doctrine  of  equal  force  in  American  law,  the  separa- 
tion of  powers,  and  conclude  that  the  assertion  of  sovereign  immu- 
nity is  to  protect  the  official  actions  of  the  Government  from  undue 
judicial  interference.  Or  put  another  way,  that  the  courts,  as  one 
branch  of  the  government,  cannot  enforce  judgments  against  an- 
other branch  of  the  Grovemment  without  the  latter's  consent. 

Especially  relevant  to  smaller  governments  is  the  notion  that  the 
doctrine  prevents  burdensome  financial  losses  that  could  seriously 
impair  or  destroy  governmental  operations.  In  fact,  this  was  the 
driving  force  behind  the  ratification  of  the  11th  Amendment  by  the 
States.  They  feared  suits  to  collect  unpaid  war  debts  and  to  recover 
property  seized  during  the  Revolutionary  War. 

As  recently  as  March  of  this  year,  32  States  sought  and  success- 
fully secured  a  reaffirmation  of  their  sovereign  immunity  to  suit  in 
the  Supreme  Court  of  the  United  States,  making  clear  to  one  and 
all  that  the  several  States  which  comprise  our  Union  do  not  view 
their  sovereign  immunity  to  suit  as  anachronistic.  Whatever  may 
be  one's  views  on  the  subject  of  sovereign  immunity,  and  whether 
the  Federal  Grovemment,  the  State  governments,  city  and  county 
governments  or  tribal  governments  should  be  able  to  assert  their 
sovereign  immunity  to  suit,  I  believe  the  underlying  concern  is  ac- 
tually a  concern  about  due  process. 

Our  Constitution  also  guarantees  to  all  of  its  citizens  a  right  to 
due  process,  an  opportunity  to  be  heard.  What  process  is  due  to 
each  citizen  depends  upon  the  nature  of  the  affected  interest.  The 
Supreme  Court  has  held  that  this  right  may  be  satisfied  in  any  of 
a  number  of  forums,  including  administrative  proceedings  or  hear- 
ings of  regulatory  bodies,  and  may  range  from  notice  in  the  publi- 
cations of  general  circulation  to  litigation  in  the  courts  of  the  var- 
ious sovereign  governments. 

In  Indian  country,  there  are  courts  established  either  by  a  tribal 
government  or  by  the  Federal  Government.  For  actions  in  tribal 


courts  involving  non-Indians,  there  is  an  additional  process  af- 
forded such  citizens,  which  is  the  review  by  the  Federal  courts  of 
the  exercise  of  a  tribal  court's  jurisdiction. 

It  was  5  years  ago,  this  committee  held  a  hearing  on  a  report 
which  had  recently  been  completed  by  the  U.S.  Commission  on 
Civil  Rights.  Following  a  comprehensive  study  of  tribal  courts  na- 
tionwide, the  U.S.  Civil  Rights  Commission  concluded  that  notwith- 
standing the  meager  resources  with  which  they  were  forced  to  oper- 
ate, tribal  judicial  systems  were  providing  due  process  to  all  liti- 
gants, both  Indian  and  non-Indian. 

For  over  200  years,  the  Nation  has  recognized  the  sovereignty  of 
the  Indian  tribes.  Federal  law  and  policy  has  been  built  upon  this 
foundation,  which  finds  its  expression  in  the  Constitution  of  the 
United  States,  in  treaties,  in  statutes,  and  in  the  rulings  of  the  Su- 
preme Court.  Today  we  recognize  that  sovereignty  is  also  a  defin- 
ing element  of  the  economic  future  of  governments.  As  a  Harvard 
law  professor  informed  this  committee  last  week,  after  years  of 
study  in  this  area: 

If  we  look  bade  on  this  history  of  Federal  Indian  policy  in  the  20th  century,  it 
is  not  a  coincidence  that  it  has  only  been  in  the  era  of  self-determination  that  a  sig- 
nificant number  of  reservations  have  begun  to  break  the  cycle  of  poverty  and  de- 
pendence. Sovereignty  is  one  of  the  primary  development  resources  tribes  can  have. 
And  the  reinforcement  of  tribal  sovereignty  under  self-determination  should  be  the 
central  thrust  of  public  policy.  One  of  the  quickest  ways  to  bring  development  to 
a  halt  and  prolong  the  impoverished  conditions  of  reservations  would  be  to  further 
undermine  the  sovereignty  of  Indian  tribes. 

For  the  many  representatives  of  the  tribal  governments  gathered 
this  morning  for  this  hearing,  there  is  much  at  stake.  Just  as  the 
States  have,  over  the  years,  sought  to  accord  due  process  while  pro- 
tecting their  rights  as  sovereigns  to  assert  their  immunities  from 
suit,  so  do  other  sovereigns,  including  tribal  governments. 

In  the  course  of  our  history  as  a  Nation,  we  have  learned  that 
our  constitutional  framework  has  stood  well  the  tests  of  time.  So 
too  have  the  fundamental  principles  which  inform  the  powers  and 
rights  of  the  sovereign  governments  which  make  up  our  Union, 

Our  task  this  morning  is  not  to  revisit  the  provisions  of  our  Con- 
stitution that  recognize  the  Indian  tribes  as  sovereigns,  nor  is  it  to 
overturn  200  years  of  Federal  law.  But  rather,  it  is,  I  believe,  to 
develop  a  better  understanding  of  the  rights  and  responsibilities 
that  tribal  governments  have  assumed  in  the  exercise  of  their  in- 
herent sovereignty. 

May  I  call  upon  my  distinguished  colleague,  Senator  Gorton. 

STATEMENT  OF  HON.  SLADE  GORTON,  U.S.  SENATOR  FROM 

WASHINGTON 

Senator  Gorton.  Thank  you,  Mr.  Chairman. 

You  are  certainly  accurate  in  describing  the  genesis  of  this  hear- 
ing, a  hearing  on  a  vitally  important  subject  which  I  believe  was 
last  discussed  in  the  late  1980's  or  early  1990's  in  connection  with 
the  Indian  Civil  Rights  Act.  The  question  before  this  committee,  as 
it  was  in  connection  with  the  Appropriations  Committee  provisions, 
is  the  degree  and  the  extent  to  which  sovereign  immunity  is  an  ap- 
propriate or  a  live  doctrine  in  the  last  decade  of  the  20th  century, 
in  connection  with  disputes  over  property  rights,  most  broadly  de- 


scribed  when  the  contending  parties  are  Indian  tribes  or  nations 
and  non-Indians. 

I  think  perhaps  without  meaning  to,  Mr.  Chairman,  you  have 
stated  better  than  I  possibly  can  the  total  anachronistic  nature  of 
sovereign  immunity  for  Indian  tribes  or  any  other,  when  you  stated 
that  one  of  the  gprounds,  historic  grounds  for  sovereign  immunity 
was  the  traditional  doctrine  in  England  that  the  King  can  do  no 
wrong.  We  know  perfectly  well  that  the  king  can  do  wrong.  And 
that  is  the  reason  that  every  other  government,  I  suspect  in  the 
free  world,  but  certainlv  the  Government  of  the  United  States  and 
the  government  of  each  of  the  States  and  the  local  governments 
that  are  dependent  on  them  have  increasingly  over  the  course  of 
the  last  century  either  abolished  or  severely  restricted  the  doctrine 
of  immunity.  It  is  only  in  connection  with  Indian  tribes  in  the  Unit- 
ed States  that  it  retains  its  original  scope  and  extent. 

And  the  real  question  in  my  view  is  not  one  of  an  abstraction, 
whether  the  King  can  do  no  wrong  or  not.  It  is  one  of  simple  jus- 
tice. It  is  one  of  due  process.  Citizens  of  the  United  States  of  Amer- 
ica have  an  inherent  right  to  have  their  disputes  decided  by  a  neu- 
tral court  or  a  neutral  arbitrator.  Citizens  of  the  United  States  now 
who  live  on  Indian  reservations  and  have  disputes  with  an  Indian 
tribe  lack  that  right.  They  are  literally  the  only  American  citizens 
who  lack  that  right. 

And  in  my  view,  it  is  clear  that  tribal  sovereign  immunity,  as  it 
applies  to  Indian/non-Indian  disputes  is  an  anachronism.  I  do  not 
here  raise  the  question  of  whether  or  not  it  also  ought  to  be  abol- 
ished with  respect  to  disputes  between  individual  members  of  In- 
dian tribes  and  their  tribal  governments,  though  I  rather  suspect 
it  should  be.  But  in  any  event,  it  has  long  since  outlived  its  useful- 
ness in  this  connection. 

The  Chairman  also  quoted  the  statement  of  Justice  Rehnquist, 
which  in  turn  is  based  on  much  earlier  statements  that  Indian 
tribes  are  domestic  dependent  sovereigns.  That  is  true.  That  is  true 
because  the  Constitution  of  the  United  States  grants  specifically  to 
the  Congress  the  right  to  govern  our  relationships  with  Indian 
tribes.  I  think  we  ought  to  do  so,  because  here  we're  dealing,  as  I've 
said,  with  the  rights  of  individuals,  with  people  who  feel  left  out, 
who  are  not  able  to  get  a  neutral  decision  with  respect  to  very  im- 
portant, often  life-important,  problems  that  they  have,  simply  be- 
cause they  own  land  or  live  on  Indian  reservations. 

I  think  there  are  a  number  of  really  significant  questions  that  we 
can  ask  and  discuss  here.  One  of  course  is  whether  or  not  sovereign 
immunity,  if  it  is  abolished,  should  be  abolished  only  with  respect 
to  Federal  courts.  Perhaps  it  is  an  argument  that  at  least  at  this 
point,  only  courts  of  the  United  States  should  have  jurisdiction  over 
these  disputes — ^an  original  matter,  rather  than  as  an  appeal  with 
respect  to  jurisdictional  questions  from  the  decision  of  tribal  courts. 

Personally,  I  believe  that  citizens  of  a  State  ought  to  have  access 
to  their  State  courts  for  an3rthing  which  takes  place  that  they  feel 
wrongs  them  within  a  State.  But  that  question,  the  question  of  sov- 
ereign immunity  from  actions  in  State  courts  is  a  separate  one 
from  allowing  all  such  courses  of  action  to  be  tried  in  Federal 
courts  themselves. 


It  is  true  that  for  Indians  and  for  their  tribal  governments,  much 
is  at  sUkke.  But  for  non-Indians,  who  in  many  areas  are  a  majority 
of  the  residents  on  Indian  reservations,  much  is  at  stake  as  well. 
And  essentially  what  is  at  stake,  is  their  rights  as  American  citi- 
zens and  their  rights  to  due  process. 

With  that,  Mr.  Chairman,  I'm  ready  to  hear  our  witnesses.  But 
I  would  ask  for  two  favors.  We  have,  I  understand  it,  some  hun- 
dreds of  letters  from  non-Indians  in  various  States  across  the  coun- 
try, from  New  York  to  the  Pacific  Coast,  that  I  would  appreciate 
being  included  in  the  record.  And  Senator  Bums'  office  has  called 
and  asked  that  a  statement  from  him  on  his  behalf  and  for  the 
Governor  of  Montana  and  various  Montana  citizens  also  be  in- 
cluded in  the  record. 

Senator  Inouye.  Without  objection,  so  ordered. 

[Referenced  material  appears  in  appendix.] 

Senator  Inouye.  May  I  now  call  upon  Senator  Simon. 

STATEMENT  OF  HON.  PAUL  SIMON,  U.S.  SENATOR  FROM 

ILLINOIS 

Senator  SiMON.  Thank  you,  Mr.  Chairman. 

I'm  not  going  to  comment  on  the  question  at  hand,  and  I  regret 
I'm  going  to  have  to  be  in  and  out  for  the  Judiciary  Committee 
meeting.  But  I  think  this  will  be  my  last  meeting  of  this  committee. 
And  I  just  want  to  say  what  a  great  contribution  you  have  made 
to  this  country,  Mr.  Chairman. 

And  I  am  pleased  that  Senator  McCain  has  joined  you  in  keeping 
this  a  bipartisan  committee.  And  I  think  my  colleaigue.  Senator 
Gorton,  would  agree  with  this.  This  committee  operates  without 
partisan  rancor  more  than  any  other  committee  on  which  I  serve. 
And  that  is  a  tribute  to  you,  Mr.  Chairman,  and  to  Senator 
McCain.  And  I  really  appreciate  the  contribution  that  you're  mak- 
ing. 

Senator  Inouye.  Thank  you  veiy  much.  Senator  Simon.  As  al- 
ways, you  are  very  generous. 

And  now  it  is  my  pleasure  to  call  upon  a  Congressman  from  the 
State  of  Washington,  who  wishes  to  introduce  his  witnesses,  his 
constituents.  Congressman  Jack  Metcalf. 

STATEMENT  OF  HON.  JACK  METCALF,  U.S.  REPRESENTATIVE 

FROM  WASHINGTON 

Mr.  Metcalf.  Thank  you  very  much,  Mr.  Chairman. 

I  appear  here  as  a  member  of  the  Native  American  and  Insular 
Affairs  Committee  of  the  Resources  Committee  of  the  House.  And 
I'm  very  pleased  to  be  here.  I  don't  have  an  opening  statement, 
other  th£in  to  say  it's  my  pleasure  to  introduce  five  different  people 
from  the  State  that  are  on  the  panels.  On  panel  IV  is  Marlene 
Dawson,  from  Watkin  County,  Jim  Johnson  from  Olympia.  And  I've 
known  both  of  those  people  for  quite  some  time  and  I  welcome 
them  here. 

On  panel  V  is  Henry  Cagey,  Chairman  of  the  Lummi  Business 
Council  of  Bellingham,  one  of  the  seven  tribes  in  my  district.  Don 
Hatch,  Vice  Chairman,  Tulalip  Tribes  of  Marysville.  I  was  born  in 
Marysville,  so  I'm  very  familiar  with  this  area.  Ron  Allen,  the 
President  of  the  National  Congress  of  American  Indians,  is  from 


the  Jamestown  S'Klallam  Tribe,  in  Port  Angeles,  which  is  Norm 
Dicks'  district. 

So  I'm  just  pleased  to  be  here,  and  thank  you  for  this  oppor- 
tunity. 

Senator  Inouye.  Thank  you  veiy  much,  sir. 

And  now  it's  my  pleasure  to  call  upon  our  colleague,  U.S.  Senator 
Larry  Pressler. 

STATEMENT  OF  HON.  LARRY  PRESSLER,  U.S.  SENATOR  FROM 

SOUTH  DAKOTA 

Senator  Pressler.  Thank  you,  Mr.  Chairman. 

I'm  pleased  to  be  here  today  to  discuss  tribal  sovereignty,  an 
issue  which  is  very  important  to  my  home  State  of  South  Dakota. 
I  am  particularly  pleased  that  the  committee  has  invited  three  dis- 
tinguished South  Dakotans  to  testify  before  you  today. 

Larry  Long,  the  Deputy  Attorney  Greneraf  for  South  Dakota,  has 
had  many  years  of  hands-on  experience  working  on  tribal  jurisdic- 
tion issues.  Currently,  he  is  working  on  several  cases  involving 
tribal  sovereignty  conflicts,  including  one  case  which  may  be  heard 
by  the  Supreme  Court  as  early  as  next  January. 

This  court  case  could  be  a  landmark  decision.  Specifically,  the 
State  of  South  Dakota  and  the  city  of  Oacoma,  South  Dakota,  ap- 
pealed the  transfer  of  91  acres  of  non-reservation  land  into  trust 
for  the  Lower  Brule  Sioux  Tribe.  Much  of  this  land  was  located 
within  the  city's  limits,  approximately  7  miles  away  from  the  res- 
ervation. 

The  State  argued  against  the  loss  of  property  taxes  on  the  land, 
and  against  the  loss  of  State  and  local  jurisdiction  over  the  lands 
to  be  transferred  into  trust. 

The  Eighth  Circuit  Court  of  Appeals  ruled  against  the  transfer. 
The  Court  deemed  it  unconstitutional  for  the  Secretary  of  the  Inte- 
rior to  take  land  into  trust  for  Indian  tribes  or  individual  Indians 
without  clearer  direction  from  Congress.  I'm  sure  we'll  be  watching 
this  case  carefully  as  the  Supreme  Court  examines  it. 

In  another  unique  case,  a  recent  Federal  district  court  decision 
reestablished  the  boundaries  of  the  Yankton  Sioux  Indian  Reserva- 
tion, which  now  includes  most  of  Charles  Mix  County.  This  decision 
could  have  drastic  consequences  on  civil  and  criminal  judicial  juris- 
diction within  that  county. 

For  nearly  a  century,  ever  since  Congress  opened  the  Yankton 
Sioux  Indian  Reservation  to  non-Indi£in  settlement,  residents  of 
fee-owned  land  in  the  county  understood  themselves  to  be  subject 
to  the  State  of  South  Dakota  law.  The  Eighth  Circuit  court  re- 
versed this.  If  this  decision  is  upheld,  the  tribe  could  exercise  juris- 
diction over  those  landowners.  Disagreements  would  have  to  be  re- 
solved in  Federal  court.  Civil  and  criminal  jurisdiction  would  be- 
come blurred. 

The  basic  question  of  who's  in  charge  would  turn  on  the  parties' 
involved  and  the  particular  set  of  circumstances  present  in  the 
case.  The  court's  reinstatement  of  the  reservation  also  rmses  a 
number  of  concerns  regarding  the  validity  of  prior  State  court  judg- 
ments. This  could  resmt  in  years  of  costly  new  litigation  testing  the 
validity  of  prior  court  action. 


Mr.  Chairman,  you  also  will  be  hearing  testimony  from  Barrel 
Smith  from  Mobridge,  SD.  Barrel's  ranch,  located  just  west  of  the 
Missouri  River,  lies  within  the  boundaries  of  the  Standing  Rock 
Sioux  Indian  Reservation.  Barrel  will  be  sharing  his  personal  expe- 
riences as  a  non-Indian  resident  of  a  reservation. 

As  you  know,  Mr.  Chairman,  it  has  been  almost  a  century  since 
Congress  and  the  President  opened  many  of  the  reservations  in  the 
west  to  non-Indian  settlement.  In  addition.  Federal  allotment  poli- 
cies divided  up  Indian  reservations,  giving  tracts  of  lands  to  indi- 
vidual Indians.  In  many  cases,  these  individual  allotments  were 
sold  in  fee  to  non-Indians. 

As  a  result,  we  now  have  the  situation  where  many  acres  of  non- 
Indian,  fee-owned  land  lie  within  the  borders  of  Indian  reserva- 
tions. This  has  created  a  checkerboard  ownership  pattern.  Non-In- 
dians, such  as  Barrel  Smith,  own  some  of  the  land.  Tribal  members 
own  other  parcels  of  Isind.  And  finally,  some  land  is  held  in  trust 
by  the  Federal  Government  for  the  tribes. 

This  is  a  complex  situation.  It  has  prompted  many  court  cases, 
which  often  must  resolve  the  question  of  whether  the  State  or  the 
tribe  has  jurisdiction  over  non-Indians  or  non-Indians  in  Indian 
country.  We  now  have  four  different  jurisdictional  layers  in  Indian 
country,  the  local,  State,  Federal  and  tribal.  This  is  nothing  less 
than  confusion  to  the  people  living  there.  They  have  no  clear  un- 
derstanding of  which  set  of  rules  apply  to  them  in  varying  situa- 
tions. It  is  far  too  costly  and  far  from  practical  to  have  a  court 
hearing  every  time  someone  needs  and  answer  to  who's  in  charge. 
When  I  meet  with  people  living  in  Indian  country,  this  jurisdic- 
tional quagmire  is  cited  as  one  of  the  most  pressing  problems  fac- 
ing them  every  day. 

Finally,  Mr.  Chairman,  the  committee  will  hear  testimony  from 
Jesse  Taken  Alive,  Chairman  of  the  Standing  Rock  Sioux  Indian 
Tribe.  A  couple  of  years  ago,  I  attended  a  July  4  pow  wow  in 
McLaughlin,  SB.  I  had  the  privilege  of  standing  with  Jesse  during 
the  opening  ceremonies.  It  is  something  Fll  never  forget.  I  am 
pleased  Jesse  is  here  to  testify  of  his  own  run-ins  with  sovereignty 
conflicts. 

Mr.  Chairman,  it  is  time  for  Congress  to  address  these  problems. 
It  is  time  to  untangle  the  jurisdictional  quagmire.  This  hearing  is 
a  good  first  step. 

I  thank  you  for  allowing  me  to  speak  before  you  today.  I  look  for- 
ward to  working  with  you  in  the  future  as  we  consider  legislation 
to  resolve  these  jurisdictional  conflicts,  and  I  thank  you  very  much 
for  your  time. 

[Prepared  statement  of  Senator  Pressler  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much.  Senator  Pressler.  Thank 
you  very  much,  sir. 

And  now  it  is  my  pleasure  to  call  upon  the  Associate  Solicitor  of 
the  Bureau  of  Indian  Affairs,  the  Bepartment  of  the  Interior,  Rob- 
ert Anderson. 
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STATEMENT  OF  ROBERT  T.  ANDERSON,  ASSOCIATE  SOLICI- 
TOR, DIVISION  OF  INDIAN  AFFAIRS,  DEPARTMENT  OF  THE 
INTERIOR 

Mr.  Anderson.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  I  am  pleased  to  be  here  this  morning  to  present  the  Ad- 
ministration's views  on  this  very  important  topic.  Thank  you  for 
your  interest  generally  in  Indian  affairs  and  for  the  improvement 
of  tribal  governments  and  tribal  court  systems.  I  believe  that  the 
self-determination  era,  the  adoption  of  the  Indian  Civil  Rights  Act 
in  1968  and  the  continued  support  through  the  Indian  Tribal  Jus- 
tice Act  of  1992  have  resulted  in  great  strides  within  Indian  coun- 
try and  that  have  allowed  forth  implementation  of  effective  tribal 
forums  to  vindicate  the  rights  of  Indians,  non-Indiems  and  States 
and  in  some  circumstances  the  Federal  Government. 

As  you  pointed  out,  Mr.  Chairman,  the  genesis  of  this  hearing  is 
the  proposal  set  forth  in  section  329  of  the  Interior  Appropriations 
Bill,  which  would  result  in  a  blanket  waiver  of  tribal  sovereign  im- 
munity and  authorize  actions  for  injunctive  relief  and  damages,  in 
Federal  and  State  courts. 

Let  me  emphasize  two  points  at  the  outset  here,  as  I  summarize 
my  remarks.  First,  the  administration  firmly  supports  tribal  self- 
determination  and  the  doctrine  of  tribal  immunity  from  lawsuits. 
We  feel  that  Indian  tribes,  like  States  and  the  Federal  Govern- 
ment, should  and  may  waive  their  immunity  under  appropriate  cir- 
cumstances. But  like  States  and  the  Federal  Government,  the 
choice  of  when  and  whether  to  waive  tribal  immunity  is  something 
the  tribe  should  be  free  to  decide  for  itself. 

As  the  testimony  of  Doug  Endreson,  points  out,  there  are  numer- 
ous tribal  court  decisions  citing  to  tribal  codes,  and  tribal  constitu- 
tions, wherein  tribes  have  waived  their  immunity  from  suit  to 
allow  appeals  from  administrative  actions  and  other  actions  of  In- 
dian tribes  within  Indian  country.  The  administration  supports  the 
efforts  of  tribes  to  actively  regulate  activities  within  Indian  country 
that  affect  their  lands,  health,  and  welfare  of  members  generally, 
and  views  it  as  the  ultimate  aspect  of  self-determination — ^that  the 
decision  whether  to  waive  immunity  be  left  to  the  tribes. 

What  follows  from  that  perspective  is  the  administration's  oppo- 
sition to  any  blanket  Congressional  waiver  of  immunity  without 
the  consent  of  the  tribes.  Congress  has  legislated  waivers  of  immu- 
nity, most  notably  in  water  rights  settlements  in  the  last  10  years. 
I  hasten  to  say  that  those  waivers  of  immunity  were  the  result  of 
negotiations  between  tribes.  States,  non-Indians  and  tribal  mem- 
bers, relative  to  the  use  of  those  resources. 

The  waiver  of  tribal  immunity  provided  in  section  329  will  not 
resolve  the  jurisdictional  conflicts  alluded  to  by  Senator  Pressler 
just  a  few  minutes  ago.  Rather,  such  a  waiver  would  simply  spawn 
additional  litigation  within  Indian  country  and  result  in  great 
hardship  to  tribal  economies,  as  tribes  are  forced  to  expend  great 
resources  in  defending  their  actions  in  State  and  Federal  courts, 
and  tribes  could  also  be  subject  to  damage  awards  in  State  courts 
which  could  have  the  potential  for  bankrupting  tribal  governments. 

The  jurisdictional  conflicts  alluded  to  in  checkerboard  situations 
common  on  many  Indian  reservations  are  best  dealt  with  through 
negotiations  between  tribes,  States,  the  Federal  Government,  In- 


dian  and  non-Indian  neighbors.  Such  arrangements  have  already 
been  worked  out  in  Indian  country,  in  many  circumstances.  These 
arrangements  are  typically  difficult  and  require  lengthy  negotia- 
tions. Our  view  is  that  solutions  to  problems  among  tribes  and 
their  Indian  and  non-Indian  neighbors  are  best  dealt  with  at  the 
local  level  through  negotiations  between  the  sovereign  govern- 
ments, so  that  solutions  can  be  reached  which  will  accommodate 
the  interests  of  all  the  local  parties  and  is  not  something  that 
should  be  legislated  in  a  blanket  fashion  from  Washington,  DC. 

I  also  want  to  emphasize  that  Congress  carefully  considered  the 
waiver  of  tribal  immunity  in  1968  when  the  Indian  Civil  Rights  Act 
was  passed,  and  decided,  after  great  deliberation,  on  a  limited 
waiver  of  tribal  immunity  to  accommodate  the  interests  of  who 
might  be  incarcerated,  and  provided  a  habeas  corpus  relief  in  the 
Indian  Civil  Rights  Act. 

As  you  pointed  out  earlier,  Mr.  Chairman,  the  Civil  Rights  Com- 
mission conducted  extensive  hearings  throughout  Indian  country 
and  in  major  urban  areas  to  consider  the  actions  of  tribal  govern- 
ments and  the  role  of  tribal  courts  in  vindicating  the  rights  of  Indi- 
ans and  non-Indians  within  Indian  country.  They  recommended 
that  there  not  be  a  waiver  of  tribal  immunity  and  that  causes  of 
action  against  Indian  tribes  in  Federal  courts  not  be  provided. 
Rather,  they  recommended  that  additional  funding  and  support  be 
provided  for  the  improvement  of  tribal  justice  systems  within  In- 
dian country.  I  submit  that  their  recommendation  is  still  the  wisest 
course. 

Again,  as  Mr.  Endreson's  testimony  states,  tribes  are  making 
great  strides.  The  Indian  Law  Reporter  demonstrates  the  great  ac- 
tivity within  tribal  courts,  and  demonstrates  that  tribal  courts  are 
fair  and  neutral  forums.  And  they  vindicate  the  rights  of  non-Indi- 
ans and  Indians  alike.  Tribal  courts  like  State  and  Federal  courts, 
are  willing  to  rule  against  the  tribal  governments  in  appropriate 
circumstainces,  and  a  waiver  of  tribal  immunity  in  such  a  blanket 
fashion  is  not  appropriate. 

Finally,  the  provision  in  section  329  would  authorize  actions  for 
simply  proposing  tribal  actions  to  regulate  the  conduct  of  non-Indi- 
ans and  their  property  within  Indian  country  would  have  a  nega- 
tive effect  on  the  operations  of  tribal  government  and  the  ability  of 
tribes  to  assume  and  continue  their  proper  role  as  governments 
regulating  activities  within  Indian  country.  For  example,  a  non-In- 
dian with  fee  land  might  propose  a  toxic  waste  dump  which  could 
harm  tribal  natural  resources,  a  river  system  and  the  reservation 
environment  and  its  people  generally. 

If  a  tribal  committee  were  to  merely  discuss  a  proposal  to  regu- 
late that  activity  or  to  discuss  possibly  bringing  a  lawsuit  in  tribal 
or  Federal  court  to  halt  that  activity,  the  terms  of  this  provision 
would  allow  the  proponent  of  the  toxic  waste  dump  to  bring  an  ac- 
tion in  State  or  Federal  court  for  damages  that,  if  the  individual 
were  precluded  from  engaging  in  that  activity.  I  submit  that  this 
type  of  action  is  not  appropriate. 

In  closing,  I  would  reiterate  the  administration's  support  for  trib- 
al immunity  and  self-determination  and  indicate  our  continued  op- 
position to  Section  329  in  any  legislated  Congressional  waiver  of 
tribal  immunity. 
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Thank  you,  Mr.  Chairman. 

[Prepared  statement  of  Mr.  Anderson  appears  in  appendix.] 

Senator  Inouye.  Thankyou  very  much,  Mr.  Anderson. 

I  note  the  presence  of  Senator  Dorgan.  Would  you  care  to  make 
an  opening  statement? 

Senator  Dorgan,  I'll  put  a  statement  in  the  record. 

[Prepared  statement  of  Senator  Dorgan  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much. 

Mr.  Anderson,  would  you  ag^ee  that  an  integral  part  of  the  Fed- 
eral Grovernment's  trust  responsibility  to  tribes  is  to  protect  their 
sovereignty,  which  also  includes  the  protection  of  their  sovereign 
immunity? 

Mr.  Anderson.  Yes;  I  would,  Mr.  Chairman.  Fd  add  that  the 
Federal  Government  has  an  obligation  to  protect  tribal  trust  re- 
sources: land,  water,  hunting  and  fishing  rights,  and  that  sovereign 
immunity  is  integral  to  the  protection  of  those  resources  on  the 
part  of  the  tribes.  Therefore,  it's  critical  that  tribal  immunity  be 
preserved  and  that  the  United  States  support  that  immunity. 

Senator  Inouye.  Are  there  any  limitations  on  the  types  of  activi- 
ties for  which  tribes  can  waive  their  sovereign  immunity? 

Mr.  Anderson.  I  believe  that  tribes  would  choose  not  to  waive 
their  immimity  with  regard  to  protection  of  trust  resources.  A  tribe, 
for  example,  could  not  waive  its  immunity  and  authorize  land 
that's  subject  to  Federal  restrictions  to  be  taken  without  the  con- 
sent of  the  United  States.  Likewise,  I  believe  a  tribe  could  not 
waive  its  immunity  and  authorize  tribal  trust  funds  to  be  taken 
without  its  consent  or  other  resources  that  are,  in  essence,  owned 
in  fee  by  the  United  States.  Because  technically,  the  legal  title  is 
held  by  the  United  States  and  tribes  could  not  authorize  actions 
which  would  affect  those  resources. 

However,  tribes  can  waive  their  immunity  and  indeed,  lack  im- 
munity generally,  under  the  Ex  parte  Young  doctrine,  which  allows 
non-Indians  and  Indians  alike  in  States  to  bring  actions  against 
tribes  to  allege  that  a  tribal  government  lacks  a  particular  power 
to  regulate  some  activity  within  Indian  country.  For  example,  the 
power  to  zone  an  action  for  prospective  relief,  can  be  brought  in  the 
Federal  court  against  tribal  officials  for  a  determination  oT  whether 
the  tribe  has  that  power. 

Senator  Inouye.  While  in  some  cases  dicta  has  suggested  that 
the  Congress  has  the  power  to  waive  tribal  sovereign  immunity,  do 
you  know  of  any  cases  which  have  upheld  the  legality  of  a  Federal 
waiver  of  tribal  sovereign  immimity? 

Mr.  Anderson.  I'm  not  aware  of  such  a  case,  but  I  believe  that 
it  is  certainly  within  Congress'  power  and  really  is  a  matter  of  horn 
book  Federal  Indian  law  that  Congress,  having  the  ultimate  au- 
thority to  terminate  the  Federal-tribal  relationship,  likely  has  the 
authority  to  eliminate  tribal  sovereign  immunity  under  various  cir- 
cumstances. 

Senator  Inouye.  In  your  opinion,  would  conferring  jurisdiction  on 
State  courts  over  matters  governed  by  tribal  law  raise  10th  amend- 
ment concerns  about  the  power  of  the  Congress  to  affect  the  juris- 
diction of  the  State  courts  over  matters  not  within  the  judicial 
power  of  the  United  States,  or  otherwise  a  subject  of  affirmative, 
substantive  legislation  by  the  Congress? 
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Mr.  Anderson.  I  usually  think  of  10th  Amendment  concerns  in 
terms  of  limiting  the  Federal  Government's  power  to  regulate  and 
coerce  action  on  the  part  of  the  States.  That's  where  most  of  the 
litigation  has  been.  Whether  or  not  the  10th  Amendment  itself 
would  be  applicable  here  or  whether  an  analogous  Federal  common 
law  doctrine  under  Federal  Indian  law  principles  would  apply  is 
something  I'm  not  certain  of.  However,  I  believe  that  the  concerns 
over  whether  the  Federal  Government  should  regulate,  as  em- 
bodied in  10th  Amendment  limitations,  are  certainly  apphcable  to 
consideration  of  whether  Congress  should  engage  in  such  inter- 
ference with  the  exercise  of  inherent  tribal  sovereignty  and  sov- 
ereign immunity. 

Senator  Inouye.  Thank  you  very  much.  I  have  many  other  ques- 
tions which  I  will  submit  and  look  forward  to  your  responses. 

[Referenced  material  appears  in  appendix.] 

Senator  Inouye.  Senator  Gorton. 

Senator  Gorton.  Mr.  Anderson,  I  think  the  operative  language 
in  your  statement,  if  I  caught  it  correctly,  was  that  the  administra- 
tion opposes  any  blanket  waiver  of  the  sovereign  immimity  of  In- 
dian tribes  without  their  consent.  Does  that  accurately  state  your 
position? 

Mr.  Anderson.  That's  our  position.  And  in  fact,  I  would  elabo- 
rate that  we  oppose  any  waiver  of  tribal  immimity,  even  a  limited 
waiver,  absent  the  consent  of  the  tribe. 

Senator  Gorton.  Well,  you  certainly  anticipated  my  second  ques- 
tion. 

So  the  word  blanket  was  not  an  operative  word  in  your — ^you 
could  rephrase  that  to  say  you  oppose  any  waiver  of  Indian  tribal 
sovereign  immunity  without  the  consent  of  the  tribes? 

Mr.  Anderson.  That's  correct. 

Senator  GrORTON.  And  while  you  worked  around  it,  Mr.  Anderson, 
you're  not  going  to  sit  here  and  tell  this  committee  that  there  are 
any  limitations  on  the  power  of  the  Congress  of  the  United  States 
with  respect  to  this  matter? 

Mr.  Anderson.  I  am  loathe  to  try  to  overturn  the  Supreme 
Court's  clear  statements  to  the  effect,  first  in  Lone  Wolf  v.  Hitch- 
cock, then  as  modified  in  Delaware  Tribal  Business  Committee, 
that  Congress  has  plenary  power  over  Indian  tribes  and  Indian  af- 
fairs, so  long  as  the  Congress'  action  is  tied  rationally  to  its  rela- 
tionship with  Indian  tribes.  So,  I  believe  that  it's  quite  clear  that 
this  body's  power  is  quite  strong. 

Senator  GrORTON.  And  the  10th  amendment  to  the  Constitution 
of  the  United  States  reads  that  the  power  is  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  to  it  by  the 
States  or  reserved  to  the  States  respectively,  or  to  the  people  is  ir- 
relevant in  this  debate,  is  it  not? 

Mr.  Anderson.  It  would  seem  to  be,  based  on  the  plain  language 
of  the  Constitution,  but  as  we've  learned  fi'om  our  11th  amendment 
jurisprudence,  the  court  has  fi"om  time  to  time  interpreted  provi- 
sions of  the  Constitution  as  embodying  other  common  law  notions. 
And  as  I  pointed  out  to  Chairman  Inouye,  it  might  be  appropriate 
to  consider  whether,  in  the  Federal  Indian  law  context,  similar  lim- 
itations on  Federal  power  might  be  applicable.  Fm  rather  skeptical 
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that  this  would  be  the  case,  but  it's  something  that  I  must  think 
about  further. 

Senator  GrORTON.  Now,  is  the  position  of  the  administration  sim- 
ply one  of  an  abstract  concern  for  Indian  sovereignties  and  for  the 
trust  responsibility  of  the  Federal  Government,  or  is  the  position 
of  the  administration  that  non-Indian  residents  and  landowners 
who  live  and  own  their  land  within  the  exterior  boundaries  of  res- 
ervations are  perfectly  well  served  by  their  access  to  Indian  tribal 
courts?  And  therefore  the  administration  has  no  concern  with  re- 
spect to  whether  or  not  they  are  dealt  with  justly  in  connection 
with  actions  that  relate  to  their  land  ownership  or  their  rights  as 
landowners? 

Mr.  Anderson.  It's  more  than  an  abstract  notion  of  protection  of 
tribal  sovereignty.  Senator  Gorton.  The  administration  is  concerned 
that  justice  be  provided  equally  to  all  citizens  of  the  United  States, 
wherever  they  reside,  including  within  Indian  country.  It  is  our 
view  that  tribal  courts  do  in  the  vast  majority  of  instances  provide 
good  access  to  justice  for  non-members.  We  often  hear  anecdotal 
evidence  of  injustices  worked  by  tribal  courts,  just  as  we  often  hear 
anecdotal  evidence  of  injustices  wrought  by  State  and  Federal 
courts  on  other  citizens. 

To  ensure  that  tribal  courts  and  Indian  tribes  generally  are  able 
to  provide  justice  to  all,  the  Administration  strongly  supports  and 
works  with  the  Justice  Department  to  improve  the  administration 
of  tribal  courts.  We've  worked  with  this  committee  and  the  Appro- 
priations Committee  to  provide  additional  funding,  so  that  tribes 
can  administer  justice  eflfectivelv. 

Senator  Gorton.  But  from  tne  point  of  view  of  the  administra- 
tion of  justice  with  respect  to  these  non-Indians,  as  a  general  prop- 
osition, they  are  as  likely  to  obtain  that  justice  in  an  Indian  court 
as  they  are  in  a  State  or  Federal  court? 

Mr.  Anderson.  That's  correct. 

Senator  Gorton.  Does  the  Department  of  Justice  or  the  adminis- 
tration make  any  distinction  with  respect  to  sovereign  immunity  in 
connection  with  actions  in  State  courts  and  sovereign  immunity 
with  respect  to  actions,  based  on  the  same  complaints  in  Federal 
Court? 

Mr.  Anderson.  Well,  as  I  believe  Senator  Pressler  pointed  out, 
and  as  I  believe  that  you  pointed  out  in  your  opening  remarks, 
some  view  tribal  courts  as  unfair  forums.  As  I  noted  earlier,  that 
is  not  correct.  I  think  many  Indians  and  Indian  tribes  view  State 
courts  as  biased  forums  against  tribes.  And  while  we  oppose,  and 
I  believe  all  tribes  would  oppose  the  waiver  of  immunity  in  State 
and  Federal  courts  as  currently  cast  in  section  329.  The  tempera- 
ture gets  a  little  hotter  when  you  talk  about  subjecting  tribes  to  the 
jurisdiction  of  State  courts. 

Senator  Gorton.  One  other  question,  or  set  of  questions,  Mr.  An- 
derson, while  not  directly  relevant  to  this  hearing,  I  think  you 
brought  the  subject  up. 

Is  it  the  position  of  the  Administration  and  of  the  Department 
that  Indian  tribes  have  full,  that  is  to  say,  the  same  degree  of  land 
use,  regulatory  authority  and  taxing  authority  over  non-Indians  on 
reservations  and  non-Indian  lands  as  they  do  over  Indians  and  In- 
dian lands? 
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Mr.  Anderson.  That  depends  on  the  analysis  of  the  factors  laid 
out  in  the  recent  Supreme  Court  decisions.  Specifically  in  the  Mon- 
tana case,  where  the  activities  of  Indians  or  non-Indians  who  reside 
on  fee  lands  affect  tiie  health,  welfare  and  economy  of  the  tribe,  or 
where  the  non-Indians  have  entered  into  consensual  relations  with 
the  tribe,  then  I  beUeve  that  the  tribe  does  have  jurisdiction  over 
those  non-Indian  activities.  A  fact-specific  inquiry  must  be  under- 
taken. 

Senator  Gorton.  Thank  you,  Mr.  Chairman. 

Senator  Inouye.  Thank  you. 

Senator  Simon. 

Senator  Simon.  Thank  you,  Mr.  Chairman, 

Seems  to  me  that  in  response  to  Senator  Gorton's  question,  the 
nub  of  the  question  is,  what  you  described  as  anecdotal  evidence 
of  abuses.  Just  as  there  are  anecdotal  evidence  of  abuses  outside 
of  tribal  governments.  Is  what  you  have  seen,  on  the  basis  of  anec- 
dotal evidence,  is  this  so  widespread  that  Congress  has  to  act?  I 
think  that's  the  fundamental  question.  And  I  would  be  interested 
in  your  response. 

Mr.  Anderson.  I  don't  believe  that  the,  problems  with  tribal 
courts  in  Indian  country  are  so  widespread  that  Congress  needs  to 
act.  And  I  would  point  out  that  the  extensive  hearings  held  by  the 
Civil  Rights  Commission  in  the  late  1980's  and  early  1990's  to  in- 
vestigate problems  or  allied  problems  with  the  administration  of 
justice  within  Indian  country  came  to  that  precise  conclusion. 
There  were  extensive  hearing  in  Indian  coimtry.  And  frankly,  out 
of  all  the  mail  that  we  receive  at  the  Interior  Department,  to  the 
Secretary  and  to  the  Solicitor,  problems  associated  with  the  admin- 
istration of  justice  within  Indian  country  are  an  extremely  low  and 
very  insignificant  portion  of  the  matters  that  are  brought  to  the  at- 
tention of  the  Interior  Department.  So  I  don't  believe  that  Congres- 
sional action  is  necessary  or  appropriate  at  this  point. 

Senator  Simon.  I  tiiank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Inouye.  Senator  Dorgan. 

STATEMENT  OF  HON.  BYRON  L.  DORGAN,  U.S.  SENATOR  FROM 

NORTH  DAKOTA 

Senator  Dorgan.  Mr.  Chairman,  thank  you. 

Mr.  Anderson,  thank  you  for  your  testimony,  I  am,  regrettably, 
Mr,  Chairman,  having  to  chair  a  hearing  at  10:30,  So  I'm  not  able 
to  stay  for  the  entire  hearing.  But  Chairman  Jesse  Taken  Alive, 
Chairman  of  the  Standing  Rock  Sioux  Tribe,  is  going  to  be  testify- 
ing a  little  later.  And  I  want  to  welcome  him  here. 

And  Fd  like  to  say  to  Mr.  Anderson  that  I  appreciate  your  testi- 
mony, because  I  think  these  jurisdictional  issues  involving  non-In- 
dians who  live  on  or  do  business  on  an  Indian  reservation,  these 
are  very  complex  issues  that  have  some  serious  consequences  for 
all  sides  of  the  issues.  And  I  think  it's  unwise  to  undo  the  basic 
notion  of  tribal  sovereignty  over  civil  legal  matters  without  a  lot  of 
veiy  careful  consideration  of  what  would  all  this  mean. 

When  I  was  a  State  official.  State  tax  commissioner  in  North  Da- 
kota, I  was  actually  in  court  with  some  friendly  suits  to  try  to  re- 
solve a  whole  range  of  issues,  to  try  to  get  some  finality  and  cer- 
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tainty  on  some  of  these  legal  issues.  And  having  just  touched  the 
surface  of  some  of  these  issues,  I  understand  how  incredibly  com- 
plex they  are.  And  that's  why  I  joined  the  vice  chair  in  opposing 
the  provision  tliat  was  attached  to  an  appropriations  bill.  I  think 
these  are  very  significant,  very  serious  issues  that  need  broad  air- 
ing and  a  broad  understanding  of  what  all  the  consequences  will 
be  before  anyone  proposes  action. 

So,  Mr.  Chairman,  thank  you,  and  I  did  want  to,  again,  I've  read 
the  testimony  by  Chairman  Ta^en  AHve  from  the  Standing  Rock 
Sioux  Tribe.  And  I  think  he  makes  some  excellent  points,  and  I  re- 
gret that  I  won't  be  able  to  attend  the  entire  hearing. 

Senator  Inouye.  Mr.  Anderson,  is  sovereignty  determined  by  the 
size  of  that  nation,  population? 

Mr.  Anderson.  No;  all  tribes,  from  the  smallest  to  the  largest, 
are  acknowledged  through  the  continuous  line  of  Supreme  Court 
cases  as  having  inherent  powers  of  self-government.  There  are  cer- 
tain limitations  that  the  court  has  found  to  be  implied  in  the  fact 
that  tribes  exist  within  the  United  States.  However,  all  tribes  start 
out  with  the  basic  inherent  power  of  self-government  which  may  be 
modified  by  tribal  law  or  treaty  and  other  Federal  law. 

Senator  Inouye.  Does  the  soverei|nity  of  an  entity  depend  upon 
the  existence  within  that  entity  of  a  judicial  system? 

Mr.  Anderson.  No;  it  doesn't.  And  indeed,  you  know,  many 
tribes  have  existed  without  one.  It's  been  a  relatively  recent  phe- 
nomenon for  tribes  to  develop  tribal  court  systems  in  the  western 
mode  of  a  separate  branch  of  government.  Many  small  tribes  that 
I  worked  witfi  before  I  came  to  government  service  administered 
justice  very  well  through  tribal  councils.  And  tribal  councils  that  sit 
as  courts  or  that  appoint  special  bodies  to  hear  certain  disputes 
also  exist.  Tribes  have  a  great  deal  of  flexibility  in  terms  of  estab- 
lishing the  matter  in  whicn  they  administer  justice.  And  they  work 
quite  well. 

Senator  Inouye.  I  thank  you  very  much.  And  as  I  indicated,  the 
committee  would  Uke  to  submit  questions  to  your  office  and  we  look 
forward  to  your  responses,  sir. 

Mr.  Anderson.  Thank  you. 

Senator  Inouye.  Thank  you. 

Our  next  witness  is  the  Chief  Deputjr  Attorney  General  of  the  Of- 
fice of  Attorney  General,  State  of  South  Dakota,  Larry  Long. 

General  Long,  welcome,  sir. 

STATEMENT  OF  LAWRENCE  LONG,  CHIEF  DEPUTY  ATTORNEY 

GENERAL,  SOUTH  DAKOTA 

Mr.  Long.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. 

I  appreciate  the  opportunity  to  come  and  address  the  committee 
on  an  issue  which  I  personally  have  been  involved  with  since  I 
began  practicing  law  in  Indian  country  in  1972.  I  appreciated  some 
of  the  questions  which  were  asked  in  attempting  to  determine  what 
the  nature  and  the  scope  of  the  problem  is  out  there  in  Indian 
coimtry.  And  I  would  like  to  tell  the  committee  what  I  did  in  an 
attempt  to  prepare  for  testimony  in  this  proceeding. 

Mr.  Anderson  referred  to  the  Indian  Law  Reporter  and  indicated 
that  one  look  at  it  would  indicate  that  there  is  really  no  problem 
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in  Indian  country  in  terms  of  whether  or  not  legitimate  claims  of 
Indians  and  non-Indians  are  being  resolved  on  the  basis  of  sov- 
ereign immunity.  I  attempted  to  do  that. 

I  spent  3  or  4  days  before  preparing  my  testimony  reviewing  the 
summaries  of  Indian  law  cases  that  appear  every  month  in  the  In- 
dian Law  Reporter,  commencing  at  about  1980.  I  attempted  to  re- 
view the  headnotes  and  to  review  the  text  of  the  cases  which  ap- 
pear there,  to  ascertain  which  cases  were  resolved  on  the  basis  of 
a  dismissal,  a  successful  dismissal  or  an  unsuccessful  attempt  to 
dismiss  a  case  on  the  basis  of  tribal  sovereign  immunity. 

I  identified  214  cases  since  1980  which  appeared  to  have  been  re- 
solved one  way  or  another  on  a  sovereign  immunity  issue  asserted 
by  a  tribe  or  a  tribal  entity.  And  I  have  attempted  to  summarize 
those,  and  I  have  attached  tiiose  to  mv  testimony. 

I  found  56  cases  that  have  been  determined  by  the  U.S.  Court 
of  Appeals  since  1980.  And  in  those  cases,  44  of  the  56  were  dis- 
posed of  based  upon  a  determination  that  tribal  sovereign  immu- 
nity prevented  the  court  from  reaching  the  merits  of  the  particular 
litigants'  claim.  In  that  particular  situation,  at  the  U.S.  Court  of 
Appeals  levels,  I  determined  that  14  of  those  litigants  were  Indi- 
ans, 27  of  them  were  non-Indians.  And  in  15  cases,  I  couldn't  deter- 
mine whether  the  Utigant  was  Indian  or  non-Indian  from  reading 
the  headnote  or  the  text. 

At  the  district  court  level  in  the  same  timeframe,  I  identified  64 
cases.  And  in  52  of  those  64  cases,  the  case  was  disposed  of  based 
upon  a  defense  asserted  by  a  tribe  or  tribal  entity  based  on  sov- 
ereign immunity.  And  in  those  cases,  18  of  the  complainants  were 
Indian,  24  were  non-Indian,  and  in  22  cases  I  couldn't  determine 
from  reading  the  headnote  or  the  text  whether  the  litigant  was  In- 
dian or  non-Indian. 

At  the  State  court  level,  I  identified  33  cases  with  the  same  is- 
sues. Three  of  those  htigants  were  Indian,  four  were  non-Indian 
and  in  26  cases,  I  could  not  make  a  determination.  Eighteen  of 
those  33  cases  were  resolved  based  upon  the  State  court  granting 
a  tribe  or  a  tribal  entity's  motion  for  dismissal  based  upon  sov- 
ereign immunity.  And  the  Utigant  never  got  his  claim  heard  on  the 
merits. 

And  finally,  in  tribal  courts,  the  Indian  Law  Reporter  I  think  is 
probably  the  only  resource  available  that  I  know  of  where  one  can 
go  and  find  reported  Indian  law  cases.  Because  many  tribal  courts 
do  not  have  their  own  reporter  systems.  And  I  know  many  tribes, 
Indian  Law  Reporter  does  not  have  access  to,  obviously,  all  the 
tribal  court  decisions.  Many  of  them  are  not  written,  are  not  pub- 
lished, and  are  not  available. 

But  of  those  that  were  available,  and  they  seem  to  show  up  in 
approximately  1982  or  1983, 1  identified  61  cases  from  various  trib- 
al courts  throu^out  the  country  where  the  issue  of  tribal  sovereign 
immunity  was  utilized  to  dispose  of  a  litigant's  claim  without  hear- 
ing it  on  the  merits.  And  in  33  of  those  cases,  the  litigant  was  In- 
dian. In  two  of  the  cases  he  was  non-Indian.  And  in  26  of  the  cases, 
I  couldn't  tell  from  reading  the  text  whether  he  was  Indian  or  not. 

Now,  the,  and  so  I  have  attempted  to,  I  have  attempted,  and  ad- 
mittedly, I  will  not,  I  will  not  say  that  this  analysis  was  as  in- 
depth  as  I  could  have  done  it  had  I  had  more  time  and  obviously 
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access  to  tribal  court  decisions  and  unreported  decisions.  I  know 
there  are  State  and  tribal  court  decisions  out  there  that  I  do  not 
have  access  to. 

However,  I  do  believe  that  the  analysis  I've  done  of  the  214  cases 
that  I've  looked  at  suggest  that  in  two  out  of  three  cases  of  these 
214,  the  litigant's  claim,  whatever  it  was,  whether  it  was  civil 
rights  or  personal  injury  or  a  real  estate  dispute,  or  a  contract, 
commercial  deal  with  a  tribe  or  tribal  entity,  in  two  out  of  those 
three  cases,  the  Utigant's  claim,  whatever  the  merit,  was  disposed 
of  based  on  a  sovereign  immunity  defense,  and  the  litigant  was  left 
without  a  forum  within  which  to  assert  his  claim. 

Now,  so  I  believe  that  a  detailed  examination  of  the  information 
which  is  available  at  the  public  level  from  sources  like  Indian  Law 
Reporter  and  other  sources  like  that,  will  demonstrate  that  the  doc- 
trine of  tribal  sovereign  immimity  is  clearly  alive  and  well  in  In- 
dian country,  and  is  recognized  by  courts  at  all  levels.  I  think  it 
also  indicates  that  the  doctrine  is  utilized  widely  and  accepted 
widely  to  dispose  of  litigants'  legitimate  claims  without  those 
claims  being  heard  on  the  merits.  And  that  the  harshness  of  the 
doctrine  cuts  across  racial  lines,  and  it  cuts  across  all  lines.  Be- 
cause an  Indian  Htigant  is  inherently  in  no  better  shape  to  get  his 
case  heard  at  any  court  level  than  a  non-Indian  or  in  the  many  in- 
stances when  I  simply  could  not  determine  what  the  race  of  the 
litigant  was. 

A  couple  of  other  points  I  would  like  to  make.  I  agree  with  the 
comments  that  have  been  made  by  the  committee  that  at  the  bot- 
tom, this  is  a  due  process  issue.  In  my  judgment,  it's  a  civil  rights 
issue.  It  is  true  that  the  Federal  Government  has  sovereign  immu- 
nity. It  is  true  that  the  State  government  has  sovereign  immunity. 
And  clearly,  tribes  vigorously  assert  their  sovereign  immunity  in 
court  litigation  on  a  regular  basis. 

However,  because  the  remedy  is  so  harsh,  the  Federal  Govern- 
ment has  seen  fit  to  waive  it  in  a  variety  of  circumstances:  the  Fed- 
eral Tort  Claims  Act,  and  in  other  situations.  The  Federal  Congress 
has  also  seen  fit  to  waive  the  State  sovereign  immunity.  And  this 
of  course  was  effectively  done  right  after  the  Civil  War  with  the  en- 
actment of  42  U.S.C.  1983  and  flie  associated  statutes  there,  which 
give  the  opportunity  to  individuals  to  enter  U.S.  District  Court  and 
sue  for  money  damages,  attorneys  fees  and  injimctive  relief  against 
State  officials  or  against  any  person  who  under  the  color  of  State 
law  invades  the  civil  rights  of  any  individual. 

Those  remedies  are  simply  not  available  to  these  litigants  at  the 
tribal  court  level.  I  understand  the  committee's  position  with  ref- 
erence to  protecting  the  sovereignty  of  tribal  government.  I  would 
submit  that  the  committee  should  also  consider  whether  or  not 
there  is  a  responsibility  to  the  individuals,  both  Indian  and  non-In- 
dian, who  live  in  Indian  country,  who  have  legitimate  individual 
civil  rights  that  also  require  protection,  and  to  assure  that  with  the 
support  that  this  committee  gives  to  sovereignty  of  tribal  govern- 
ments, they  also  require  tribal  governments  to  be  responsible  to  the 
individuals  over  whom  the  tribal  governments  wish  to  and  attempt 
to  exercise  jurisdiction. 

I  would  point  out  t^at  some  tribal  courts  I  think  have  moved  for- 
ward. Some  tribal  councils  have  moved  forward  and  made  statutory 
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attempts  to  waive  sovereign  immunity  in  certain  limited  contexts. 
I  see  the  Navajos  apparently  have  enacted  a  sovereign  immunity 
waiver  in  some  limited  circumstances.  It  appears  from  the  case  law 
that  the  Mashantucket  Pequots  have  also  enacted  what  appears  to 
me  from  the  case  law  to  be  what  amounts  to  a  procedure  for  people 
who  are  injured  in  their  casino  to  be  able  to  recover  for  personal 
injuries. 

I  applaud  those  efforts.  However,  there  are  over  500  tribes  out 
there.  And  the  Indian  Law  Reporter  suggests  that  very  few  tribes 
have  taken  those  types  of  responsible  steps.  And  I  think  this  com- 
mittee has  the  power  to  consider  whether  or  not  it  has  also  the  re- 
sponsibility to  see  that  all  tribes  respond  in  a  responsible  way. 

I  have  a,  I  guess  I  have  a  personal  interest  in  making  a  request 
of  the  committee  to  consider  whether  or  not  they  can  ultimately 
make  tribal  government  more  responsible  and  in  effect  more  sov- 
ereign by  enacting  a  procedure  such  as  is  suggested  by  Senator 
Gorton.  Because  in  my  view  it  will  have  the  effect  of  strengthening 
the  tribal  court  svstems.  As  I  note  in  my  text,  it  is  my  experience 
that  judges,  tribal  court  judges  who  feel  the  responsibility  of  enforc- 
ing the  Indian  Civil  Rights  Act  in  their  courts,  sometimes  do  so  at 
their  peril.  They  are  suoject  to  being  discharged  by  tribal  councils. 
And  in  many  instances,  they  have  no  recourse  for  tnat  action, 

I  believe  that  the,  if  a  review  system  is  put  in  place  so  that  a 
tribal  judge  who  rightly  in  face  of  the  tribal  council  enforces  an  In- 
dian Civil  Rights  Act  violation  of  whatever  variety,  that  there  will 
be  a  Federal  judge  standing  behind  him  who  will  pat  him  on  the 
back  and  say,  you've  done  it  right  and  you've  done  a  good  job.  On 
the  other  hand,  if  he  does  it  wrong  and  does  not  enforce  the  Indian 
Civil  Rights  Act,  there  will  be  a  Federal  judge  and  a  Federal  judici- 
ary who  will  say,  go  back  and  do  it  right. 

I  think  that  that  would  be  the  single  thing  that  this  committee 
could  do  to  strengthen  the  tribal  court  systems  on  the  reservation, 
would  be  to  give  the  tribal  judges  the  autonomy  and  the  respon- 
sibility to  enforce  the  Indian  Civil  Rights  Act  as  tne  Supreme  Court 
suggested  in  the  Martinez  decision  that  it  ought  to  be  done. 

A^ain,  I  appreciate  coming  before  the  committee.  Senator,  and 
thank  you  for  your  time. 

[Prepared  statement  of  Mr.  Long  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much,  Mr.  Long. 

Before  proceeding,  without  objection,  all  of  the  statements  of  all 
witnesses  will  be  made  part  of  the  record  in  total. 

Mr.  Long,  your  statement  suggests  that  sovereign  immunity  of 
State  and  county  and  local  governments  have  been  substantially 
abrogated.  But  the  sovereign  immunity  of  tribal  governments  re- 
mains largely  intact.  I  am  certain  you  are  aware  that  most  of  the 
tribes  that  administer  Federal  programs  under  the  Self-Determina- 
tion  Act  are  subject  to  the  provisions  of  the  Federal  Tort  Claims 
Act.  I  think  you  indicated  that. 

Mr.  Long.  We  mentioned  that  in  our  text. 

Senator  Inouye.  Are  you  aware  that  the  Cong^ress  has  authorized 
waivers  of  tribal  sovereign  immunity  in  the  Indian  Reorganization 
Act  of  1934?  And  in  the  Indian  Civil  Rights  Act  for  purpose  of  ha- 
beas corpus  actions?  And  the  McCarran  amendment  for  the  adju- 
dication of  water  rights? 
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Mr,  Long.  My  background,  Senator,  in  water  law,  is  very  limited. 
I  am  familiar  with  the  Indian  Civil  Rights  Act  is  it  relates  particu- 
larly to  the  Martinez  decision.  And  as  I  understand  that,  the  Fed- 
eral Courts  will  enforce  Indian  Civil  Rights  Act  violations  if  habeas 
corpus  in  that  context  would  be  available.  In  other  words,  if  the  ap- 
plicable is  basically  in  custody  or  in  jail.  And  in  those  cir- 
cumstances, I  think  that  the  system  works  rather  well,  in  terms  of 
enforcing  those  rights.  Fm  not  familiar  with  water  law,  so  I  cannot 
comment  on  that. 

Senator  Inouye.  I  am  certain  you  are  aware  that  only  the  U.S. 
Grovemment  can  waive  sovereign  immunity  for  purposes  of  suits  in- 
volving tribal  trust  land,  or  land  which  is  held  in  trust  for  individ- 
ual Indians? 

Mr.  Long.  Well,  I  don't  know  that  that's  a  sovereign  immunitv 
issue.  I  agree  with  the  result  that  you  state,  Senator,  but  I  think 
that  perhaps  is  not  a  sovereign  immunity  issue  so  much  as  it  is  the 
fact  that  the  U.S.  literally  owns  the  land.  The  land  literally  is 
owned  by  the  United  States.  And  so  obviously  United  States  con- 
sent would  have  to  be  obtained  before  something  could  be  done  rel- 
ative to  that  property. 

Senator  Inouye.  And  you  are  aware  that  most  of  the  reservation 
lands  are  held  in  that  status? 

Mr.  Long.  No  question. 

Senator  Inouye.  In  your  written  testimony,  you  suggest  that  a 
State  court  cannot  sue  a  tribe  because  of  tribal  sovereign  immu- 
nity, but  you  indicate  that  the  reverse  is  not  true.  For  example,  you 
say,  the  reverse,  of  course,  is  not  true,  the  tribe  is  free  to  sue  a 
State  in  State  court,  and  in  most  circumstances,  also  free  to  sue 
the  State  and  Federal  court.  But  I  am  certain  you  are  aware  that 
in  March  of  this  year,  the  Supreme  Court  held,  as  it  had  in  an  ear- 
lier Alaska  case,  that  tribes  cannot  sue  States  in  Federal  court,  be- 
cause of  the  State's  sovereign  immunity  guaranteed  by  the  11th 
amendment  to  the  U.S.  Constitution.  Is  that  correct? 

Mr.  Long.  I'm  aware  of  the  Seminole  decision,  yes,  Your  Honor. 
In  that  context.  Senator,  the  11th  amendment,  there  may  be  an 
emerging  doctrine,  and  I  will  not  attempt  to  predict  what  the  Su- 
preme Court  will  do,  I  don't  know  if  there's  an  emerging  doctrine 
relative  to  11th  amendment  sovereignty  or  the  reaffirmation  of 
what  the  11th  amendment  says  in  terms  of  the  Supreme  Court. 

However,  relative  to  that,  I  am  familiar  with  State  law,  which  in- 
dicates that  sovereign  immunity  only  exists  in  the  State  of  South 
Dakota  for  monev  damage  claims,  and  in  very  limited  contexts. 
Any  tribe  obviously  has  access  to  State  courts  for  declaratory  relief, 
and  I  think  that,  I  think  the  11th  amendment,  I  will  be  surprised, 
frankly,  if  the  Federal  courts  hold  that  the  11th  amendment  does 
not  allow  the  tribes  to  continue  their  very  common  practice  of  suing 
individual  State  officials  for  declaratory  relief,  and  as  long  as  the 
State  itself  is  not  named  as  a  defendant  the  courts  are  going  to 
continue  to  act  and  to  determine  those  cases  on  the  merits.  And  I 
think  that  will  continue  to  happen. 

Perhaps  it  will  not,  but  I  would  be  surprised  if  it  does  not. 

Senator  Inouye.  Thank  you  very  much,  sir. 

Senator  Gorton. 
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Senator  GrORTON.  In  your  view,  Mr.  Lone,  has  the  State  of  South 
Dakota  lost  its  sovereignty  by  reason  of  the  close  to  total  dis- 
appearance of  sovereign  immunity  from  suit  granted  by  the  State 
itself? 

Mr.  Long.  No,  Senator  Gorton;  I  note  in  my  text,  and  I  quote 
from  a  Cheyenne  River  Sioux  tribal,  superior  court  case,  which  sug- 
gests that  it  is  a  measure  of  the  responsibility  of  a  sovereign  to  as- 
sure that  the  wrongjs  which  the  sovereign  does  are  handled  respon- 
sibly in  those  courts.  And  I  think  that  the  limited  analysis  that  I've 
done  of  the  Indian  Law  Reporter  decisions  suggests  that  in  many 
instances,  tribal  governments  do  not  act  responsibly  to  see  that 
those  wrongs  done  to  the  persons  within  their  jurisdiction,  or  the 
persons  against  whom  they  attempt  to  assert  jurisdiction  are  dealt 
with  responsibly.  I  think  that's  the  ultimate  measure  of  a  sov- 
ereign, is  to  be  responsible  to  the  citizens  that  they  govern. 

Senator  Gorton.  And  so  your  answer  would  oe  the  same  if  I 
were  to  ask  you  whether  or  not  the  Republic  of  France  has  lost  its 
sovereignty  because  it  can  be  sued  in  the  courts  of  the  United 
States  under  certain  circumstances? 

Mr.  Long.  Well,  the  U.S.  Congress,  as  we  noted  in  the  text,  has 
waived  the  sovereignty  of  foreign  governments  to  the  extent  that 
they  engage  in  activity  in  the  United  States. 

Senator  Gorton.  But  that  doesn't  make  France  less  a  sovereign? 

Mr.  Long.  Not  that  I'm  aware  of.  Senator. 

Senator  Gorton.  So  the  rights  of  self-determination  and  self-gov- 
ernment are  not  implicated  by  the  extent  or  even  the  existence  of 
sovereign  immunity  from  lawsuits,  when  someone  claims  that  he  or 
she  has  been  robbed? 

Mr.  Long.  I  would  agree  with  that. 

Senator  GrORTON.  Thank  you,  Mr.  Chairman. 

Senator  Inouye.  Senator  Conrad. 

Senator  Conrad.  Thank  you,  Mr.  Chairman.  I  thank  the  wit- 
nesses who  are  here  as  well. 

Last  week,  we  had  testimony  from  a  Joseph  Kalt,  talking  about 
economic  development  on  Indian  reservations,  and  making  the  ob- 
servation based  on  analysis  that  he  had  done  that  you  can't  have 
successful  economic  development  without  the  presence  of,  number 
one,  sovereignty,  that  is,  tribes  being  able  to  make  their  own  deci- 
sions rather  than  them  being  made  for  them  by  some  bureaucracy 
here  in  Washington. 

And  second,  that  to  be  effective,  there  needs  to  be  separation  of 

Cowers,  iust  as  we  have  it  at  the  Federal  level,  that  is  that  there 
e  an  administrative,  a  judicial  and  a  legislative  branch.  And  that 
because  of  the  constitution  that  many  of  the  tribes  have  been 
given,  that  there  is  an  inadequate  separation  of  powers,  that  is 
that  there  is  not,  in  many  cases,  a  fully  independent  judiciary. 

And  as  I've  listened  to  the  testimony  here  this  morning  and  read 
some  of  the  testimony  to  be  given  here  today,  it  strikes  me  that 
there  may  be  a  larger  question  and  a  larger  problem  here  that  goes 
to  the  question  of  an  independent  judiciary.  Have  you  found  that 
in  your  analysis  of  cases? 

Mr.  Long.  Yes,  I  have.  Senator,  I  quote  from  two  tribal  court 
cases,  one  from  the  Lummi  Tribe  and  one  from  the  Lac  du  Flam- 
beau Tribe,  I  believe.  And  as  I  understand  those  cases,  each  of 
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those  tribal  courts  was  asked  to  make  a  determination  of  the  vaUd- 
ity  of  some  tribal  ordinance  that  had  been  enacted.  And  they  did 
an  internal  constitutional  analysis  in  both  of  those  cases,  and  de- 
termined that  they  had  not  been  granted  the  power  to  make  those 
determinations.  In  other  words,  they  had  not  been  given  the  power 
to,  by  the  tribal  council,  to  make  a  determination,  for  example,  of 
the  constitutionality  of  a  statute  or  a  tribal  ordinance,  because  they 
were  only  allowed  to  exercise  those  powers  that  had  been  granted 
them  by  the  council.  Ajid  in  both  circumsteinces  they  concluded,  our 
tribal  form  of  government  is  not  a  separation  of  powers  style  gov- 
ernment, as  the  Federal  system  is,  and  we  simply  don't  have  the 
power  to  make  the  determination  that  we've  been  asked  to  make. 

I  think  that  an  independent  judiciary  could  be  established  on  res- 
ervations. And  I  think  Federal  court  review  of  Indian  Civil  Rights 
Act  violations,  for  example,  or  allegations  of  Indian  Civil  Rights  Act 
violations,  in  a  broad  spectrum,  could  go  a  long  way  toward  estab- 
lishing or  assisting  the  tribal  courts  to  become  independent.  Let  me 
give  you  an  example. 

I  was,  I  served  as  counsel  to  the  Rosebud  Sioux  Tribal  Election 
Board  for  the  elections  of  1977  and  1979  and  1981.  And  the  reason 
I  was  hired  in  1977  was  because  there  was  a  time  period  between 
the  adoption  of  the  Indian  Civil  Rights  Act  in  1968  and  the  issu- 
ance of  the  Martinez  decision  in  1978  where  the  Federal  courts 
largely  believed  that  the  Indizin  Civil  Rights  Act  allowed  Federal 
court  review  of  all  allegations  of  civil  rights  violations  in  Indian 
coimtry,  much  more  broad  than  habeas  corpus. 

And  I  was  hired  by  the  election  board  and  the  tribe  to  be  counsel 
to  the  election  board,  because  the  previous  election  in  1975  had 
been  very  fractious,  had  been  highly  litigated.  And  the  resulting 
litigation  had  been  very  expensive  and  had  been  very  disruptive  to 
the  tribe.  And  so  they  hired  me  and  my  directive  was,  do  it  right, 
and  see  that  the  election  board  does  it  right,  so  that  if  we  go  to 
Federal  court,  we  will  be  sustained  in  whatever  decisions  have 
been  made.  And  so  I  served  for  three  elections  in  that  capacity. 

Shortly  after  the  Martinez  decision,  we  had  a  similar  difficulty  in 
the  1981  election,  and  of  course  there  was  no  Federal  court  remedy 
at  that  point.  A  tribal  judge  on  the  eve  of  the  general  election,  the 
night  before  the  general  election,  attempted  to  issue  a  temporary 
restraining  order  to  my  clients  to  stop  the  election  for  what  he  per- 
ceived to  be  a  civil  rights  act  violation  that  had  been  brought  before 
him. 

He  issued  the  TRO  and  I  think  legallv  he  was  wrong.  But  I  don't 
question  his  power  to  issue  the  order.  And  we  elected  to  follow  the 
order.  Well,  the  candidate  for  chairman  and  the  opposition  can- 
didate got  together  about  2  o'clock  in  the  morning  and  they  round- 
ed up  the  judiciary  committee  from  the  tribal  council,  and  they 
fired  the  chief  judge,  and  appointed  a  new  chief  judge,  who  lifted 
the  restraining  order.  So  by  8  o'clock,  we  had  a  new  judiciary  and 
we  carried  off  the  election  the  next  morning,  pretty  much  on  sched- 
ule. 

I  don't  think  that  was  an  independent  judiciary,  and  I  do  not 
think  that  would  have  happened  had  the  Martinez  decision  gone 
the  other  way. 
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Senator  Conrad.  Would  you,  just  my  final  question,  would  you 
say  that  one  appropriate  conclusion  from  the  testimony  that  has 
been  given,  and  I  don't  know  if  you  have  had  a  chsince  to  look  at 
testimony  that  will  be  given,  but  one  appropriate  conclusion  is  that 
an  independent  judiciary  should  be  fostered  on  reservations.  And 
that  is  one  part  of  addressing  the  set  of  problems  that  are  being 
discussed  here. 

Mr.  Long.  I  don't  think  that  would  be  the  cure-all,  end-all.  But 
I  do  believe  it  would  be  a  vital  first  step. 

Senator  Conrad.  A  vital  first  step? 

Mr.  Long.  Yes. 

Senator  Conrad.  Thank  you. 

Senator  INOUYE.  Mr.  Long,  I  believe  that  the  Supreme  Court  has 
also  addressed  tribal  suits  against  State  officials,  and  that  the  Su- 
preme Court  has  barred  these  suits  as  a  result  of  the  11th  amend- 
ment, the  most  recent  expression  of  which  was  in  the  Seminole 
case. 

Mr.  Long.  Excuse  me? 

Senator  Inouye.  The  Supreme  Court  has  ruled  that  suits  against 
State  officials  may  be  barred  by  the  11th  amendment.  You  said 
that  tribes  are  firee  to  bring  such  suits  but  the  Supreme  Court  has 
ruled  otherwise. 

Mr.  Long.  I  will  be  surprised.  Senator,  if — I've  not  reviewed  the 
Seminole  case  recently,  but  HI  be  surprised  if  that  becomes  a  wide- 
spread position  in  the  Federal  courts,  that  actions  where  a  tribe  is 
seeking  relief  against  State  officials  can  be  dismissed  on  11th 
amendment  gproimds.  We've  attempted  to  do  so  under  that  theory 
in  the  lower  courts,  and  we  have  cases  pending  where  we've  at- 
tempted to  do  that  since  the  Seminole  decision  and  have  not  been 
successful. 

So  I  agree  that  some  commentators  read  the  Seminole  case  to  say 
that,  and  beUeve  that  will  be  applied  in  a  broad  context.  We  have 
not  seen  it  up  to  this  point. 

Senator  Inouye.  In  fact,  this  is  the  Seminole  decision.  The  doc- 
trine of  ex  parte  Young  may  not  be  used  to  enforce  that  section 
against  a  State  official. 

Mr.  Long.  I  understand  what  it  says.  Senator.  We  have  not  seen 
that  it  has  been  applied  by  the  courts  in  that  broad  context,  al- 
though they  may.  I  have  not  seen  that  it's  happened. 

Senator  Inouye.  You  spoke  of  waivers  that  your  State  has  made. 
Do  waivers  vary  fi-om  State  to  State  or  are  they  uniform  through- 
out the  Nation? 

Mr.  Long.  In  the  context  of  personal  injury  claims  and  that  sort 
of  thing,  I  do  think  they  waive  the,  they  vary  fi:"om  State  to  State. 
But  the  one  which  is  universal  is  of  course  the  waiver  which  exists 
for  civil  rights  act  violations  under  42  U.S.C.  1983,  and  that's  of 
course  the  one  that  was  imposed  by  the  Federal  Congress  on  State 
officials. 

Senator  Inouye.  So  with  the  exception  of  the  civil  rights  waiver, 
it  is  up  to  the  State  to  decide  what  to  waive? 

Mr.  Long.  Each  State  does  that  individually,  yes.  And  almost  all 
have,  at  some  level  in  some  context. 

Senator  Inouye.  I  thank  you  very  much. 

Senator  Gorton. 
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Senator  GrORTON.  No  more  questions. 

Senator  Inouye.  Senator  Conrad. 

Senator  Conrad.  No  more  questions. 

Senator  iNOUYE.  Now  it  is  my  pleasure  to  call  upon  Susan  Wil- 
liams, Esquire,  of  Cover,  Stetson  and  Williams  law  firm,  and  Doug- 
las B.L.  Endreson,  Esquire,  of  Sonosky,  Chambers,  Sachse  and 
Endreson,  of  Washington,  DC. 

Ms.  Williams,  it  is  good  to  see  you. 

STATEMENT  OF  SUSAN  M.  WILLIAMS,  ESQUIKE,  COVER, 
STETSON  AND  WILLIAMS,  P.C^  ALBUQUERQUE,  NM 

Ms.  Williams.  Thank  you,  Mr.  Chairman.  Senator  Grorton,  good 
morning.  Senator  Conrad,  good  morning. 

I'm  pleased  to  be  here  to  testify  on  the  subject  of  tribal  sovereign 
immimity  and  in  the  course  of  the  hearing,  some  broader  issues  re- 
lating to  tribal  sovereignty  with  respect  primarily  to  non-Indians 
within  Indian  reservations. 

My  testimony,  which  I  have  submitted  to  the  committee  for  the 
record,  basically  makes  two  points.  One  is  that  the  doctrine  of  trib- 
al sovereign  immunity,  as  it  exists  today,  is  not  an  unqualified  im- 
munity, /^d  in  fact,  the  U.S.  Congress  on  several  occasions  in  the 
exercise  of  its  broad  power  over  mdian  tribes,  has  waived  tribes' 
sovereign  immunity  fi-om  suit  for  limited  purposes,  such  as  the  In- 
dian Civil  Rights  Act  and  the  citizen  suits  in  the  Resource  Con- 
servation and  Recovery  Act  that  was  described  in  the  Blue  Legs  de- 
cision. 

In  addition  to  that,  tribes  themselves  have  waived  their  immu- 
nity fi'om  suit  in  numerous  contexts.  In  addition,  the  United  States' 
Congress  and  tribes  have  provided  for  extensive  participation  in 
tribalgovemment  by  not  only  tribal  members,  but  also  non-Indi- 
ans. There  is  repeated  examples  of  non-  Indians  participa.ting  in 
various  agencies  and  tribal  governments,  such  as  on  housing  au- 
thority boards,  water  board  allocating  the  use  of  water  on  reserva- 
tions, Navajo  Tax  Commission  in  its  creation  contemplated  that 
there  woula  be  non-tribal  members  participating  in  the  tax  com- 
mission. There's  numerous  examples  of  tribes  providing  much  more 
than  due  process,  but  actual  participation  in  tribal  government. 

But  before  I  turn  to  my  testimony  on  those  two  points,  I  wanted 
to  raise  and  address  a  number  of  issues  that  have  been  discussed 
already  here  this  morning,  if  I  might,  Mr.  Chairman.  Krst  of  all, 
I  think  it's  very  important  as  a  backdrop  to  these  questions  about 
tribal  soverei^  immunity  and  tribal  sovereignty  today  to  under- 
stand the  origins  of  tribal  sovereignty  in  this  country.  Because  I  be- 
lieve that  Congress  has  long  paid  due  respect  to  that  sovereignty, 
that  unique  sovereignty  and  the  unique  tribal  relationship  in  our 
government. 

As  this  committee  knows  so  well,  tribal  sovereignty  predated 
United  States'  sovereignty  in  this  country.  The  U.S.  Supreme 
Court,  since  the  early  1800's,  has  recognized  that  Indian  tribes  are 
sovereign  governments,  and  that  their  governments  predated  the 
United  States'  colonization  of  this  land. 

Indian  tribal  governments  in  the  course  of  U.S.  tribal  history, 
enjoy  a  unique  standing  of  sovereignty,  in  that  unique  standing  in 
sovereignty  is  also  a  great,  great  responsibility  uniquely  for  the  In- 
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dian  tribes.  Indian  tribal  governments,  unlike  State  and  Federal 
Grovemments,  have  the  responsibility  to  provide  protections,  police 
power,  fire  services,  et  cetera,  to  all  citizens  of  the  reservation,  not 
just  the  tribal  members,  not  just  non-Indians,  but  also  non-member 
Indians,  such  as  myself,  who  grew  up  on  an  Indian  reservation 
other  than  the  one  that  I  was  enrolled  in. 

Those  tribal  governments  have  these  responsibilities  at  a  time 
when  there  is  very  little  support,  diminishing  Federal  support  for 
their  activities  and  at  the  same  time  that  there  are  very  difficult 
questions  of  Federal  law  facing  these  governments:  The  jurisdic- 
tional quagmire  discussed  earlier.  It's  very  difficult  in  these  set- 
tings for  Indian  tribes  to  govern  their  reservations  and  take  care 
of  all  the  citizens.  And  it  is  a  difficulty  that  I  ask  this  Congress 
to  understand  and  to  respect. 

But  even  broader  than  those  difficult  burdens  that  tribal  govern- 
ments uniquely  face,  I  think  it's  very  important  to  understand,  and 
this  Congress  has  long  recognized,  that  tribes  are  sovereigns  not 
only  in  the  traditional  sense  as  we  know  it,  growing  up  and  learn- 
ing about  social  studies  and  government  in  our  system.  Because  In- 
dian tribes  not  only  have  the  responsibility  to  exercise  the  police 
power,  but  Indian  tribes  also  have  the  responsibility,  and  this  Con- 
gress long  has  respected  the  right  of  Indian  tribes,  to  protect  their 
tribal  traditions  and  their  customs.  And  as  the  U.S.  Supreme  Court 
recognized  in  Santa  Clara  Pueblo  v.  Martinez,  Congress  has  long 
considered  the  question  of  tribal  sovereign  immunity,  and  in  so 
doing,  has  considered  questions  of  tribal  tradition  and  custom 
whicn  tribal  forums  may  be  in  a  better  position  to  evaluate  than 
Federal  courts. 

Quoting  from  Martinez: 

Our  relations  with  Indian  tribes  have  always  been  anomalous  and  of  a  complex 
character.  Althou^  we  early  rejected  the  notion  that  tribes  are  foreign  states,  we 
have  also  recognized  that  the  tnbes  remain  quasi-sovereign  nations,  which  by  gov- 
ernment structure,  culture  and  source  of  sovereignty,  are  in  many  ways  foreign  to 
the  constitutional  institutions  of  Federal  and  State  governments. 

Because  Indian  tribal  governments  have  this  responsibility, 
which  was  recognized  in  the  Indian  Civil  Rights  Act,  in  that  Con- 
gress did  not  prohibit  Indian  tribes  from  establishing  religion,  the 
unique  character  of  tribal  sovereignty  must  be  understood  by  this 
Congress  and  respected  in  any  decisions  this  Congress  may  make 
under  a  purported  power  to  affect  tribal  sovereignty. 

Let  me  say  also  as  to  a  question  rsiised  earlier,  I  believe  by  Sen- 
ator Grorton,  about  whether  Congress  has  the  power  to  waive  sov- 
ereign immunity,  there  is  a  long  line  of  cases,  beginning  with  Lone 
Wolf  V.  Hitchcock,  which  suggest  that  Congress  has  broad  power 
over  Indian  property.  And  I  would  simply  like  to  suggest  that  I  do 
not  believe  that  same  broad  power  necessarily  extends  to  broad, 
unrestricted  Federal  power  over  tribal  sovereignty.  The  Federal 
trust  relationship  is  to  protect  tribal  lands,  tribal  property.  I  would 
suggest  that  trust  relationship  also  extends  to  respect  for  tribal 
sovereignty.  And  I  do  not  admit,  nor  do  I  see  any  case  law  support- 
ing broad,  unrestricted  Federal  power  over  sovereignty  as  com- 
pared with  tribal  property. 

Let  me  turn  to  the  point  raised  earlier  about  whether  tribes  have 
an  immunity  that  somehow  surpasses  the  immunity  of  Federal  and 
State  governments.  Well,  the  simple  fact  of  the  matter  is  that  sov- 
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ereiPTi  immunitv  is  alive  and  well  in  both  the  State  and  Federal 
governments.  They're  not  anachronisms  for  the  Federal  and  State 
government,  any  more  than  sovereign  immunity  is  an  anachronism 
for  tribal  governments. 

And  in  fact,  the  very  question  of  whether  or  not  a  tribe  would 
lose  sovereignty  by  having  its  immunity  waived  is  really  the  ques- 
tion at  issue  here.  That  is,  the  tribe,  itself,  can  waive  its  sovereign 
immimity  and  has  done  so  in  repeated  instances.  Virtually  every 
commercial  transaction  entered  into  on  an  Indian  reservation  today 
has  a  sovereign  immunity  waiver  in  there  for  usually  the  limited 
purposes  of  enforcing  the  commercial  transaction.  Tribal  laws 
throughout  this  country  have  provisions  in  there  under  which  ap- 
peals of  agency  actions  in  water  codes,  housing  codes,  zoning  codes, 
tax  codes,  et  cetera,  in  which  appeals  from  those  decisions  can  be 
taken  into  the  tribal  courts. 

So  yes,  tribes  have  waived  their  sovereign  immimity,  just  like 
the  Federal  Government  waives  its  sovereign  immunity  and  States 
waive  their  sovereign  immunity  for  limited  purposes,  as  earlier  tes- 
timony provided,  for  usually  injunctive  relief,  and  rarely,  and  in 
few  instances,  damages.  And  in  fact,  this  committee  probably 
knows  quite  well,  it's  very  difficult  for  Indian  tribes  to  sue  the 
United  States  for  breach  of  its  trust  responsibility  to  Indian  tribes 
in  the  court  of  claims  to  obtain  monetary  damage  relief.  If  you  look 
at  the  jurisprudence  in  the  U.S.  claims  court,  time  after  time  again 
tribes  have  had  trouble  penetrating  the  United  States'  sovereign 
immunity  from  suit,  even  where  there's  a  Federal  solemn  obliga- 
tion to  protect  and  defend  tribal  property. 

So  I  would  say  the  question  of  sovereign  immimity  is  a  broader 
one,  not  just  one  regarding  tribal  sovereignty  and  the  appropriate 
scope  of  that  sovereign  immunity. 

Let  me  turn  now  to  my  testimony  and  just  tick  through  instances 
in  which  the  United  States  has  in  fact  waived  tribal  sovereign  im- 
munity from  suit.  Recall  again  that  tribes  in  the  first  instance  are 
immune  from  suit.  And  so  then  the  question  is,  has  Congress 
waived  that  immunity  for  certain  purposes,  and  if  Congress  has  not 
had  tribes  independently  of  Congpress,  and  I  think  the  case  law  now 
supports  the  ability  of  tribes  to,  independently  of  Congress,  waive 
their  immunity  from  suit,  with  the  exception  of  exposing  tribal 
trust  assets,  that  is,  trust  assets  held  by  the  United  States  for  the 
benefit  of  the  tribes.  With  that  exception,  tribes  can  waive  their 
own  immunity  from  suit. 

But  again,  the  U.S.  Congress  already  has  faced  this  question  of 
whether  tribal  sovereign  immunity  ought  to  be  waived.  And  as  the 
Supreme  Court  in  Santa  Clara  Pueblo  v.  Martinez  pointed  out,  the 
Congress  has  said  in  the  context  of  whether  or  not  there  should  be 
Federal  court  review  of  Indian  civil  rights  actions,  the  Supreme 
Court  noted  that  Congress, 

After  considering  numerous  alternatives  for  review  of  tribal  convictions,  Congress 
apparently  decidea  that  review  by  way  of  habeas  corpus  would  adequately  protect 
the  individual  interests  at  stake  while  avoiding  unnecessary  intrusions  on  tribal 
governments. 

Tribal  governments  today  in  the  modem  era,  in  the  modern  form 
of  governments,  usually  promoted  by  the  United  States  in  the  con- 
text of  the  Indian  Reorganization  Act,  have  tribal  constitutions  in 
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which  very  shortsi^ted  notions  of  separation  of  power  were  im- 
posed on  many  tribes,  where  separation  of  power  into  three  dispar- 
ate branches  of  government  may  not  have  been  a  great  idea,  given 
the  size  of  the  tribe,  the  resources  of  the  tribe,  and  thus,  these  con- 
stitutions are  very  difiGcult  to  operate  under.  And  many  tribes  are 
trying  to  update  their  constitutions  into  a  more  sensible  form  of 
government. 

But  the  reality  is,  tribal  governments  today  are  relatively  infant 
in  their  growth  and  their  use  of  modem  forms  of  government. 
Many  tribal  governments  do  not  have  extensive  tribal  treasuries. 
And  this  is  the  very  reason  why  the  United  States  and  the  State 
governments  don't  open  up  their  tribal  treasuries  to  unlimited  judi- 
cial actions,  because  of  the  concern  that  the  tribal  government 
would  be  bankrupt,  the  State  government  would  be  bankrupt,  the 
United  States  government  would  be  bankrupt. 

For  those  concerns  that  really  were  the  basis  for  the  common  law 
notion  of  sovereign  immunity  today  very  much  are  alive  and  well 
on  the  Indian  reservations.  And  because  that's  so,  I  would  urge  this 
Congress  to  appreciate  that  tribes  have  a  very  delicate  balance  to 
strike  here,  and  they  are  balancing  it  tribe  by  tribe,  just  like  the 
United  States  and  each  State  balances  the  right  of  its  individual 
citizens  to  obtain  remedies  with  the  very  important  objective  of 
maintaining  the  integrity  of  those  governments.  Tribes  are  making 
those  decisions  on  a  daily,  virtually  a  daily  basis.  And  I  would  urge 
that  this  Congress  not  disturb  those  triSes  in  making  those  deci- 
sions. Because  after  all,  in  each  of  these  decisions,  tribes  are  mak- 
ing their  courts,  and  in  fact  their  governments,  directly  available 
to  not  only  tribsd  members,  but  tribal  non-members  like  myself  and 
non-Indians  as  well. 

Let  me  just  give  you  some  examples  of  how  tribes  are  currently 
waiving  their  own  sovereign  immunity  from  suit,  in  addition  to  the 
Federal  waivers  that  were  talked  about  earlier  in  the  context  of  the 
Indian  Civil  Rights  Act,  their  Federal  court  review,  their  habeas 
corpus  review,  m  the  context  of  Resource  Conservation  and  Recov- 
ery Act,  tribes  are  subject  to  citizen  suits.  The  McCarran  amend- 
ment waives  the  United  States'  sovereign  immunity  for  purposes  of 
adjudicating  tribal  water  ri^ts.  There  are  numerous  other  exam- 
ples in  which  Congress  has  acted. 

But  in  addition  to  that,  take  the  example  in  Arizona  of  the 
Yavapai-Apache  Tribe  has  a  compact  with  the  State  of  Arizona. 
Fortimately  there,  the  State  of  Arizona  didn't  erect  sovereign  im- 
munity as  a  barrier  to  have  a  neutral  forum  resolve  the  dispute  be- 
tween the  State  and  the  Indian  tribe  there.  Unfortimately,  after 
the  Seminole  decision,  we  now  have  a  bigger  problem,  from  my 
point  of  view,  about  sovereign  immunity,  and  that  is,  what  are  we 
going  to  do  to  enforce  Congress'  wishes  in  the  arrangements  that 
tribes  are  trying  to  make  with  States?  How  do  we  get  a  neutral 
party  there?  How  do  we  get  a  neutral  forum  there  to  resolve  those 
disputes?  That  is  a  big  problem  indeed  in  sovereign  immunity  that 
I  would  hope  this  Congress  would  attend  to. 

But  in  Arizona,  the  Yavapai-Apache  Tribe  made  a  compact  with 
the  State  of  Arizona.  And  as  part  of  that  compact,  the  requirement 
was  that  the  tribe  enact  a  law  protecting  patrons  of  their  casinos 
from  sUp  and  falls,  torts.  And  that  was  done.  The  Yavapai-Apache 
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Tribe  now  has  an  ordinance  that  waives  its  sovereign  immunity 
from  suit  for  purposes  of  slip  and  falls  of  all  citizens  that  come  to 
the  tribal  casino,  Indian  and  non-Indian  alike.  And  that  immunity 
is  limited  to  the  extent  of  insurance  proceeds,  just  like  States  do 
it.  There  is  a  remedy  there,  and  people  are  taking  advantage  of  it, 
and  we  are  solving  those  problems,  even  damage  claim  problems 
incurred  by  both  non-Indians  and  Indians  on  that  reservation.  And 
that  is  a  trend  that  youll  see  nationwide,  as  tribes  attend  to  the 
concerns,  not  only  the  injunctive  relief  concerns,  but  the  damages 
concerns  of  individual  citizens. 

Numerous  examples  exist  in  tribal  laws  where,  after  an  adminis- 
trative process  such  as  water  codes  or  housing  authority  codes,  a 
decision  is  taken  by  a  tribal  government.  Those  decisions  are  ap- 
pealable to  tribal  courts.  Mr.  Chairman,  I  have  been  practicing  in 
Indian  tribal  courts  for  over  10  years  now.  And  I  have  seen  re- 
peated instances  of  individual  citizens  attacking  the  system  and  yet 
not  taking  advantage  of  it,  not  following  the  rules.  'Kme  and  time 
again  I've  seen  individual  citizens  come  in,  with  and  without  attor- 
neys, filing  their  complaints  but  forgetting  to  read  the  rules  of  civil 
procedure  of  these  tribal  courts.  They  file  late,  they  don't  file  prop- 
er documents,  and  111  tell  you  what,  in  State  and  Federal  court  if 
that  happens,  you're  rarely  given  a  second  bite  at  the  apple.  But 
time  and  time  again,  I  have  seen  the  tribal  courts  extend  them- 
selves for  these  individuals  to  let  them  have  their  case  be  heard. 

So  in  my  view,  I  think  that  the  tribal  courts  are  providing  ample 
opportunities  for  remedies  where  the  tribal  government  has  waived 
its  immunity  fi-om  suit.  Testimony  earlier  fi*om  the  Assistant  Attor- 
ney General  firom  South  Dakota,  going  over  the  Indian  Civil  Rights 
Act  cases,  well,  I've  done  that,  too.  And  what  you  see  in  the  tribal 
courts  is  a  due  regard  and  respect  for  the  legislative  power  of  the 
tribe  in  determining  whether  or  not  there  has  been  an  appropriate 
waiver  of  sovereign  immunity  in  individual  cases.  And  it  has  hap- 
pened on  many  occasions. 

Some  tribal  constitutions  waive  the  tribe's  sovereign  immunity 
fi'om  suit  for  purposes  of  an  Indian  Civil  Rights  Act  claim.  Other 
tribes  use  their  statutes.  Some  tribal  courts  are  using  the  ex  parte 
Young  doctrine  to  restrain  tribal  officials  who  are  acting  outside 
the  cloak  of  sovereign  immunity. 

So  I  do  not  believe  it's  true  that  there  are  a  whole  arrav  of  cases 
out  there,  even  under  the  Indian  Civil  Rights  Act,  in  which  no  rem- 
edy has  been  made  available.  If  there  are  problems  on  individual 
Indian  reservations,  I'm  sure  that  those  individual  tribes  are  inves- 
tigating and  having  hearings  about  these  problems,  and  are  debat- 
ing, what  is  an  appropriate  solution  on  a  case  by  case  basis.  That 
ought  to  go  on,  and  this  Congress  should  not  at  this  time  step  in 
and  interfere  with  that  delicate  balance  of  the  tribal  government 
on  the  one  hand,  and  the  integrity  of  that  government,  and  the 
rights  of  individuals  as  well. 

Mr.  Chairman,  there  is  so  much  to  say  on  the  subjects  facing  this 
committee.  The  power  of  Indian  tribes  over  non-members,  non-Indi- 
ans on  Indian  reservations,  is  a  power  that's  under  attack.  And  it's 
most  unfortunate.  Because  just  like  myself,  I'm  a  non-member  In- 
dian, I  was  raised  on  the  Navajo  Reservation.  I  g^ew  up  there,  and 
I  took  advantage  of  Navajo  tribal  government.  I  took  advantage  of 
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the  police  power.  I  took  advantage  of  their  fire  protection  services. 
I  took  advantage  of  them  giving  nr  e  a  civihzed  form  of  government. 
And  I  would  never  claim  that  the  Navajo  Tribe  does  not  have  au- 
thority over  me.  I  lived  on  the  Navajo  Reservation,  and  I  enjoyed 
the  protections  of  that  government,  and  I  respected  that  govern- 
ment. 

The  concern  about  non-Indians  on  fee  lands  usually  is  that  they 
don't  get  to  vote  in  tribal  elections.  Well,  there's  many  ways  to  par- 
ticipate in  government.  And  tribes  in  fact  have  provided  those 
many  ways.  At  Lummi,  for  example,  in  Washington  State,  and  as 
you  know.  Senator  Gorton,  I  spent  a  lot  of  time  up  there  trying  to 
negotiate  outside  of  court  litigation  the  water  rights  solution  up 
there,  we're  constantly  distracted  by  numerous  initiatives  by  other 
governments  that  keep  us  from  the  very  important  task  of  trying 
to  resolve  that  water  dispute  on  a  local  level,  where  it  should  be 
resolved.  Nonetheless,  we're  here,  and  in  an  attempt  to  defend  the 
sovereignty  of  Indian  tribes. 

It's  very  unfortunate,  because  tribes  provide  protections  to  these 
non-members.  I  see  it  over  and  over  again,  that  fi*equently  the  non- 
members,  they  don't  like  the  answers  they  get  and  the  due  process 
they  get  in  tribal  governments,  so  they  attack  the  heart  of  tribal 
sovereignty  itself.  But  they're  not  getting  the  answers  they  want. 

I  don  t  have  the  prerogative  in  State  and  Federal  courts.  I  have 
to  accept  the  decisions,  rightly  or  wrongly,  taken  in  a  biased  or  un- 
biased fashion.  I  don't  go  attacking  the  power  of  States,  the  power 
of  Federal  Governments.  Unfortunately,  these  non -members,  even 
at  Lummi,  participate  in  tribal  government.  The  Lummi  water  and 
sewer  ordinance  provides  directly  for  an  election  by  all  reservation 
citizens  for  two  members  of  their  five  member  board  to  be  on  the 
Lummi  water  and  sewer  board.  In  fact,  those  non-members  have  a 
right  to  know  and  are  agents  of  the  tribal  government.  So  there's 
full  participation  there. 

There's  a  right  to  appeal  to  the  tribal  court  and  on  to  the  Federal 
court.  These  remedies  are  already  there,  provided  by  the  Lummi 
Nation,  like  other  Indian  tribes  are  providing  remedies. 

Nothing  is  perfect,  especially  when  you  live  in  the  context  of  In- 
dian country,  where  the  tribai  governments  have  the  solemn  obli- 
gations to  protect  all  citizens  where  their  authority  is  somewhat  in 
question  with  respect  to  non-Indians  on  fee  lands.  That's  a  very  dif- 
ficult burden  tribal  governments  face,  because  they  are  trying  to 
govern  their  reservations  in  a  uniform,  careful  manner,  treating  all 
citizens  alike.  But  when  some  citizens  can  stand  up  and  say,  you 
have  no  power  over  me,  therefore  you  cannot  enforce  your  water 
laws,  or  you  cannot  enforce  your  zoning  laws  in  the  public  interest 
of  that  tribe,  that  makes  for  very  difiicult  burdens  for  tribal  self- 
government. 

I  believe  that  the  U.S.  Supreme  Court  has  strayed  way  afar  in 
analyzing  tribal  sovereignty.  The  old  rules  in  the  early  1800's  were 
States  have  no  power  over  non-Indians  on  fee  lands,  much  less 
anybody  on  Indian  reservations,  absent  Congressional  consent.  And 
that  is  where  I  think  the  law  ou^t  to  be  today.  Tribes  should  have 
unquestioned  sovereignty  over  all  persons  on  tneir  reservations  and 
their  territories.  And  that  would  solve  many  of  these  problems. 
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Mr.  Chairman,  I  appreciate  again  the  opportunity  to  testify,  and 
would  be  happy  to  answer  any  questions  at  this  time. 

[Prepared  statement  of  Ms.  Williams  appears  in  appendix.] 

Senator  Inouye.  I  tiiank  you  very  much,  Ms.  Williams. 

I  was  listening  so  intently  to  your  statement  that  I  failed  to  see 
the  clock.  But  I  should  point  out  that  there  are  many  other  activi- 
ties scheduled  today  and  many  other  witnesses,  so  Mr.  Endreson, 
if  you  will  keep  in  mind,  the  committee  would  be  most  grateful. 

STATEMENT  OF  DOUGLAS  BX.  ENDRESON,  ESQUIBE, 
SONOSKY,  CHAMBERS,  SACHSE  AND  ENDRESON 

Mr.  Endreson.  I  will.  Thank  you,  Mr,  Vice  Chairman,  Senator 
Gorton. 

I  appreciate  very  much  the  opportunity  to  testify  before  you  this 
morning.  My  name  is  Douglas  Endreson,  I'm  with  the  law  firm  of 
Sonosky,  Chambers,  Sachse  and  Endreson. 

I  want  to  first  express  my  appreciation  to  the  committee  for 
maintaining  its  commitment  to  ensure  that  Indian  tribes  are  heard 
before  action  is  considered  that  would  affect  their  governmental 
rights.  Recent  attacks  on  tribal  sovereignty  have  made  it  starkly 
apparent  how  important  this  committee  is  to  the  protection  of  In- 
dian rights  and  to  the  tribal  future. 

If  I  may,  I'd  like  to  make  two  comments  on  those  attacks,  both 
of  which  I  think  are  relevant  to  this  hearing.  First,  the  question 
is  being  asked  of  Indian  tribes  today  in  Congress,  with  respect  to 
many  issues,  why?  Why  tribal  sovereignty?  Why  Indian  gaming 
rights?  Why  a  right  to  have  land  put  in  trust?  These  are  questions 
that  ask  tnbes  to  justify  their  sovereignty,  repeatedly. 

The  same  questions,  I  would  point  out,  are  not  asked  of  other 
governments.  For  States,  the  question  is,  why  not  State  sovereign 
immunity?  Why  not  State  gaming  rights?  Why  not  a  right  to  regu- 
late, to  tax?  Indian  tribes  find  themselves  on  the  defensive,  because 
the  question  that  is  being  asked  fails  to  recognize  that  the  sov- 
ereignty of  Indian  tribes  is  established  in  Federal  law,  is  changing 
the  United  States,  and  is  good  for  the  United  States,  Indian  and 
non-Indian  citizens  alike. 

Let  me  also  make  one  comment  about  the  nature  of  the  discus- 
sion that  we're  having  today,  and  express  some  mild  discomfort 
with  it.  Many  of  the  comments  about  tribal  courts  that  are  made 
are  highly  critical.  Many  of  these  comments  are  made  by  lawyers. 
We  should  not  ignore  the  fact  that  lawyers  are  officers  of  the  court. 
They  have  obligations  to  seek  to  improve  the  administration  of  jus- 
tice in  every  tribunal  that  they  appear  in.  One  question,  then,  that 
ought  to  be  asked,  is  what  are  members  of  the  bar  that  appear  in 
these  courts  doing  to  help  address  the  problems  that  they  see? 
What  contributions  are  they  making  to  the  administration  of  jus- 
tice in  Indian  country? 

I  doubt  that  Federal  courts  or  State  courts  would  sit  quietly,  as 
tribal  courts  have  done,  while  their  power  was  attacked,  their  in- 
tegrity impugned,  and  their  competence  questioned. 

You  have  my  written  testimony,  so  let  me  briefly  summarize  the 
points  that  I  make  there.  Let  me  first  talk  briefly  about  what's  at 
stake  when  a  waiver  of  sovereign  immunity  is  imder  consideration. 
In  plain  terms,  sovereigjn  immunity  protects  a  government's  right 
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to  address  and  resolve  disputes  that  arise  in  the  course  of  its  gov- 
ernance. It  does  this  for  all  governments.  Federal,  tribal,  State. 

Here's  what  I  mean.  All  governments  seek  to  meet  the  needs  of 
their  citizens  through  the  exercise  of  their  sovereign  authority. 
Today,  as  you've  heard,  Indian  tribes  are  actively  engaged  in  using 
their  sovereign  powers  to  tax,  to  regulate,  to  adjudicate  disputes, 
to  improve  the  quality  of  life  on  the  reservation,  to  develop  the  res- 
ervation economy,  to  preserve  law  and  order,  to  protect  the  rights 
of  children  and  the  elderly,  to  protect  individual  rights  under  tribal 
and  Federal  law.  These  are  rights  in  which  all  members  of  the  res- 
ervation community,  Indian  and  non-Indian  alike,  have  the  same 
interests.  That  the  tribes  are  able  to  pursue  these  goals  today  is 
largely  a  result  of  the  success  of  the  self-determination  policy. 

But  let  me  point  out  that  all  governments,  all  governments  from 
time  to  time  find  that  the  exercise  of  their  powers  creates  disputes. 
Questions  of  individual  rights,  personal  injury  claims,  questions 
about  the  scope  of  governmental  authority,  these  questions  arise 
with  respect  to  tribal  government  as  they  do  with  respect  to  other 
governments. 

The  sovereign  immuni^  of  these  governments,  tribal.  State  and 
Federal,  is  a  vital  part  of  their  right  of  self-government.  This  is  so 
for  the  fundamental  reason  that  it  permits  these  governments  to 
protect  their  right  in  resolving  disputes  that  arise  in  the  course  of 
their  exercise  of  their  authority.  For  Indian  tribes,  this  right  is  pro- 
tected by  the  Oklahoma  decision  that  the  Vice  Chairman  cited,  by 
the  Santa  Clara  Pueblo  decision,  and  it  is  protected  as  well  by  this 
country's  commitment  to  the  trust  responsibility  and  this  Congress' 
protection  of  that  same  obligation. 

Let  me  turn  to  a  discussion  of  what  would  happen,  what  the  im- 
pact would  be,  of  a  waiver  of  tribal  immunity,  of  an  authorization 
to  adjudicate  disputes  with  Indian  tribes  in  non-tribal  forums. 
First,  the  judicial  branch  of  tribal  government  would  be  rendered 
impotent,  unable  to  enforce  tribal  law  in  tribal  forums  without  the 
affirmation  of  the  sovereign  or  sovereigns  in  whose  courts  Congress 
had  permitted  these  actions  to  be  heard.  Second,  all  exercises  of 
tribal  power,  whether  involving  children's  rights,  environmental 
rights,  consumer  law,  commercial  law,  all  exercises  of  power  by  any 
branch  of  tribal  government  would  be  subject  to  nullification  by 
rulings  of  the  courts  of  other  sovereigns. 

Third,  Indian  tribes  would  lose  their  fundamental  right  to  bring 
justice  to  the  tribal  community,  and  to  define  the  expectations  on 
which  Indians  and  non-Indians  rely  on  a  daily  basis  in  living, 
working  and  visiting  Indian  reservations.  Let  me  emphasize  that 
that  interest  in  protecting  rights,  meeting  expectations,  is  no  dif- 
ferent for  Indians  than  it  is  for  non-Indians.  There  is  no  basis  for 
the  assumption  that  tribal  government  would  somehow  benefit  by 
treating  non-Indians  less  advantageously  than  Indians. 

In  sum,  if  immunity  were  waived,  the  tribal  future  would  again 
depend  on  how  another  government  made  decisions  concerning  the 
rights  of  Indian  tribes.  The  result  would  be  the  death  of  the  self- 
determination  policy. 

To  illustrate  that  point,  let  me  quote  briefly  from  the  Penhurst 
decision  before  the  Supreme  Court,  where  the  Court  held  that  the 
ex  parte  Young  doctrine  does  not  apply  to  claims  that  a  State  ofifi- 


30 

cial  is  acting  in  violation  of  a  State  rather  than  Federal  law.  The 
Court's  statement  has,  I  believe,  equal  application  with  respect  to 
tribal  rights.  The  Court  stated,  it  is  difficult  to  think  of  a  greater 
intrusion  on  State  sovereignty  than  when  a  Federal  court  instructs 
State  officials  on  how  to  conform  their  conduct  to  State  law.  I 
would  submit  that  the  same  is  true  with  respect  to  Indian  tribes. 

The  Congress,  since  1991,  supported  by  the  Civil  Rights  Commis- 
sion report,  has  rejected  calls  to  reverse  the  Martinez  decision.  Un- 
like tribal  opponents.  Congress  has  sought  to  define  what  tribal 
courts  needed  to  enhance  their  administration  of  justice,  has 
sought  to  meet  those  needs,  by  enacting  the  Indian  Tribal  Justice 
Act.  Congress'  judgment  has  been  correct. 

As  you  heard  today,  a  number  of  tribes  have  enacted  legislation, 
waiving  immunity  to  permit  actions  to  be  heard  in  tribal  courts. 
Administrative  remedies  have  been  created  in  a  number  of  areas. 
A  review  of  the  tribal  court  decisions  also  establishes  that  tribal 
courts  are  committed  to  protecting  individual  rights  under  Federal 
and  tribal  law,  and  to  effective  enforcement  of  the  Indian  Civil 
Rights  Act. 

Let  me  note  with  respect  to  General  Long's  testimony  that  a  re- 
view of  the  figures  that  he  cites  shows  that  in  30  of  the  61  Indian 
law  cases  that  he  cites  the  Court  found  immunity  not  to  apply. 
Thus,  half  of  these  cases  preceded.  Compare  that  figure  with  the 
two-thirds  dismissal  rate  that  he  cites  for  State  and  Federal  courts. 

In  reviewing  his  figures,  it  also  occurred  to  me  that  one  might 
reasonably  point  to  certain  subject  areas  that  he  examined  and  em- 
phasize those.  Only  two  of  four  civil  rights  claims  that  he  identified 
were  dismissed  on  immunity  grounds.  None  were  dismissed  involv- 
ing the  regulation  of  non-Indians. 

Let  me  also  express  some  discomfort  with  the  process  of  calculat- 
ing wins  and  losses  in  an  area  such  as  sovereign  immunity.  Dis- 
putes get  to  court  because  they  can't  be  settledf  without  a  judge. 
Disputes  that  can  be  resolved  because  the  law  is  clear  and  the  rem- 
edy apparent  do  not.  Disputes  that  are  resolved  because  the  parties 
are  either  well  represented  or  the  parties  are  amenable  to  a  rea- 
sonable solution  do  not  get  to  court.  The  court  deals  with  problems 
that  can't  be  solved  without  its  intervention. 

Finally  let  me  say  that  the  decisions  of  the  tribal  courts  that  I 
focused  on,  with  one  exception,  are  decisions  fi-om  1988.  I  think  it's 
clear  that  the  tribal  courts  are  in  a  process  of  rapid  development, 
the  whole  of  tribal  government  is.  This  Congress's  enactment  of  the 
Indian  Tribal  Justice  Act  in  1991  set  a  course  in  favor  of  support- 
ing these  courts.  The  journey  has  just  begun.  But  the  progress  that 
these  courts  have  made  is  remarkable. 

First,  a  number  of  the  court  decisions  discuss  the  doctrine  of  ju- 
dicial review,  the  threshold  question  of  whether  a  court  can  exer- 
cise review  over  a  legislative  body's  determination.  This  is  an  issue 
that  Federal  courts,  the  Marbury,  Madison  v.  Marhury  decision,  is 
historic.  I  would  suggest  that  these  decisions  are  no  less  historic 
for  the  courts  that  handed  them  down  among  the  Indian  tribes. 

Second,  these  decisions  demonstrate  that  tribal  forums  often  ad- 
judicate whether  the  action  before  the  court  is  barred  by  tribal  sov- 
ereign immunity.  When  agencies  £ind  officials  assert  immunity,  the 
tribal  courts  determine  whether  Congress  or  the  tribes  expressly 
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waived  immunity  from  suit.  Several  courts  have  held  that  that  im- 
munity has  been  waived  by  provisions  in  the  constitution  or  tribal 
code.  Others  have  relied  simply  on  the  Indian  Civil  Rights  Act. 

Third,  as  my  sister  Sue  Williams  has  described  to  you,  my  sister 
in  the  bar,  a  number  of  courts  have  adopted  the  doctrine  of  ex 
parte  Young,  making  available  as  a  matter  of  tribal  common  law 
the  same  remedy  that's  available  in  Federal  courts  to  enforce  Fed- 
eral law. 

In  sum,  these  decisions  show  that  tribal  courts  are  committed  to 
the  protection  of  individual  ridits  under  both  Federal  and  tribal 
law,  and  that  as  the  Supreme  Court  said  in  Santa  Clara  Pueblo  v. 
Martinez,  tribal  courts  are 

appropriate  forums  for  the  adjudication  of  disputes  aiTecting  important  personal 
and  property  interests  of  both  Indians  and  non-Indians. 

Congress  should  continue  to  reject  calls  to  reverse  the  Santa 
Clara  Pueblo  decision  and  should  continue  its  support  for  tribal 
courts.  These  courts  are  both  bringing  justice  to  the  tribal  commu- 
nity for  Indians  and  non-Indians  alike,  and  are  defining  the  legal 
expectations  on  which  members  of  that  community,  Indians  and 
non-Indians  alike,  will  rely  on  in  the  future. 

The  tribal  courts'  success  calls  for  the  continued  pursuit  and  sup- 
port of  the  self-determination  policy,  not  its  abandonment. 

Thank  you. 

[Prepared  statement  of  Mr.  Endreson  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much. 

Ms.  Williams,  when  the  Federal  Government  has  waived  sov- 
ereign immunity,  it  is  waived  for  suits  in  Federal  courts,  is  that 
correct? 

Ms.  Williams.  That's  correct. 

Senator  Inouye.  With  the  exception  of  the 

Ms.  Williams.  Indian  Civil  Ri^ts  Act  habeas  corpus  review. 

Senator  Inouye  [continuing],  the  Indian  Civil  Right  Act,  the 
McCarran  Act  and  such? 

Ms.  Williams.  That's  correct. 

Senator  Inouye.  In  similar  fashion,  when  Indian  tribes  waive 
their  sovereign  immunity,  it  is  in  tribal  courts,  is  that  correct,  with 
other  exceptions? 

Ms.  Williams.  That's  correct. 

Senator  Inouye.  Now,  can  you  give  this  committee  any  examples 
that  you  feel  would  justify  a  Federal  waiver  of  tribal  sovereign  im- 
munity in  the  courts  of  another  sovereign? 

Ms.  Williams.  No;  I  cannot,  Mr.  Chairman.  And  in  fact,  I  wish 
to  reemphasize  the  Supreme  Court's  decision  in  Santa  Clara  Pueb- 
lo V.  Martinez  on  that  point,  in  which  the  Court  there  rejected  any 
notion  that  Federal  courts  should  have  broad  authority  to  review 
Indian  Civil  Rights  Act  decisions  in  light  of  Congress'  very  careful 
pact  carved  in  this  area.  Because  as  the  Supreme  Court  noted. 
Congress  recognized  that  issues  under  the  Indian  Civil  Rights  Act 
will  likely  arise  in  this  context  of  the  Indian  Civil  Rights  Act.  And 
they  will  frequently  depend  on  questions  of  tribal  tradition  and  cus- 
tom, which  tribal  forums  may  be  in  a  better  position  to  evaluate 
than  Federal  courts. 

And  as  my  brother  in  the  bar  said,  it's  very  important  in  this  day 
for  the  tribes  to,  either  by  legislation  or  by  their  courts,  establish 
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the  norms  and  the  laws  of  the  reservations  in  a  clear  fashion,  so 
that  all  persons  understand  what  the  rules  are,  what  the  public  in- 
terest is  on  the  Indian  reservations.  So  I  believe  it  is  not  appro- 
priate at  this  time  for  this  Congress  to  authorize  any  more  intru- 
sion into  tribal  sovereignty  and  the  tribal  courts  than  has  already 
been  authorized  in  the  context  of  the  Indian  Civil  Rights  Act. 

Senator  Inouye.  Thank  you. 

Mr.  Endreson,  how  long  have  you  practiced  law? 

Mr.  Endreson.  For  15  years. 

Senator  Inouye.  And  during  that  time,  have  you  practiced  in 
tribal  courts? 

Mr.  Endreson.  Yes;  I  have. 

Senator  Inouye.  Now,  in  your  experience,  have  you  found  the 
tribal  courts  to  be  biased  and  incompetent? 

Mr.  Endreson.  I  have  not.  If  anything,  mv  observations  in  tribal 
courts  is  that  they  are  keenly  aware  that  tney  are  facing  litigants 
who  question  their  commitment,  their  competence,  their  ability  to 
provide  justice  to  non-Indians  as  well  as  Indians.  That  deep  bur- 
den, which  I  believe  neither  the  Federal  nor  the  State  court  judges 
must  deal  with,  hasn't  stopped  the  courts  in  my  observation,  from 
doing  anything  other  than  providing  the  same  quality  of  justice  to 
Indian  and  non-Indian,  ana  from  making  every  effort  to  bring  jus- 
tice to  the  tribal  community  for  the  same  purpose  that  the  judici- 
ary is  established  in  other  jurisdictions. 

Senator  Inouye.  We  speak  of  due  process.  Do  you  believe  that  it 
is  necessary  to  protect  the  due  process  of  non-tribal  members  by 
this  waiver  of  tribal  sovereign  immunity? 

Mr.  Endreson.  I  do  not.  Again,  I  believe  that  the  interest  an  In- 
dian tribe  has  in  providing  due  process  is  an  interest  that  is  served 
without  distinction  in  its  dealings  with  Indians  as  well  as  non-Indi- 
ans. And  it  seems  to  me  that  every  government  has  found  great 
benefit  from  being  able  to  identify,  address,  resolve,  the  conflicts 
that  inevitably  arise  from  governance.  So  I  believe  that  sovereign 
immunity  is  a  tool  that  enhances  a  government's  responsibility  to 
deal  with  the  problems  that  government  raises. 

Senator  Inouye.  I  have  a  multitude  of  questions  I  would  like  to 
submit  to  both  of  you,  and  I  look  forward  to  your  responses. 

[Referenced  material  appears  in  appendix.] 

Senator  Inouye.  Senator  Gorton. 

Senator  GrORTON.  Thank  you,  Mr.  Chairman. 

Ms.  Williams,  I  guess  there  really  is  a  great  gulf  fixed  between 
your  views  on  this  subject  and  mine.  As  I  imderstood  your  conclud- 
ing statement,  it  is  that  this  whole  series  of  problems,  going  far  be- 
yond sovereign  immunity,  would  best  be  solved  by  granting  to  each 
Indian  tribe  or  nation  plenary  authority  over  all  persons  and  prop- 
erty located  on  its  reservations,  so  that  non-Indian  American  citi- 
zens on  reservations  would  have  no  less  but  no  more  rights,  even 
though  they  are  in  the  United  States,  than  American  visitors  have 
in  France,  Russia,  or  China.  If  I'm  incorrect  in  that,  you  can  correct 
me  on  it. 

You  did,  however,  recognize,  and  outline  to  us,  a  number  of  areas 
in  which  the  courts  or  the  Congjress  of  the  United  States  has  uni- 
laterally limited  or  waived  a  degree  of  sovereign  immunity  on  the 
part  of  Indian  tribes.  And  I  take  it,  and  this  is  a  question,  that 
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while  you  recognize  those  waivers,  you  disagree  with  them.  And 
while  you're  here  to  oppose  a  blanket  waiver  of  sovereign  immu- 
nity, you  would  oppose  Congressional  actions  to  limit  sovereign  im- 
munity in  any  respect  that  it  has  not  already  been  limited,  is  that 
right? 

Ms.  Williams.  That's  correct. 

Senator  Gorton.  Okay.  Even  though  the  committee  addressed 
appropriations  bill  dealt  only  with  property  rights  disputes  involv- 
ing the  propercy  of  non-Indians  and  mostly  non-  Indian  residents 
on  Indian  reservations,  to  allow  such  persons  general  open  access 
to  either  State  or  Federal  courts  with  respect  to  those  property  dis- 
putes, in  your  view,  is  wrong? 

Ms.  Williams.  That's  correct. 

Senator  Gorton.  And  that's  based  partly  on  the  importance  of 
sovereign  immunity  to  the  tribal  government  itself,  but  also  signifi- 
cantly on  the  proposition  that  those  people  simply  don't  need  the 
access  to  any  courts  other  than  the  tribal  courts  for  the  resolution 
of  their  disputes,  is  that  correct? 

Ms.  Williams.  That's  correct. 

Senator  Gorton.  Now,  do  those  views  also  apply  to  any  land 
taken  in  trust,  either  in  the  past  or  in  the  future,  and  grant  a  trust 
status  by  the  Department  of  the  Interior,  off  of  reservation,  outside 
of  reservation  boundaries? 

Ms.  Williams.  The  Federal  law  on  tribal  sovereignty  and  Federal 
authority  on  an  Indian  community  extends  to  all  oi  Indian  country, 
which  includes  all  lands  within  a  reservation  and  also  trust  lands 
dependent  Indian  communities.  So  to  the  extent  that  land  becomes 
part  of  Indian  coimtry,  yes,  I  think  that  tribes  should  have  sov- 
ereignty there  as  does  the  Federal  Government. 

Senator  GrORTON.  So  the  Department  of  the  Interior  therefore  has 
the  right  and  should  exercise  the  right  to  deprive  States  and  for 
that  matter  the  Federal  courts  of  jurisdiction  over  land  outside  of 
reservation  boundaries,  simply  by  reason  of  taking  it  into  trust? 

Ms.  Williams.  Just  as  one  treaty  set  aside  Indian  reservations 
and  limited  our  authority^  to  our  own  territories,  I  think  yes,  once 
the  land  is  recovered  back  into  our  territories  and  our  communities, 
yes,  we  should  have  power. 

Senator  Gorton.  Thank  you,  Mr.  Chairman.  I  think  I  under- 
stand her  views  perfectly. 

Senator  Inouye.  Thank  you.  Senator  Conrad. 

Senator  Conrad.  Thank  you,  Mr.  Chairman.  I'll  try  not  to  pro- 
long this  unduly. 

Tnis  is  really  a  question  of  competing  rights,  and  it  is  a  question 
of  balance.  And  I  would  ask  the  witnesses  if  this  committee  were 
to  find  a  pattern  of  property  rights  being  violated  or  a  pattern  of 
personal  injury  claims  tnat  were  not  addressed,  if  we  were  to  find 
in  our  judgment  a  pattern  in  those  areas,  what  in  your  judgment 
would  be  the  appropriate  solution  for  this  committee  to  come  to? 
Because  I  hear  you  sajdng  very  clearly  sovereign  immunity  ought 
to  be  retained.  What  would  the  remedies  be?  If  this  committee  oe- 
came  convinced  that  in  fact  there  were  a  problem,  what  would  you 
propose? 

Ms.  Williams.  Senator  Conrad,  I  think  that  if  this  committee 
were  to  find  such  a  pattern  throughout  Indian  country,  I  would 
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urge  the  committee  first  to  give  forewarning  to  the  tribal  govern- 
ments that  the  committee  is  contemplating  or  this  Congress  is  con- 
templating the  severe  action  of  extending  the  Indian  Civil  Rights 
Act  or  some  other  Federal  law  even  further  into  tribal  sovereignty. 
And  give  the  tribes  the  chance,  the  opportunity,  to  correct  these 
wrongs. 

Often  you  will  find,  I  beheve,  as  part  of  that  pattern,  that  the 
tribal  courts  suffer  from  the  terrible  problem  of  inadequate  re- 
sources. And  I  guess  I  would  urge  this  Congress  to  find  every  avail- 
able means  to  nelp  the  tribes  in  their  tribal  governments  improve 
the  quality  of  that  tribal  government  with  some  clear  mandates  or 
directives  from  the  Congress  in  terms  of  the  kinds  of  things  tribes 
should  consider  doing. 

And  then  and  only  then,  if  that  doesn't  work  and  the  pattern  per- 
sists, then  I  think  Congress  has  broad  authority  over  tribal  prop- 
erty, at  least.  And  might  consider  at  that  time  further  extending 
the  Indian  Civil  Rights  Act  waiver  of  sovereign  immunity  to  in- 
clude certain  types  of  Indian  Civil  Rights  actions. 

But  even  in  that  area,  Senator,  there  are  so  many,  having  looked 
at  this  Indian  Civil  Rights  Act  and  looked  at  the  kinds  of  claims 
that  come  up  against  tribal  governments,  this  Congress  should  be 
very,  very  careful  in  looking  at  how  to  extend  that  sovereign  immu- 
nity waiver. 

Because  oftentimes,  tribal  custom  and  tradition,  which  is  verv 
important  and  vital  to  the  heart  of  tribal  sovereignty,  is  very  much 
at  stake.  And  to  impose  standards  that  are  borrowed  from  the 
United  States  Constitution  and  State  constitutions  and  impose 
them  wholesale  on  tribal  government,  I  think  would  be  a  serious 
misstep  on  the  part  of  this  Congress. 

So  we'd  have  to  look  very,  very  carefully  at  how  that  sovereign 
immunity  would  be  lifted  even  further  than  it  is  today  for  the  lim- 
ited purpose  of  habeas  corpus  review. 

Senator  Conrad.  If  I  could  pursue  this  1  minute  more,  I'd  be  in- 
terested in  your  answer  too,  sir. 

I  go  back  to  the  testimony  of  Mr.  Kalt,  who  was  with  us,  I  believe 
it  was  last  week.  And  he  said,  I  found  it  quite  interesting,  he  said 
in  the  constitutions  that  were  given  many  of  our  tribes,  there  was 
not  provision  for  an  independent  judiciary.  But  he  said  in  the  tribal 
tradition,  and  he  talked  specifically  about  the  Sioux  tribal  tradi- 
tion, there  was  an  independent  judiciary  in  the  way  the  Sioux 
Tribes  functioned  before  they  had  a  constitution  that  in  many  cases 
was  given  to  them  by  us.  They  had  an  independent  judiciary.  And 
they  don't  now,  or  at  least  in  many  cases  do  not. 

Would  you  see  this  as  something  that  ought  to  be  pursued  in 
terms  of  this  committee  and  this  Congress  urging  tribes  to  pursue 
constitutional  reform  that  would  give  them  an  independent  judici- 
ary? 

Ms.  Williams.  The  essence  of  due  process  is  that  there  be  a  full 
and  fair  opportunity  to  be  heard  regarding  the  dispute,  and  a  fair 
and  impartial  hearing  on  that  dispute.  Now,  for  some  tribes,  that 
is  provided,  not  necessarily  by  an  independent  judiciary  as  we  un- 
derstand it  in  the  classic  three  part  government  that  the  U.S.  Gov- 
ernment is  patterned  after.  The  Pueblos  in  New  Mexico,  for  exam- 
ple, some  have  judiciaries  that  are  independent,  some  don't.  But  in 
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the  process  of  abjudicating  disputes  by  the  Pueblo  councils,  what's 
important  is  that  there  be  a  full  and  fair  opportunity  to  be  heard 
and  for  that  council  sitting  as  a  decider  of  disputes  to  render  a  de- 
cision in  a  neutral  and  impartial  way.  And  that  often  does  take 
place. 

So  I  would  counsel  caution  in  urging  tribes  to  pattern  themselves 
directly  after  the  United  States.  Now,  some  tribes  have,  in  fact, 
there  are  many  tribal  constitutions  that  have  now  been  revised  to 
establish  by  constitution  an  independent  judiciary.  That  is  a  judici- 
ary that  is  either  elected  or  appointed  and  cannot  be  removed  ex- 
cept for  very  severe  breaches  of  tribal  law.  Other  tribes  have  set 
up  tribal  judiciaries  for  certain  limited  functions  to  review  disputes 
arising  under  tribal  codes,  or  commercial  transactions,  but  not  nec- 
essarily to  review  all  legislative  actions. 

So  depending  on  the  tribe's  resources,  size  and  maybe  other  fac- 
tors that  are  relevant,  the  question  of  an  independent  judiciary  has 
to  be  examined  very,  very  closely.  But  the  bottomline  is  tnat  I 
think  each  tribe  does  need  to  establish  some  mechanism  by  some 
entity  in  which  disputes  are  heard  in  a  manner  that  provides  due 
process,  and  the  dispute  is  heard  by  an  impartial,  fair  entity. 

Senator  Conrad.  Sir. 

Mr.  Endreson.  If  I  could  just  add  a  couple  of  comments.  I  think 
it's  a  very  perceptive  question,  because  it  goes  right  the  heart  of 
the  reason  that  I  think  we're  here,  one  of  the  big  reasons,  and  that 
is  that  proponents  of  Federal  court  review  or  waivers  of  immunity 
or  other  actions  of  the  kinds  we've  been  talking  about  typically  sug- 
gest, seek  to  suggest  to  the  Congress,  to  you,  tnat  the  problem  that 
they  present  is,  exists  everywhere.  And  they  do  that  using  a  device 
that,  here's  what  happened. 

Well,  that  may  or  may  not  be  so,  but  what  they  then  say  is,  this 
could  happen  to  you,  too.  And  they  then  ask  Indian  tribes  to  prove 
that  it  couldn't.  They  then  say,  here's  a  case  where  justice  misfired. 
Prove  this  can't  happen  everywhere. 

Well,  the  pattern  that  you  referred  to,  let  me  respond  to  it  much 
as  Sue  Williams  did.  I  think  if  there  were  problems  in  tribal  courts 
that  were  understood  and  recognized  to  exist  with  regard  to  a  tribe 
or  several  tribes  that  the  correct  approach  is  the  one  that  your 
comment  about  constitutional  reform  suggested,  which  is  to  deal 
with  the  problem  on  a  tribe  by  tribe  basis,  to  seek  to  provide  the 
resources,  the  expertise,  the  financial  resources  as  well  as  the  tech- 
nical expertise,  I  should  say,  to  help  the  tribe  deal  with  the  prob- 
lem. 

Your  statement  is  correct,  in  my  experience.  The  tribal  justice 
systems  that  I'm  familiar  with  that  predated  the  European  arrival 
did  recognize  that  disputes  should  be  resolved  by  someone  other 
than  a  participant  in  the  dispute.  I  once  researched  that  and  found 
some  old  articles  in  a  periodical  called  the  Journal  of  Criminal  Law 
and  Criminology, ,  that  described  in  great  detail  the  systems  of  the 
Huron,  the  Potawatomi,  the  Menominee  and  other  tribes,  and  illus- 
trated the  very  point  that  you  made.  Many  of  the  constitutions  in 
existence  now  were  constitutions  drafted  by  the  Bureau  of  Indian 
affairs  following  the  Indian  Reorganization  Act. 

In  some  ways  it  would  be  the  height  of  hypocrisy  for  the  United 
States  to  force  a  constitution  on  Indian  tribes  that  lacks  an  element 
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that  Congress  later  finds  compels  the  Government  to  waive  the 
tribe's  immunity.  If  a  tribe  wants  to  revise  and  amend  its  constitu- 
tion, it  should  certainly  be  given  support  in  trying  to  do  that. 

I  do  think  that  I  should  add  one  other  pomt  about  this  kind  of 
debate,  and  that  is,  in  many  ways,  this  is  an  argument  that  the 
end  justifies  the  means,  that  a  single  case  justifies  a  waiver  of  im- 
munity. Let  me  point  out  that  that  argument  ignores  the  balance 
of  the  benefits  that  organized  government  provides  to  everyone.  To 
illustrate,  when  the  Los  Angeles  police  department  was  found  to 
have  problems  following  the  Rodney  King  incident,  no  one  sug- 
gested that  the  police  powers  of  Los  Angeles  should  be  divested.  No 
one  suggested  in  Chicago  after  the  Greylord  scandal  in  the  courts 
in  Chicago,  no  one  suggested  that  Chicago's  judicial  power  should 
be  withdrawn. 

Indian  tribes  operate  governments  for  the  same  purposes  that 
the  United  States  and  the  States  do,  within  the  limits  of  the  re- 
sources available  to  them.  And  they  should  be  treated  the  same  as 
the  other  governments  are  when  problems  of  the  kind  that  vour 
question  refers  to  arises.  I  should  say  finally,  I  don't  believe  there 
is  any  such  pattern  presently. 

Senator  Inouye.  Thank  you  very  much,  Ms.  Williams,  Mr. 
Endreson. 

And  now  may  I  call  on  a  member  of  the  Whatcom  County  Coun- 
cil of  Ferndale,  Washington,  Marlene  Dawson;  Jennifer  Coleman, 
Esquire,  of  Buffalo,  New  York;  Lana  Marcussen,  Esquire,  of  Albu- 
querque, New  Mexico;  Barrel  Smith  of  Mobridge,  South  Dakota; 
and  Jim  Johnson,  Esquire,  of  Olympia,  Washington. 

Ladies  and  gentlemen,  welcome  to  the  committee.  May  I  first  call 
upon  Ms.  Dawson. 

STATEMENT  OF  MARLENE  DAWSON,  COUNCIL  MEMBER  AT 
LARGE,  WHATCOM  COUNTY,  WA 

Ms.  Dawson.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee. 

I  am  Marlene  Dawson  and  reside  within  the  exterior  boundaries 
of  the  Lummi  Reservation  in  the  State  of  Washington.  It  is  with 
utmost  gratitude  that  I  wish  to  thank  you  for  allowing  this  hear- 
ing. 

The  Lummi  leadership  on  this  reservation  is  violating  good  faith 
negotiations  that  occurred  with  the  city  of  Bellingham  oy  denying 
public  waters  to  non-Indian  property  owners.  They  are  interfering 
with  non-Indian  aquifers,  and  despite  a  Federal  consent  decree 
that  requires  sewer  service  on  a  first  come,  first  served  basis,  the 
tribe  is  denying  sewer  extensions  and  hookups  so  as  to  prevent 
non-Indian  development,  sewer  and  water  lines,  I  must  add,  which 
have  all  been  federally  funded. 

The  tribe  is  collecting  illegal  taxes  from  non-Indian  businesses 
operating  on  fee  land.  The  taxes  have  never  received  Department 
of  the  Interior  approval  per  the  tribal  constitution  requirement, 
and  the  tribe  uses  threats  and  intimidation,  not  consent,  to  secure 
payment. 

One  tax  the  tribe  coerced  was  an  employment  tax  from  a  con- 
struction company  called  Wilder.  The  tribe  used  the  threat  of 
confiscation  of  road  equipment  from  this  construction  company, 
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which  was  a  county  subcontractor.  The  tribe  is  currently  collecting 
taxes  from  public  utility  companies,  even  though  company  lines 
cross  county  roads  and  their  easements,  which  qualify  the  land  as 
property  in  fee,  and  outside  tribal  jurisdiction. 

Since  all  the  taxed  parties  were  unfamiliar  with  the  Lummi  trib- 
al constitution  which  required  Department  of  the  Interior  approval 
for  the  ordinance  affecting  non-Indians,  the  Utility  and  Transpor- 
tation Commission  approved  rolling  the  tax  to  the  ratepayers.  They 
felt  the  cost  of  potential  litigation  by  the  tribe  outweighed  the  per- 
sonal rights  of  the  consumer.  Unfortunately,  litigation  is  now  re- 
quired to  reverse  the  action  of  the  U.T.C. 

In  the  meantime,  tribal  membership  recently  voted  to  eliminate 
the  need  of  Department  of  the  Interior  approval  for  ordinances  af- 
fecting non-Indians  from  their  constitution.  And  we  have  no  reason 
to  expect  the  Department  of  the  Interior  not  to  validate  this  tribal 
amendment.  Based  on  my  experiences,  the  Department  of  the  Inte- 
rior turns  a  deaf  ear  to  non-Indian  civil  rights  violations. 

In  included  in  my  written  testimony  is  the  extent  of  my  Alice  in 
Wonderland  experiences  in  tribal  court  with  the  tax  issues.  The 
tribal  attorney  who  wrote  the  utility  tax  ordinance  for  Lummi  In- 
dian Business  Council  also  represents  them.  In  addition,  he  rep- 
resents the  Lummi  Sewer  and  Water  District,  which  collect  the 
utility  tax  from  consumer,  and  as  well,  served  as  the  hearing  exam- 
iner at  the  sewer  board  tax  case  where  my  hearing  ori^nated. 

My  written  testimony  mentioned  my  private  meeting  with  the 
tribal  judge,  and  the  court  intimidation,  after  explaining  I  was 
there  for  a  personal  appearance  and  was  not  consenting  to  tribal 
court  jurisdiction.  There  is  no  question  in  my  mind  that  my  private 
meeting  with  the  tribal  judge,  which  included  his  statement  to  me 
that  my  legal  argument  was  good,  but  which  still  resulted  in  his 
determination  that  I  had  insufficient  evidence,  clearly  dem- 
onstrates that  one  cannot  expect  justice  in  tribal  court  when  there 
is  no  separation  of  powers. 

While  the  tax  issues  are  important,  of  greater  concern  is  the  de- 
nial of  basic  utilities  to  our  property  which  affect  the  health,  safety 
and  utilization  of  our  land.  When  a  tribe  can  come  onto  a  fee  resi- 
dential development,  erect  a  huge  storage  tank  next  to  a  resident, 
construct  a  pump  house,  install  a  chain  link  fence  with  barbed  and 
razor  wire,  and  proceed  to  drill  a  well  100  feet  away  and  below  the 
association's  outtake,  which  serves  over  600  homes  on  fee  land 
without  permits,  then  something  is  basically  wrong.  To  further  il- 
lustrate the  blatant,  hostile  nature  of  acts  like  this,  one  needs  to 
understand,  the  tribe  had  available  road  access,  several  lots  from 
their  well  site,  to  a  huge  tract  of  trust  land  where  they  could  have 
erected  their  well  1,000  feet  away  and  avoided  interference. 

Senator  Slade  Grorton  and  Congressman  Jack  Metcalf,  to  their 
credit,  interceded.  When  you  have  a  tribal  government  that  uses 
their  Lummi  law  and  order  to  physically  accost  people  on  their  pri- 
vate beach,  who  threaten  confiscation  of  well  drillers  equipment, 
who  refuse  to  pav  their  educators  the  full  payment  due  their  con- 
tract, when  you  have  a  tribal  government  whose  leader  threatens 
a  road  closure  and  even  goes  so  far  as  to  try  to  eject  a  candidate 
for  Congress  from  the  reservation  when  that  candidate  is  on  pri- 
vate property  at  personal  invitation,  then  something  must  be  done. 
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I  respectfully  plead,  give  non-Indian  residents  who  thought  that 
they  would  be  living  in  a  community  where  diversity  was  cele- 
brated, the  opportunity  to  protect  themselves  and  their  property 
from  tribal  tyranny.  At  the  same  time,  you'll  be  benefiting  the  live- 
lihood of  tribal  members.  If  tribes  cannot  be  held  accountable,  eco- 
nomic development  on  reservations  will  continue  to  be  stunted  and 
non-existent. 

Thank  you  very  much,  and  Fm  sorry  if  I  got  a  little  emotional. 

[Prepared  statement  of  Ms.  Dawson  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much,  Ms.  Dawson.  At  times 
it  helps  to  be  a  little  emotional  in  getting  your  message  across,  and 
I  believe  your  message  was  very  eloquently  presented. 

May  I  now  call  upon  Ms.  Coleman. 

STATEMENT  OF  JENNIFER  A.  COLEMAN,  ESQUIRE 

Ms.  Coleman.  Thank  you.  Senator  Inouye  and  members  of  the 
committee. 

I'm  an  attorney  in  private  practice  in  Buffalo,  New  York.  For  the 
past  6  years,  I've  been  representing  a  group  of  non-Indian  lessees 
of  the  Seneca  Nation  of  New  York  Indians. 

Before  I  begin  my  remarks,  let  me  just  point  out  some  ways  in 
which  the  New  York  Indian  situation  is  very  different  and  unique 
from  the  western  Indian  and  indeed.  Federal  Indian,  situations 
generally.  We  are  not  deaUng  here  with  fee  land.  My  clients  reside 
on  Indian  reservation  land  pursuant  to  land  leases  that  were 
granted  by  Congpress  in  1875  and  1890. 

The  enabling  statutes  that  authorized  these  leases  clearly  state 
that  the  non-Indian  lessees  are  the  owners  of  the  improvements  on 
the  leased  land.  There  were  provisions  made  in  the  statutes  and  in 
the  leases  for  renewals.  And  without  getting  into  the  merits  of  the 
renewal  process,  let  me  just  say,  it  called  wr  negotiations  for  new 
leases.  Failing  negotiations,  it  called  for  arbitration.  That  is,  one 
arbitrator  selected  by  the  nation,  one  arbitrator  selected  by  the 
non-Indian  lessees,  and  those  two  arbitrators  to  select  a  third  arbi- 
trator who  would  then,  the  panel  would  then  propose  the  terms 
and  conditions  of  the  new  leases. 

Second,  the  Seneca  Nation  of  Indians  has  never  exercised  police 
powers  or  other  sovereign  powers  over  the  boundaries,  over  the 
people  within  the  boundaries  of  the  city  of  Salamanca.  That  also 
is  pursuant  to  the  1875  Congressional  act,  which  exphcitly  states 
that  city  and  local  law  applies  within  the  boundaries  of  the  city  of 
Salamanca. 

Furthermore,  by  State  law  and  pursuant  to  the  Federal  statutes 
I've  mentioned  and  those  I  will  mention,  the  Seneca  Nation  Peace- 
makers Court  has  no  jurisdiction  over  non-Indians  or  disputes  in- 
volving non-Indians,  and  explicitly,  no  jurisdiction  over  matters 
arising  from  these  land  leases.  In  other  words,  tribal  court  is  not 
an  option. 

In  1990,  Congpress  acted  in  a  manner  that  completely  upset  the 
renewal  expectations  of  the  United  States,  the  State  of  New  York, 
the  Seneca  Nation  of  Indians  and  the  non-Indian  lessees.  It  did  so 
by  enacting  the  Seneca  Nation  Settlement  Act  of  1990,  which  pur- 
ported to  adjust  past  inequities  in  terms  of  low  rentals  that  were 
paid  for  more  than  a  century  to  the  Seneca  Nation. 
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In  so  doing,  Congress  acted  over  the  objections  of  the  representa- 
tive of  the  Department  of  the  Interior  Walter  Mills  and  effectively 
ratified  and  imposed  a  40  year  lease  on  my  clients.  Let  me  repeat. 
Congress  imposed  a  lease  on  my  clients.  At  the  time  hearings  were 
held,  my  clients  had  the  lease  in  their  possession  for  a  matter  of 
days.  The  leases  and  the  statutes  incorporate  by  reference  agree- 
ments that  they  did  not  see  until  1  month  after  Congress  held 
hearings  on  this  matter.  Needless  to  say,  the  lessees  did  not  accept 
or  approve  this  lease. 

It's  also  worthy  of  note  that  in  the  1990  act,  perhaps  realizing 
there  may  be  a  problem.  Congress  provided,  and  I  will  quote,  at 
section  1774(g), 

Notwithstanding  any  other  provision  of  law,  any  action  to  contest  the  constitu- 
tionality or  validity  under  law  of  this  Act  shall  be  barred  unless  the  action  is  filed 
on  or  before  the  date  which  is  180  days  after  the  date  of  enactment  of  this  act.  Ex- 
clusive jurisdiction  over  any  such  action  is  hereby  vested  in  the  United  States  Dis- 
trict Court  for  the  Western  District  of  New  York. 

Now,  surely.  Congress  intended  that  a  challenge  to  the  constitu- 
tionality of  the  1990  act  could  be  maintained,  provided  it  was 
brought  within  180  days,  and  brought  within  the  Western  District 
Court.  Within  1  month,  we  commenced  a  lawsuit  in  Western  Dis- 
trict Court,  challenging  among  other  things  the  constitutionality  of 
the  Settlement  Act  of  1990. 

The  outcome  at  the  district  court  level,  at  the  court  of  appeals 
level,  and  at  the  Supreme  Court  level  by  virtue  of  its  denial  of  cer- 
tiorari, was  this:  Because  the  1990  Settlement  Act  affected  the 
rights  of  the  Seneca  Nation  and  the  interests  of  the  Seneca  Nation 
under  the  settlement  act,  these  U.S.  citizens  were  imable  to  chal- 
lenge the  constitutionality  of  an  act  of  Congress  because  of  Indian 
sovereign  immunity. 

Effectively,  the  ruling  of  the  court,  which  I  attach  to  my  state- 
ment, is  that  Indian  legislation  from  Congress  is  immune  from  ju- 
dicial review  unless  the  party  seeking  judicial  review  is  an  Indian 
tribal  government. 

The  Second  Circuit,  which  has  dealt  with  the  unique  problems  of 
New  York  Indians,  recently  stated  that  the  availability  of  a  forum 
should  not  turn  on  the  ancestry,  or  shall  I  say,  race,  of  the  party 
seeking  the  claim  to  be  resolved.  The  Court  stated, 

There  is  simply  no  room  in  our  constitutional  order  for  the  definition  of  basic 
rights  on  the  basis  of  cultural  afiUiations,  even  with  respect  to  communities  whose 
distinctive  sovereignty  our  country  has  long  recognized  and  sustained. 

Adding  insult  to  iinury,  after  four  separate  opportunities  to  sign 
this  lease,  after  the  Supreme  Court  refused  to  hear  the  case,  most 
people  signed.  They  wanted  to  sign  under  protest.  The  Seneca  Na- 
tion said  that  if  they  indicated  under  protest  beneath  their  signa- 
ture, it  would  be  treated  as  if  they  rejected  the  lease. 

Sixteen  people  still  refused  to  sign,  placing  their  houses,  their 
businesses,  on  the  line.  It's  not  about  rent,  by  the  way.  The  rental 
on  these  parcels  would  be  approximately  $100  to  $200  a  year  under 
the  Settlement  Act  of  1990.  Rather,  it's  that  the  Settlement  Act  of 
1990  and  the  agreements  it  ratifies  transfers  ownership  of  the  im- 
provements to  the  Seneca  Nation  of  Indians.  It  furthermore  im- 
poses zoning  rules  of  the  Seneca  Nation  of  Indians  within  the  city 
of  Salamanca,  and  there  are  other  infirmities  with  the  statute. 
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At  this  point  in  time,  as  I  sit  here  today,  there  is  pending  before 
the  District  Court  judge  in  the  Western  District  of  New  York,  a  mo- 
tion, not  by  the  Seneca  Nation  of  Indians,  but  by  the  U.S.  Govern- 
ment through  its  Department  of  Justice,  to  evict  these  16  people 
from  their  homes.  TTiey  have  argued,  so  far  successfully,  to  the 
magistrate  judge  that  these  citizens,  my  clients,  these  non-  Indian, 
U.S.  citizens,  who  bought  their  homes  pursuant  to  federally-ap- 
proved mortgages,  are  to  be  evicted  from  their  homes  without  an 
opportunity  to  defend  on  the  merits. 

We  understand  there  can  be  no  counterclaims  because  of  Indian 
sovereign  immunity.  There  can  be  no  counterclaims  because  the 
Nation  is  not  even  in  court  seeking  eviction.  But  the  United  States, 
acting  on  its  behalf,  has  argued  successfully  to  the  magistrate 
judge  that  my  chents  may  not  defend  the  action  based  on  the  prior 
rulings  where  the  court  held  that  they  could  not  maintain  a  chal- 
lenge to  the  constitutionality  of  the  Settlement  Act  of  1990. 

They  are  going  to  lose  their  homes.  And  the  reason  they  are 
going  to  lose  their  homes  is  that  Congress  entered  into  an  area  and 
upset  the  settled  expectations  of  all  parties,  and  failed  to  provide 
a  forum  for  resolution  of  this  dispute. 

I'll  end,  again  quoting  the  Second  Circuit  in  its  recent  decision: 

Indian  nations  will  continue  to  use  their  connection  with  Federal  authorities  as 
a  sword,  while  employing  notions  of  cultural  relativism  as  a  shield  from  Federal 
court  jurisdiction. 

I  thank  you. 

[Prepared  statement  of  Ms.  Coleman  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much. 

Ms.  Marcussen. 

STATEMENT  OF  LANA  E.  MARCUSSEN,  ESQUIRE 

Ms.  Marcussen.  Thank  you.  Senator  Inouye. 

Let  me  first  introduce  myself.  My  name  is  Lana  Marcussen.  I 
want  to  thank  the  committee  today  for  holding  this  hearing  and 
giving  us  the  opportunity  to  be  heard.  It's  quite  a  change. 

I  practice  in  several  Federal  districts,  Federal  district  courts  rep- 
resenting Indians  and  non-Indians  who  have  felt  that  they  have 
not  received  due  process  of  law  in  a  tribal  court  and  want  political 
accountability.  Political  accountability  is  the  new  test  that  the  U.S. 
Supreme  Court  has  been  using.  It  is  this  new  argument  that  ap- 
pears to  be  changing  a  lot  of  court  tribal  policy.  It  s  hard  to  say  at 
this  time  how  far  it  s  going  to  go.  But  by  the  time  clients  come  to 
me,  usually  through  the  Citizens  Equal  Rights  Alliance,  they're 
pretty  frustrated. 

The  first  thing  I  always  have  to  do  when  they  walk  into  my  office 
or  they  call  me  on  the  phone  is  explain  to  them  why  they've  lost 
their  rights.  They  don't  understand.  I  mean,  when  people  are  out 
there  and  the)r*re  doing  business  with  the  tribe,  when  they're  living 
on  lands  and  suddenly  those  lands  are  declared  to  be  in  a  reserva- 
tion, and  they  find  out,  just  like  these  people  in  Seneca,  New  York, 
did,  that  they  don't  have  any  rights,  they're  on  the  phones.  They 
call  everybody  trying  to  figure  out  what  happened. 

These  people  are  very  upset.  They  have  believed  in  this  country. 
I'm  fi-om  New  Mexico.  New  Mexico  has  one  of  the  largest  public 
lands  movements  anywhere  going  on.  These  people  are  firm  believ- 
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ers  in  the  Constitution.  They're  firm  believers  in  the  power  of  Con- 
gress. Theyre  firm  believers  in  all  of  the  things  this  country  is  sup- 
posed to  stand  for.  And  all  of  a  sudden,  they  have  no  rights. 

It  is  very  difficult  to  explain  to  someone  why  they  have  no  choice 
but  to  litigate  in  an  Indian  court  because  of  Indian  sovereign  im- 
munity, I  have  been  trying  to  do  it  now  for  several  years,  and 
frankly,  I'm  not  good  at  it.  1  don't  think  I'm  ever  going  to  get  good 
at  it.  Because  frankly,  I  don't  understand  it. 

My  clients  not  only  don't  understand  it,  but  they  additionally 
don't  understand  why  they  don't  have  the  right  to  claim  reverse 
discrimination.  I  mean,  they  walk  in  and  the  first  thing  they  see 
is  a  tribal  court  where  they  have  no  right  to  vote,  they  have  no  rep- 
resentation, they  have  no  voice,  they  don't  have  any  of  the  constitu- 
tional rights,  and  they're  sitting  there  saying,  well,  isn't  this  a  vio- 
lation of  my  basic  civil  rights?  Isn't  there  a  civil  rights  action  here? 
And  I  have  to  tell  them  basically,  no.  There  isn't. 

Because  of  the  territorial  status  of  that  land  and  the  exclusive 
powers  of  the  United  States  Government  imder  the  property 
clause,  you  don't  have  any  rights.  That's  the  way  it  works.  I  know 
that's  a  very  complicated  explanation.  There's  a  lot  of  case  law  that 
explains  it.  And  I'm  going  to  just  move  forward  here. 

Let  me  give  you  some  veiy,  very  specific  details.  I  represent  a 
Navajo  man  by  the  name  of  Dennis  Williams.  Mr.  Williams  had 
land  that  he  inherited  fi-om  his  mother  that  was  probated  through 
the  Navajo  Probate  Court  and  awarded  to  him.  Two  years  later,  2 
years  after  all  litigation  had  ceased  on  this  matter,  he  is  told  that 
the  Navajo  Court  of  Appeals  is  going  to  hold  a  hearing  to  deter- 
mine whether  or  not  he  actually  inherited  this  land,  or  whether 
this  land  belongs  to  his  cousin. 

He  finds  out  through  his  attorney  that  the  case  had  been  tele- 
phonically  reopened  by  an  opposing  counsel.  He  was  given  no  no- 
tice, he  was  given  no  right  to  be  there,  because  he  objected  to  the 
Navajo  court  doing  this.  He  turns  around,  he  loses  his  land,  two 
years  after  this  ca&e  was  totally  closed. 

He  pursues  the  matter,  goes  in,  he  starts  searching  around,  goes 
to  the  Navajo  Supreme  Court  Building,  pulls  records.  It  turns  out 
that  on  the  records,  and  we  have  this,  and  they  have  been  intro- 
duced in  the  Federal  court,  that  the  case  numbers  of  the  appeals 
documents  had  actually  been  switched.  Someone  had  actually  gone 
in  and  taken  a  number  of  a  case  that  had  been  properly  put  on  ap- 
peal and  stuck  it  on  his  probate  action,  2  years  aft^r  the  fact. 

When  he  foxmd  that,  he  went  to  the  Navajo  District  Court  and 
said,  fix  this.  He  didn't  get  all  upset,  he  just  thought  it  was  going 
to  be  a  matter  of,  fix  this.  The  Navajo  Tribal  Court  not  only  re- 
fiised,  they  sent  him  all  the  way  through  the  appeals  process,  all 
the  way  through  the  Navajo  Supreme  Court,  noDody  disputed  the 
case  numbers  had  been  switched.  This  man  didn't  get  his  land.  He 
gets  done  with  the  Navajo  Supreme  Court.  His  cousin  initiates  a 
damages  action  against  him,  which  he  refuses  to  pay,  because  he 
feels  like  he's  been  totally  deprived  of  his  rights.  He  gets  thrown 
in  jail  for  civil  contempt,  and  we  end  up  with  a  Federal  habeas  cor- 
pus petition.  That's  how  far  this  has  gone. 

Now,  my  client  spent  18  days  in  jail,  until  he  was  released  by 
Judge  Parker.  Now,  I  think  because  of  the  sheer  egregiousness  of 
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this  particular  case  and  our  ability  to  produce  the  documents,  the 
United  States  Federal  District  Court  in  the  District  of  Arizona  has 
actually  agreed  to  hear  the  review  of  the  Navajo  court  decisions 
that  created  this  situation.  To  my  knowledge,  it's  the  first  time 
that  a  Federal  district  court  has  claimed  judicial  review  authority 
over  Indian  court  decisions.  I  may  be  wrong  on  that. 

The  Navajo  Nation,  of  course,  is  challenging  that.  But  I  think  at 
this  time  that's  exactly  what's  going  to  happen.  It  would  be  very 
helpful,  though,  if  we  didn't  have  to  go  through  any  fiirther  claims 
of  tribal  sovereign  immunity. 

Another  case  that  I  have  is  for  a  man  by  the  name  of  Bruce  Wil- 
liams. Mr.  Williams  was  arrested  by  the  Navajo  Police  Department 
for  refusing  to  sign  a  Navajo  ticket.  Now,  unlike  Susan  Williams, 
who's  from  the  same  town  Fm  from,  Albuquerque,  NM,  I  believe 
Oliphant  v.  Susquamish  Tribes  makes  it  very  clear  that  the  Indian 
nations  are  not  supposed  to  be  exercising  police  power  authority 
over  non-Indians.  But  Bruce  Wilhams  was  thrown  in  jail  for  refus- 
ing to  sign  a  Navajo  citation. 

Now,  that  Navajo  officer  was  State  certified,  and  my  client  ex- 
pressly told  this  Navajo  officer  that  he  would  sign  a  State  citation. 
He  didn't  object  to  the  race  of  the  officer.  He  didn't  have  any  prob- 
lem with  that.  He  objected  to  the  loss  of  his  rights  of  being  cited, 
by  the  Navajo  Nation  actually  claiming  police  power  authority  over 
him. 

That  case  is  now  in  the  New  Mexico  State  court.  By  the  way, 
since  my  client  objected  to  this,  his  business  has  been  attacked. 
There  are  three  trioal  court  actions  that  have  been  brought  against 
my  client  in  the  tribal  courts  since  he  made  this  objection  and  filed 
this  lawsuit.  That  is  not  unusual  in  these  cases.  This  one  just  hap- 
pens to  be  very  specific. 

Another  situation  is  in  Arizona  against  the  CRIT  Tribe,  the  Colo- 
rado River  Indian  Tribe.  My  clients  happened  to  have  some  very 
valuable  land  that  they  had  leased.  They  made  some  people  ang^ 
in  the  tribal  council,  the  leases  were  revoked.  When  the  Talleys  ob- 
jected to  the  leases  being  revoked,  all  of  their  leases  were  canceled. 
This  family  had  been  farming  on  the  CRIT  Reservation  for  50 
years.  And  every  single  lease  that  they  had  was  canceled  by  the 
tribe. 

Now,  they  didn't  have  any  rights.  A  Federal  judge  in  Arizona  has 
just  accepted  our  civil  rights  action  against  the  Colorado  River  In- 
dian Tribe. 

I  represent  people  at  Lake  Havasu  that  have  a  situation,  on  the 
California  side,  that  have  a  situation  almost  identical  to  the  Seneca 
situation.  They  were  leaseholders  under  a  BLM  lease.  All  of  a  sud- 
den, the  Secretary  of  the  Interior  in  1974  corrects  the  reservation 
designation,  and  they're  suddenly  on  an  Indian  reservation,  and 
told  that  their  leases,  their  brand  new  BLM  leases,  are  being  re- 
voked. And  that's  exactly  what  happened.  We  are  now  locked  in 
litigation  in  the  court  of  appeals  of  tne  Ninth  Circuit. 

These  are  individual  cases.  But  tribal  sovereign  immunity  has 
gone  far  beyond  just  the  implication  of  individual  rights.  Now  in 
Montana,  there's  all  kinds  of  discussion  of  serious  taxation  on  fee 
owned  lands.  I  mean,  tribal  sovereign  immunity  is  so  strong  that 
you  can't  object  to  anything  that  a  tribe  does. 
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The  other  thing  that's  happening  in  Montana  is  that  there's  some 
outrageous  tribal  court  jud^ents.  The  one  that  I'm  specifically  in- 
volved with  in  the  Marchmgton  case  is  for  $65  million.  Another 
tribal  court  has  awarded  a  $250  million  claim  for  a  wrongful  death 
action. 

Now,  that's  not  punitive  damages.  The  tribes  are  real  smart,  the 
Indian  people  are  very  capable  of  making  good  decisions.  What  do 
you  do? 

More  bluntly,  the  worst  problems  that  are  going  on  right  now 
have  to  do  with  gaming.  And  of  course,  I'm  coming  from  New  Mex- 
ico. And  I'm  wondering  today  whether  or  not  the  Mescalero  Apache 
Reservation  is  actually  going  to  close  their  casino  per  the  Federal 
court  order.  Now,  I  haven't  heard  anything  yet,  and  I  hope  the 
committee  takes  that  into  consideration  today.  Tribal  sovereign  im- 
munity has  become  so  extreme  that  there  is  now,  there  are  now 
tribes  in  New  Mexico  claiming  that  they  don't  have  to  obey  Federal 
court  orders.  And  it's  quite  a  few  of  them  over  what's  happened 
with  the  gaming. 

Senator  Conrad,  this  is  a  question  of  competing  rights.  It's  a 
question  of  whether  we're  going  to  have  constitutional  rights  to  due 
process  and  equal  protection,  or  we're  going  to  have  tribal  sov- 
ereign immunity.  Senator  Gorton's  proposal  to  waive  tribal  sov- 
ereign immunity  is  a  measured  response  choosing  the  rights  of  the 
Constitution  over  the  ri^t  to  tribal  sovereign  immunity. 

I  urge  the  committee  to  adopt  section  329. 

Thank  you,  Mr.  Chairman. 

[Prepared  statement  of  Ms.  Marcussen  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much,  Ms.  Marcussen. 

May  I  now  call  upon  Mr.  Smith. 

STATEMENT  OF  DARREL  SMITH,  MOBRIDGE,  SD 

Mr.  Smith.  Thank  you,  Senator. 

I  ranch  near  Mobridge,  SD  on  the  Standing  Rock  and  Cheyenne 
River  Indian  Reservations.  I'm  a  third  generation  reservation  resi- 
dent, and  one  of  over  370,000  non-Indians  that  live  on  Indian  res- 
ervations in  this  coimtry.  Both  my  grandparents  moved  to  the 
Cheyenne  River  Indian  Reservation  in  the  1920's,  where  my  father 
and  my  mother  met  and  married  in  the  early  1930's. 

My  parents  bought  the  ranch  that  I  presently  live  on  in  1946, 
and  I  inherited  part  of  that  ranch  from  my  dad,  and  have  bought 
part  of  it  from  other  family  members,  and  I'm  continuing  to  buy 
some  from  my  mother. 

I  live  in  an  area  that  was  opened  up  to  homesteading  by  a  1908 
Surplus  Land  Act,  a  phrase  in  this  act  refers  to  the  respective  res- 
ervations thus  diminished.  Based  on  the  Surplus  Land  Acts  and 
the  Dawes  Act,  early  homesteaders  did  not  think  they  lived  on  res- 
ervations. Based  on  the  Dawes  Act,  they  expected  even  neighboring 
reservations  to  cease  to  exist  within  a  short  time. 

They  couldn't  have  anticipated  or  imagined  the  problems  we  face 
today.  Over  the  years,  non-Indians  have  been  put  back  onto  res- 
ervations and  subjected  to  tribal  taxes,  license  and  regulations 
without  the  right  to  vote  or  participate  in  tribal  government.  A  con- 
troversial Supreme  Court  decision  put  me  back  on  the  reservation 
in  1984.  Both  the  tribes  and  the  BIA  have  the  legal  right  to  dis- 
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criminate.  And  since  tribes  are  governed  by  Federal  law,  govern- 
mental powers  that  are  granted  to  one  tribe  generally  can  be 
adopted  by  others. 

In  contrast,  tribal  members  can  rightly  participate  in  county  and 
local  governments.  Because  of  the  reservation  boundaries,  the 
tribes  £ind  their  members  are  exempt  from  paying  the  taxes  or 
obeying  the  laws  that  they  make  as  participants  in  city  and  county 
government.  This  threatens  non-Indians  in  towns  and  counties  on 
reservations.  Thus,  non-members  are  being  forced  to  pay  taxes,  ob- 
tain licenses  and  obey  regulations  of  a  government  that  they  are 
excluded  from,  while  tribal  members  can  participate  in  local  gov- 
ernments that  they  may  not  have  to  support  or  obey. 

Tribes  are  asserting  the  right  to  collect  many  different  kinds  of 
taxes  from  non-members.  I  pay  tribal  tax  that  tribal  members  are 
exempted  from  paying.  What  limits  taxes  that  can  be 
discriminately  collected  from  people  that  are  excluded  from  the  po- 
litical process?  How  do  these  taxes  differ  from  the  British  tax  on 
tea  imports  prior  to  the  Revolutionary  War? 

Tribal  taxation  also  results  in  double  taxation  and  raises  busi- 
ness costs  for  non-member  reservation  businesses.  A  neighboring 
tribe  has  required  that  non-Indian  businesses,  even  those  located 
on  non-Indian  land,  must  have  tribal  business  licenses.  License  ap- 
plicants must  agree  to  comply  vnth  tribal  laws,  including  tax  and 
preference  laws.  Applicants  also  must  consent  to  the  jurisdiction  of 
tribal  courts  over  any  business  conducted  on  reservations. 

Inherent  in  the  power  to  Ucense  is  also  the  power  not  to  license. 
These  powers  can,  and  I  might  add  are  being  used  to  intimidate 
or  force  non-members  off  reservations.  Few  reservation  businesses 
can  afford  effective  l^al  remedies. 

Contracts  with  tribes  or  tribal  members  can  only  be  enforced  in 
tribal  court  and  sovereign  immunity  protects  them  from  being 
sued.  Recently,  a  tribal  casino  was  built  near  me.  Two  contracts 
were  entered  into  by  the  tribe  and  unilaterally  canceled  after  con- 
siderable money  was  spent  by  the  non-tribal  party  before  a  third 
contract  was  honored.  This  risk  greatly  reduces  commerce  with 
tribes. 

Non-Indian  communities  and  whole  counties  can't  enforce  regula- 
tions against  tribal  members.  In  a  neighboring  community,  four  In- 
dian youths  vandalized  the  public  school.  Protected  from  effective 
prosecution  by  their  immunity,  several  of  them  vandalized  a  busi- 
ness a  few  months  later.  In  the  business,  they  left  Polaroid  pictures 
of  themselves  behind.  Less  than  2  months  later,  they  desecrated  a 
church,  spreading  excrement  on  walls  and  also  on  floors  with  a 
buifer.  Available  chemicals  were  dumped  everywhere.  And  again, 
they  left  photocopies  of  their  faces  and  genitals. 

Law  enforcement  is  severely  impaired  on  reservations.  Economic 
prosperity  requires  certain  conditions,  and  is  difficult  in  rural 
areas,  in  the  best  of  circumstances.  These  added  problems  and  un- 
certainties resulting  from  the  inability  of  non-Indians  to  sue  a  tribe 
because  of  sovereign  immunity  and  other  uncertainties  related  to 
tribal  court  devastate  the  economies  of  many  reservations,  nega- 
tively affecting  everyone.  It  is  no  accident  that  my  county  is  one 
of  the  poorest  in  the  country. 
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In  addition,  many  potential  purchasers  of  reservation  assets  are 
simply  not  interested  when  they  find  out  they  will  be  confronted 
by  mese  problems.  When  purchasers  can  be  found,  asset  prices  are 
regularly  discounted  about  25  percent.  These  facts  make  it  difficult 
for  non-Indians  to  either  stay  or  leave. 

I  have  a  beautiful  ranch  that  is  close  to  town  and  has  miles  of 
shoreline.  But  I  have  considered  selling  it  just  to  avoid  these  prob- 
lems for  myself  and  my  children.  I  heard  about  a  potential  ranch 
purchaser  that  was  interested  in  a  ranch  like  mine.  When  I  con- 
tacted the  realtor  that  was  involved,  he  said  that  the  word  was  out 
about  reservations,  and  he  didn't  think  it  was  ethical  for  him  to 
even  talk  to  this  purchaser  about  my  ranch. 

I  estimate  that  if  my  ranch  were  sold,  I  would  have  to  discount 
it  at  least  $400,000,  making  it  very  difficult  for  me  to  replace  it 
somewhere  else.  It  is  time  to  end  the  sovereign  immunity  of  Indian 
tribes,  and  at  least  to  make  them  subject  to  suit  for  violation  of 
constitutional  rights  for  torts  and  for  breach  of  contract. 

Thank  you. 

[Prepared  statement  of  Mr.  Smith  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much,  Mr.  Smith. 

Mr.  Johnson. 

STATEMENT  OF  JAMES  J.  JOHNSON,  ESQUIRE,  OLYMPIA,  WA 

Mr.  Johnson.  Mr.  Chairman,  members  of  the  committee,  thank 
you  for  this  opportunity. 

My  name  is  James  Johnson.  I  am  an  attorney  now  in  private 
practice  in  Olympia,  WA.  Preceding  entry  into  private  practice,  I 
worked  for  about  20  years  in  the  Attorney  General's  office  in  the 
State  of  Washington. 

We're  here  today  to  ask  you  to  finish  the  job  Congress  com- 
menced with  the  Indian  Civil  Rights  Act  many  years  ago.  In  the 
interim,  you  have  spent  millions  of  dollars.  It's  now  time  to  help, 
allow  or  even  force  the  tribes  into  our  constitutional  judicial  sys- 
tem. 

Chief  Deputy  Long  firom  South  Dakota  systematically  analyzed 
and  others  have,  including  my  testimony,  nas  anecdotally  shown 
hundreds  of  cases  of  allegations  of  tribal  abuse  of  both  members 
and  non-members,  in  whioi  there  is  no  remedy  in  court.  Not  shown 
among  those  reported  cases,  of  course,  are  the  thousands  of  cases 
not  reported  because  this  arcane  English  sovereign  immunity,  to 
which  both  the  Chair  and  Senator  Gorton  alluded,  has  blocked  peo- 
ple fi*om  even  having  the  opportunity  to  get  into  court,  to  repeat; 
the  cases  which  A.G.  Long  summarized,  are  those  where  people 
have  tried  to  get  into  court  and  have  usually  been  frustrated. 

At  the  extreme  in  my  testimony,  I  observe  that  when  tribes  act 
more  like  gangs  than  govemmente,  there  must  be  a  remedy.  That 
remedy  in  our  society  must  be  judicial.  I  take  Mr.  Endreson's  criti- 
cism, by  the  way,  members  of  the  committee,  ve^  seriously.  I 
shouldn  t  speak  of  the  extremes.  Because  we  do  too  often  call  to  the 
attention  these  anecdotal  examples  of  the  extreme.  We  should  talk 
about  the  general  proposition.  And  the  general  proposition  is  this: 
that  the  smaller  cases;  tlie  trip  and  falls,  the  general  kinds  of  land 
use  problems  and  the  others  illustrated  in  this  testimony,  also  cry 
out  for  a  judicial  remedy,  in  the  event  there  is  a  problem  occurring. 
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And  not  to  be  overlooked  is  the  salutary  effect  even  the  Indian 
Civil  Rights  Act  has  had  on  avoiding  those  things. 

We  provide  remedies  in  the  hope  not  that  there  will  be  more  and 
more  violations,  we  provide  remedies  in  the  hope  there  won't  be 
violations,  that  either  the  tribal  courts  or  the  tribal  performance 
will  improve  just  as  by  analogy  State  courts  and  States  improve 
under  the  impetus  of  an  earlier  Congress  adopting  the  Civil  Rights 
Act  to  force  them  to  be  accountable  in  Federal  court  if  necessary. 
And  surely  enough,  in  25  years,  the  judicial  system,  the  justice  sys- 
tem improved.  It  is  our  hope,  and  I'm  sure  that  of  those  who  reside 
on  reservations,  that  would  be  the  effect  here. 

As  I  walked  over  here  this  morning,  I  walked  by  the  U.S.  Su- 
preme Court  and  noted,  as  Fm  sure  others  have  in  their  testimony 
here,  the  porticos  have  "Equal  Justice  Under  Law,"  a  promise  to 
all  United  States  citizens  that  remedies  will  be  foimd  in  a  court 
somewhere,  and  theoretically  all  the  way  to  the  U.S.  Supreme 
Court.  As  you  know  for  most  of  the  anecdotes  which  have  been  told 
here  and  most  of  the  cases  Mr.  Long  describes,  the  hundreds,  there 
is  no  remedy.  And  by  the  way,  even  if  you  get  into  tribal  court, 
there  is  no  review  into  the  U.S.  Supreme  Court. 

I  digress  for  a  moment  to  an  exchange  between  Mr.  Anderson 
and  I  think  Senator  Conrad,  because  an  attorney  general  once  told 
me,  answer  the  judge's  questions  first  of  all,  get  to  what  they're  in- 
terested in.  And  a  couple  of  propositions  are  important  here.  Mr. 
Anderson  said,  many  tribes  nave  recently  adopted  courts.  But  a 
piece  of  what  my  testimony  notes  is  that  many  tribes  don't  have 
courts  today.  Many  tribes  of  the  560  odd  that  are  now  shown  as 
tribes,  and  entitled  to  sovereign  immunity  under  Interior's  listing 
of  tribes  and  the  regulation  which  I  cite  don't  even  have  courts 
even  as  we  speak.  There  is  no  judicial  remedy.  Others  of  them  have 
C.F.R.  courts  and  some  others  share  courts. 

A  second  and  important  proposition,  Senator  Conrad,  we  should 
all  remember,  is  there  are  limited  constraints  of  the  Indian  Civil 
Rights  Act.  But  as  a  general  proposition,  tribal  courts  do  not  en- 
force the  United  States  constitutional  provisions  such  as  due  proc- 
ess in  civil  cases.  As  just  one  example,  you  don't  get  a  jury  of  your 
peers.  Whether  those  who  have  to  go  into  those  courts  correctly  or 
incorrectly  perceive  that  they're  not  getting  a  fair  hearing,  the  fact 
is,  they  can't  be  on  that  jury.  And  if  they  believe  their  peers  can't 
be  on  that  jury,  it  adds  to  the  impression  that  they're  not  getting 
a  fair  hearing. 

But  I  digress,  as  I  sav. 

Mr.  Long  has  also  shown,  I  think,  a  very  important  proposition 
here,  that  the  impacts  are  on  non-Indians  and  Indian  members  al- 
most equally  among  the  reported  cases.  My  anecdotal  part  of  the 
testimony,  which  I  shan't  go  back  through  in  length,  is  an  off-res- 
ervation illustration  of  a  recent  Federal  court  degree  involving  tens 
of  thousands  of  private  landowners  in  the  State  of  Washington. 
And  I  call  it  to  your  attention,  as  most  lawyers  do,  their  own  cases 
are  real  important.  Of  course,  my  case  is  important  because  of  that, 
and  because  there  are  lots  of  private  landowners  on  what  used  to 
be  peaceful  Puget  Sound. 

But  also  because  the  judge  held  that  a  remedy  was  necessary. 
His  original  decree  said,  here  are  conditions  to  avoid  conflict  be- 
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tween  the  tribal  treaty  citizens  and  non-Indian  citizens  owning  the 
land.  And  he  included  those  conditions  and  a  remedy.  Only  when 
the  United  States  and  the  tribes  came  back  and  said,  sorry,  this 
remedy  is  not  available  because  it's  barred  by  sovereign  immunity, 
did  he  reluctantly,  I  believe,  amend  his  judgment,  and  remove  that 
remedy. 

It  is  an  illustration,  I  think,  of  a  kind  of  civil  remedy,  I  hope  an 
illustration  also  of  the  point  I  was  earlier  making:  Do  I  expect  to 
get  my  clients  damage  claims  for  the  tens  of  thousand,  hundreds 
of  thousands?  Absolutely  not.  And  I  have  told  them  it's  not  work 
that  I  could  or  would  want  to  do.  The  salutary  effect  would  be, 
hopefully,  that  there  would  be  no  such  claims.  That  if  there  is  a 
remedy  available,  it  has  this  constraint  of  avoiding  these  kinds  of 
problems.  And  that  general  proposition,  I  think  is  true  with  the 
waiver  of  immunity  we  seek  here.  At  a  second  level,  I  think  it 
would  improve  the  tribal  courts  just  as  it  has  improved  State 
courts,  as  I  had  earlier  mentioned. 

One  final  point,  the  argument  has  been  made,  I  think  by  Ms. 
Williams  most  recently,  and  it's  an  aged,  historic  argument  that 
somehow  tribes  would  be  bankrupted  by  this  waiver  of  immunity. 
I  think  I  have  responded  to  one  point.  She  says,  the  tribes  need  fair 
warning.  I  say.  Congress  gave  them  fair  warning  when  they  passed 
the  In(San  Civil  Rights  Act.  It's  now  time  to  finish  that  job.  The 
courts  have  progpressed. 

More  directly  on  point,  you  will  hear  testimony  from  three  Wash- 
ington tribes  following  me.  And  at  least  several  of  those  illustrate 
quite  clearly  why  the  so-called  fear  of  tribal  bankruptcy  is  imlikely. 
A  first  and  separate  proposition  is  for  two  of  those  tribes,  the 
Tulalips,  Congress  has  granted  over  $9  million  last  year,  to  the 
Lummi  Tribe,  over  $11  million.  And  those  figures  are  taken  from 
92  audits  that  were  submitted  in  this  very  same  case. 

The  point  is,  it's  not  just  the  money.  The  point  is  that  many  of 
these  actions  are  actually  taken  under  funding  by  the  United 
States.  And  therefore  citizens  such  as  Ms.  Dawson  are  doubly  ag- 
grieved in  that  not  only  have  they  no  remedy,  but  some  of  the  ac- 
tions that  are  taken  with  respect  to  their  property  are  funded  by 
their  own  tax  dollars  and  funded  by  this  Congress.  And  it  is  not 
too  much  to  ask  that  at  least  to  that  extent  the  tribes  be  held  re- 
sponsible. 

In  my  testimony,  Fve  gone  back  through  acts  of  Congress  in  the 
last  century  in  which  this  was  a  fairly  common  practice,  that  Con- 
gress would  hold  the  tribes  responsible  at  least  up  to  the  amount 
of  dollars  made  available. 

A  separate  and  important  proposition  is  of  these  two  tribes,  actu- 
ally three  who  will  be  testifying  to  you  later,  at  least  the  one,  the 
Tulalip  Tribe,  we  know  what  their  casino  gambling  revenues  are. 
Last  year,  the  public  figures  show  they  made  $24,800,000  in  prof- 
its. I  highlight  that  point  to  say  they're  in  business,  they're  big 
business  now.  And  second,  unlikely  to  be  bankrupted  by  the  kinds 
of  claims  which,  as  Fve  already  said,  we  hope  will  not  be  made. 

That  this  waiver  of  immunity  will  not  necessarily  bring  big 
claims,  but  big  responsibility,  which  the  big  tribal  governments 
should  have,  big  responsibility. 
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I  know  it's  late,  Mr.  Chairman.  I  suspect  I  had  best  conclude, 
and  conclude,  as  lawyers  are  wont  to  do,  with  the  quote  from  the 
Supreme  Court,  16,  17,  18  years  ago.  Justice  Blackmun  wrote:  "I 
entertain  doubts  about  the  continuing  vitality  in  this  day  of  the 
doctrine  of  tribal  immunity.  I  am  of  the  view  that  the  doctrine  may 
well  merit  reexamination."  He  was  speaking  of  reexamination  by 
the  Supreme  Court. 

I  suggest  a  more  appropriate  place  for  such  reexamination  is  the 
body  with  plenary  authority  over  the  tribes,  and  you  and  the  Con- 
gress are  that  body.  Now  is  the  time  for  that  reexamination.  They 
have,  in  Ms.  Williams'  terms,  been  given  fair  warning  that  they 
will  be  held  accountable  and  all  deliberate  speed  requires  that  the 
total  implementation  of  constitutional  rights  now  be  done  by 
waiving  those  tribes'  immunity. 

Thank  you. 

[Prepared  statement  of  Mr.  Johnson  appears  appendix.] 

Senator  Inouye.  I  thank  you  very  much,  Mr.  Johnson.  I  am  cer- 
tain that  the  assembled  leaders  of  Indian  country  in  the  audience 
have  taken  note  of  the  testimony  of  all  of  you  here. 

Ms.  Dawson,  I  will  most  certainly  review  your  statement,  as  I 
will  all  statements.  And  I  will  further  confer  with  the  Lummi  Na- 
tion to  see  what  is  going  on  there.  Because  obviously,  I  am  not 
aware  of  the  specifics  of  your  problem  and  your  case.  But  I  will 
most  certainly  discuss  this  matter  with  them.  And  if  I  feel  that 
something  can  be  resolved  here,  I  will  communicate  with  you,  if  I 
may. 

Ms.  Dawson.  Yes,  Senator. 

Senator  Inouye.  And  Ms.  Coleman,  I  recall  that  this  committee 
did  handle  the  Seneca  legislation.  What  you  are  speaking  of,  if  I 
am  not  mistaken,  is  Federal  immunity,  isn't  it? 

Ms.  Coleman.  No,  Your  Honor.  It's  that  Indian  sovereign  immu- 
nity has  been  applied  to  bar  Federal  judicial  review  of  an  act  of 
Congress.  It's  not  Federal  immunity  at  all.  It's  the  immunity 
claimed  by  the  Seneca  Nation  of  Indians. 

Senator  Inouye.  But  your  suit  is  against  the  Federal  Govern- 
ment? 

Ms.  Coleman.  No;  it's  not.  It  originally  was  against  the  Seneca 
Nation  of  Indians,  to  enforce  the  renewal  provisions  in  the  expiring 
leases  and  in  the  1875  and  1895  statutes.  We  also  brought  the  con- 
stitutional claim,  which  required  joinder  of  the  U.S.  Grovernment  as 
well.  But  it  was  dismissed  solely  on  grounds  of  Indian  sovereign 
immunity. 

Senator  Inouye.  I  will  most  certainly  review  your  testimony  and 
confer  with  my  staff  on  that  matter. 

Ms.  Coleman.  Thank  you. 

Senator  Inouye.  Ms.  Marcussen,  I  listened  to  your  testimony 
with  great  interest.  If  I  am  not  mistaken,  there  have  been  hun- 
dreds of  tribal  court  cases  reviewed  by  the  Federal  courts.  The  Su- 
preme Court  has  held  that  the  exercise  of  jurisdiction  is  a  Federal 
question  over  which  Federal  courts  have  exclusive  jurisdiction.  But 
usually,  the  Federal  courts  will  insist  that  all  tribal  remedies  have 
been  exhausted  before  they  exercise  jurisdiction.  Is  that  correct? 

Ms.  Marcussen.  Senator  Inouye,  I  basically  agree  with  you. 
When  I  stated  what  I  did  about  the  Dennis  Williams  case,  what  is 
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unusual  about  the  case  is  that  they're  actually  going  to  review  the 
Navajo  judgment.  Now,  to  my  knowledge,  there  had  been  exhaus- 
tion, you're  right,  there's  has  been  ejchaustion  of  remedies,  and 
that's  a  normm  process.  But  I've  never  actually  seen,  in  a  matter 
of  internal  self-governance  like  this,  where  vou  actually  have  In- 
dian lands  on  an  Indian  reservation  where  they  would  actually  go 
through  and  make  a  due  process  determination  like  that. 

Now,  I  may  be  wrong,  Your  Honor — excuse  me.  Senator,  you 
know  how  trial  lawyers  are.  [Laughter.] 

But  this  to  my  knowledge,  and  certainly  the  way  the  Federal  Dis- 
trict Court  in  Phoenix  is  treating  this  matter,  they've  never  actu- 
ally gone  through  that  due  process  analysis  like  that.  I  mean,  they 
may  disagree,  mey  may  turn  around  and  do  a  de  novo  review.  De 
novo  review  after  exhaustion  of  tribal  remedies  has  happened 
many,  many  times.  But  I've  never  actually  gone,  I've  never  actually 
seen  the  court  go  back  and  actually  look  and  see  if  the  process  it 
was  given  was  really  fair. 

Senator  Inouye.  Your  example  of  your  Navajo  client  is  one  in 
which  your  client  went  before  the  tribal  probate  court,  is  that  cor- 
rect? 

Ms.  Marcussen.  That's  correct. 

Senator  Inouye.  Did  you  appeal  to  the  Interior  Board  of  Indian 
Appeals? 

Ms.  Marcussen.  Yes,  Your  Honor,  my  client  did.  And  he  ex- 
hausted all  of  the  DOI  process. 

Senator  Inouye.  Was  that  trust  land? 

Ms.  Marcussen.  It  is  trust  land. 

Senator  Inouye.  So  I  would  think  that  the  trust  land  would  give 
the  Federal  court  jurisdiction,  it  is  a  Federal  question. 

Ms.  Marcussen.  Actually,  Your  Honor,  there  are  other  ques- 
tions. Tribal  sovereign  immunity  is  a  big  issue.  When  you're  actu- 
ally dealing  with  public  lands  questions,  the  Federal  courts  have 
often  disclaimed  jurisdiction  also  under  the  quiet  title  act.  There's 
more  than  just  one  immunity  problem  to  overcome  in  most  cases 
like  this. 

In  this  particular  situation.  Senator  Inouye,  the  court  expressly 
took  jurisdiction  under  the  Indian  Civil  Rights  Act,  under  the  ha- 
beas petition  of  the  Indian  Civil  Rights  Act,  and  based  on  the  14th 
amendment,  because  of  the  Adaran  decision.  And  that's  the  express 
order  of  the  court. 

Senator  Inouye.  In  the  New  Mexico  gaming  case,  if  I  recall,  with 
regard  to  the  order  to  close  the  tribes  casinos,  that  has  been  stayed 
pending  appeal  to  the  10th  Circuit,  is  that  correct? 

Ms.  Marcussen.  Senator  Inouye,  there  are  actually  three  dif- 
ferent suits.  The  main  suit  against  the  Nine  Pueblos  was  stayed. 
I  do  know  that  as  I  was  leaving  New  Mexico  yesterday  that  Chair- 
man Wendell  Chino  had  requested  Judge  Vasquez  to  stay  the  clo- 
sure order  of  Judge  Parker.  I  have  not  heard  whether  or  not  that 
stay  was  granted  in  that  case. 

Senator  Inouye.  Mr.  Smith,  you  have  presented  a  very  compel- 
ling case.  But  I  do  not  think  that  individual  Indians,  the  ones  that 
had  their  pictures  taken,  have  any  sovereign  immunity.  If  these 
perpetrators  were  not  prosecuted,  I  do  not  think  that  it  is  because 
of  sovereign  immunity.  So  I  will  most  certainly  discuss  this  matter 
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with  their  tribe.  But  can  you  tell  me  the  name  of  the  tribe  in- 
volved? 

Mr.  Smith.  That  particular  case  was  the  Standing  Rock.  I  think 
that  you'll  have  th^t  opportunity  this  afternoon. 

Senator  Inouye.  The  Standing  Rock  Tribe? 

Mr.  Smith.  Yes. 

Senator  Inouye.  I  thank  you  very  much. 

Mr.  Johnson,  your  suggestion  that  Indian  nations  should  take 
note  of  some  of  the  concerns  expressed  by  you  and  others  I  hope 
will  be  seriously  taken.  I  take  them  very  seriously. 

Mr.  Johnson.  Thank  you,  Senator. 

Senator  Inouye.  Senator  Gorton. 

Senator  GrORTON.  Ms.  Coleman,  your  testimony  is  the  first  I've 
ever  heard  in  connection  with  a  statute  recommended  by  a  commit- 
tee of  which  I  was  a  member  at  the  time  in  a  Congress  of  which 
I  was  a  part.  I'm  not  sure  whether  Senator  Conrad  was  here  or  on 
the  committee  then.  But  certainly  Senator  Inouye  was  chairman. 

At  least  fi-om  my  own  point  of  view,  I  can't  imagine  that  any  of 
the  members  of  the  committee  believed  that  in  passing  a  section 
that  expressly  disallowed  for  a  constitutional  challenge,  that  we 
would  be,  that  we  were  engaged  in  a  frivolous  or  a  meaningless  act. 
The  Chairman  can  speak  for  nimself  in  that  connection. 

But  I  take  it  that  the  decision  in  the  district  court  and  the  court 
of  appeals  was  on  the  basis  that  that  section  didn't  expressly  waive 
the  sovereign  immunity  of  the  Indians  to  be  sued,  and  that  if  want- 
ed to  do  so,  we  would  have  had  to  have  done  so  in  the  act? 

Ms.  Coleman.  It's  more  fiilly  ejcpounded  in  the  district  court 
opinion,  which  is  unpublished.  But  that's  precisely  it,  that  this  lan- 
guage by  Congress,  which  I  read  to  you,  was  not  explicit  enough 
to  authorize  suit  in  the  face  of  Indian  sovereign  immunity. 

Senator  Gorton.  Well,  as  I  said,  I  can't  imagine  that  there  was 
anything  in  the  committee  report,  if  there  was  a  committee  report 
to  that  effect,  I  can't  imagine  that  there  was  anything  in  the  memo- 
randa that  our  staff  present  to  us  when  we're  considering  a  case 
to  that  effect.  But  I  can  tell  you,  as  cold  comfort  as  it  may  be  to 
yours,  that  I  think  I  can  assure  you  that  while  I'm  here,  there 
won't  be  another  such  statute  that  grants  those  rights  without  an 
express  waiver  of  sovereign  immunity.  You've  described  the  true 
outrage.  I  don't  know  at  this  point  what  if  anything  there  is  that 
we  can  do  about  it.  But  it  was  certainly  wrong. 

Now,  for  Ms.  Dawson  and  for  Mr.  Johnson,  in  answer  to  the  very 
last  question  by  Senator  Conrad,  Mr.  Endreson  analogized  his  de- 
fense to  a  proposition  in  the  Rodney  King  case  in  Los  Angeles, 
when  there  was  a  feeling  that  an  injustice  had  been  done,  we  didn't 
deprive  the  Los  Angeles  police  department  of  its  police  powers. 
What  we  did  do,  however,  was  when  a  jury  of  their  peers  in  a  State 
court  found  those  police  officers  to  be  not  guilty,  the  Department 
of  Justice  and  the  Federal  Government  started  an  entirely  new  ac- 
tion in  Federal  district  court  and  successfully  prosecuted  them. 

My  question  to  you  is,  I  assume  that  you  would  be  perfectly  ame- 
nable to  an  analogous  set  of  remedies  in  your  case,  in  your  cases, 
that  if  when  you  go  to  a  tribal  court  and  feel  that  you  have  not 
been  dealt  with  justly,  as  was  the  case  in  the  Rodney  King  case, 
you  would  find  it  a  perfectly  appropriate  remedy  if  you  could  then 
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go  to  a  Federal  district  court  and  get  a  decision  de  novo  on  the 
merits  of  your  case,  would  you  not? 

Mr.  Johnson.  Yes;  I  believe  the  answer  to  that  is  yes,  Senator 
(rorton.  There  are  circumstances,  however,  where  exhaustion  of 
remedies  is  exhaustion  of  plaintiflF.  And  there  are  certain  causes  of 
action  that  ought  to  be  brought  originally  in  the  Federal  court  and 
against  the  tribe.  And  so  some  of  those  cases,  it  seems  to  me, 
should  be  brought  directly  into  Federal  court. 

Senator  Gorton.  Ms.  Dawson,  in  your  case,  if  you  could  get  a  de- 
cision of  a  court  outside  of  a  tribal  court  on  the  merits,  you  would 
perforce  have  to  be  satisfied  with  whatever  that  decision  was, 
would  you  not? 

Ms.  Dawson.  Yes. 

Senator  Gorton.  Mr.  Smith,  in  your  case,  have  you  told  us  in  ef- 
fect that  for  the  purposes  of  a  proposed  sale,  your  realtor  has  told 
you  that  your  property  is  worthless,  that  it  can't  be  sold? 

Mr.  Smith.  No;  Fve  actually  had  several  situations.  That  particu- 
lar realtor  with  that  particular  purchaser  basically  said  that  he 
would  not  talk  to  that  purchaser  about  my  ranch.  That  doesn't 
make  it  worthless,  because  there's  other  people  out  there. 

But  I've  had  that  particular  situation  in  relationship  to  my 
ranch.  I  also  had  another  guy  come  to  me  and  ask  if  I'd  be  inter- 
ested in  selling.  And  after  some  consideration,  I  said,  yes,  I  would, 
for  this  amount  of  money.  And  after  we  talked  about  it  and  thought 
about  it,  he  said,  well,  if  your  ranch  wasn't  on  the  reservation,  I 
might  be  wilHng  to  pay  that  amount  for  it.  But  I'm  not,  since  it's 
on  a  reservation. 

So  as  a  practical  matter,  because  you're  dealing  with  a  lot  of  peo- 
ple, you're  deahng  with  a  discount.  And  the  situation  varies,  de- 
pending on  who  you  are,  what  the  situation  is,  how  much  that  is. 
But  I  think  in  most  cases  it's  25  percent.  And  I  think  there's  a  lot 
of  cases  where  it's  considerably  more  than  that. 

Mr.  Johnson.  Senator  Gorton,  in  my  testimony,  I  recount  one 
witness  testifying,  an  appraiser  who  had  done  over  150  waterfront 
property  appraisals,  that  the  diminishment  in  value  was  up  to  40 
percent.  And  so  it  is  not  a  total  taking,  which  mi^ht  give  you  dif- 
ferent causes  of  action.  This  diminishment,  there  is  no  remedy  for 
that. 

Senator  Gorton.  One  final  question,  I  think,  really  for  the  three 
of  you  in  the  middle.  One  of  the  objections  of  great  emphasis  on 
the  part  of  tiiose  who  are  opposed  to  the  bill  has  to  do  with  the 
potential  of  a  damage  judgment  bankrupting  a  tribe  or  particularly 
a  smaller  tribe.  Mr.  Johnson,  you  spoke  to  that  situation.  But  let 
me  present  this  question  to  the  three  of  you. 

Would  your  concerns  about  tribal  sovereign  immunity  and  the 
ability  to  get  what  you  consider  to  be  due  process,  an  objective  deci- 
sion of  controversies,  largely  be  served  if  the  waiver  of  sovereign 
immunity  affected  only  a  suit  for  a  declaratory  jud^ent  or  a  suit 
for  an  injimction  and  suits  for  damages  were  not  waived? 

Mr.  Johnson.  I  think  that  would  be  an  appropriate  remedy.  Sen- 
ator Gorton,  with  this  caveat,  that  as  the  historic  statutes  which 
I  alluded  to  in  my  testimony  today,  and  have  summarized  in  the 
written  testimony  with  reference  to  Felix  Cohen's  book,  as  with 
those  statutes,  it  seems  to  me  that  you.  Congress,  should  provide 
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a  remedy  up  to  the  amount  that  is  made  available  to  the  tribe  from 
tax  revenues.  So  in  the  example  I  used,  if  the  Lummi  Tribe  gets 
$12  million  this  year,  it  seems  that  Ms.  Dawson  should  be  able  to 
get  declaratory  relief,  injunctive.  But  there  shouldn't  be  an  impu- 
nity with  respect  to  the  damage  claim.  But  I  would  say  yes  to  your 
first  proposition,  and  say  if  I  could  get  a  little  more,  it  seems  like 
this  additional  remedy  would  be  appropriate  under  those  cir- 
cumstances. 

Ms.  Marcussen.  Senator  Gorton,  it's  kind  of  a  tough  question. 
Because  by  the  time  clients  come  to  me,  they're  so  angry  and 
they're  so  finstrated  that  they  are  typical  clients  walking  into  your 
office,  they  want  to  go  for  the  jugular.  So,  you  know,  they  would 
not  want  me  to  say  v^mat  Fm  about  to  say. 

I  think  what  you  are  proposing  by  giving  just  a,  even  a  more  lim- 
ited waiver  than  what  section  329  does  at  tnis  time,  for  the  declar- 
atory judgment  actions,  and  just  for  injunctive  reliei,  would  be  very 
acceptable.  It  would  allow  the  concept  of  accountability  and  some 
review  to  actually  be  introduced  with  respect  to  the  Indian  tribes 
without  being  a  total  waiver  of  their  immunity  or  a  threat  to  their 
pocketbooks. 

I  would  say  95  percent  of  my,  of  the  people  I  see,  once  they 
calmed  down  and  actually  started  thinking  about  what  the  implica- 
tions would  be  for  these  huge  damages  clzdms,  would  agree  that 
tribal  sovereignty  in  general  needs  to  be  protected.  I  have  found 
that  the  clients  that  walk  in  my  door,  once  you  get  them  past  that 
point  of  what  iust  happened  to  them,  most  of  them  really  do  believe 
and  respect  tne  Indian  nations.  And  what  you're  talking  about  I 
think  would  be  a  very  balanced  remedy. 

Ms.  Dawson.  When  you  were  talking  about  the  real  estate,  I 
think  you'd  have  a  lot  of  declaratory  relief  being  asked  for  by  tribal 
members  as  well  as  non-tribal.  And  Senator  Inouye  was  so  kind  as 
to  say  he  would  follow  through  on  some  of  the  issues.  I  talked  to 
a  Grace  Ericson,  who  is  up  in  years,  she  is  one  of  three  tribal  mem- 
bers, sisters,  two  of  the  sisters  were  able  to  sell  their  property  be- 
fore the  tribe  became  a  tribe  of  self-governing.  And  she  recently 
has  tried  to  sell  her  property,  I  guess  it's  been  in  the  last  five  or 
six  years,  since  the  Lummis  were  appointed  a  self-governing  tribe. 

And  she  has  been  unable  to  sell  her  property,  even  though 
there's  a  Federal  consent  decree  that  says  that  the  tribe  is  not  to 
interfere  with  the  buying  and  selling  of  property.  They  will  not  re- 
lease it.  And  she  had  a  real  estate  person  that  had  negotiated  in 
good  faith  a  good  sale,  the  tribe  had  the  first  option  of  refusal  in 
terms  of  buying  that  property.  And  I  talked  to  her  before  I  came. 
And  she's  one-half  Indian.  She  married  a  non-Indian.  She  has 
grandchildren  who  are  one-eighth  Indian.  She  has  pursued  the 
American  dream  off  the  reservation  years  and  years  ago,  after  she 
was  married.  And  she  is  unable  to  sell  her  property. 

And  she  is  at  her  wits  end.  If  she  could  have  some  kind  of  a  rem- 
edy, I  think  that  the  tribe  would  not  be  doing  this  to  their  own  peo- 
ple, their  own  members. 

Senator  Inouye.  Thank  you. 

Senator  Conrad. 

Senator  CoNRAD.  What  is  your  intention  with  respect  to  the  next 
panel? 


53 

Senator  INOUYE.  I  have  learned  a  long  time  ago  that  once  you  re- 
cess, it  is  almost  impossible  to  get  everyone  back  again.  While  I  re- 
alize lunch  is  upon  us,  I  would  like  to  stay  here  imtil  we  finish. 

Senator  Conrad.  Then  I  will  forego  questions  of  this  panel. 

Senator  Inouye.  Well,  ladies  and  gentlemen,  I  thank  you  once 
again. 

And  I  will  now  call  upon  the  next  panel.  The  Chair  of  the  Con- 
federated Salish  and  Kootenai  Tribes  of  Flathead  Nation,  Pablo, 
MT,  Rhonda  S.  Swaney;  the  Chairman  of  the  Lummi  Business 
Council,  Bellingham,  WA,  Henry  Cagev;  Bill  Anoatubby,  the  Gov- 
ernor of  the  Chickasaw  Nation  of  Oklahoma;  the  Chairman  of 
Standing  Rock  Sioux  Tribe  of  South  Dakota  and  of  North  Dakota, 
Jesse  Taken  Alive;  the  President  of  the  Navajo  Nation  Council  of 
Window  Rock,  AZ,  Albert  Hale;  the  Vice  Chairman  of  the  Tulalip 
Tribes  of  Washington,  Donald  Hatch;  and  the  President  of  the  Na- 
tional Congress  of  American  Indians,  W.  Ron  Allen. 

I  have  been  advised  that  there  is  a  slight  change.  We  have  Herb 
Yazzie,  the  Attorney  General  of  the  Navajo  Nation. 

May  I  now  call  upon  the  Chairwoman  of  the  Confederated  States, 
Rhonda  Swaney. 

STATEMENT  OF  RHONDA  R.  SWANEY,  CHAmWOMAN,  THE  CON- 
FEDERATED SALISH  AND  KOOTENAI  TRIBES  OF  THE  FLAT- 
HEAD NATION,  PABLO,  MT,  ACCOMPANIED  BY  DANIEL  BECK- 
ER, ESQUIRE 

Ms.  Swaney.  Good  morning.  Chairman  and  members  of  the  com- 
mittee. 

I'm  honored  today  to  represent  the  Salish  and  Kootenai  Tribes  of 
the  Flathead  Reservation  of  Montana  in  presenting  testimony  to 
you  concerning  tribal  civil  jurisdiction  in  Indian  country  and  tribal 
sovereign  immunity. 

I'm  accompanied  today  by  my  attorney,  Daniel  Becker.  And  if  we 
have  any  legal  questions  following  my  testimony,  he  will  assist  me 
in  answering  those  questions. 

We  would  like  to  offer  today  some  of  the  many  examples  of  how 
an  inclusive,  creative  approach  to  tribal  protection  of  the  rights  of 
all  citizens  living  on  or  near  reservations  and  the  implementation 
of  successful  dispute  resolution  mechanisms  offer  alternatives  to 
unnecessary  legislation  intended  to  correct  a  perceived  problem. 
Perception  is  one  of  the  major  limitations  of  all  of  us  legislators. 
We  focus  on  a  complaint,  dispute,  or  problem,  based  on  our  per- 
sonal experiences,  our  knowledge  or  our  feelings.  This  committee  is 
attempting  to  deal  with  the  perception  that  non-tribal  members  liv- 
ing on  or  near  reservations  have  no  civil  remedies  because  of  tribal 
sovereign  immunity.  That's  simply  not  the  truth, 

I  would  share  with  you  our  tribe's  perspective  of  the  rights  of  all 

Eeople  living  on  or  near  reservations,  and  the  resolution  of  conflicts 
etween,  among  those  people  and  a  tribal  government.  Tribal  gov- 
ernments all  over  the  Nation,  whether  they're  traditional  or  reorga- 
nized forms  of  government,  are  all  too  familiar  with  the  distrust, 
anger  and  fear  associated  with  lost  property  or  property  rights.  For 
example,  my  forefathers,  by  agreement  made  in  good  faith  with  the 
Federal  Government,  ceded,  relinquished  and  conveyed  to  the  Unit- 
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ed  States  property  outside  an  area  that  we  reserved  for  our  exclu- 
sive use. 

As  with  every  treaty  made,  the  U.S.  Government  broke  nearly  all 
the  promises  made  in  the  treaty,  including  the  right  to  use  the  re- 
served area  exclusively.  By  1934,  only  75  years  after  the  treaty 
ratification,  we  have  lost  approximately  66  percent  of  our  reserved 
land  base.  Today  we  own  about  60  percent.  But  we  represent  only 
about  30  percent  of  the  population. 

We  realize  that  the  traditional  ways  of  protecting  our  property 
and  property  rights  have  not  worked.  And  so  we  turned  to  innova- 
tive means  of  protecting,  preserving  and  enhancing  our  homeland. 
This  approach  benefits  all  the  residents  of  the  reservation.  It  also 
provides  all  types  of  civil  remedies,  and  provides  for  governmental 
participation  by  non-tribal  members. 

The  primary  responsibility  of  any  government  is  to  regulate  the 
conduct  and  the  activities  permitted  within  the  government's  juris- 
diction. On  the  Flathead  Reservation,  we've  taken  steps  to  protect 
the  health,  safety  of  persons  on  the  reservation,  and  to  encourage 
productive  enterprise,  while  attempting  to  protect  natural  re- 
sources. We've  also  taken  many  steps  to  ensure  that  non-members 
have  the  opportunity  to  play  an  active  role  in  the  promulgation  and 
implementation  of  government  regulations  and  ordinances. 

Let  me  tell  you  about  some  other  things  we've  done  and  are 
doing.  First  of  all,  I'd  like  to  talk  about  two  ordinances:  the  shore- 
line protection  ordinance  and  the  aquatic  lands  conservation  ordi- 
nance. The  shoreline  protection  ordinance  is  an  ordinance  intended 
to  regulate  the  kind  of  construction  that  takes  place  below  the  high 
water  mark  in  Flathead  Lake.  As  a  result  of  a  challenge  the  tribes 
made  about  development  of  a  commercial  breakwater  and  dock, 
constructed  by  a  non-Indian  in  Flathead  Lake,  the  Ninth  Circuit 
Court  affirmed  that  the  tribes  owned  the  bed  and  banks  of  the 
south  half  of  Flathead  Lake.  They  determined  that  the  Flathead 
Nation  had  not  been  disestablished,  and  they  determined  that  the 
tribes  were  the  ones  to  rightfully  exercise  regulatory  authority  over 
structures  constructed  below  the  high  water  mark. 

The  tribe's  regulator/  authority  in  this  ordinance  is  exercised  by 
a  seven  member  board.  Three  of  them  are  non-members  and  four 
are  tribal  members.  The  board  also  oversees  implementation  of  the 
aquatic  lands  conservation  ordinance,  which  regulates  construction 
in  riparian  and  wetlands  on  the  reservation.  It  also  acts  in  conjunc- 
tion with  the  Army  Corps  of  Engineers  dredge  and  fill  permitting 
program. 

Again,  that  board  representatives  containing  both  non-members 
and  members,  actually  implement  the  tribes  regulatory  authority. 

We  also  have  a  Flathead  Lake  fisheries  comanagement  plan,  be- 
cause our  ownership  extends  only  to  the  middle  of  the  lake,  we  co- 
manage  Flathead  Lake  fisheries  pursuant  to  an  agreement  between 
the  tribes  and  the  Montana  Department  of  Fish,  Wildlife  and 
Parks. 

We've  also,  as  a  result  of  litigation,  reached  agreement  with  the 
State  of  Montana  as  to  regulation  of  non-member  hunting  and  fish- 
ing on  the  reservation.  All  reservation  residents  who  are  non-mem- 
bers have  to  buy  a  tribal  permit  to  hunt  and  fish  tribal  resources. 


55 

But  tribal,  State  and  Federal  officers  all  enforce  the  regulations, 
citing  violators  into  courts  of  appropriate  jurisdiction. 

We  also  operate  the  reservation  utility,  an  electrical  utility.  We 
serve  over  16,000  meters,  which  represents  most  of  the  businesses 
and  homes  on  the  reservation.  When  we  took  over  operation  of  the 
utility,  pursuant  to  a  self-determination  contract,  we  instituted  an 
independent  utility  board  to  manage  the  utility,  and  we  instituted 
a  consumer  council  to  represent  consumer  interests.  Both  entities 
contain  non-member  representatives  and  tribal  representatives. 
And  it  was  a  first  that  a  consumer  council  be  given  equal  power 
to  the  utility  board  in  recommending  rate  changes. 

Actually,  the  Federal  Government  conducts  the  rate  changing  or 
rate  change  process.  But  it's  pursusint  to  recommendations  made 
by  both  of  these  entities  and  the  tribal  council. 

We  also  have  a  tribal  administrative  procedures  ordinance  which 
sets  forth  a  process  by  which  administrative  decisions  can  be  chal- 
lenged by  any  affected  party.  The  law  judge  hearing  most  of  these 
cases  is  a  non-member  attorney.  Several  years  ago,  our  tribes  with- 
drew from  concurrent  criminal  misdemeanor  jurisdiction  with  the 
State  of  Montana  over  tribal  members  committing  offenses  on  the 
reservation.  This  decision  came  about  because  we  had  an  extremely 
high  percentage  of  tribal  members  incarcerated  in  the  State  prison. 
Actually,  we  represent  about  1  percent  of  the  State  population,  but 
our  tribal  member  inmate  population  is  60  percent  of  the  Indian 
inmate  total — which  is  about  40  percent  of  the  inmate  total. 

The  cooperative  agreement  reached  between  the  tribes.  States 
and  local  governments  implementing  the  retrocession  provides  for 
cross-citation  authority,  stop  and  detain  provisions,  and  emergency 
powers.  Anticipating  the  increased  work  load  connected  with  this 
retrocession,  we  took  steps  v/ith  tribal  funds  before  retrocession 
took  place  to  improve  and  expand  our  tribal  court  system.  We  have 
an  independent  prosecutor's  office,  a  separate  defender's  office,  an 
expanded  legal  services  program,  and  adult-juvenile  probation  serv- 
ices. Most  of  the  attorneys  working  in  each  of  these  different  offices 
are  all  non-member  attorneys. 

We  also  provide  civil  representation  to  individuals  meeting  our 
representation  guidelines.  And  we  provide  criminal  representation 
in  all  matters  where  people  face  a  criminal  charge  in  our  tribal 
court  system. 

We've  also  instituted  and  expanded  our  appellate  court.  We  have 
a  fiill  panel  consisting  of  three  attorney  justices  and  two  lay  jus- 
tices. The  three  attorney  justices,  including  the  chief  justice,  have 
been  non-members  and  the  two  lay  justices  tribal  members.  Addi- 
tionally, each  side  in  an  appeal  has  a  right  to  recuse  one  justice 
without  stating  cause.  We  feel  this  is  a  method  to  provide  addi- 
tional fair  and  impartial  decision  making. 

We  also  have  an  instituted  regulation  development  process. 
Whenever  regulations  asserting  jurisdiction  over  non-tribal  mem- 
bers and  members  are  adopted,  we  adopt  a  fiilly  inclusive  public 
comment  process.  We  include  notice  and  hearing.  And  the  kind  of 
regulations  that  we  promulgate  are  water  quality  standards,  hunt- 
ing and  fishing  and  recreation  regulations,  migratory  water  fowl 
regulations,  shoreline  protection  regulations,  aquatic  lands  con- 
servation ordinance  regulations,  and  many  more. 
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Over  the  years  we've  also  developed  many  environmental  initia- 
tives, including  establishment  of  a  90,000  acre  wilderness,  mini- 
mum in-stream  flow  protections,  establishment  of  water  quality 
standards  for  the  reservation,  closures  for  grizzly  bear,  bull  trout, 
nesting  water  fowl,  elk,  bighorn  sheep,  and  other  species  that  have 
been  reintroduced.  We've  accomplished  redesignation  of  air  quality 
to  class  1  status. 

All  of  these  kinds  of  initiatives  protected  and  improved  the  qual- 
ity of  life  for  all  reservation  residents.  Consequently,  the  property 
values  for  non-members  on  our  reservation  have  substantially  in- 
creased. In  fact,  they've  appreciated  at  about  the  rate  of  15  percent 
the  last  4  or  5  years. 

We  also  have  a  governmental  immunity  ordinance.  Section  2  of 
the  ordinance  cont£Lins  limited  waivers  of  immimity  for  injunctive, 
declaratory  or  mandamus  relief.  And  it  allows  waivers  for  such 
things  as  infringement  of  any  civil  or  constitutional  right  of  an  in- 
dividual arising  under  the  tribal  constitution  or  the  Indian  Civil 
Rights  Act;  for  specific  waiver  of  immunity  by  resolution  or  ordi- 
nance, and  judicial  review  of  the  governmental  implementation  of 
those  ordinances;  for  intervention  as  a  party  in  a  lawsuit,  except 
for  counterclaims;  for  agreements  with  the  United  States  which  re- 
quire us  to  purchase  liability  insurance,  and  then  we  consent  to 
waiver  of  liability  up  to  the  policy  limit;  when  we  enter  into  agree- 
ments expressly  waiving  sovereign  immunity  and  when  an  agent  or 
officer  of  the  tribe,  acting  within  the  scope  of  authority  of  his  posi- 
tion, causes  serious  personal  injury  or  death  through  negligently 
breaching  a  duty  of  care  owed  to  another  individual. 

Finally,  section  2  of  the  ordinance  contains  a  provision  that  ad- 
dresses situations  where  we've  chartered  tribally  owned  businesses. 
Those  businesses  operate  pursuant  to  direction  given  by  an  inde- 
pendent board  of  directors  which  include  non-members,  and  all  ar- 
ticles of  incorporation  include  sue  and  be  sued  provisions. 

While  there  are  many  m.ore  stories  we  could  share,  we  believe 
that  the  examples  given  here  indicate  that  an  inclusive,  rather 
than  exclusive,  approach  to  tribal  civil  jurisdiction  works.  Addition- 
ally, our  experience  has  shown  that  tribal  civil  jurisdiction  is  not 
something  that  needs  to  be  fixed.  More  to  the  point,  the  solution 
proposed  by  section  329  would  virtually  eliminate  all  these  creative 
and  inclusive  methods.  This  would  occur,  because  there  would  be 
no  incentive  for  non-tribal  members  to  work  within  our  administra- 
tive and  judicial  processes. 

A  waiver  of  any  government's  sovereign  immunity,  whether  it's 
tribal.  State  or  Federal  government,  would  result  in  judicial  chaos 
by  authorizing  any  one  person  or  entity  to  file  frivolous  lawsuits 
that  could  virtually  bring  justice  to  a  standstill. 

Although  it's  possible  to  find  anecdotal  stories  that  justify  ex- 
treme remedial  responses,  as  you've  been  asked  to  do  today,  we  be- 
lieve that  cooperative  examples  cited  in  our  testimony  prove  that 
tribal  and  Federal  laws  as  they  presently  exist  already  provide  suf- 
ficient authority  to  protect  interests  of  all  concerned  parties.  We 
appreciate  the  efforts  of  this  committee  to  examine  allegations  and 
to  hear  from  tribal  witnesses,  and  we  look  forward  to  working  with 
you  on  this  and  future  matters. 
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Thanks  very  much  for  the  opportunity  to  present  these  comments 
today.  And  we  will  be  submitting  more  detailed  testimony  for  the 
record. 

[Prepared  statement  of  Ms.  Swaney  appears  in  appendix.] 

Senator  Inouye,  All  right,  thank  you  very  much,  Ms.  Swaney. 

May  I  now  call  upon  Chairman  Cagey. 

STATEMENT  OF  HENRY  CAGEY,  CHAIRMAN,  LUMMI  NATION 

Mr.  Cagey.  Yes;  thank  you,  Mr.  Chairman. 

My  name  is  Henry  Cagey,  Chairman  of  the  Lummi  Nation.  And 
I'm  here  today  to  express  some  concerns  that  the  committee  has 
about  I  guess  due  process  for  Indians  and  non-Indians  on  the 
Lummi  I^servation. 

The  hearing  today  is  really,  it*s  not  simply  a  question  on  due 
process.  But  really  it's  a  whether  or  not  the  tribe  is  really  com- 
petent enough  to  do  the  things  a  government  needs  to  do  in  work- 
ing for  its  people.  And  some  of  our  people  have  really  traced  these 
arguments  back  to  some  of  the  Pope's  legal  arguments  back  to  the 
1500's.  And  the  non-Indian  acquisition  of  the  Indians  lacking  self- 
governance  capacity  is  over  460  years  old.  The  whole  problem  is 
Based  on  the  (Government's  reliance  on  the  doctrines  of  conquest 
and  discovery,  which  are  legal  fictions  created  for  the  benefit  of 
non-Indians. 

Speaking  in  a  more  contemporary  vein,  the  tribe  has  four  points 
that  we'd  like  to  make  to  the  committee.  First,  our  rights  began  not 
with  treaties,  but  with  the  historic  fact  that  the  Lummi  people 
have  never  been  conquered,  nor  have  they  relinquished  their  inher- 
ent sovereignty.  Second,  the  treaties  are  bilateral  agreements  be- 
tween the  Indian  nations  and  the  United  States,  and  cannot  unilat- 
erally be  altered.  Third,  the  govemment-to-govemment  relation- 
ship between  the  Indian  tribes  and  the  United  States  is  embedded 
in  the  U.S.  Constitution. 

Permit  me  to  refer  to  Concurrent  Resolution  No.  76,  in  which  it 
states: 


The  Congress — hereby  reafiirms  the  constitutionally  recognized  govemment-to- 
govemment  relationship  with  Indian  tribes  which  historically  nave  been  the  comer- 
stone  of  the  Nation's  official  Indian  policy. 


Last,  I'd  like  to  quote  from  the  Treaty  of  Point  Elliott  that 

the  reservations  were  set  apart  for  the  exclusive  use  of  Indians,  nor  shall  any 
white  man  be  permitted  to  reside  upon  the  same  without  permission  of  the  said 
tribes  and  the  Superintendent  or  his  agents. 

Reflecting  on  some  of  the  things  that  we're  doing  at  home,  as  you 
heard  a  previous  witness,  Sue  Williams  stated  that  the  tribe  is 
doing  different  things  with  due  process  for  Indians  and  non-Indians 
on  the  reservation.  We  have  a  water  and  sewer  board  in  place  that 
is  elected  by  the  resident  of  the  reservation,  Indian  and  non-Indian, 
which  has  three  members  from  the  tribe  and  two  members  from 
the  reservation. 

For  the  last  14  years  now  we've  had  only  two  appeals,  one  of 
which  was  Marlene  Dawson  herself,  a  non-Indian  resident  and  also 
a  county  council  member.  And  she  did  stipulate  that  the  hearings 
were  fair  and  in  accordance  with  due  process. 

Other  areas  that  we're  working  with  in  due  process  is  that  the 
tribe  does  have  a  permitting  process  in  natural  resources,  which  in- 
clude licensing,  a  hearing  in  tribal  courts  for  citations,  availability 
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of  tribal  courts  for  de  novo  trial.  In  the  area  of  zoning  on  the  res- 
ervation, we  have  in  place  comprehensive  procedures  that  include 
a  permitting  process  for  open  public  hearings,  and  a  process  for  re- 
view and  appeals  based  on  written  record. 

In  contrast,  we've  had  a  few  problems  working  with  the  system 
on  the  reservation.  For  example,  we've  had  a  non-Indian  resident 
who  basically  had  some  land  cleared  on  the  reservation  which  we 
did  note  that  there  was  eagle  nests  in  the  area.  We  noted  that 
there  was  a  fish  bearing  stream  also  in  that  area.  We  also  noted 
that  there  was  an  archaeological  site.  To  date  there  has  been  no, 
nothing  done  about  this  issue.  There  has  been  nothing  done  be- 
tween the  Federal  Government  or  the  State  government  to  address 
these  concerns  that  we  pointed  out  before  this  land  was  cleared. 

Also,  we  recognize,  Mr.  Chairman,  that  really  no  system  is  per- 
fect. We  have  been  making  great  strides  since  self-government  to 
improve  our  codes  and  ordinances  for  the  nation  and  for  the  people. 
And  it  does  take  time.  And  we're  doing  the  best  we  can  to  keep  up 
with  some  of  the  things  that  need  to  be  fixed  on  the  reservation. 
We  have  a  lot  of  problems.  We  have  a  lot  of  problems  in  the  fact 
that  we  have  things  happening  around  us  today.  We  have  wells 
being  put  on  the  reservation  right  now  in  consideration  that  we're 
also  in  negotiations  for  the  Federal  negotiating  team.  And  it's  been 
ignored  by  certain  citizens,  non-Indian  citizens,  on  the  reservation 
today. 

We  have  also  witnessed  in  an  area  of  due  process  Congressional 
legislation  that  directly  adversely  affects  our  abilities  to  exercise 
treaties  on  the  reservation.  And  we  also  look  forward  to  the  day, 
I'm  sorry  to  see  Mr.  Gordon  leave,  but  we're  also  looking  forward 
to  the  day  that  we  can  be  cooperative  and  begin  to  look  at  how  we 
can  better  work  together  on  some  of  these  things  that  we're  hear- 
ing and  seeing  the  effects  of  Indians  and  non-Indians  on  the  res- 
ervation. 

And  it  is  going  to  take  some  time,  Mr.  Chairman.  But  we  think 
about  the  negative  energy  that  is  being  spent,  we  could  spend  bet- 
ter positive  energy  working  together. 

I  guess  Fd  like  to  close  our  remarks  with  a  quote  from  the  min- 
utes of  the  treaty.  This  is  from  Isaac  Stevens,  the  Governor  of 
Washington  Territory,  as  recorded  in  the  minutes  of  the  signing  of 
the  Treaty  of  Point  ElHott  in  1855: 

There  will  be  witnesses.  These  witnesses  will  be  tides.  You  Indians  know  that  the 
tide  goes  out  and  comes  in,  that  it  never  fails  to  go  in  our  out;  you  people  know 
that  streams  that  flow  from  the  mountains  never  cease  flowing.  You  people  know 
the  sun  rises  and  sets  and  never  fails  to  do  so.  Those  are  my  witnesses,  and  you 
Indians,  your  witnesses,  and  these  promises  will  be  carried  out,  and  your  promises 
to  me  and  the  promises  the  Great  Father  made  to  you  will  be  carried  out  as  long 
as  these  three  witnesses  continue. 

Mr.  Chairman,  tribal  members,  I  think  we've  got  a  lot  of  work 
to  do  ahead  of  us.  I'd  hate  to  see  this  committee  take  such  drastic 
action  because  of  a  few  people.  And  we  should  not  be  judging  prob- 
lems based  on  patterns,  as  I  heard  Senator  Grorton  talk  about. 
There's  a  lot  of  problems  out  there,  not  just  with  our  system,  but 
with  the  whole  system.  And  I,  as  a  tribal  leader,  elected  official  for 
the  Lummi  Nation,  look  forward  to  seeing  the  day  that  we  can  do 
this.  And  I  think  there's  a  lot  of  things  that  we  can  begin  to  talk 
about. 
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One  other  point,  Mr.  Chairman,  is  that  I'd  like  to  reserve  some 
time  here  to  respond  to  Marlene  Dawson's  comments  about  some 
of  the  things  tJiat  she  was  making.  You  mentioned  that  you  wanted 
to  hear  about  it.  I  would  also  like  to  extend  some  of  those  concerns 
that  Mr.  Gorton  has  on  her  testimony  as  well. 

And  thank  you,  Mr.  Chairman. 

[Prepared  statement  of  Mr.  Cagey  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much,  Chairman  Cagey. 

Now  may  I  call  upon  Governor  Anoatubby  of  the  Chickasaw  Na- 
tion. 

STATEMENT  OF  BILL  ANOATUBBY,  GOVERNOR,  CHICKASAW 

NATION 

Mr.  Anoatubby.  Good  afternoon,  Mr.  Chairman. 

I'm  Bill  Anoatubby,  Governor  of  the  Chickasaw  Nation  from 
Oklahoma.  I'm  very  thankful  for  the  opportunity  to  be  here  today. 
And  I  thank  this  Congress  and  you,  Senator,  for  your  effort  in  al- 
lowing us  to  have  input. 

I  sat  veiy  quietly  here  today  listening  to  much  of  the  testimony. 
When  you  hear  both  sides  of  an  issue,  it  tends  to  shed  considerable 
light.  However,  I  think  that  when  instances  are  verbalized,  such  as 
those  of  the  previous  panel,  we  must  examine  both  sides  of  those 
questions  and  those  issues  as  well.  I  don't  think  that  sovereign  im- 
munity is  entirely  the  problem  having  to  do  with  these  matters. 

I  come  from  a  tribe  that  believes  itself  to  be  very  progressive, 
and  has  shown  it  in  its  actions.  We  do  not  condone  mistreatment 
of  anyone  by  anyone.  It's  just  not  in  our  code  of  ethics.  We  believe 
that  we  must  be  responsible  in  our  approach  to  tribal  government. 
In  the  case  of  those  who  may  have  been  damaged  in  some  way,  we 
do  our  best  to  provide  an  avenue  for  them  to  be  made  whole. 

An  example  would  be  one  that  was  given  by  a  previous  person 
who  testified,  having  to  do  with  insurance  for  Uability  claims.  We 
carry  insurance,  we  carry  that  because  we  believe  that  the  individ- 
uals who  may  be  harmed  in  some  way  deserve  to  be  made  whole. 
And  we  do  not  allow,  in  fact  we  bar,  sovereign  immunity  as  a  de- 
fense by  the  insurance  carrier.  In  our  business  agreements  with 
others,  we  allow  that  tiiat  particular  agreement  be  enforced  by  ei- 
ther party,  whether  it  be  the  tribe  or  the  other  party  to  the  agree- 
ment. In  our  case,  it  would  require  us  to  waive  sovereign  immunity 
at  least  in  the  enforcement  of  that  agreement. 

We  heard  this  morning  the  testimony,  I  believe  it  was  Senator 
Pressler,  and  the  dilemma  about  who  is  in  charge,  who  has  juris- 
diction. And  that's  not  a  new  question.  That  question's  been  there 
for  generations.  In  fact,  it  dates  back  to  the  time  of  expansion  of 
this  great  United  States  from  eastern  to  western  United  States.  Of- 
tentimes, the  American  Indian  has  seemed  to  be  in  the  way.  In 
fact,  we  were  in  the  way.  And  oftentimes,  the  argument  that  was 
given  is  that  we  weren't  taking  care,  we  were  not  showing  our  re- 
sponsibility. And  even  today,  we  hear  some  of  those  same  argu- 
ments. And  such  is  not  always  the  case.  We  know  that  we  have 
competing  interests.  And  I  believe  that  these  things  can  be  worked 
out  without  a  blanket  waiver  of  sovereign  immunitv. 

Oftentimes  the  argument  is  a  level  playing  field.  And  for  tribes, 
a  level  playing  field  can  only  be  maintained  if  we  maintain  our  im- 
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miinity  from  suit  and  we  maintain  our  sovereignty.  Without  it,  the 
tribe  itself  then  will  be  controlled.  With  it,  we  can  deal  with  others. 
Because  then  we  are  on  a  level  plajdng  field.  With  it,  we  can  find 
common  ground  and  can  reach  agreements.  Without  it,  history  has 
proven  that  we  are  subject  to  one-sided,  and  often 
discompassionate  rule. 

The  answer  to  our  questions  today  I  think  rest  in  our  delibera- 
tion with  one  with  the  other,  one  sovereign  with  another,  and 
working  to  reach  agreements,  agreements  that  will  not  only  benefit 
the  tribes,  but  will  benefit  those  around  us.  And  when  it  comes  to 
the  waiver  of  sovereign  immunity,  it  should  be  up  to  the  tribe  to 
determine  when  and  how  sovereign  immuniW  will  be  waived. 

The  Chickasaw  Nation  strongly  opposes  the  language  in  Section 
329.  We  truly  believe  that  there  is  another  way,  and  we  need  to 
look  for  those  ways,  not  trash  all  the  work  that's  been  accom- 
plished by  tribes  to  tnis  point  and  the  progress  that's  been  achieved 
in  developing  our  tribal  governments,  but  to  continue  the  process 
and  sit  down  across  the  table  and  do  our  best  to  work  together  co- 
operatively. 

Thank  you. 

[Prepared  statement  of  Mr.  Anoatubby  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much.  Governor  Anoatubby. 

May  I  now  call  upon  the  Chairman  of  the  Standing  Rock  Sioux 
Tribe,  Chairman  Taken  Alive. 

STATEMENT  OF  JESSE  TAKEN  ALIVE,  CHAIRMAN,  STANDING 

ROCK  SIOUX  TRIBE 

Mr.  Taken  Alive.  [Remarks  given  in  native  tongue.] 

My  fi4end  Senator  Inouye,  I  thank  you  for  this  opportunity  you 
have  given  to  us  to  talk  about  the  tribe's  waiver  of  sovereign  immu- 
nity. I  first  want  to  say,  as  I  did  in  our  language,  that  these  laws 
are  your  laws.  When  I  go  back  home  to  Standing  Rock  amongst  the 
Lakota  people,  the  descendants  of  Sitting  Bull  and  Gaul  and  Rain 
In  The  Face,  I  can't  find  any  of  these  laws.  These  are  your  laws. 
So  most  graciously,  humbly,  I  thank  you  for  this  opportunity  to  re- 
spond to  these. 

Senator  Inouye,  members  of  the  committee,  for  the  record,  the  in- 
terpretations of  these  laws  is  what  we're  talking  about.  The  reason 
we  are  here  today  is  simple.  The  reason  we  are  here  today  is  be- 
cause we  represent  nations.  Just  because  we  have  situations  that 
plague  us  socially  and  economically  does  not  make  us  less  than  na- 
tions. As  we  look  at  these  situations,  we  are  finding  the  resolve  to 
these  situations  in  only  a  short  period  of  time.  The  resolve  that  we 
find  is  within  our  own  cultures.  The  resolve  that  we  find  are  within 
our  own  languages.  The  resolve  that  we  find  are  in  the  ways  that 
the  Creator  has  given  to  us. 

So  respectfully,  agsiin,  I  appreciate  this  opportunity  to  offer  to 
you  and  this  committee  and  this  Congress  and  this  Government 
our  interpretation  of  these  laws,  because  truly  we  are  nations,  and 
we  are  rebuilding.  We  are  living  in  a  prophecy  today  that  our  fore- 
fathers gave  to  us  when  we  were  put  on  those  concentration  camps, 
that  what's  going  to  return  is  now  here. 

As  I  stated,  this  is  a  clear  and  simple  example  that  yes,  there 
are  jurisdictional  issues.  Ours  come  from  the  fact  that  we  have 
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treaties  in  your  interpretation.  But  in  our  interpretation,  ours  come 
before  treaties.  Ours  come  before  nationhood  of  the  United  States. 
That  is  what  is  still  alive  and  well  out  there. 

Having  said  that,  this  is  an  issue  of  respect,  respecting  those 
laws,  respecting  those  issues.  As  you  have  given  us  this  oppor- 
tunity to  offer  our  comments,  our  recommendations,  our  responses 
to  what's  being  said  about  our  little  nations,  because  we've  abided 
by  those  land  lease  documents,  £ind  have  maintained  in  those  little 
boxes  called  reservations.  We've  abided  by  those.  We  haven't  abro- 
gated. We  haven't  broken  any  laws.  It's  imperative  that  we  offer 
these  responses. 

First  of  all,  to  the  gentleman  from  South  Dakota,  I  would  not 
talk  about  juveniles  p^lDlicly.  As  a  matter  of  fact,  the  juveniles,  one 
of  the  mothers  I  talked  to  recently  involved  in  this  matter  that  he 
cited,  I  will  take  this  testimonv  and  share  it  with  her.  Share  it 
with  her,  because  she  knows  well  the  truth  that  there  was  prosecu- 
tion. There  was  things  done  for  these,  two  of  these  juveniles  in  our 
court  system.  I  say  that  reluctantly,  but  I  know  I  must  respond. 
The  taxes  he  mentions  are  taxes  about  lands  on  trust  lands.  And 
they've  already  been  heard  in  court.  Trust  lands  which  he's  been 
able  to  lease  1,250  acres  of  tribal  land  from  the  Standing  Rock 
Sioux  Tribe. 

We  talk  about  economic  development,  I  appreciate  his  assess- 
ment. But  economic  development  goes  beyond  his  assessment.  Eco- 
nomic development  is  something,  again,  that  we  know  we  have  re- 
solve to.  But  I  must  respond  to  those.  Yes,  we  do  have  and  are 
working  cooperatively  and  do  have  cooperative  agreements  with  fel- 
low States,  in  particular  with  North  Dakota.  We  would  like  to  do 
likewise  with  South  Dakota.  We  have  an  accord  with  the  State  of 
North  Dakota,  signed  by  myself  and  the  Honorable  Gk)vernor 
Schafer  of  the  State  of  North  Dakota.  As  a  result  of  that  accord, 
many,  many  meetings  have  followed.  Many,  many  other  attempts 
to  work  jointly  and  together  are  being  talked  about.  For  example, 
we  are  working  jointly  with  our  highway  department.  Most  re- 
cently, there's  discussions  now  to  turn  over  the  highway  mainte- 
nance to  the  Standing  Rock  Sioux  Tribe.  I  can  go  on  and  on  and 
on. 

Likewise,  within  our  judicial  system,  there's  a  Northern  Plains 
Court  body  that  meets  periodically.  This  body  is  made  up  of  tribal, 
State  and  Federal  court  judges  to  talk  about  the  jurisdictional  mat- 
ters and  look  to  resolve.  And  some  of  the  resolve  has  already  been 
reached. 

So  as  we  take  a  look  at  all  of  these  issues  that  are  in  front  of 
us,  again,  it's  important  for  me  to  state  that  I  appreciate  this  op- 
portunity to  be  in  front  of  you.  Senator  Inouye,  who  represents  the 
United  States.  I  want  to  say  that  the  tribes  that  were  mentioned 
here  should  also  be  given  an  opportunity  to  respond  here  in  person. 
Because  that's  the  Indian  way,  to  give  each  other  that  respect.  And 
I  hope  in  the  future  that  that  can  happen. 

I  concur  with  the  good  Senator  from  Washington,  Senator  Gor- 
ton, when  he  looks  for  neutral  decisions,  our  interpretation  of  that, 
yes,  let's  find  an  international  court  system  to  hear  issues  between 
indigenous  nations  of  North  America  and  the  United  States  of 
America.  I  agree  with  Senator  Pressler  when  he  references  Indian 
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country,  particularly  the  Lakotas,  because  we  live  there  yet.  That's 
where  our  origins  developed  from. 

I  agree  with  all  of  the  comments  that  were  made,  because  we  in- 
terpret them  in  a  way  that  we  do,  and  we  can  interpret  them  in 
another  way.  I  invite  Mr.  Long  from  the  State  of  South  Dakota  to 
set  up  a  meeting  with  our  judiciary  committee  chairperson.  I  invite 
anybody  who  has  comments,  recommendations,  qualms  with  the 
Standing  Rock  Sioux  Tribe  to  come  to  any  of  our  committee  meet- 
ings, any  of  our  council  meetings,  to  my  office.  We've  never  closed 
a  door  on  anybody. 

The  matters  are  at  home,  the  resolve  to  them  are  also  at  home. 
I  invite  them  to  come,  respectfully,  to  our  committees  and  our 
council. 

Finally,  the  comment  that  was  made  by  the  previous  panel  mem- 
bers that  it's  imperative  that  we  finish  a  job  that  was  started,  what 
job  was  started?  Hopefully  it's  not  the  annihilation  and  eradication 
of  indigenous  peoples  of  North  America,  Because  we're  having  a 
heck  of  a  time,  as  you  well  know,  and  appreciate  your  efforts  in 
that.  Senator,  with  the  NAPRA  laws,  trying  to  get  the  bones  of  our 
ancestors  off  shelves.  We  hope  that's  not  the  job  that  was  ref- 
erenced. I  appreciate  the  comments  that  were  made,  when  it  was 
said  that  we  must  be  allowed  to  have  consent  to  things. 

We  humble  ourselves  to  other  peoples,  to  other  cultures,  to  other 
men,  other  governments,  in  hopes  that  this  is  not  mistaken  for  in- 
competence or  fear.  It's  done  out  of  respect. 

We  are  here  for  two  reasons  yet  as  American  Indians.  First  of  all, 
the  compassion  and  love  of  the  Creator  and  our  belief  in  that,  that 
he  loves  all  men,  regardless  of  what  history  shows.  The  second  rea- 
son we  are  here  is  because  of  treaties.  In  my  opening  comments, 
when  I  said  [remarks  given  in  native  tongue],  that  means  ordinary, 
common  men  with  a  simple  view  of  life.  And  that's  what  we  are  un- 
derstanding these  treaties  with. 

So  in  the  upcoming  meeting  this  weekend,  as  we  meet  with  the 
State  Department  of  the  United  States  in  Fort  Laramie,  Wyoming 
on  Saturday,  we  intend  to  build  upon  that  govemment-to-govern- 
ment  relationship.  We  intend  to  offer  our  interpretations  of  those 
treaties. 

Last,  it  was  offered  to  me  one  time,  when  we  were  having  de- 
bates between  the  State  government  and  our  tribal  government, 
the  State  government  official  asked  me  to  lay  an  olive  branch  out 
there  to  the  State  legislators.  My  only  response  to  him  was  that  sir, 
that's  all  we  have  left.  You  have  all  the  oHve  trees,  you  have  all 
the  olive  groves,  and  all  we  have  left  is  that  olive  branch.  And  I 
can't  lay  that  out  there. 

[Remarks  given  in  native  tongue.] 

Thank  you  very  much.  Senator  Inouye. 

[Prepared  statement  of  Mr.  Taken  Alive  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much.  Chief  Taken  Alive.  May 
I  now  call  upon  the  Attorney  General  of  the  Navajo  Nation,  Herb 
Yazzie. 
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STATEMENT  OF  HERB  YAZZIE,  ATTORNEY  GENERAL  OF  THE 

NAVAJO  NATION 

Mr,  Yazzie.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. 

On  behalf  of  President  Albert  Hale  and  the  Navajo  Nation,  I 
would  like  to  thank  you  for  riving  the  Navajo  Nation  this  oppor- 
tunity to  present  testimony  today. 

My  name  is  Herb  Yazzie,  and  I'm  the  Attorney  General  of  the 
Navajo  Nation.  Today  I  speak  on  behalf  of  250,000  members  of  the 
Navajo  Nation  and  on  behalf  of  the  several  thousand  non-member 
citizens  of  the  Navajo  Nation. 

This  amendment  would  subject  Indian  nations  and  Indian  gov- 
ernment officials  to  State  and  Federal  jurisdiction  for  claims  relat- 
ing to  actions  or  proposed  actions  of  such  governments,  or  govern- 
ment officials  impacting  or  threatening  to  impact  the  ownership  or 
use  of  private  property.  The  Navajo  Nation,  quite  frankly,  is  ap- 
palled by  the  language  of  section  329.  The  language  would  grossly, 
grossly  impinge  upon  the  sovereign  status  of  the  Navajo  Nation, 
and  would  violate  the  inherent  rights  of  self-government  of  the 
Navajo  people,  rights  which  are  granted  to  the  Navajo  people  in  the 
9th  and  10th  Amendments  to  the  U.S.  Constitution,  and  in  the 
treaties  that  we  have  between  us  and  the  United  States.  Quite  sim- 
ply, section  329  would  make  a  mockery  of  the  Navajo  Nation's  so- 
phisticated, professional  court  system,  by  subjecting  the  Navajo 
Nation  to  suits  in  traditionally  hostile  State  forums,  by  Navajo  Na- 
tion members  and  non-members. 

Proven  remedies  currently  exist  in  Navajo  law  and  Navajo  legal 
institutions  to  protect  all  persons,  whether  Navajo  or  not,  from  tne 
risk  of  harm  intended  to  be  addressed  by  section  329.  The  written 
testimony  that  we  have  submitted  jp^oes  into  detail  citing  those  laws 
and  institutions.  The  legitimacy  oi  the  Navajo  Nation  government 
is  beyond  question.  Nevertheless,  the  obvious  underlying  premise  of 
section  329  is  that  all  Indian  nations  are  incapable  of  providing 
justice  to  non-members  within  the  framework  of  their  governments. 
This  view  is  misinformed  and  is  without  factual  foundation. 

Speaking  just  for  the  Navajo  Nation  at  the  moment,  you  have 
heard  from  witnesses  today  citing  Navajo  Nation  examples,  such  as 
our  government  allowing  non-member  participation  in  our  system, 
such  as  participation  on  the  Tax  Commission,  implementing  the 
most  basic  function  of  any  government.  And  also  other  examples, 
such  as  participation  on  the  Navajo  Labor  Commission,  which  reg- 
ulates labor  problems  within  the  Nation. 

I  would  also  say  that  our  system  allows — there  has  been  so  much 
talk  about  laws  and  lawyers  today — the  Navajo  Nation  has  a  sys- 
tem to  allow  people  who  wish  to  practice  before  the  justice  system 
of  the  Navajo  Nation,  if  they  would  take  the  exam.  I  would  say  to 
those  lawyers,  as  was  mentioned  earlier  by  another  witness,  that 
it  behooves  them  to  take  that  exam,  because  then  it  teaches  them 
what  laws  provide  the  foundation  for  the  government.  Just  as  I 
would,  if  I  were  to  venture  to  practice  in  Federal  court  or  any  State 
court,  I  would  have  to  comply  with  those  rules.  There's  a  lot  to  be 
said  to  the  point  that  was  made  that  when  one  practices  before  an- 
other government,  one  ought  to  know  those  laws,  the  foundation 
and  the  policies  of  those  governments.  And  then  as  a  bar  member 
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of  that  government,  they  have  an  obHgation  to  not  only  educate  but 
also  to  participate  in  the  development  and  the  improvement  of  the 
system,  rather  than  attack  the  system. 

The  Navajo  Nation  has  a  civil  and  criminal  court  system  which 
operates  effectively  at  the  tribal  and  appellate  levels  as  a  separate 
branch  of  the  Navajo  Nation  government.  The  courts  of  the  Navajo 
Nation  have  been  in  continuous  operation  since  the  early  years  of 
the  20th  century.  And  a  system  of  just  dispute  resolution  has  ex- 
isted under  the  Navajo  common  law  far  longer. 

The  concept  of  justice  runs  deep  within  the  culture  of  the  Navajo 
people.  In  the  Navajo  way,  individual  rights  and  responsibilities,  as 
well  as  the  rights  and  responsibilities  of  the  larger  community,  are 
considered  in  every  dispute  resolution.  It  is  deeply  offensive  to  the 
Navajo  people  to  suggest  that  its  government  engages  in  conduct 
that  deliberately  and  consistently  violates  the  rights  of  persons 
within  its  jurisdiction. 

Nearly  30  years  ago,  the  Navajo  Nation  Council  enacted  the  Nav- 
ajo Nation  Bill  of  Rights  in  order  to  ensure  that  individual  liberties 
of  all  persons  are  secured  within  the  nation.  The  nation  guaranteed 
fundamental  liberties  against  violation  by  the  Navajo  Nation  gov- 
ernment even  before  the  United  States  Congress  enacted  the  In- 
dian Civil  Rights  Act  of  1868  the  following  year.  The  Navajo  Nation 
Bill  of  Rights  is  more  expansive  and  protective  of  individual  rights 
than  either  the  Indian  Civil  Rights  Act  or  the  Bill  of  Rights  within 
the  U.S.  Constitution.  Most  importantly,  in  the  context  of  section 
329,  the  Navajo  Nation  Bill  of  Rights  protects  private  property.  The 
Navajo  Nation  Bill  of  Rights  expressly  mandates  that  private  prop- 
erty shall  not  be  taken,  nor  its  lawful  private  use  be  impaired  for 
public  or  governmental  purposes  or  use  without  just  compensation. 

These  words  were  interpreted  more  than  20  years  ago  by  our  su- 
preme court.  These  enumerated  rights,  as  well  as  other 
unenumerated  rights  retained  by  the  people,  apply  to  all  persons, 
irrespective  of  race,  nation  affiliation,  gender  or  religion.  As  an  ex- 
ample, non-member  citizens  of  the  Navajo  Nation  sit  on  civil  juries 
in  Navajo  Nation  courts,  along  with  Navajo  Nation  members.  Thus, 
in  the  Navajo  Nation,  all  persons  have  every  one  of  the  rights  enu- 
merated in  the  United  States  Constitution  and  more.  In  the  Navajo 
Nation,  there  is  no  need  for  section  329.  On  the  contrary,  section 
329  would  only  destroy  an  effective  Navajo  Nation  judicial  systems 
already  attuned  to  the  individual  rights  of  all  persons,  Navajo  and 
non-Navajo  alike. 

Indian  nation  courts  have  been  thoroughly  studied  £ind  have 
been  found  to  provide  effective  protection  of  individual  civil  rights. 
It  is  significant  that  the  Honorable  Sandra  Day  O'Connor  of  the 
U.S.  Supreme  Court  most  recently  in  1966,  in  a  speech  before  the 
annual  sovereignty  symposium  sponsored  by  the  Oklahoma  su- 
preme court  and  the  Indian  courts  of  Oklahoma,  praised  the  third 
judicial  sovereig[n  for  effectively  guaranteeing  the  rights  of  all.  Jus- 
tice O'Connor  singled  out  Navajo  peace  malang  as  an  effective  al- 
ternative to  litigation. 

Lerislation  like  329  is  completely  unnecessary  for  another  rea- 
son. There  are  already  adequate  remedies  in  Federal  court  for  al- 
leged interference  with  private  property  rights  by  Indian  nation 
governments.  Under  controlling  U.S.  Supreme  Court  precedent,  ac- 
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tions  of  an  Indian  government  which  are  alleged  to  be  in  excess  of 
its  authority  as  defined  by  applicable  Federal  statutory  and  com- 
mon law  are  redressable  in  Federal  courts. 

Thus,  where  an  Indian  nation  government  acts  in  excess  of  its 
authority,  particularly  where  alleged  interference  with  private 
property  rights  or  other  individual  rights  of  a  non-member  are  con- 
cerned, there  already  is  a  remedy  in  Federal  court. 

The  nation  urges  this  committee  to  consider  other  ramifications 
of  329.  The  language  of  the  section  would  expose  virtually  all  In- 
dian nation  property  interests  to  suit  in  foreign  jurisdictions,  in- 
cluding disputes  between  Indian  nation  members  and  their  own  In- 
dian nation  governments  over  private  property  rights.  The  section 
does  not  limit  itself  to  non-members  of  Indian  nations,  but  reaches 
out  to  encompass  any  person  with  a  private  property  interest  which 
might  be  impacted  by  the  actions  of  an  Indian  nation  government. 

This  will  have  a  chilling  effect  on  the  ability  of  all  Indian  nation 
governments  to  provide  effective  government  within  Indian  nation 
territories,  particularly  the  ability  of  Indian  nation  governments  to 
effectively  regulate  for  the  health  and  safety  of  both  Indian  nation 
member  and  non-member  citizens  alike. 

Fundamentally,  that  Congress  might  even  consider  imposing 
such  legislation  upon  Indian  nations  reflects  a  lack  of  appreciation 
of  the  conceptual  basis  of  Indian  peoples'  right  to  self-government. 
Governments  only  have  such  powers  as  the  people  delegate  to 
them.  The  10th  amendment  teaches  us  that  the  power  is  not  dele- 
gated to  the  United  States  by  the  Constitution,  nor  prohibited  by 
it  to  the  States  or  reserved  to  the  States  respectively  or  to  the  peo- 
ple. 

Indian  people  generally  have  never  delegated  any  of  their  inher- 
ent political  rights  to  the  States.  Rather,  Indian  people  have  ex- 
pressed their  constitutionally  protected  retained  rights  through  del- 
egations to  their  respective  Indian  nation  governments. 

Much  of  the  conflict  between  Indian  nations  and  non-Indian 
property  owners  is  a  direct  result  of  the  checkerboard  land  owner- 
ship patterns  which  exist  within  many  Indian  nations.  These  land 
ownership  patterns  are  a  direct  result  of  actions  by  the  United 
States  during  the  allotment  era,  where  the  United  States  carved  up 
and  distributed  Indian  nation  lands  to  Indian  families  and  sold 
surplus  lands  to  non-Indian  settlers  and  speculators. 

The  United  States  imposed  this  policy  in  a  deliberate  attempt  to 
destroy  traditional  Indian  governments  and  institutions,  and  to 
force  Indian  people  to  abandon  their  culture  and  to  assimilate  into 
mainstream  America.  After  two  generations,  the  United  States 
Congress  found  this  policy  to  be  a  complete  failure  and  abandoned 
it  in  1934  in  favor  of  reorganizing  and  promoting  Indian  self-gov- 
ernment. 

However,  the  damage  had  already  been  done.  Non-Indian  people 
came  to  own  land  within  the  boundaries  of  many  Indian  nations. 
And  cultural  and  legal  conflicts  have  arisen  as  Indian  nation  gov- 
ernments increasingly  seek  to  fulfill  their  responsibilities  as  gov- 
ernments. Nevertheless,  it  would  be  both  unfair  and  unwise  to  pe- 
nalize Indian  nations  and  Indian  people  further  for  the  con- 
sequences of  this  failed  Federal  policy. 
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To  the  witnesses,  and  for  the  committee's  information,  to  the  wit- 
nesses that  cited  incidents  involving  the  Navajo  Nation  government 
and  the  treatment  of  individuals,  I  would  respond  by  saying  that 
in  addition  to  the  comments  I  made  earlier  about  learning  what  the 
law  is  and  participating  in  that  government  system  that  you  are 
practicing  in,  I  would  also  say  that  they  must  realize  that  Navajo 
Nation,  uke  other  Indian  governments,  have  a  different  system, 
have  a  different  culture  as  to  land.  Their  regard  for  land  is  dif- 
ferent, basically  different.  In  our  nation,  land  is  held  in  common 
ownership.  And  the  laws  and  statutes  that  you  will  see  and  are 
cited  regulate  the  use  of  the  land,  not  title  to  the  land.  Only  the 
Creator  can  say  who  has  title. 

So  the  people  who  cited  those  cases,  if  they  would  learn  and  edu- 
cate themselves  about  Navajo  law,  I  believe  fruitful  discussion  can 
be  held. 

Now,  it  is  the  Navajo  Nation  position  that  section  329  really  re- 
veals the  intent  of  the  drafters,  which  is  to  destroy  the  judicial  and 
political  integrity  of  all  Indian  nations,  in  complete  disregard  of  the 
covenant  of  trust  and  good  faith,  which  binds  the  United  States 
and  those  Indian  nations.  The  Navajo  Nation  can  say  with  cer- 
tainty that  it  is  not  the  only  Indian  nation  to  afford  all  persons 
within  its  jurisdiction  such  basic  protections  as  I  have  described. 

American  Indian  people  taught  the  European  immigrants  to 
North  America  about  democracy  over  200  years  ago.  And  those 
teachings  found  their  way  into  the  U.S.  Constitution  and  the  con- 
stitution of  the  States.  To  suggest  now  that  Indian  nations  know 
or  practice  less  justice,  less  protection  of  individual  liberty  or  less 
democracy  than  do  the  States  is  based  upon  ignorance.  It's  prob- 
ably rooted  in  racism,  and  is  therefore  immoral  and  contrary  to  the 
American  ideals  of  government. 

Accordingly,  the  Navajo  Nation  urges  this  committee  to  reject  the 
concept  of  section  329.  As  we  all  engage  in  this  great  endeavor  of 
building  a  more  perfect  Union,  the  Federalism,  which  includes  In- 
dian nations,  must  be  protected  from  such  concepts  as  that  ex- 
pressed in  329. 

Mr.  Chairman,  I  thank  you  for  this  opportunity  to  present  these 
comments. 

[Prepared  statement  of  Mr.  Yazzie  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much,  General  Ysizzie. 

And  may  I  now  call  upon  Vice  Chairman  Hatch. 

STATEMENT  OF  DONALD  C.  HATCH,  Jr.,  VICE  CHAIRMAN, 
TULALIP  TRIBES  OF  WASHINGTON 

Mr.  Hatch.  Good  afternoon,  Mr.  Chairman  and  members  of  the 
committee. 

My  Indian  name  is  Spat-ub-kud.  My  English  name  is  Donald 
Hatch,  Vice  Chairman  of  the  Tulalip  Tribes  of  Washington.  I'd  like 
to  thank  my  Indian  people  that  are  here,  who  are  behind  me  and 
on  the  panel,  and  what's  happening  here  today.  There's  a  lot  of 
hurt  in  my  heart  to  come  here  today.  There's  a  lot  of  hurt  for  my 
people,  my  elders,  my  young  children  and  my  children's  children 
and  their  children,  and  what  might  happen  ailer  this  is  over.  We 
don't  look  at  a  lot  of  things  in  the  long  nm  at  what  could  happen. 
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But  I'd  like  to  thank  the  committee  for  this  opportunity  to  send  tes- 
timony in  an  oversight  hearing  on  this  tribal  sovereignty  immunity. 

I  have  a  prepared  statement  which  I'd  like  to  submit  for  the 
record  and  summarize.  First,  Mr.  Chairman,  I'd  like  to  raise  here 
the  strong  opposition  of  the  Tulalip  Tribes  to  language  such  as  pro- 
posed in  section  329  of  H.R.  3662,  as  reported  by  the  Senate  Sub- 
committee on  Interior  Appropriations.  Such  language  would  un- 
justly penalize  Indian  tribes  who  are  asserting  their  legal  rights  in 
disputes  with  non-Indian  reservation  residents  and  neighbors. 

And  I'd  like  to  paint  another  picture,  a  little  different  picture 
than  the  word  that  was  stated  in  an  earlier  panel  of  gangs,  Indians 
are  like  gangs  in  my  tribe,  my  Tulalip  Tribe  and  all  the  other 
tribes  ana  nations.  Under  our  treaties  and  other  legal  precedents 
the  Tulalip  Tribes  have  a  govemment-to-govemment  relationship 
with  the  United  States.  These  treaties  and  precedents  also  created 
legal  protected  governmental  resource  rights  into  the  tribes.  We  do 
not  onlv  have  Constitutionally  protected  rights,  but  we  also  have 
adopted  a  process  inclusive  of  non-Indians  to  manage  our  lands 
with  good  government. 

The  Tulalip  Tribe  has  established  a  track  record  with  the  Fed- 
eral, State  and  local  government,  as  well  as  a  positive  record  with 
our  community,  tribal  and  non-Indian.  In  my  written  testimony  I 
detail  several  examples  of  how  the  Tulalip  Tribes  have  entered  into 
a  friendly  relationship  with  cooperative,  accepting  local  govern- 
ments and  entities. 

On  the  Federal  and  State  level,  I  would  like  to  cite  two  specific 
examples.  First,  on  Interstate  5,  we  were  successful  in  adding  an 
interchange  at  88th  Street,  where  the  Tribe  assumed  the  lead  role 
in  the  NEPA  process.  Second,  under  the  Clean  Air  authorities,  the 
Tribe  has  worked  with  the  State  of  Washington  and  EPA  to  estab- 
lish a  tribal  regulatory  management. 

Mr.  Chairman,  one  of  the  things  that  was  stated  earlier  was  that 
the  Tribe  made  x  amount  of  dollars  in  our  casino.  I  wish  they  could 
find  that  for  me  so  I  could  carry  it  home  in  a  suitcase  to  bring  it 
back  to  my  people.  We  have  1,300  employees  of  our  tribe  and  51 
percent  of  them  are  non-tribal  members.  So  we're  feeding  a  lot  of 
non-tribal,  non-Indians,  51  percent. 

Also,  Mr.  Chairman,  the  tribe  has  established  a  good  working  re- 
lationship with  Snohomish  County.  For  example,  the  tribe  and  Sno- 
homish County  entered  into  a  comprehensive  plan  relating  to  res- 
ervation development.  Under  the  plan,  there  was  a  clear  division 
of  permitting  responsibilities,  with  the  county  regulating  non-In- 
dian property  and  the  tribe  regulating  Indian  property  on  the  res- 
ervation. Tulalip  has  in  this  process  a  planning  commission  com- 
posed of  Indian  and  non-Indian  residents. 

Also,  to  further  enhance  the  law  enforced  coverage  within  the 
boundaries  of  the  reservation,  the  tribes,  Snohomish  County  Sher- 
iffs office,  has  entered  into  agreement  with  the  result  of  the  estab- 
lishment of  a  sheriffs  substation  on  the  reservation.  The  Sheriffs 
department  is  on  our  reservation,  cooperative  with  our  tribe. 

Finally,  Mr.  Chairman,  I  want  to  show  that  the  tribe  has  been 
able  to  work  well  with  the  local  government  within  our  boundaries. 
The  Tulalip  Boys  and  Girls  Club  is  a  prime  example  of  the  Tulalip 
Tribe's  Marysville  School  District,  the  Boys  Club  of  America,  the 
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Department  of  Housing  and  Urban  Development,  the  Indian  and 
non-Indian  individuals  coming  together  to  fulfill  a  dream  which  has 
been  a  positive  influence  on  everyone  in  our  communis.  That  is 
going  to  be  the  first  Boys  and  Girls  Club  in  the  State  of  Washing- 
ton on  Indian  land,  on  a  reservation,  only  the  eighth  in  the  United 
States,  eighth,  first  in  the  State  of  Washington.  And  it's  a  coopera- 
tive between  the  Boys  and  Girls  Club,  all  Snohomish  County,  and 
the  Tulalip  Tribes. 

Mr.  Chairman,  I  think  the  remarks  and  my  written  statement 
made  it  very  clear  that  there  are  leaders  of  good  will,  mutual  re- 
spect on  both  sides  of  these  Indian  and  non-Indian  disputes.  They 
can  be  resolved  without  the  need  for  ill  consideration.  Unjust  con- 
stitutional actions,  such  as  section  329,  in  many  respects,  the  lead- 
ers and  citizens  of  Snohomish  County  and  cities  of  Marysville  and 
Everett  have  accepted  the  governmental  status  of  the  Tulalip 
Tribes  and  have  shown  a  great  respect  for  our  rights  and  our  insti- 
tution. And  as  a  consequence,  we  have  done  the  same  and  have 
been  able  to  resolve  many  of  our  differences  cooperatively. 

This  concludes  my  statement,  and  I  would  be  happy  to  respond 
to  any  questions  the  committee  may  have. 

And  one  thing,  Mr.  Chairman,  I  think  it's  just  things  that  I  feel 
and  it  really  hurts  me  to  come  here  for  my  people,  it  hurts  me  in 
the  heart.  Sometimes  we  look  at,  what  can  I  do.  Ajid  I  come  back 
here  many  times  to  fight  a  war  that  I  think  I  could  be  home  taking 
care  of  my  people.  But  we  as  Indian  people  are  back  here,  on  that 
plane  flying  back  here  and  trying  to  fight  these  wars  day  in  and 
day  out.  And  we  talk  about  where  the  money's  spent.  That's  where 
the  money  is  spent.  We  need  a  cooperative  agreement  govemment- 
to-govemment  to  make  things  happen  successfully  for  all  our  peo- 
ple, Indian  and  non-Indian. 

Thank  you. 

[Prepared  statement  of  Mr.  Hatch  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much.  Vice  Chairman  Hatch. 

And  now  may  I  call  upon  the  distinguished  President  of  the  Na- 
tional Congress  of  American  Indians,  Ron  Allen. 

STATEMENT  OF  W.  RON  ALLEN,  FRESmENT,  NATIONAL 
CONGRESS  OF  AMERICAN  INDIANS 

Mr.  Allen.  Thank  you,  Mr.  Chairman. 

It's  an  honor,  as  always,  to  be  able  to  be  here  before  you  to  tes- 
tify with  regard  to  the  matters  before  this  committee  and  the  Con- 
gress. I  really  do  want  to  extend  my  appreciation  to  you  as  a  cham- 
pion and  leader  addressing  Indian  issues  all  over  the  map,  every- 
thing from  our  Indian  Child  Welfare  issues  to  housing,  to  health, 
etc.,  and  now  the  gravest  and  one  of  the  heaviest  concerns  to  In- 
dian country;  tribal  sovereignty.  It  is  a  pillar  and  foundation  of  our 
existence  that  you  have  been  very  clear  about  in  terms  of  support- 
ing us.  And  we  do  appreciate  it. 

I  know  the  day  is  long  and  I  know  that  you  have  sat  through  a 
great  deal  of  testimony  trying  to  capture  the  essence  of  this  issue 
from  all  perspectives.  I  know  that  we  at  NCAI  and  I  know  that  In- 
dian country  does  appreciate  that  you  want  to  make  sure  that  the 
focus  on  this  issue  is  clear,  and  it  is  well  balanced,  and  it  is  in 
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proper  perspective  not  only  with  the  current  conditions,  but  also 
historical  conditions. 

I  think  Chairman  Jesse  Taken  Alive  has  captured  a  great  deal 
of  the  spirit  that  has  gone  into  this  relationship  historically.  I  don't 
think  that  a  synopsis  could  be  better  captured  on  the  legal  and  po- 
litical history  of  the  Federal  tribal  relations  than  was  done  by  the 
attorneys  Sue  Williams  and  Doug  Endreson.  In  my  opinion,  it  was 
outstanding. 

I  was  very  encouraged  to  hear  the  administration  officials  say 
that  they  were  going  to  unequivocally  support  and  stand  behind 
the  tribes'  sovereignty. 

When  issues  are  brought  before  this  Congress  regarding  sov- 
ereign immunity  or  even  just  small  components  of  sovereign  immu- 
nity, and  try  to  look  at  it  from  the  perspective  that  all  we're  doing 
is  refining  the  notion  of  how  comprehensive  should  it  be,  we  can 
look  at  it  maybe  as  a  great  oak.  And  the  foundation  of  that  great 
oak  is  our  sovereignty. 

Well,  if  you  keep  chipping  away  at  the  foundation  of  that  great 
oak,  no  matter  how  big  it  is,  no  matter  how  far  it  reaches  out,  no 
matter  how  old  it  is,  it  will  fall.  And  that's  the  essence  of  our  sov- 
ereignty. And  we  are  very  concerned  about  that. 

We  come  here  with  heavy  hearts,  as  you  can  hear  in  the  testi- 
mony of  the  people  on  this  panel,  the  testimony  of  lawyers  who  un- 
derstand our  issues,  like  Sue  Williams  and  Doug  Endreson.  And 
the  issues  are  conveyed  to  you  by  the  many  leaders  and  the  many 
leaders  who  aren't  even  here.  We're  going  to  be  conveying  to  you 
that  our  heart  is  heavy  because  the  Congress  has  taken  up  a  mat- 
ter that  we  think  is  of  great  concern  to  us.  Should  we  even  be  tak- 
ing this  issue  up? 

But  we're  here  with  also  our  warrior  hearts.  We're  here  because 
we're  going  to  fight.  We're  here  because  we're  standing  side  by  side, 
557  nations  across  this  Nation.  This  Nation  is  great  because  of  us, 
because  of  the  conciliatory  disposition  of  our  people,  from  the  Iro- 
quois Confederacy  to  the  California  tribes.  And  I  think  that  what 
you've  been  witnessing  today  is  the  fact  that,  for  500  years,  we 
have  moved  over,  we  have  adjusted.  Every  time  you  turn  around 
in  the  course  of  our  history,  we've  made  adjustments.  The  fact  that 
we  have  checkerboard  reservations  is  not  the  fault  of  the  Indian 
people.  It  is  the  fault  of  the  Federal  policies,  the  gyrations  of  the 
Federal  policies  in  their  attempt  to  take  over  Indian  land,  Indian 
resources,  to  dominate  the  Indian  people,  from  the  very  beginning. 

So  we  experience  that  today,  again,  in  a  new  form.  And  the  issue 
here  is,  as  you  have  seen  in  witnesses  here  today,  is  that  we  are 
showing  that  our  political  systems  do  work.  It  does  coexist  very 
well  with  this  system.  And  we've  got  a  long  way  to  go.  We  admit 
that.  We  don't  have  any  problems  admitting  that  we  have  a  long 
way  to  go  to  refine  our  governmental  system. 

But  the  fact  is,  the  Federal  Government  has  an  obligation  to  as- 
sist us  in  refining  our  judicial  systems  to  meet  the  kind  of  stand- 
ards that  is  expected  in  this  Nation,  within  our  political  and  judi- 
cial systems.  Due  process  and  remedies  are  available.  The  mere 
fact  that  you  can  find  anecdotal  examples,  you  can  find  those  any- 
where. We  discovered  that  in  Indian  Child  Welfare.  But  does  that 
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mean  we  throw  the  law  out?  No.  Does  that  mean  we  try  to  refine 
and  diminish  tribal  sovereignty?  The  answer  is  no. 

There  are  better  answers,  and  there  are  great  examples  out  there 
where  you're  seeing  it  working  and  being  refined,  if  we're  provided 
the  opportimity.  You  see,  these  tribes  here  who  have  shown  this 
committee  countless  examples,  and  we  haven't  even  begun  to  add 
on  to  the  list. 

We  see  tribal  State  accords  in  Washington  and  New  Mexico,  and 
North  Dakota,  where  tribes  and  States  are  working  things  out  and 
getting  onto  a  better  track.  You  see  tribal  State  Memoranda  of  Un- 
derstanding [MOUs]  with  the  tribes  and  the  local  counties. 

So  those  kinds  of  arrangements  and  processes  are  being  devel- 
oped. They  are  there. 

You  see  the  Congress  recognizing  the  need  for  improved  court 
systems,  like  the  /mierican  Indian  Tribal  Justice  Act  in  1994.  Is 
Congress  funding  it?  Is  Congress  providing  the  kind  of  quality  that 
we  need  as  court  systems  to  elevate  their  capacity  and  capabilities 
to  provide  due  process  and  improve  those  systems?  No,  it  is  not. 
The  Federal  Government  has  an  obligation  there,  and  it  should  as- 
sist us  in  .that  effort. 

So  what  we're  saying  here,  and  what  I  think  is  being  conveyed, 
is  that  the  tribes,  reflective  of  the  theme  of  the  NCAI  convention 
in  Tulsa,  Oklahoma,  is  that  we're  standing  our  ground.  We're  not 
going  to  back  off.  And  there  is  a  better  way. 

You  have  said  many  times  over  that  you  can't  legislative  atti- 
tude. But  we  quite  frankly  will  keep  working  with  all  of  our  coun- 
terparts out  there.  You  see  it  in  Lummi  Nation,  you  see  it  with  the 
Navajo  Nation,  Standing  Rock  and  every  other  tribe  out  there.  We 
are  constantly  working,  no  matter  what  the  size  of  the  tribe,  or  no 
matter  what  the  condition,  no  matter  what  the  issue.  We're  there. 
And  we're  doing  it  very,  very  well  if  we're  given  due  credit  for  that. 
The  Congress  must  understand  that.  Everybody  who  was  affected 
by  this  must  understand  that. 

We  currently  only  own,  still,  4  percent  of  the  land  in  this  Nation. 
Is  the  issue  that  they  really  want  more  than  4  percent,  or  should 
we  be  moving  toward  providing  the  tribes  the  opportunity  to  reac- 
quire the  fee  patent  lands  within  reservation  boundaries  to  help  re- 
solve some  of  those  problems? 

So  there  are  lots  of  solutions,  and  we  have  lots  of  solutions  here 
for  this  Congress.  But  the  abrogation  or  the  diminishment  of  tribal 
sovereignty  is  clearly  not  one  of  them. 

We  have  seen  many  treaties,  we  have  seen  many  speeches 
throughout  our  history.  And  they  all  have  said  that  we  are  distinct 
nations  and  we  can  and  will  and  must  live  in  peace  and  harmony. 
And  I  always  like  to  reflect  back  on  the  treaty  wampum  belt  that 
was  a  part  of  the  Iroquois  Confederacy,  when  I  read  a  little  clip 
about  what  it  meant,  and  it  has  these  two  rows  of  purple  beads. 
And  what  do  they  represent? 

The  chiefs  back  then  said  very  clearly  that  they  represent  two 
nations,  two  different  kinds  of  cultures,  different  sets  of  values, 
that  have  to  co-exist.  They  represent  our  two  vessels  that  will  tra- 
verse these  rivers  side  by  side.  And  it  means  we  will  live  together, 
but  we  will  not  try  to  steer  each  others'  boat,  each  others'  vessel. 
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That  is  reflective  of  our  governments,  and  that's  what  we're  trying 
to  do  here. 

So  we  are  here  to  help,  we're  here  to  make  sure  that  the  picture 
is  clear,  it's  crisp  and  you  understand  the  truth.  The  notion  that 
our  sovereignty,  our  governments  are  an  anachronism  is  the  re- 
verse really  of  what  the  situation  is.  The  anachronism  is  to  go  back 
to  any  notions  of  termination  and  assimilation.  The  true  solution 
here  is  to  strengthen  the  tribal  governments,  so  we  can  co-exist  in 
a  very  meaningfiil  way,  to  the  benefit  of  everybody,  including  our 
people. 

With  that,  I  thank  you  very  much,  Senator.  And  I  look  forward 
to  being  able  to  work  with  you,  the  committee  and  the  Congress  in 
resolving  this  very  serious  issue. 

[Prepared  statement  of  Mr.  Allen  appears  in  appendix.] 

Senator  INOUYE.  Thank  you  very  much,  President  Allen. 

I  had  every  intention  of  stajdng  here  as  long  as  I  could  to  carry 
on  this  discussion  with  you,  to  ask  you  questions.  But  I  find  that 
I  will  have  to  submit  those  questions,  and  further,  to  share  with 
the  Navajo  Nation,  the  Lummi,  and  the  Standing  Rock  Tribes,  the 
transcripts  of  the  testimony,  because  certain  statements  were  made 
affecting  your  area.  And  I  would  hope  that  you  will  find  it  possible 
to  respond  to  them. 

The  reason  I  have  to  leave  is  something  that  may  be  of  concern 
to  you.  We  will  soon  begin  the  debate  on  the  continuing  resolution 
for  fiscal  year  1997  appropriations.  It  involves,  among  other  things, 
the  appropriations  for  the  Interior  Department.  And  we  have  been 
advised  that  there  may  be  attempts  made  to  amend  that  portion, 
and  such  amendments  may  place  in  jeopardy,  grave  jeopardy,  your 
gaming  enterprises,  among  other  things.  There  may  be  an  attempt 
to  revive  section  329,  one  of  the  subjects  that  we  have  been  discuss- 
ing here,  and  include  it  in  this  resolution. 

And  so  I  must  be  there  to  make  certain  that  these  things  do  not 
happen.  It  is  a  big  responsibility,  but  I  am  prepared  to  accept  that. 

As  some  of  you  are  aware,  as  a  U.S.  Senator,  and  as  a  senior 
member  of  this  committee,  I  have  taken  an  oath  to  defend  and  up- 
hold the  Constitution  of  the  United  States.  I  have  also  taken  a 
pledge  to  uphold  and  support  the  laws  of  this  land,  the  treaties  of 
this  land  and  the  decisions  of  our  courts.  And  to  me,  it  is  very  clear 
that  these  laws,  provisions  in  the  Constitution,  and  the  decisions 
of  our  courts,  clearly  declare  that  Indian  nations  are  sovereign,  and 
that  sovereignty  is  inherent. 

It  is  further  clear  to  me  from  these  decisions  and  these  provi- 
sions in  Federal  law  that  sovereign  immunity  can  be  waived,  but 
it  should  be  waived  with  the  consent  of  the  tribe  involved. 

I  realize  that  these  are  difficult  times,  and  for  that  matter, 
studying  the  history  of  Indian  nations,  it  does  not  seem  that  there 
has  ever  been  an  easy  time  for  you  in  the  last  500  years.  But  not- 
withstanding the  good  reports  that  you  have  given  of  cooperation 
with  your  neighbors  and  working  together,  there  is  a  perception,  as 
other  witnesses  have  testified,  a  perception  that  the  legal  process 
in  Indian  land,  the  judicial  process  is  not  fair,  that  it  is  somehow 
biased,  that  those  providing  such  process  are  not  quite  competent. 
Whereas  the  realities  do  snow  that  to  the  greatest  extent,  as  the 
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Civil  Rights  Commission  indicated,  the  courts  are  not  biased,  and 
the  courts  are  competent. 

I  have  over  the  years,  ever  since  becoming  chairman  of  this  com- 
mittee, tried  my  best  to  assure  fininacial  support  for  the  judicial 
svstems  of  Indian  country.  And  as  President  Allen  has  indicated, 
though  we  do  have  a  law  on  our  books  calling  for  such  improve- 
ment and  enhancement,  we  have  failed  miserably  in  providing  the 
necessaiy  funds. 

Second,  I  have  done  my  best  to  bring  about  better  cooperation  be- 
tween States,  the  Federal  Government,  county  governments  and 
Indian  nations.  We  have  spent  years  on  one  measure,  gaming,  to 
bring  about  this  cooperation.  I  have  personally  met  with  dozens 
upon  dozens  of  Governors,  spent  hours  and  days,  I  think  we  have 
had  over  81  meetings  already.  But  now  the  Seminole  decision  of  re- 
cent days  has  frustrated  our  efforts. 

But  1  will  not  giv^e  up  on  that.  I  think  we  should  continue  to  fos- 
ter cooperation.  We  should  continue  to  insist  upon  the  Government 
of  the  United  States  carrying  out  its  trust  responsibility  to  see  that 
the  courts  of  Indian  country  are  improved.  I  think  it  is  a  trust  re- 
sponsibility. 

And  so  with  that,  I  have  to  bid  you  good-bye,  because  I  am  cer- 
tain you  want  me  in  the  Senate  Chambers  instead  of  here.  The 
work  there  is  a  bit  more  important  at  this  point. 

But  finally,  I  would  hope  that  upon  receipt  of  the  transcript  of 
this  hearing,  those  of  you  who  have  been  mentioned  in  the  testi- 
mony would  respond  to  what  has  been  said.  Because  if  not,  our 
record  will  not  be  complete. 

So  with  that,  to  all  of  you,  I  thank  you  for  your  attendance,  as 
well  as  your  patience.  Goodbye. 

[Applause.] 

[Whereupon,  at  2:22  p.m.,  the  committee  was  recessed,  to  recon- 
vene at  the  call  of  the  Chair.] 
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Prepared  Statement  of  Hon.  Byron  L.  Dorgan,  U.S.  Senator  from  North 

Dakota 

Civil  Jurisdiction  in  Indian  Country  September  24,  1996  Mr.  Chairman,  I  would 
like  to  thank  you  for  scheduling  this  hearing  and  for  inviting  Jesse  Taken  Alive, 
Chairman  of  the  Standing  Rock  Sioux  Tribe  of  North  and  South  Dakota,  to  testify 
today.  Chairman  Taken  Alive  brings  an  interesting  perspective  to  the  issue  of  civil 
jurisdiction  and  tribal  sovereign  immunity,  as  the  Standing  Rock  Reservation  is  lo- 
cated in  two  states.  Because  of  this,  opening  up  tribal  actions  to  suit  in  state  court 
and  eliminating  tribal  sovereign  inununity  as  a  defense  to  the  court's  jurisdiction 
would  have  an  especially  large  impact  for  the  Standing  Rock  Sioux  Tribe. 

I  would  Kke  to  say  a  few  words  about  the  subject  of  today's  hearing.  I  have  been 
a  long-standing  supporter  of  tribal  sovereignty.  The  Supreme  Court  ruled  in  1987 
that  "tribal  authority  over  the  activities  of  non-Indians  on  reservation  lands  is  and 
important  part  of  tribal  sovereignty"  and,  as  such,  "civil  jurisdiction  over  such  ac- 
tivities presumptively  lies  in  the  tribal  courts  unless  affirmatively  limited  by  a  spe- 
cific treaty  provision  or  Federal  statute."  I  support  this  Supreme  Court  ruling,  and 
believe  that  Congress  should  exercise  extreme  caution  when  considering  whether  to 
infringe  on  Indian  tribal  sovereignty  or  the  jurisdiction  of  Indian  tribes  over  legal 
matters. 

For  this  reason,  I  joined  Vice  Chairman  Inouye,  Senator  Murray  and  others  in  op- 
posing the  so-called  Lummi"  provision  in  the  1996  Omnibus  Rescissions  and  Appro- 
priations Act.  This  provision,  contained  in  Section  115  of  the  Act,  penalizes  any  Self- 
Governance  tribe  01  Washington  State  involved  in  a  dispute  over  water  ri^ta  by 
cutting  its  Federal  funding  in  half.  This  language,  which  was  intended  to  address 
a  dispute  on  the  Lummi  Indian  Reservation,  set  a  dangerous  precedent  by  legislat- 
ing fiscally  punitive  measures  against  any  tribe  in  any  state  which  attempts  to  exer- 
cise its  legitimate  governmental  powers. 

In  a  broad  expansion  of  the  Lummi  provision,  the  fiscal  year  1997  Interior  appro- 
priations bill  approved  by  the  Senate  Appropriations  Subcommittee  on  Interior 
would  have  provided  that  tribal  actions  or  proposed  actions  which  might  impact  pri- 
vate property  would  be  subject  to  state  and  Federal  court  jurisdiction.  It  also  would 
have  waived  tribal  sovereign  immunity  as  a  defense  in  state  and  Federal  courts. 
Thankfully,  this  onerous  provision  was  deleted  from  the  bill  during  full  Committee 
consideration. 

I  realize  that  jurisdictional  issues  involving  non-Indians  who  live  or  do  business 
on  Indian  reservations  is  a  complex  matter  that  has  serious  repercussions  for  both 
sides.  However,  I  also  believe  that  it  is  fundamentally  unwise  to  undue  the  basic 
notion  of  tribal  sovereignty  over  civil  legal  matters  without  careful  consideration  of 
the  long-standing  legal  precedents  surrounding  this  issue.  I  look  forward  to  hearing 
from  all  of  the  witnesses  at  today's  hearing  and  to  working  with  my  colleagues  to 
ensure  that  legal  disputes  can  be  resolved  equitably  without  trampling  on  tribal  sov- 
ereignty. 

(73) 
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Prepared  Statement  of  Hon.  Conrad  Burns,  U.S.  Senator  from  Montana 

I  would  like  to  thank  the  Chairman  for  this  opportunity  to  offer  testimony  on  the 
issue  before  the  Committee  today.  This  is  a  matter  of  great  importance  to  states 
with  Indian  reservations.  The  issue  of  non-tribal  and  tribal  members  with  regard 
to  tribal  sovereignty  and  immunity  dealing  with  private  property  rights  is  one  that 
is  extremely  volatile  in  my  state  of  Montana  today.  In  reality  the  thought  is  one 
that  is  80  very  simple,  it  deals  with  the  basic  foundation  upon  which  our  country 
was  established  more  than  two  centuries  ago. 

I  join  with  Governor  Racicot  of  Montana,  in  urging  Congress  to  address  and  rec- 
oncile the  competing  visions  of  both  tribal  and  non-tribal  residents  of  reservations. 
Fortunately,  I  do  not  agree  with  the  Governor's  prognosis  that  Congress  will  not 
have  the  will  to  address  and  simply  delineate  the  differences  and  seek  a  common 
answer  to  the  concerns  of  all  involved. 

We  can  look  back  in  our  nation's  histoiy  and  see  that  conflicts  result  between 
states  and  tribes  due  to  the  undefined  concept  of  what  we  call  tribal  sovereignty. 
The  line  between  what  can  and  should  be  done,  is  at  many  times  as  gray  as  gray 
can  be,  and  leaves  no  understanding  for  the  states  to  react  to  the  needs  of  their 
citizens.  This  is  neither  the  fault  of  the  state  nor  the  tribes.  The  fault  lies  within 
the  halls  of  the  buildings  within  which  we  work.  At  best  Congress  has  done  a  com- 
plete job  confusing  and  complicating  the  situation. 

We  started  out  more  than  a  hundred  years  ago,  with  a  poUcy  which  did  nothing 
for  the  future  of  the  Native  Americans  in  this  great  land.  We  have  turned  now  to 
the  point  of  abandoning  the  private  property  rights  of  non-tribal  members,  whose 
families  settled  on  tribal  lands  under  the  full  protection  of  Federal  law.  I  come  here 
today  to  challenge  the  members  of  this  Committee  and  Congress  to  address  these 
concerns  so  that  the  fature  may  be  blessed  with  a  sense  of  peace  and  understanding 
among  all  Americans. 

Mr.  Chairman,  in  the  past  2  years  I  personally  have  seen  conflict  arise  that  could 
have  been  avoided  if  Congress  had  addressed  the  concerns  of  the  people.  The  private 
property  ri^ts  of  the  non-Indians  are  being  subjugated  to  appease  a  few  Members 
of  Congress.  Peace  and  understanding  on  tribal  lands  across  the  country  are  in  con- 
fusion due  to  the  indirect  manner  that  Congress  has  taken  to  address  the  concerns 
of  both  the  private  citizen  and  the  governments  that  represent  them  at  the  local 
level. 

Although  I  do  not  always  agree  with  what  the  senior  Senator  from  Washington 
is  seeking  in  the  legislative  process,  I  do  tip  my  hat  to  him  for  coming  to  the  table 
to  start  the  debate  on  behalf  of  all  the  people.  In  Montana  the  problems  that  we 
see  and  hear  from  the  people  are  not  just  from  the  non-tribal  residents  of  the  res- 
ervations, but  also  from  tribal  members  who  feel  that  their  rights  as  citizens  of  this 
great  country  are  being  taken  advantage  of  by  some,  not  all,  but  some  level  of  tribal 
authority. 

Mr.  Chairman,  I  have  always  commended  you  for  your  work  on  behalf  of  the  In- 
dian population  in  our  country,  and  I  have  appreciated  the  way  that  you  have  come 
out  to  tne  states  to  get  an  understanding  of  the  problems  facing  both  the  tribes  and 
the  non-tribal  members  living  on  reservations.  However,  the  difference  between 
your  state's  reservations,  and  my  state  of  Montana  are  huge.  The  concept  of  the 
open  reservation  has  created  problems  that  you  cannot  really  understand  with  a  few 
trips  through  the  area.  Earlier  this  year  I  invited  you  to  come  to  Montana  and  visit 
with  both  tribal  and  non-tribal  members  living  on  reservations,  and  I  thank  you  for 
accepting  that  offer.  Yet  neither  of  our  schedules  have  allowed  us  the  opportunity 
to  travel  around  Montana  and  listen  to  the  people.  Today,  I  renew  that  invitation, 
and  I  hope  that  in  the  coming  year  we  can  make  this  trip  happen. 

The  basic  problem  which  faces  us  today  is  not  what  is  wrong,  but  how  far  we  are 
wiUing  to  go  to  address  the  concerns  of  not  just  a  select  population,  but  of  all  the 
people.  Before  we  go  any  fiirther  with  any  legislation,  I  hope  that  we  wiU  all  go  back 
to  our  homes  during  the  upcoming  time  we  have  away  from  the  confines  of  Wash- 
ington and  listen  to  the  people.  For  it  is  in  their  wisdom  and  understanding,  their 
courage  and  ability  to  face  tne  problems  and  concerns  on  a  daily  basis  that  we  can 
and  will  find  the  answers  to  the  questions  that  this  committee  and  Congress  must 
ultimately  address. 

Mr.  Chairman,  I  would  also  like  to  have  included  in  the  committee  record  state- 
ments from  the  Governor  of  Montana,  a  member  of  the  Montana  Legislature,  the 
Montana  Stock -growers  and  tribal  and  non-tribal  residents  of  reservations  in  Mon- 
tana. Thank  you,  Mr.  Chairman  for  providing  me  with  this  opportunity  to  address 
the  Committee  on  this  very  important  issue  to  the  state  of  Montana. 
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Prepared  Statement  of  Sam  Davis,  Mayor,  Parker,  AZ 

My  name  is  Sam  Davis,  and  I  am  the  Mayor  of  Parker,  AZ,  an  incorporated  town 
with  approximately  2,500  residents,  located  just  east  of  the  Colorado  River  in  west- 
em  Arizona.  .  Thank  you  for  the  opportunity  to  briefly  describe  to  you  the  present 
situation  in  Parker. 

In  1908  Congress  appropriated  money  to  enable  the  Secretary  of  the  Interior  "to 
reserve  and  set  apart  lands  for  townsite  purposes"  in  the  Colorado  River  Indian  Res- 
ervation. The  Secretary  subsequently  created  the  townsite  of  Parker,  AZ,  and  ap- 
proximately two-thirds  of  the  lots  in  town  were  purchased  by  non-Indians  at  public 
auctions.  Ninety  percent  of  the  population  of  Parker  is  non-Indian. 

FoUowing  5  years  of  litigation  in  Federal  District  Court  in  Phoenix,  AZ,  last 
month  Ju&e  Strand  issueaa  decision  which  concluded  that  the  Parker  lands  are 
still  part  of  the  Colorado  River  Indian  Reservation.  He  enjoined  the  Town  from  en- 
forcing its  building  code  on  "tribal  lots"  in  the  townsite.  Parker  is  appealing  Judge 
Strand's  order. 

In  the  meantime,  the  court's  decision  leaves  residents  of  Parker  subject  to  a  com- 
plicated and  confusing  combination  of  state,  tribal  and  Federal  jurisdiction.  There 
are  numerous  untinswered  questions  regarding  whether  and  how  the  tribes  wiU  as- 
sert jurisdiction  in  Parker  in  such  areas  as  taxation,  zoning,  business  licensing,  liq- 
uor sales  and  health  and  safety  reflation.  The  most  serious  and  urgent  problems 
relate  to  law  enforcement.  A  particular  law  enforcement  officer's  authority  in  a 
given  situation  on  an  Indian  reservation  depends  upon  the  identities  of  the  sus- 
pect(s)  and  victim(s).  The  varying  degrees  of  authority  between  Federal,  state,  coun- 
ty, town  and  tribal  officers  can  lead  to  coniusion,  delay  and  even  physical  harm-to 
both  citizens  and  police  officers. 

Last  month,  for  example,  a  tribal  member  driving  a  pickup  truck  repeatedly 
rammed,  at  high  speeds,  a  squad  car  occupied  by  the  Town  s  chief  of  police.  Because 
the  suspect  is  an  Indian,  the  police  chief  and  other  Parker  police  officers  had  no  au- 
thority as  police  officers  to  take  any  law  enforcement  action  in  response  to  the  sus- 
pect's unprovoked  attack.  They  could  only  stand  by  as  the  suspect  threatened  the 
chiefs  life,  damaged  property  and  fled  from  the  scene.  This  attack  was  only  the  lat- 
est in  a  series  oi  recent  incidents  in  which  tribal  members  have  assaulted  Parker 
police  officers. 

The  existing  situation  is  very  frustrating  for  town  police  officers.  Our  officers  were 
trained  to  eniorce  the  law  fairly  and  uniformly  for  the  benefit  of  the  entire  commu- 
nity, without  regard  to  race  or  creed.  Now  they  are  being  required  to  discriminate 
on  the  basis  of  race,  refraining  from  enforcing  the  law  m  any  situation  involving 
an  Indian.  Not  surprisingly,  the  town  is  finding  it  increasinjgly  difficult  to  retain  ex- 
isting members  of  its  police  force  and  to  recruit  additional  officers. 

Federal,  state,  county,  town,  and  tribal  officials  agree  that  cross-deputization  of 
law  enforcement  officers  would  constitute  an  effective  and  efficient  solution  to  the 
law  enforcement  problems  stemming  from  Judge  Strand's  decision.  The  tribes,  how- 
ever, are  refusing  to  cross-deputize  Parker  police  officers.  The  town  is  attempting 
to  secure  deputy  special  officer  commissions  from  the  Bureau  of  Indian  Affairs  for 
all  Parker  police  officers  who  do  not  presently  have  such  commissions.  The  tribes 
have  requested  Federal  funding  for  six  additional  tribal  officers  in  order  to  provide 
increased  law  enforcement  services  in  town.  The  town  of  Parker  opposes  tnat  re- 

?uest  but,  as  a  compromise,  it  is  willing  to  have  extra  BIA  officers  assigned  to 
'arker  on  a  temporary  basis  to  supplement,  as  needed,  the  existing  resources  of  the 
law  enforcement  agencies  with  jurisdiction  in  Parker. 

Both  the  tribes  and  the  town  are  interested  in  working  out  a  comprehensive,  per- 
manent resolution  regarding  law  enforcement  and  other  jurisdictional  issues  relat- 
ing to  the  townsite.  Ifepresentatives  of  the  two  governments  are  engaging  in  discus- 
sions to  achieve  that  objective,  starting  with  the  issue  of  law  enforcement.  We  an- 
ticipate that  any  final  agreement  will  be  presented  to  Congress  for  approval. 

Thank  you  again  for  tnis  opportunity  to  discuss  the  difficulties  in  Parker.  I  would 
be  happy  to  address  any  questions  you  may  have. 

Prepared  Statement  of  W,  Dewey  Clower,  President— NATSO,  Inc. 

On  behalf  of  NATSO,  Inc.,  the  professional  and  legislative  representative  of  Amer- 
ica's $28  bUlion  travel  plaza  and  truckstop  industry,  I  am  pleased  to  present  testi- 
mony to  the  Senate  Inoian  Affairs  Committee  on  the  issue  of  Native  American  sov- 
ereignty and  its  effect  on  business  competition  between  Indian  and  non-Indian  re- 
tailers. Our  association  has  over  1,050  travel  plaza  and  truckstop  members  employ- 
ing nearly  200,000  individuals  nationwide  ana  more  than  300  allied  companies  that 
provide  products  and  services  to  the  industry  and  its  customers.  As  fuel  sales  con- 
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stitute  the  largest  portion  of  our  truckstopa'  retail  sales,  manv  of  our  members  are 
increasingly  concerned  about  retail  fuel  lacilities  located  on  Native  American  res- 
ervations that  sell  fuel  state  tax  free  to  non-Indisms. 

Native  American  sovereignty  provides  Indians  with  significant  tax  benefits  includ- 
ing exemption  from  state  sales  and  excise  taxes  on  items  thev  purchase  on  reserva- 
tion land.  Though  Federal  law  intends  this  tax  exemption  for  Indians  only,  many 
tribal  retailers  extend  the  tax  exenoption  to  non-Indians  who  also  purchase  goods 
such  as  motor  fuel  on  reservations.  State  excise  taxes  on  motor  fiiel  range  from  7.5 
cents  to  32.5  cents  per  gallon.  Since  taxes  make  up  such  a  large  portion  of  the  retail 
price,  selling  motor  fuel  state  tax-free  provides  Indian  retailers  with  an  unfair  com- 
petitive advantage  over  non-Indian  retailers  who  must  collect  and  remit  the  taxes. 

For  example,  just  outside  of  Buffalo,  New  York,  along  the  New  York  State 
Thruway  lies  the  Cattaraugus  Indian  Reservation.  An  Indian  fuel  retailer  there  cur- 
rently sells  diesel  fuel  for  $1.15  per  gallon.  Meanwhile,  non -Indian  truckstops  else- 
where along  the  thruway  sell  diesel  fuel  for  $1.39  per  gallon — a  difference  of  24 
cents  per  gallon.  The  fuelis  the  same,  the  only  difference  is  the  price. 

The  Indian  tax  exemption  unfairly  allows  this  Indian  retailer  to  offer  fuel  for  sale 
at  a  price  much  lower  than  his  non-Indian  competition.  By  purchasing  fuel  on  the 
reservation,  a  non-Indian  trucker  saves  $26.40  on  an  average  fiU-up  of  110  gallons 
and  $72  if  he  fills  up  to  his  tank  capacity  of  300  gallons.  This  price  difference  pro- 
vides a  strong  incentive  for  the  non-Indian  trucker  to  fiU  up  on  the  reservation.  And 
in  the  retail  fuel  industry  where  profit  margins  are  measured  in  pennies,  this  price 
difference  will  force  non-Indian  retailers  out  of  business.  Additionally,  the  uncol- 
lected tax  deprives  the  state  of  New  York  critical  funding  for  infrastructure  con- 
struction and  maintenance. 

The  Supreme  Court  has  ruled  that  states  have  a  ridit  to  impose  taxes  on  reserva- 
tion sales  to  non-Indians.  However,  the  Court  has  also  held  that  if  a  tribe  fails  to 
collect  state  taxes  from  non-Indian  purchasers,  tribal  sovereign  immunity  prevents 
a  state  from  bringing  suit  against  the  tribe  to  recover  the  taxes.  States,  then  have 
a  right  to  taxes  on  sales  to  non-Indians  but  no  remedy  when  tribes  fail  to  collect 
them. 

While  several  states  such  as  Wisconsin,  Minnesota  and  North  Carolina  have  nego- 
tiated successful  working  agreements  with  tribes  that  provide  for  the  collection  of 
taxes  on  sales  to  non-Indians,  other  states  such  as  New  York,  New  Mexico,  and 
Oklahoma  have  experienced  great  difficulty  reaching  this  type  of  agreement.  Native 
American  sovereign  immunity  provides  little  incentive  for  tribes  to  work  out  an 
agreement  with  states  over  these  taxes  legally  due  the  state. 

Although  state  taxes  are  at  stake  in  this  debate,  NATSO  believes  the  Federal 
Government  can  and  should  play  a  role  in  this  policy  question.  The  Constitution 
vests  the  Federal  Government  with  exclusive  authority  over  relations  with  the 
tribes.  NATSO  strongly  encourages  Congress  to  add  reservation  fuel  tax  collection 
practices  to  the  list  of  other  Indian  issues — ^like  gaming  and  Bureau  of  Indian  Af- 
fairs [BIA]  reform — already  under  congressional  scrutiny. 

NATSO  also  strongly  supports  the  IstookA^isclosky  amendment  included  by  the 
House  of  Representatives  in  the  fiscal  year  1997  Interior  Appropriations.  This 
amendment  provides  what  we  believe  to  be  a  fair  incentive  for  tribes  to  work  out 
an  agreement  over  taxes  rightfully  due  the  state.  The  amendment  simply  requires 
that  Defore  any  new  lands  can  be  transferred  into  tribal  trust,  the  tribe  must  have 
a  binding  agreement  with  state  and  local  governments  providing  for  the  collection 
and  payment  of  state  and  local  taxes  on  sales  to  non-Indians.  Again,  this  amend- 
ment deals  only  with  taxes  on  non-Indians. 

Enactment  of  this  legislation  this  year  would  be  timely.  Several  tribes  are  actively 
seeking  trust  land  along  busy  trucking  corridors.  For  example,  the  Peoria  Indians 
of  Oklahoma  are  seeking  to  open  a  large  truckstop  in  Wright  City,  MO,  just  outside 
of  St.  Louis  along  Interstate  70.  The  tribe  plans  to  apply  to  the  BIA  to  have  the 
land  placed  in  Federal  trust.  Once  placed  into  trust,  local  and  state  laws  wiU  no 
longer  be  applicable  on  this  land.  To  ensure  collection  of  state  taxes  on  any  sales 
this  truckstop  will  make  to  non-Indians,  the  IstookA'^isclosky  amendment  would  re- 
quire the  Peoria  Tribe  to  enter  into  an  agreement  with  the  state  of  Missouri  regard- 
ing collection  of  these  taxes  before  the  land  is  placed  into  trust.  NATSO  believes 
this  amendment  to  be  a  reasonable  means  of  addressing  state-tribal  tax  problems 
before  they  have  a  chance  to  escalate. 

Also  on  the  Federal  level,  NATSO  believes  that  limits  should  be  placed  on  Federal 

Sants  that  tribes  receive  for  economic  development  absent  an  agreement  between 
e  tribe  and  state  over  state  taxes.  In  1995,  the  Choctaw  Tribe  of  Oklahoma  re- 
ceived $750,000  from  the  Housing  and  Urban  Development  Indian  Community  De- 
velopment Program  to  help  build  a  truckstop  along  a  busy  trucking  route.  Mean- 
while the  BIA  is  giving  the  Cherokee  Nation  of  Oklahoma  $150,000  to  complete  a 
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travel  plaza  on  an  Interstate  highway.  At  the  time  these  grants  were  awarded,  no 
agreement  was  in  place  between  the  tribes  and  the  state.  In  the  interest  of  fairness, 
Fl\TSO  urges  Congress  to  prohibit  using  Federal  grants  to  help  tribes  construct  re- 
tail fuel  outlets  on  reservations  that  fail  to  collect  and  remit  state  taxes  on  fuel  sales 
to  non-Indians. 

In  conclusion,  NATSO  urges  Congress  to  close  the  legal  loopholes  that  allow  tax- 
free  sales  by  Native  American  retaflers  to  non-Indians.  Requiring  Native  American 
fuel  retailers  to  collect  state  taxes  due  on  sales  to  non-Indians  will  not  ieopardize 
their  economic  viability;  it  will  simply  level  the  playing  field  for  all  retail  fuel  out- 
lets— ^both  Indian  and  non-Indian.  Additionally,  coll«:tion  of  state  taxes  will  prevent 
states  from  losing  revenues  vital  to  meeting  infrastructure  needs. 


Prepared  Statement  of  the  Oneida  Indian  Nation 

The  Oneida  Indian  Nation  thanks  the  Senate  Committee  on  Indian  Affairs  for  this 
opportunity  to  offer  public  testimony  on  the  critical  issue  of  sovereign  immunity. 

Common  law  inununity  from  suit  is  an  inherent  and  essential  attribute  of  sov- 
ereignty. It  protects  one  sovereign  from  unwarranted  intrusions  by  other  sovereigns 
and  their  citizens.  It  provides  a  sovereign  with  the  power  and  freedom  to  express 
the  will  of  its  people  in  matters  of  culture,  community  and  association. 

There  are  only  three  sovereigns  within  the  outer  geographical  boundaries  of  the 
United  States:  the  Federal  Government,  the  states,  and  Indian  nations.  These  three 
sovereigns  have  each  chosen  to  allow  the  other  two  sovereigns  some  intrusion  into 
their  sovereign  domain.  In  the  case  of  the  states,  they  voluntarily  gave  up  a  great 
deal  of  their  original  sovereignty  in  choosing  to  join  the  union.  In  the  case  oT  the 
Indian  nations,  Siey  gave  up  millions  of  acres  of  land  and  established  unique  rela- 
tionships to  the  XJnited  States.  The  Federal  Government's  sovereignty  has  been 
waived  in  some  respects  to  allow  suits  by  states  and  Indian  nations,  'mis  method 
of  shared  responsibility  and  sovereign  authority  is  integral  to  the  continued  inter- 
governmental cooperation  of  these  three  governments. 

Pursuant  to  the  Constitution  and  principles  of  Federal  Indian  law,  the  Federal 
government  claims  the  power  to  alter  the  balance  of  this  shared  responsibility  and 
sovereign  authority.  However,  any  change  to  the  balance  has  an  effed,  on  thousands 
of  U.S.  citizens,  and  should  not  be  exercised  without  serious  consideration  of  the  po- 
tential consequences.  In  addition,  the  Federal  Government  owes  a  special  treaty  ob- 
ligation and  treaty  responsibiUty  to  Indian  nations  above  and  beyond  the  typical  re- 
sponsibilities it  owes  to  all  U.S.  citizens.  It  has  made  solemn  vows,  promises  and 
covenants  to  ttie  Indian  nations  through  the  numerous  treaties  it  has  entered  into 
with  them,  and  it  has  a  special  relationship  with  the  Indian  nations  by  virtue  of 
its  own  laws  and  recognized  international  legal  norms. 

ITie  Supreme  Court  has  recently  restated  the  importance  of  sovereign  immunity 
in  Seminole  Tribe  of  Florida  v.  Florida  [1996].  There  the  Court  noted  that  sovereign 
inMnunity,  as  preserved  by  the  11th  Amendment,  is  an  inherent  attribute  of  sov- 
ereignty, and  is  essential  to  a  sovereign's  continued  vitality  as  the  protector  of  its 
citizens'  right  to  dioose  their  culture  and  the  character  of  their  communities.  In  re- 
gard to  Indian  nations  the  Court  has  repeatedly  emphasized  the  importance  of  sov- 
ereign immunity,  as  demonstrated  in  California  v.  Cahazon  Band  of  Mission  Indi- 
ans [1987]  [Indian  nation  is  immune  from  state  attempts  to  regulate  high  stakes 
bingo,  in  light  of  tribal  interest  in  economic  development  and  self-sufficiency]  and 
in  Santa  Clara  Pueblo  v.  Martinez  [1978]  [Indian  nation  is  immune  from  suit  be- 
cause determination  of  citizenship  is  an  inherent  power  of  the  sovereign]. 

The  amendment  recently  proposed  by  the  Senate  Subcommittee  on  Interior  and 
related  Agencies  to  the  fiscal  year  1997  Interior  Appropriations  Bill  [Section  329] 
would  have  permitted  anyone  who  asserts  that  his  or  her  private  property  interest 
might  be  affected  by  a  proposed  action  of  an  Indian  nation  to  sue  tne  Indian  nation 
and  its  officials  in  state  or  Federal  court  to  stop  the  Indian  nation  from  proceeding. 
It  would  allow  the  party  bringing  the  suit  to  recover  damages  from  the  Indian  na- 
tion for  any  harm  the  court  might  decide  the  action,  or  threat  of  action,  has  caused. 

Tlie  amendment  would  have  empowered  state  courts,  many  of  which  have  long 
histories  of  hostility  toward  Indian  nations,  to  bankrupt  Indian  governments  for 
even  considering  actions  that  mi^t  adversely  affect  any  private  individual's  inter- 
ests. Congress  has  never  before  provided  such  a  blanket  authorization  for  state 
court  jurisdiction  over  Indian  nations  and  Indian  officials. 

Indian  nations,  like  the  state  and  Federal  Governments,  have  long  been  recog- 
nized as  possessing  immunity  from  suit,  unless  that  immunity  was  waived  by  the 
Indian  nation  or  an  Act  of  Congress.  Congressional  waivers  of  Indian  sovereign  im- 
munity are  both  rare  and  limited.  The  blanket  waiver  of  sovereign  immunity  in  this 
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legislation  would  allow  disgruntled  opponents  of  Indian  nations  to  flood  both  state 
and  Federal  c»urts  with  litigation  that  nas  historically  been  reserved  to  tribal  courts 
out  of  respect  for  the  govemment-to-govemment  relationship  between  Indian  na- 
tions and  the  United  States.  Indian  nations  would  quickly  be  impoverished  simply 
by  the  costs  of  defending  this  litigation. 

In  addition  to  litigation  from  their  non-Indian  neij^bors,  dissatisfied  members  of 
an  Indian  nation  would  also  be  able  to  force  the  Inman  nation  to  litigate  those  dis- 

fiutes  in  state  courts  and  give  state  courts  the  authority  over  the  conduct  of  internal 
ndian  government.  Congress  has  considered  and  rejected  proposed  legislation  to 
waive  tribal  inomunity  in  favor  of  Federal  court  jurismction  to  hear  internal  Indian 
government  disputes  in  the  past.  Instead,  Congress  has  passed  legislation  to 
strengthen  Indian  justice  systems  so  that  challenges  to  Indian  government  actions 
can  be  heard  in  appropriate  Indian  forums.  The  proposed  amendment  would  have 
reversed  the  significant  gains  and  improvements  made  in  Indian  justice  systems 
over  recent  years,  since  all  would  be  free  to  bypass  tribal  courts. 

As  noted  above,  immunity  from  suit  is  an  essential  attribute  of  sovereignty  and 
as  such  is  the  cornerstone  of  Indian  governments.  Any  limitation  on  that  sovereign 
right  severely  impairs  the  sovereignty  of  Indian  nations.  Without  the  ability  to  pro- 
tect itself  as  a  sovereign  government  an  Indian  nation  is  no  longer  able  to  protect 
and  preserve  its  citizens'  right  to  exercise  their  culture,  choose  the  character  of  their 
communities  or  determine  with  whom  they  wish  to  associate. 

If  the  Federal  Government  restricts  the  sovereign  immunity  of  Indian  nations  it 
breaks  its  own  solemn  promises,  violates  its  trust  responsibility,  and  leaves  Indian 
people  vulnerable  to  cultural  extinction. 

The  Oneida  Indian  Nation  stron^y  opposes  any  legislation  which  seeks  to  destroy 
the  rights  of  Indian  nations  to  exercise  self-government.  We  sincerely  hope  that  the 
Congress  of  the  United  States  will  take  no  action  that  mi^t  unhinge  tne  balance 
of  shared  responsibility  and  sovereign  authority  among  the  Federal  government,  the 
states,  and  Indian  nations,  without  thou^tful  and  careful  consultation  with  Indian 
nations. 


Prepared  Statement  op  Lana  E.  Marcussen 

The  power  of  Congress  to  grant  to  a  tribe  "sovereign  immunity"  is  in  question  be- 
cause of  recent  U.S.  Supreme  Court  decisions.  The  trend  of  these  decisions  is  to  cre- 
ate "accountabUity"  in  both  the  tribes  and  more  importantly,  in  the  Congress  itself. 
Congress  cannot  delegate  what  it  does  not  possess.  The  last  decision  of  the  U.S.  Su- 

greme  Court  this  term,  U.S.  v.  Winstar,  wnich  changes  the  sovereign  immunity  of 
ongress,  is  likely  to  have  as  much  impact  on  tribes  as  the  Seminole  decision. 

The  Congress  should  end  "sovereign  immunity"  before  a  tribe  does  something  so 
inherently  unfair  or  radical  that  there  is  no  alternative.  For  example,  the  Mescalero 
Apache  Tribe  is  refusing  to  obey  a  Federal  district  court  order  to  close  their  casino. 
The  U.S.  Attorney  of  New  Mexico  has  stated  he  is  going  to  enforce  the  order.  Why 
should  Mescalero  obey — they  have  sovereign  immunity. 

Tribal  sovereign  immunity  has  led  to  two  intrinsic  problems:  arrogance  and  greed 
of  tribal  oflicials.  If  the  point  of  federal  Indian  policy  was  to  make  the  Indian  people 
ready  for  citizenship,  then  Indian  sovereign  immunity  must  be  abolished  now  before 
the  arrogance  and  greed  of  corrupt  tribal  officials  results  in  a  backlash  of  public 
opinion  against  tribeu  interests.  Indian  gaming  has  pushed  the  question  of  sovereign 
immunity  to  the  limit,  as  the  Pojoaque  Pueblo  found  out  when  it  blocked  the  him- 
way  into  Santa  Fe.  The  public  reaction  which  had  been  very  sympathetic  to  wie 
gaming  tribes,  changed  in  2  hours. 

Indian  sovereign  immunity  was  intended  to  give  the  tribes  sepai'ate  but  equal 
rights  to  those  enjoyed  by  states.  This  was  the  objective  of  the  Indian  Reorganiza- 
tion Act  of  1934.  But,  the  tribes  with  their  sovereini  immunity  are  no  longer  the 
victims  of  discrimination  they  are  the  victimizers.  Here  are  some  examples  with 
which  I  am  personaUy  familiar: 

Dennis  Williams  received  the  estate  of  his  mother  from  the  Navajo  Probate  Court. 
Two  years  later,  the  case  was  telephonically  reopened  and  placed  on  appeal  by  the 
Navajo  Court  of  Appeals.  Mr.  Williams  was  excluded  from  the  hearing  because  he 
objected  to  the  Court's  jurisdiction.  He  discovered  that  the  case  was  reopened  by 
physically  switching  case  numbers  on  the  records.  He  appealed  with  his  proof  of  the 
switch  and  was  denied  review  by  the  Navajo  Nation  Supreme  Court.  He  was  then 
served  with  a  new  case  alleging  damages  for  his  resistance  to  the  injustice.  He  re- 
fused to  pay  the  judgment  and  was  thrown  in  jail  for  civil  contempt.  This  case  is 
stm  gorn^  on.  It  began  in  1984  and  is  now  in  uie  Federal  District  Court  awaiting 
review  ofxhe  Navajo  Court  decisions. 
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Bruce  Williams,  a  non-Indian  used  car  salesman  doing  business  just  outside  the 
Navajo  Reservation  was  arrested  by  a  Navajo  police  omcer  for  remsing  to  sign  a 
Navaio  Nation  speeding  ticket.  Mr.  Williams  expressly  told  the  officers  that  he 
would  sign  a  New  Mexico  ticket  issued  by  them.  He  was  arrested  and  transported 
to  the  San  Juan  County  detention  center  under  the  Navajo  citation.  He  is  now  suing 
the  tribe  for  civil  ri^ts  damages  in  state  court.  In  addition,  his  business  has  been 
targeted  by  the  DNA-the  legal  defense  fund  for  the  Navajo.  There  are  now  two  sub- 
stantial tribal  court  judgments  against  Bruce  WiUiams  containing  more  than 
$35,000  in  punitive  damages  seeking  to  be  enforced  in  the  state  courts  under  Jim 
V.  CIT,  the  only  full  faith  and  crecGt  case  ever  won  by  a  tribe.  The  New  Mexico 
Court  of  Appeals  has  accepted  the  first  case  for  full  briefing. 

The  Talleys  were  farmers  on  the  CRIT  reservation  when  a  series  of  actions  were 
taken  by  very  corrupt  tribal  officials  to  revoke  very  valuable  farming  leases  and  give 
them  to  someone  more  popular  with  the  tribe.  They  were  forced  into  bankruptcy  be- 
cause every  piece  of  ground  they  had  farmed,  some  for  50  years,  was  renised  to 
them.  A  civil  ri^ts/breach  of  contract  complaint  was  served  on  CRIT  2  weeks  ago. 

There  are  countless  individual  horror  stories  of  tribal  abuse  of  sovereign  immu- 
nity, inflicted  on  both  Indian  and  non-Indian  citizens.  Now,  the  tribes  are  expanding 
their  jurisdiction,  especially  in  Montana,  to  include  tribal  taxation  of  non-Indian  fee 
land  businesses  and  awarding  outlandish  judgments  of  $250  million  and  more  in 
tribal  courts.  Since  they  have  sovereign  immunity,  there  is  currently  no  check  on 
their  authority  if  thev  are  found  to  have  jurisdiction. 

The  states  are  no  longer  a  threat  to  the  tribes.  The  Civil  Rights  movement  of  the 
1950'3  forever  changed  the  ability  of  the  states  to  discriminate.  This  old  justification 
for  tribal  sovereign  immunity  is  not  valid.  The  states'  enemy  is  the  Department  of 
the  Interior  and  the  "reserveid  rights  doctrine"  it  created.  The  states  would  all  wel- 
come the  Indian  people  as  full  citizens  and  immediately  grant  full  state  services  in 
exchange  for  a  final  determination  of  rights.  Indian  people  are  already  represented 
in  state  government  at  aU  levels.  There  is  no  more  state  segregation  of  ri^ts. 

Ending  tribal  sovereign  immunity  right  now  would  enable  the  Indian  people  and 
their  leaders  to  start  the  transition  from  Federal  ward  status  to  citizenship  while 
still  enjoying  some  of  the  direct  Federal  protection.  It  would  mean  that  tribal  gov- 
ernments would  be  accountable.  It  would  end  widespread  corruption,  establish  the 
enforceability  of  the  Indian  Civil  Rights  Act  and  possibly  even  allow  Federal  judicial 
review  of  tribal  court  decisions.  Contracts  would  be  enforceable  8illowing  business 
development  on  the  reservations.  The  U.S.  Attorneys  could  probably  even  shut  ille- 
gal casinos. 

Tribal  governments  would  restructure  using  their  own  customs  and  chose  to  ei- 
ther incorporate,  become  municipEilities  or  counties,  or  seek  enclave  status.  There 
would  be  no  limitation  on  their  social  activities.  These  choices  would  undoubtedly 
increase  representation  of  Indian  citizens,  end  the  militancy,  define  the  jurisdiction, 
and  allow  Unal  determinations  of  water  rights.  For  the  first  time  since  conquest,  it 
would  aUow  the  Indian  citizens  to  make  real  decisions  for  themselves.  The  Indian 
people  are  ready  for  full  citizenship,  end  tribal  sovereign  immunity. 


Prepared  Statement  of  Jesse  Taken  Alive,  Chairman,  Standing  Rock  Sioux 

Tribe 

Mr.  Chairman  and  members  of  the  committee.  I  am  Jesse  Taken  Alive,  Chairman 
of  the  Standing  Rock  Sioux  Tribe.  I  am  here  to  express  in  the  strongest  possible 
terms  my  tribe  s  opposition  to  any  Congressional  waiver  of  tribal  sovereign  immu- 
niW. 

I  would  like  to  thank  the  committee  for  holding  this  hearing  and  providing  me 
with  an  opportunity  to  testify.  The  trust  responsibility  and  basic  principles  of^fair- 
ness  require  that  when  Congress  considers  matters  of  Federal  Indian  policy,  the 
tribes  be  entitled  to  express  meir  views  before  Congress  acts  and  to  participate  fuUy 
in  the  process.  This  hearing,  like  so  many  other  actions  taken  before,  demonstrates 
this  committee's  commitment  to  this  principle. 

At  the  same  time,  over  the  past  few  years.  Congress  has  time  and  again  consid- 
ered legislation  to  take  away  the  rights  of  the  Trites,  in  complete  disregard  for  this 
principle.  The  tribes  have  faced— and  continue  to  face  today — a  series  of  major  ini- 
tiatives in  Congress  that  would  harm  tribal  ,  interests  and  undermine  longstanding 
commitments  to  the  Tribes.  These  initiatives,  which  threaten  tribal  self-government 
interests,  have  been  advanced  in  a  manner  that  limits  or  excludes  tribal  participa- 
tion in  the  process.  Where  there  is  a  chance  to  respond  to  these  proposals  at  all, 
tribes  are  forced  to  demonstrate  at  the  last  minute  why  they  should  oe  permitted 
to  retain  their  sovereign  ri^ts. 
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As  we  understand  from  the  committee,  this  hearing  arose  in  response  to  section 
329  of  the  Senate  Interior  Appropriations  bill.  That  provision,  which  would  waive 
tribal  soverei^  immunity,  would  have  altered  Federal  Indian  policy  and  subjected 
tribes  to  suit  m  Federal  and  state  courts  in  an  unprecedented  manner.  Yet,  section 
329  was  offered  as  an  appropriations  bill  rider  without  any  consideration  whatso- 
ever of  the  views  of  the  trices. 

Unfortunately,  it  appears  that  this  has  now  become  standard  operating  procedure 
for  those  who  would  l&e  to  undermine  tribal  rights.  Over  and  over  tribes  find  that 
Congress  is  considering  fundamental  changes  in  Federal  Indian  policy — and  is  in- 
tentionally preventing  the  tribes  from  being  heard.  The  list  of  such  initiatives  is 
long — and  I  mention  just  a  few  examples. 

"fixation  of  Tribes.  Last  year,  the  House  Ways  and  Means  Committee  included 
a  provision  to  tax  tribal  gaming  proceeds  in  the  Omnibus  Budget  Reconciliation  Act. 
The  provision  would  have  reversed  the  long  settled  principle  that  tribes  are  not  sub- 
ject to  Federal  income  tax.  And,  it  would  have  imposed  a  tax  on  tribal  gaming,  while 
leaving  state  gaming  revenue  •intaxed.  No  hearings  were  held  on  tms  major  pro- 
posal, and  tribes  were  not  given  an  opportunity  to  address  their  concerns  to  the 
Ways  and  Means  Committee.  The  language  was  released  only  3  days  before  the 
Committee's  marirup  of  the  bill. 

Means  testing.  Also  last  year,  the  Senate  Interior  Appropriations  Subcommittee 
included  in  the  fiscal  year  1996  Appropriations  bill,  a  provision  to  require  the  Sec- 
retary to  reduce  Federal  funding  tor  tribes  that  have  revenues  from  gaming — a 
gross  sort  of  tribal  means  testing  that  has  never  been  imposed  before.  This  language 
was  not  the  subject  of  any  hearings,  or  offered  to  the  tribes  for  meaningful  com- 
ment. 

Istook  amendment.  This  is  a  provision  in  the  current  House  passed  version  of 
the  Interior  Appropriations  Committee.  It  would  prohibit  lands  Tbeing  taken  into 
trust  unless  there  was  a  tax  agreement  in  place  between  the  tribe  and  the  state 
regarding  sales  to  non-members  of  the  tribe.  The  amendment  would  impair  the 
ri^ts  of  tribes  to  restore  their  land  base  and  strengthen  their  communities.  Al- 
though the  measure  was  initially  disapproved  by  the  Appropriations  Committee  and 
stricken  by  the  Rules  Committee,  it  was  adopted  as  a  floor  amendment  in  the 
House.  We  understand  that  there  is  now  a  danger  that  it  may  also  be  presented 
as  a  floor  amendment  to  the  Senate  Interior  Appropriations  bill  that  is  now  under 
consideration.  There  have  been  no  House  or  Senate  hearings  on  the  Istook  amend- 
ment, no  showing  of  need  for  it,  and  no  consideration  of  its  impact  on  broader  Fed- 
eral Indian  policy. 

Gaming  amendments.  We  understand  that  amendments  will  be  ofl'ered  to  the 
Senate  Interior  Appropriations  bill  to  amend  the  Indian  Gaming  Regulatory  Act. 
These  may  include  amendments  that  would  prohibit  the  Secretary  of  Interior  from 
approving  new  gaming  compacts,  prevent  the  Secretary  from  establishing  proce- 
dures for  approving  Class  III  gaming,  and  bar  one  tribe  [the  Narragansett  Tribe  of 
Rhode  Island]  from  participatmg  in  the  benefits  of  the  Indian  Gaming  Regulatory 
Act.  Although  these  amenaments  would  fiindamentally  alter  the  core  provision  of 
IGRA — the  compacting  process — it  has  never  been  the  subject  of  any  hearings,  and 
is  being  advanced  in  a  manner  designed  to  prevent  tribal  input  and  reasoned  consid- 
eration. 

The  United  States  has  a  trust  responsibility  to  aid  the  tribes  in  the  exercise  of 
our  sovereign  authority.  The  efforts  in  Congress  to  enact  legislation  that  would  fun- 
damentally alter  the  rights  of  tribes,  without  hearing  from  the  tribes  themselves, 
is  in  violation  of  that  trust  responsibility.  In  the  face  of  these  efibrts,  the  Chairman 
and  Vice  Chairman  of  this  committee  have  repeatedly  stood  up  for  the  rights  of 
tribes  to  be  heard  and  for  Congress  to  act  fairly  m  its  dealings  with  the  tribes. 

We  deeply  appreciate  the  Cnairman  and  Vice  Chairman's  support  for  the  rights 
of  tribes  and  your  willingness  to  take  action  when  others  propose  to  undermine  trib- 
al rights.  Through  your  efibrts,  this  committee  has  maintained  a  key  element  of  the 
trust  responsibility — the  responsibility  to  protect  the  tribes  from  unfair  actions  in 
Congress  that  would  harm  tribal  interests. 

I  turn,  then,  to  the  issue  of  tribal  sovereign  immunity.  The  Standing  Rock  Sioux 
Tribe  along  with  the  other  tribes  that  comprise  the  Great  Sioux  Nation — is  a  treaty 
tribe.  The  United  States  and  the  Sioux  Nation  entered  the  Treaty  of  Fort  Laramie 
in  1868.  To  us,  that  treaty  is  an  expression  of  our  sovereignty,  and  a  recognition 
of  our  sovereignty  by  the  United  States.  The  principle  of  tribal  sovereign  immunity 
is  an  important  part  of  our  sovereignty.  It  signifies  that  the  tribe,  Uke  other  govern- 
ments, can  deci^  the  best  manner  for  resolving  disputes  with  others.  In  a  practical 
senses  it  also  means  that  tribal  resources  that  are  needed  for  core  governmental 
services,  are  not  too  readily  put  at  risk  by  lawyers  and  others  seeking  personal  gain 
at  tribal  expense.  Overall,  we  see  sovereign  immunity  as  a  protected  right  that — 
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like  other  rights  derived  from  our  treaty  must  not  be  taken  away  without  our  con- 
sent. If  Congress  can  take  awav  our  sovereign  immunity  without  our  consent,  what 
protections  exist  for  other  tribal  rights? 

S«;tion  329  of  the  Appropriations  bill  would  have  waived  tribal  sovereign  immu- 
nity for  suits  by  property  owners.  It  would  have  allowed  tribes  to  be  sued  in  Federal 
court  or  state  court,  for  money  damages,  or  injunctions. 

The  operation  of  a  tribal  court  goes  to  the  neart  of  tribal  self-government,  by  pro- 
viding a  modem  mechanism  for  the  tribe  to  exercise  its  longstanding  authority  to 
resolve  disputes  arising  on  the  Reservation.  It  is  vitally  important  for  tribal  courts 
to  continue  to  mature  and  enhance  their  already  significant  capabilities.  Section 
329 — or  any  other  Congressional  waiver  of  tribal  sovereign  immunity — would  under- 
mine the  efforts  to  promote  the  development  of  tribal  courts.  Such  a  provision  would 
suggest  that  tribeil  courts  are  not  meaningful  institutions  of  tribal  self-government 
and  that  tribal  courts  do  not  properly  dispense  justice — propositions  we  strongly  re- 
ject. 

The  premise  of  section  329  appears  to  be  that  non-Indians  need  to  be  treated  dif- 
ferently that  they  need  remedies  to  be  made  available  to  them  by  Congress  outside 
of  tribal  courts.  In  our  view,  precisely  the  opposite  is  true.  The  Standing  Rock  Sioux 
Tribal  Court  provides  equal  access  to  litigants — whether  they  are  Indian  or  non-In- 
dian. K  a  dispute  arises  on  the  reservation,  or  involves  at  least  one  Indian  party, 
the  Tribal  Court  is  available  to  resolve  the  matter. 

According  to  the  Chief  Judge  of  the  Standing  Rock  Sioux  Tribal  Court,  many  non- 
Indians  avail  themselves  of  access  to  the  Tribal  Court.  The  cases  filed  by  non-Indi- 
ans are  in  various  categories.  Many  are  non-Indian  creditors  or  vendors  who  file  ac- 
tions in  Tribal  Court  to  collect  on  a  debt  or  to  repossess  an  automobile.  There  have 
been  in  excess  of  200  such  cases  brought  in  the  Tribal  Court  over  the  past  year-— 
with  many  reduced  to  judgment.  Other  cases  brought  by  non-Indians  against  Indi- 
ans incluae  (1)  landowner  actions  against  an  a4Joining  Indian  landowners  for  live- 
stock trespass,  (2)  child  support  actions,  and  3)  paternity  actions.  Even  a  subdivision 
of  the  State,  Sioux  County,  which  is  located  on  the  reservation,  filed  an  action  in 
Tribal  Court  against  an  Indian  employee  claiming  misuse  of  county  phones.  As 
these  examples  reflect,  the  Tribal  Court  is  open  to  claims  by  non-Indians,  and  is 
being  used  extensively  in  that  regard.  It  is  simply  not  the  case  that  non-Indians 
neea  to  be  provided  with  access  to  state  or  Federal  courts  to  address  claims  that 
arise  on  the  reservation.  The  Tribal  Court  treats  Indians  and  non-Indians  alike  in 
-  an  evenhanded  and  fair  manner. 

With  respect  to  claims  against  the  tribe  itself,  we  have  taken  a  reasonable  and 
balanced  approach.  Tribal  employees  who  commit  torts  within  the  scope  of  their  em- 
ployment are  typically  covered  one  of  two  ways.  In  those  programs  that  the  tribe 
operates  under  a  Self-Determination  Contract.  Such  torts  are  covered  by  the  Federal 
Tort  Claims  Act.  In  other  cases,  the  tribe  has  liability  insurance.  In  the  insurance 
we  purchase  for  the  tribe,  we  require  that  the  insurer  include  language  in  the  policy 
stating  that  if  a  claim  is  asserted  against  the  tribe,  the  insurance  company  will  not 
assert  immunity  within  the  policy  amount.  This  assures  that  an  injured  party  who 
has  a  claim  covered  by  our  insurance  can  get  his  day  in  court,  but  that  the  tribe's 
general  fund  is  not  placed  at  risk. 

With  respect  to  commercial  dealings,  the  tribe  has  taken  different  approaches,  de- 
pending on  the  circumstances  and  the  needs  arising  out  of  the  particular  trans- 
action. In  some  instances,  the  tribe  operates  commercial  ventures  through  Tribal 
Corporations,  that  have  waived  immunity  in  their  corporate  charters.  In  other  cases, 
the  tribe  has  agreed  to  arbitration  as  a  remedy  under  a  contract.  In  these  commer- 
cial matters,  the  parties  are  able  to  work  out  the  appropriate  remedy  by  agree- 
ment— and  no  action  by  Congress  is  necessary. 

Beyond  this,  the  tribe  is  not  aware  of  any  claim  being  asserted  in  Court  against 
it  by  non-Indians.  If  such  a  claim  arose,  we  would  consider  it  on  a  case  by  case 
basis.  But  nothing  in  our  experience  suggests  that  there  is  a  need  for  a  broad  rem- 
edy that  encroaches  so  deeply  on  tribal  sovereignty,  as  section  329  does. 

To  be  sure,  we  are  aware  that  there  are  a  small  number  of  non-Indians  who  are 
hostile  to  the  notion  that  tribes  are  governments,  and  that  tribal  governmental  ac- 
tion can  impact  non-Indians  on  the  Reservation.  We  also  know  that  there  may  be 
some  individuals  who  feel  aggrieved  by  the  actions  of  particular  tribal  officials — just 
as  there  are  individuals  whoieel  aggrieved  by  actions  taken  by  Federal  or  state  offi- 
cials. But  that  is  not  a  reason  for  taking  away  the  sovereign  ri^ts  of  tribes. 

Tribal  self-government  and  self-determination  are  among  the  keys  to  our  survival 
as  a  tribe.  Congressional  waivers  of  tribal  sovereign  immunity  would  serve  to  under- 
mine tribal  self-government  to  an  unprecedented  degree.  To  the  extent  that  the  com- 
mittee has  concerns  about  tribal  justice  systems,  we  urge  the  committee  to  refocus 
its  attention  on  providing  the  resources  needed  to  enhance  tribal  courts.  That  was 
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the  promise  of  the  Indian  Tribal  Justice  Act.  But  while  that  Act  suggested  that 
funding  for  tribal  court*  would  be  afforded  a  higher  priority  by  Congress,  in  fact  the 
opposite  has  been  true.  Our  Tribal  Court  received  only  $302,000  in  appropriated 
funds  for  fiscal  year  1996 — a  reduction  of  $46,000  from  the  previous  year.  We  urge 
the  Committee  to  continue  its  efforts  to  see  that  tribal  court  funding  is  returned  in 
future  years  to  adequate  levels. 

In  conclusion,  we  strongly  oppose  any  measure  designed  to  waive  tribal  sovereign 
immunity.  Such  a  provision  is  not  needed,  and  would  oe  contrary  to  the  longstand- 
ing Federal  policy  of  promoting  tribal  self-determination.  Again,  I  appreciate  the 
Committee's  invitation  to  testify,  and  your  strong  support  for  tribal  governments. 
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September  24,  1996 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  the 
opportunity  to  testify  today  on  the  principle  of  tribal  sovereign 
immunity  and  on  the  integral  function  which  sovereign  immunity 
serves  in  empowering  Indian  tribal  governments  and  in  advancing 
self-determination. 

From  the  first  days  of  our  Republic,  the  United  States  has 
recognized  Indian  tribes  as  governments.   There  are  presently 
over  500  federally  acknowledged  tribes  within  the  borders  of  the 
United  States.   These  tribes  range  from  very  small  to  very  large, 
both  in  membership  and  in  the  scope  of  tribal  territory.   Despite 
this  variety,  one  thing  they  all  have  in  common  is  the 
sovereignty  that  is  inherent  to  government,  regardless  of  size  or 
type  of  organization.   Congress  recently  expressly  affirmed  the 
sovereign  status  of  tribes  in  the  1994  "Federally  Recognized 
Indian  Tribe  List  Act,"  stating,  "the  United  States  has  a  trust 
responsibility  to  recognized  Indian  tribes  .  .  .  and  recognizes 
the  sovereignty  of  those  tribes."   In  this  Act,  Congress 
validated  the  authority  of  the  Secretary  of  the  Interior  to 
maintain  a  list  of  acknowledged  tribes.   In  publishing  this  list, 
the  Secretary  has  consistently  indicated  that  listed  tribes 
possess  "the  immunities  and  privileges  available  to  other 
federally  acknowledged  Indian  tribes  by  virtue  of  their 
government- to- government  relationship  with  the  United  States,  as 
well  as  the  responsibilities,  powers,  limitations  and  obligations 
of  such  tribes."   60  Fed.  Reg.  9250,  9251  (1995);  25  C.F.R. 
§  83.2  (1996) . 

Article  I,  Section  8,  of  the  United  States  Constitution  vests  the 
federal  government  with  the  power  to  regulate  commerce  with 
Indian  tribes.   In  1831,  Chief  Justice  John  Marshall  examined  the 
status  of  tribes  in  relation  to  the  United  States  and  determined 
that  tribes  were  neither  states  nor  foreign  nations.   He 
characterized  them  as   "domestic,  dependent  nations,"  possessing 
attributes  of  sovereignty  and  yet  dependent  upon  the  protection 
of  the  United  States.   Cherokee  Nation  v.  Georgia.  30  U.S. 
(5  Pet.)  1  (1831).   One  year  later.  Chief  Justice  Marshall  noted 
that  this  dependent  status  does  not  strip  tribal  governments  of 
their  inherent  sovereignty  and  that  states  generally  lack 
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jurisdiction  in  Indian  country.   The  Supreme  Court's  holding  in 
Cherokee  Nation  must,  of  course,  be  read  against  the  background 
of  the  United  States'  solemn  pledge  to  protect  Indian  tribes, 
which  was  frequently  set  forth  in  early  Indian  treaties. 
Art.  Ill,  Treaty  with  the  Cherokee,  1785,  7  Stat.  18.   Worcester 
V.  Georgia.  31  U.S.  (6  Pet.)  515  (1832). 

Thus,  tribes  are  sovereign  nations  and  possess  all  powers  of 
government,  except  those  which  have  been  expressly  extinguished 
by  Congress  or,  as  the  Supreme  Court  has  ruled,  are  inconsistent 
with  overriding  national  interests.   Tribes  can  adopt  and  operate 
under  their  chosen  form  of  government;  levy  taxes;  license  and 
regulate  activities;  define  conditions  of  tribal  membership; 
exclude  persons  from  tribal  territories;  exercise  zoning 
authority;  make  and  enforce  laws,  both  civil  and  criminal;  and 
establish  tribal  courts  of  law.   In  addition,  Congress  has 
delegated  federal  powers  and  authority  to  tribes  in  a  number  of 
statutes . 

The  final  two  attributes  of  sovereignty  are  related  to  our 
discussion  today,  and  I  would  like  to  present  a  brief  summary  of 
tribal  criminal  and  civil  jurisdiction  before  examining  the 
doctrine  of  sovereign  immunity.   The  scope  of  tribal  criminal 
jurisdiction  is  fairly  straightforward  and  is  governed  largely  by 
federal  statutes.   With  the  exclusion  of  enumerated  "major 
crimes, "  a  tribe  has  jurisdiction  over  Indians  within  Indian 
country.   A  state  has  no  criminal  jurisdiction  over  tribal 
members  in  Indian  country  except  in  states  subject  to  the 
provisions  of  Public  Law  280. 

However,  the  contours  of  tribal  civil  jurisdiction  are 
considerably  more  complex,  as  they  are  not  established  by  federal 
statutes.   Since  tribal  civil  jurisdiction  concerns  those  matters 
which  are  linked  most  intimately  with  tribal  identity,  the 
exercise  of  broad  tribal  civil  jurisdiction  is  essential  to  the 
maintenance  of  a  vigorous  tribal  government .   The  Supreme  Court 
has  indicated  that  tribes  may  regulate  activities  of  non- Indians 
on  fee  lands  who  enter  consensual  relationships  with  the  tribe  or 
tribal  members  or  whose  activities  otherwise  directly  affect  the 
political  integrity,  economic  security,  or  health  or  welfare  of 
the  tribe.   Montana  v.  United  States.  450  U.S.  544,  565-66 
(1981)  . 

The  retention  of  significant  tribal  powers  in  the  regulatory 
arena  is  matched  by  expansive  tribal  court  jurisdiction  over 
civil  matters,  as  evidenced  in  subsequent  Supreme  Court  rulings. 
Iowa  Mutual  Ins.  Co.  v.  LaPlante.  480  U.S.  9,  16,  18  (1987) 
(tribal  courts  best  qualified  to  interpret  and  apply  tribal  law; 
tribal  authority  over  activities  of  non- Indians  on  reservation 
land  an  important  part  of  tribal  sovereignty) ;  National  Farmers 
Union  Ins.  Co.  v.  Crow  Tribe.  471  U.S.  845  (1985)  (requiring 
plaintiffs  to  exhaust  tribal  court  remedies;  exercise  of 
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jurisdiction  over  non- Indians  presents  federal  question, 
reviewable  by  federal  court) .   The  reservation  of  jurisdiction  to 
tribal  courts  over  civil  matters  arising  within  Indian  country 
springs  from  the  pre-existing  government  authority  of  Indian 
tribes  and  is  maintained  by  the  United  States'  respect  for  the 
government -to -government  relationship  between  tribes  and  the 
United  States. 

The  United  States  recognizes  that  states  should  not  have  judicial 
authority  over  Indian  tribes.   Rather,  tribal  justice  systems 
remain  the  most  appropriate  forums  for  the  adjudication  of 
disputes  affecting  tribes,  as  well  as  those  affecting  personal 
and  property  rights.   Congress  recognized  the  importance  of 
tribal  courts  in  passing  the  1992  Indian  Tribal  Justice  Support 
Act,  25  U.S.C.  §  3601(6),  although  no  funds  have  been 
appropriated  for  its  implementation. 

Despite  limited  funding,  tribes  have  developed  systems  to  meet 
the  growing  demands  of  tribal  communities  and  changing  tribal 
economies.   The  vast  majority  of  tribes  do  not  have  the  resources 
or  revenues  to  develop  the  justice  systems  they  envision.   The 
President's  Fiscal  Year  1995  and  1996  budget  requests  included 
funds  to  implement  the  Indian  Tribal  Justice  Support  Act . 
Proposed  regulations  establishing  funding  levels  to  be  awarded  to 
eligible  Indian  tribes  for  use  in  establishing  or  enhancing 
traditional  or  contemporary  justice  systems  were  published  on 
July  30,  1996. 

In  September  1995,  mandated  by  the  Indian  Tribal  Justice  Support 
Act,  the  Bureau  of  Indian  Affairs  competitively  awarded  a 
contract  to  a  non- federal  entity  to  conduct  a  survey  of 
conditions  of  tribal  justice  systems  and  Courts  of  Indian 
Offenses.   This  study  will  determine  resources  and  funding, 
including  base  support  funding,  needed  to  provide  for  expeditious 
and  effective  administration  of  justice.   Compilation  of  the 
results  of  the  survey  will  begin  in  the  next  fiscal  year. 

A  corollary  to  these  sovereign  powers  of  regulatory  and  judicial 
authority  is  the  common  law  doctrine  of  sovereign  immunity. 
Since  a  sovereign  can  mandate  laws  aind  create  courts  to  interpret 
and  apply  these  laws,  it  follows  that  a  sovereign  cannot  be  sued 
absent  its  consent.   The  roots  of  this  doctrine  are  in  English 
and  continental  law,  aind  American  courts  have  subsequently 
adopted  and  modified  it.   Consent  to  be  sued  is  best  given  in 
clear  terms,  although  courts  have  occasionally  found  implicit 
waivers.   American  governments  explicitly  have  consented  to  suit 
to  such  an  extent  in,  for  example,  the  Federal  Tort  Claims  Act, 
that  sovereign  immunity  may  serve  more  as  the  exception  than  as 
the  rule.   Indeed,  where  Indian  tribes  contract  to  perform 
federal  functions  under  the  Indian  Self -Determination  Act,  the 
Federal  Tort  Claims  Act  system  is  available  in  certain 
circumstances  to  redress  alleged  grievances  by  individuals 
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affected  by  those  operations.   it  is  important  to  note,  however, 
that  Congress  established  this  system  without  waiving  tribal 
sovereign  immunity. 

It  is  well  established  that  the  doctrine  of  sovereign  immunity 

applies  to  Indian  tribes,  Santa  Clara  Pueblo  v.  Martinez. 

436  U.S.  49,  58  (1978)  (citations  omitted),  as  it  does  to  state 

and  federal  governments.   See  also  Puyallup  Tribe  v.  Washington 

Game  Pep ' t .  433  U.S.  165,  172-73  (1977) .   Most  recently,  the 

Supreme  Court  in  Oklahoma  Tax  Comm' n  v.  Potawatomi  Tribe. 

498  U.S.  505  (1991),  stated: 

A  doctrine  of  Indian  tribal  sovereign  immunity  was 
originally  enunciated  by  this  Court  and  has  been 
reaffirmed  in  a  number  of  cases.  .  .  .   Congress  has 
consistently  reiterated  its  approval  of  the  immunity 
doctrine  [in  Acts  which]  reflect  Congress'  desire  to 
promote  the  "goal  of  Indian  self-government,  including 
its  'overriding  goal'  of  encouraging  tribal  self- 
sufficiency  and  economic  development." 

498  U.S.  at  510  (citations  omitted).   The  Supreme  Court  concluded 
that,  "Under  these  circumstances,  we  are  not  disposed  to  modify 
the  long- established  principle  of  tribal  sovereign  immunity." 
Id.   Thus,  Indian  tribal  sovereign  immunity  retains  its  full 
vitality. 

However,  tribes  have  the  ability  to  waive,  and  have  in  fact 
partially  waived,  their  sovereign  immunity  when  it  was  necessary 
for  practical  reasons  for  them  to  do  so,  as  in  water  rights 
agreements,  mineral  leases,  and  other  commercial  enterprises. 
There  are  limitations  on  the  types  of  activities  for  which  tribes 
will  waive  sovereign  immunity,  as  is  true  with  state  and  federal 
waivers . 

Tribes,  like  state  and  federal  government,  are  cautious  about 
waiving  their  sovereign  immunity,  as  this  would  undermine  the 
goals  of  Indian  self-government  and  tribal  self-sufficiency  and 
economic  development.  A  blanket  waiver  would  allow  anyone,  Indian 
or  non- Indian,  who  believes  that  a  proposed  tribal  action  might 
affect  his  or  her  property  interests  to  sue  the  tribe  and  tribal 
officials  in  state  or  federal  court  to  halt  the  tribe's  action 
and  to  recover  damages  for  any  harm  the  court  finds  that  the 
tribal  action  produced.   This  would  flood  state  and  federal 
courts  with  litigation  over  matters  that  historically  have  been 
reserved  to  tribal  courts,  or  that  have  been  resolved  through  the 
political  process  or  through  actions  for  injunctive  relief  in  the 
federal  courts.   Non- Indians  who  choose  to  live  in  Indian  country 
could  scorn  tribal  government  and  seek  to  have  the  courts  of  the 
historically  hostile  non- Indian  neighbors  of  the  tribes  empowered 
to  take  control  of  the  affairs  of  the  tribe.   Such  a  sweeping 
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curtailment  of  tribal  sovereignty  would  equal  that  of  the 
Termination  Era. 

Current  tribal  sovereign  immunity  prevents  disgruntled  tribal 
members  from  forcing  the  tribe  to  litigate  disputes  in  other 
courts.   Were  tribal  members  permitted  to  sue  tribes  in  state 
courts,  this  effectively  gives  state  courts  the  authority  to 
interfere  in  the  conduct  of  internal  tribal  government.   This 
also  would  distort  the  development  of  tribal  court  jurisprudence 
and  increase  the  chances  of  generating  inconsistent  decisions. 

Such  lawsuits  would  place  a  tremendous  financial  burden  on  tribes 
due  simply  to  the  costs  of  defending  litigation  in  non- tribal 
fora.   In  addition,  the  threat  of  suit  would  have  a  chilling 
effect  on  tribal  activities  in  general  and  could  paralyze 
economic  development  for  tribes. 

There  must  be  no  link  of  a  waiver  of  sovereign  immunity  by  those 
tribes  which  accept  federally  appropriated  funds  to  the  receipt 
of  those  funds.   Such  an  approach  creates  a  situation  in  which  a 
tribe  would  have  to  waive  its  sovereign  immunity  in  order  to 
accept  judgment  funds  and  even  the  interest  on  judgment  funds,  as 
tribal  council  use  of  these  is  typically  authorized  by  the 
general  language  in  the  BIA  portion  of  Interior's  appropriations 
statute.   Judgment  funds  are  the  tribes'  money.   When  the  United. 
States  pays  what  it  owes  a  tribe  for  a  wrong  committed  against 
the  tribe,  it  should  not  attach  burdensome  and  sovereignty- 
impairing  conditions  to  the  payment  of  what  is  rightfully  the 
tribe's  money,  free  and  clear. 

Tribes  are  one  of  three  sovereigns  recognized  as  such  under  che 
United  States  Constitution  and  possess  inherent  powers  of  self- 
governance.   This  governmental  status  has  been  recognized  in  an 
unbroken  line  of  Supreme  Court  cases  dating  to  the  earliest  days 
of  the  Republic.   Any  erosion  of  tribal  sovereign  immunity  would 
undermine  one  of  the  most  fundamental  principles  of  government. 

I  am  pleased  to  have  the  opportunity  to  present  the  views  of  the 
Department  of  the  Interior  on  this  subject  to  the  authorizing 
committee  of  jurisdiction. 
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TESTIMONY  OF  LAWRENCE  LONG 

CHIEF  DEPUTY  ATTORNEY  GENERAL 

STATE  OF  SOUTH  DAKOTA 

Sovereign  immunity  is  a  doctrine  developed  by  the 
courts,  and  sometimes  embodied  in  constitution  or  statute,  which 
allows  a  government  immunity  from  lawsuits.   The  doctrine  has  its 
origin  in  the  feudal  structure  of  England  in  which  the  king,  the 
highest  feudal  lord,  was  not  subject  to  suit  in  his  own  courts. 
See  Muskopf  v.  Corning  Hospital  District,  359  P. 2d  457,  458-459 
n.l  (Cal.  1961) .   As  a  North  Dakota  court  has  pointed  out, 
however,  "even  under  the  earliest  common  law  of  England, 
sovereign  immunity  did  not  produce  the  harsh  results  it  does 
today  and  only  rarely  did  it  completely  deny  relief."   Bulman  v. 
Holstrand,  521  N.W.2d  632,  638  (N.D.  1994) .   This  was  so  because 
the  Court  of  Exchequer  was  available  for  "equitable  relief 
against  the  crown"  even  though  "jurisdiction  in  the  king's 
courts"  was  not  available.   See  Muskopf ,  359  P. 2d  at  458-459  n.l. 

As  the  courts  have  stated,  "[f]ew  principles  of  modern 
law  have  been  so  uniformly  and  soundly  criticized."   Bulman,  521 
N.W.2d.  at  638.   As  long  ago  as  1943,  the  New  Mexico  Supreme 
Court  stated  that  it  was  "'incredible  .  .  .  that  the  entire 
burden  of  damage  resulting  from  the  wrongful  acts  of  the 
government  should  be  imposed  upon  the  single  individual.  .  .  .'" 
Barker  v.  City  of  Santa  Fe.  136  P. 2d  480,  482  (N.M.  1943) (quoting 
an  earlier  ALR  annotation) .   Because  sovereign  immunity  relieves 
the  government  from  the  consequences  of  its  actions,  the  courts 
have  concluded  that  the  doctrine  is  "counterintuitive  to  any 
ordinary  person's  sense  of  justice."   Bulman,  521  N.W.2d  at  638. 

As  a  result  of  the  harshness  of  the  doctrine,  the 
sovereign  immunity  of  all  levels  of  government  in  the  United 
States,  except  tribes,  has  been  significantly  abrogated.   Thus, 
the  United  States  itself,  states,  municipalities,  counties, 
cities,  and  even  foreign  governments,  have  been  found  to  have 
surrendered  or  lost  significant  aspects  of  their  sovereign 
immunity.   Only  the  court -created  sovereign  immunity  of  the 
tribes  remains  in  near  intact  condition  with  regard  to  most 
matters  for  most  tribes. 

Sovereign  Immunity  of  the  United  States. 

Congress  has  abrogated  a  significant  portion  of  the 
federal  government's  sovereign  immunity.   Congress  has  allowed 
suits  for  torts  in  District  Court  against  the  United  States  under 
the  Federal  Tort  Claims  Act.   28  U.S.C.  §§  2671-2680.   Congress 
has  subjected  the  federal  government  to  suit  in  the  Court  of 
Claims  with  regard  to  an  express  or  implied  contract,  and  with 
regard  to  claims  founded  on  the  Constitution,  on  an  act  of 
Congress,  or  on  a  regulation  of  an  executive  department.   28 
U.S.C.  §  1491.   28  U.S.C.  §  1505  specifically  allows  certain 

^   Pursuant  to  federal  law,  Indian  tribes,  contractors,  and  employees  are 
deemed  to  be  agents  of  the  federal  government  for  the  purpose  of  the  Federal 
Tort  Claims  Act  when  they  are  carrying  out  contracts  under  the  Indian  Self- 
Determination  and  Education  Assistance  Act  and  certain  other  acts.   Pub.  L. 
No.  101-512,  Title  III,  104  Stat.  1959  (codified  at  25  U.S.C.  §  450  notes) . 
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Indian  claims  against  the  United  States.   Further,  in  1976 
Congress  enacted  5  U.S.C.  §  702  by  which  Congress  waived 
sovereign  immunity  in  certain  suits  for  relief  other  than  money 
damages.   28  U.S.C.  §  2410  allows  certain  quiet  title  acts 
against  the  United  States.   The  doctrine  of  Bivens  v.  Six  Unknown 
Federal  Narcotics  Agents,  403  U.S.  388  (1971)  allows  a  federal 
cause  of  action  for  damages  against  a  federal  agent  who  has 
violated  constitutional  rights. 

In  addition,  the  courts  have  consistently  held  that  a 
federal  corporation  created  by  the  United  States  Government  does 
not  enjoy  sovereign  immunity  ur^'fess  Congress  clearly  grants  that 
immunity.   See,  e.g.,  Keifer  &  Keifer  v.  Reconstruction  Finance 
Corp . ,  306  U.S.  381  (193S). 

As  summarized  by  Kenneth  Culp  Davis 
[t]he  broad  result  is  that  the  sovereign  that 
was  once  generally  immune  is  now  generally 
responsible  for  wrongs  committed. 

Davis,  4  Administrative  Law  Treatise  §  23:19  {2d  ed.  1983). 

Sovereign  Immunity  of  States. 

Sovereign  immunity,  although  originally  a  part  of  the 
jurisprudence  of  all  states,  has  been  drastically  limited. 
Although  precise  statistics  are  not  available,  it  can  be  reliably 
said  that  "  [a] t  least  twenty-nine  state  courts  have  abolished 
large  portions  of  the  doctrine."   Note,  Tribal  Sovereign 
Immunity:  Searching  for  Sensible  Limits,  88  Colum.  L.  Rev.  173, 
174  (1988) .   Even  in  states  where  sovereign  immunity  has  not  been 
abolished,  "most  courts"  have  limited  sovereign  immunity  to 
governmental  acts  as  opposed  to  proprietary  acts.   Id.  at  175. 
These  courts  thus  indicate  that  when  the  government  acts  in  a 
proprietary  manner,  as  by  entering  the  commercial  arena,  they  are 
not  covered  by  sovereign  immunity.   Other  courts  have  abrogated 
sovereign  immunity  for  "ministerial"  acts  of  state  officers. 
See,  e.g. .  Kyllo  v.  Panzer.  535  N.W.2d  896  (S.D.  1995) .   These 
courts  allow  suits  against  governmental  officers  and  employees 
performing  a  "ministerial"  act,  such  as  driving  a  car. 

Furthermore,  Congress  has  effectively  limited  the 
sovereign  immunity  of  the  states  in  civil  rights  matters.   While 
a  state  is  not  technically  a  proper  defendant  for  damages  under 
42  U.S.C.  §  1983,  state  officers,  when  sued  in  their  personal 
capacity,  are  proper  defendants  in  damage  claims.   Further,  state 
officials  are  subject  to  prospective  injunctive  relief  to  enforce 
civil  rights  guarantees  even  if  such  relief  requires  the 
expenditure  of  substantial  state  funds;  attorney  fees  may 
likewise  be  awarded.   See  Hutto  v.  Finney,  437  U.S.  678  (1978). 
Finally,  the  Supreme  Court  has  held  that  a  state  officer  engaged 
in  official  activity  in  another  state  may  be  made  subject  to  the 
sister  state's  courts.   See  Nevada  v.  Hall,  440  U.S.  410  (1979). 
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Sovereign  Immunity  of  Local  Governments  and  Municipalities. 

Local  governments  and  municipalities  generally  have 
even  less  immunity  than  state  governments.   At  least  forty-eight 
states  have  enacted  legislation  which  defines  the  extent  to  which 
local  governmental  units  will  be  liable  for  or  immune  from  tort 
liability.   See  Antieau,  lA  Local  Corporation  Law  §  IIA.OO, 
et  seq.   While  the  statutes  vary,  the  states  have  commonly 
abolished  immunity  and  left  certain  exceptions  in  place.   Id.  at 
§  IIA.OO.  One  writer  has  said  that  "[pjolitical  subdivisions  of 
states,  such  as  municipalities  and  counties,  are  almost  always 
liable  for  proprietary  acts."   Note,  supra  at  175  n.l8. 
Likewise,  the  employees  of  local  units  of  government  will 
ordinarily  be  liable  for  their  "ministerial"  acts,  such  as 
driving  a  car. 

Furthermore,  local  units  of  government  qualify  as 
"persons"  under  42  U.S. C.  §  1983  and,  therefore,  such  local  units 
of  government  are  directly  subject  to  suit  under  §  1983.   Monell 
v.  Department  of  Social  Services  of  City  of  New  York,  436  U.S. 
658  (1978)  . 

It  is  notable  that  these  local  and  municipal 
governments  have  not  retained  their  sovereign  immunity  either  as 
a  matter  of  state  or  federal  law  merely  because  of  their  limited 
population  base  or  their  limited  financial  assets.  In  the  state 
of  South  Dakota,  for  example,  the  following  towns,  which  are  all 
incorporated  municipalities,  according  to  the  South  Dakota 
Secretary  of  State,  would  presumably  be  subject  to  suit,  both  as 
a  matter  of  state  and  federal  law: 

Selected  South  Dakota  Incorporated  Municipalities 

Agar,  population  82 
Batesland,  population  124 
Belvidere,  population  63 
Dante,  population  98 
Florence,  population  192 
Hitchcock,  population  95 
Java,  population  161 
Kranzburg,  population  132 
LaBolt,  population  91 
Mellette,  population  184 
Olivet,  population  74 
Stockholm,  population  89 

Sovereign  Immunity  of  Foreign  Nations  in  United  States  Courts . 

The  United  States  Supreme  Court,  apparently  on  the 
basis  of  comity,  long  ago  found  that  a  sovereign  state  was  not 
subject  to  suit  in  the  courts  of  the  United  States.   See  The 
Schooner  Exchange  v.  M'Faddon,  11  U.S.  117  (1812).   Congress  has, 
however,  limited  the  immunity  of  foreign  states  in  the  Foreign 
Sovereign  Immunities  Act  (FSIA) .   28  U.S.C.  §  1602-1611. 
Pursuant  to  that  act,  a  foreign  nation  is  not  immune  from  the 
jurisdiction  of  a  court  of  the  United  States  or  of  a  state  when 
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the  action  at  issue  is  based  upon  a  commercial  activity  of  the 
foreign  nation  in  the  United  States  or  upon  a  commercial  activity 
of  the  foreign  nation  elsewhere  which  causes  a  "direct  effect"  in 
the  United  States.   28  U.S.C.  §  1605(a)(2).   Federal  and  state 
courts  also  have  jurisdiction  with  regard  to  certain  property 
rights  of  foreign  sovereigns  and  for  money  damages  caused  by 
certain  tortious  acts  or  omissions  of  the  foreign  nation.   28 
U.S.C.  §  1605(a) (5) .   Claims  based  on  the  performance  of 
"discretionary  functions"  are  excluded,  as  are  certain  other 
matters.   28  U.S.C.  §  1605(a)(5)(A)  and  (B) .   It  is  notable  that 
the  FSIA  specifically  allows  for  implied  waivers  of  sovereign 
immunity  by  the  foreign  sovereign.   28  U.S.C.  §  1605(a) (1) . 

Sovereign  Immunity  of  Indian  Tribes. 

The  Supreme  Court  has  generally  equated  the  sovereign 
immunity  of  Indian  tribes  to  that  of  the  United  States,  see 
United  States  v.  United  States  Fidelity  and  Guaranty  Co.,  3  09 
U.S.  506  (1940);  it  has  not,  however,  revised  the  scope  of  tribal 
sovereign  immunity  as  Congress  has  limited  federal  government's 
own  sovereign  immunity.   There  is,  therefore,  no  general 
congressional  waiver  of  sovereign  immunity  for  torts  of  tribes 
similar  to  that  of  the  Federal  Tort  Claims  Act,   nor  is  there  a 
general  waiver  of  sovereign  immunity  with  regard  to  breach  of 
implicit  or  explicit  contracts  or  violation  of  federal  laws  by 
tribes.   Similarly,  there  is  no  general  waiver  of  sovereign 
immunity  with  regard  to  the  proprietary  acts  of  the  tribal 
government.   Indeed,  the  Ninth  Circuit  Court  of  Appeals  has  held 
that  tribal  sovereign  immunity  barred  an  action  even  with  regard 
to  an  of f -reservation  commercial  activity  of  a  tribe.   In  re 
Greene .  980  F.2d  590,  594  (9th  Cir.  1992)  (rejecting  New  Mexico 
cases  to  the  contrary) .   Further,  the  Court  has  explicitly  found 
that  enactment  of  the  Indian  Civil  Rights  Act  of  1968  did  not 
create  a  remedy  against  tribes  or  officers  for  civil  rights 
violations,  except  with  regard  to  habeas  corpus  relief.   See 
Santa  Clara  Pueblo  v.  Martinez.  436  U.S.  49  (1978) . 

Nevertheless,  Congress  has  waived  tribal  sovereign 
immunity  with  regard  to  certain  federal  laws,  and  has  also  waived 
such  immunity  with  regard  to  certain  tribes  for  narrowly 
specified  purposes.   See  generally  Strickland,  Felix  S.  Cohen' s 
Handbook  of  Federal  Indian  Law,  (1982  ed.),  p.  324,  notes  355- 
357. 

Furthermore,  despite  the  lack  of  definitive 
congressional  action,  there  has  been  limited,  albeit 
unsatisfactory,  progress  in  limiting  tribal  sovereign  immunity  in 
the  courts.   The  attached  case  summaries  from  the  federal,  state 
and  tribal  courts  indicate  in  more  detail  the  approaches  the 
courts  have  taken  and  the  inroads  made  by  some  of  the  courts  on 
tribal  sovereign  immunity  to  date. 


2 

See  n.l,  supra. 
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Rationale  for  Preservation  of  Very  Broad  Tribal  Sovereign 
Immunity. 

United  States  v.  United  States  Fidelity  &  Guaranty  Co., 
309  U.S.  506  (1940)  suggests  two  rationales  for  the  very  broad 
sovereign  immunity  extended  to  Indian  tribes.   Neither  of  these 
appear  to  have  validity  in  modern  day  government. 

1 .  Rationale  that  tribes  should  enjoy  full  sovereign 
immunity  because  they  are  recognized  as  sovereign  or  semi- 
sovereign.   The  flaw  in  recognizing  absolute  or  near  absolute 
sovereign  immunity  for  Indian  tribes  merely  because  they  have 
sovereign  or  quasi-sovereign  status  is  that  the  same  rationale 
applies  to  the  United  States,  the  states,  and  foreign 
governments.   None  of  these  entities  today  enjoys  the  broad 
sovereign  immunity  applied  to  tribes,  yet  the  sovereignty  of 
these  entities  remains  intact.   As  recognized  by  Cheyenne  River 
Sioux  Tribal  Court  of  Appeals  in  grudgingly  accepting  a  claim  of 
tribal  sovereign  immunity,  "many  sovereigns  have  waived  sovereign 
immunity  in  a  variety  of  contexts  like  the  present  one  without  in 
any  way  diminishing  their  sovereignty."   Clement  v.  LeCompte,  22 
ILR  6111,  6117  (Cheyenne  River  Sioux  Ct .  App .  Jan.  12,  1994). 
Furthermore,  the  sovereignty  of  the  tribes,  in  any  event,  is 
limited.   See,  e.g..  South  Dakota  v.  Bourland,  508  U.S.  679 
(1993);  Oliphant  v.  Suguamish  Tribe,  435  U.S.  191  (1978). 

2.  Protection  of  tribal  resources.   The  second  rationale 
for  extending  broad  sovereign  immunity  to  Indian  tribes  has  been 
the  protection  of  tribal  resources.   However,  the  small 
communities  listed  above  do  not  enjoy  broad  sovereign  immunity 
and  the  financial  resources  of  these  communities  are  typically 
more  limited  than  that  of  a  tribe,  especially  a  tribe  which  has 
the  benefit  of  a  casino  operation.   Furthermore,  to  the  degree 
that  a  tribe  does  fail  to  meet  its  commercial  responsibilities, 
or  to  the  degree  that  it  acts  beyond  its  legal  authority,  it 
should  be  subjected  to  appropriate  litigation  just  like  any  other 
entity  regardless  of  its  size.   Lawsuits  have  encouraged  the 
adoption  of  better  governmental  practices  by  the  United  States, 
the  states,  and  local  units  of  government  and  can  have  the  same 
effect  on  tribes.   Finally,  a  tribe  can  purchase  appropriate 
insurance,  and  should,  to  cover  activities  likely  to  engender 
lawsuits . 

unmune.jpg(dh) 
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SUMMARY  OF  SELECTED  TRIBAL  SOVEREIGN  IMMUNITY  CASES 

I  thought  it  would  be  useful  to  this  Committee  to  have 
a  sense  of  the  volume  and  types  of  court  cases  at  all  levels 
which  have  addressed  tribal  sovereign  immunity.   Consequently,  I 
have  made  an  attempt,  admittedly  incomplete,  to  compile  that 
information.   The  following  process  was  used.   I  gathered  the 
monthly  case  headnotes  from  Indian  Law  Report  (ILR)  from  7  ILR 
(1980),  when  ILR  began  that  useful  practice.   I  read  the 
summaries  and  noted  cases  from  the  U.S.  Court  of  Appeals,  U.S. 
district  courts,  state  courts  and  tribal  courts  which  appeared  in 
some  fashion  to  have  turned  on  tribal  sovereign  immunity.   Many 
times  (but  not  in  each  instance)  I  reviewed  the  text  of  the 
opinion  to  understand  the  facts,  identify  the  litigants  as  non- 
Indian  or  Indian,  and  determine  how  tribal  sovereign  immunity 
affected  disposition  of  the  case. 

Although  I  borrowed  heavily  from  ILR  headnotes,  the 
summaries  attached  to  this  testimony  are  mine.   The  decision  to 
include  or  exclude  a  case  was  mine.   The  interpretations  are 
mine.   Having  said  all  of  that,  I  believe  the  collection  attached 
hereto  is  representative  of  the  cases  litigated  nationwide  on 
tribal  sovereign  immunity  in  the  last  fifteen  years. 

Cases  asserting  violations  of  the  Indian  Civil  Rights 
Act  (ICRA) ,  25  U.S.C.  §  1302,  have  been  included.   This  is 
because  the  ICRA  was,  until  Santa  Clara  Pueblo  v.  Martinez.  436 
U.S.  49  (1978)  utilized  widely  by  Indians  and  non-Indians  in 
Indian  country  to  seek  redress  in  federal  court  for  a  variety 
(civil  and  criminal)  of  constitutional  rights  violations. 
Martinez  severely  limited  that  avenue  by  holding  that  the  only 
constitutional  violations  actionable  in  federal  court  under  the 
ICRA  are  those  where  habeas  corpus  would  otherwise  be  available 
(when  the  applicant  is  in  tribal  custody) .   Martinez  also  held 
that  suits  against  the  tribe  in  federal  court  for  ICRA  violations 
were  barred  by  common  law  sovereign  immunity.   Consequently,  all 
ICRA  cases  ultimately  turn  on  a  tribal  sovereign  immunity 
analysis  whether  stated  or  not. 

42  U.S.C.  §  1983  and  similar  cases  have  also  been 
included.   These  cases  would  ordinarily  be  heard  in  federal  or 
state  courts  for  violations  of  civil  rights  and  would  largely  not 
be  susceptible  to  a  state  sovereign  immunity  attaclc.   In  other 
words,  if  tribal  and  state  officials  had  engaged  in  identical 
conduct,  the  state  officials  would  ordinarily  be  subject  to  a 
1983  claim,  tribal  officials  would  not. 

Fifty-six  U.S.  Court  of  Appeals'  cases  are  included 
touching  tribal  sovereign  immunity  (TSI) .   In  the  following 
general  categories,  the  results  are: 

Civil  Rights  violations  (including  ICRA,  42 
U.S.C.  §  1983  and  similar  theories) :     3  of 
4  dismissed  on  TSI. 

Intratribal  disputes  (election  and  membership 
disputes) :   6  of  6  dismissed  on  TSI. 
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Commercial  dealings  (construction,  financial 
and  gaming  contracts) :  9  of  14  dismissed  on 
TSI. 

Real  property  disputes:  5  of  6  dismissed  on 
TSI. 

Regulation  of  non- Indians:  2  of  3  dismissed 
on  TSI. 

State  tax  litigation:   5  of  5  dismissed  on 
TSI. 

Exclusion  from  reservation:   1  of  2  dismissed 
on  TSI . 

Disputes  between  tribes:   5  of  5  dismissed  on 
TSI. 

Disputes  with  the  United  States:   0  of  3 
dismissed  on  TSI. 

Personal  injury:   2  of  2  dismissed  on  TSI. 

Bankruptcy:   3  of  3  dismissed  on  TSI. 

Employment  claims:   2  of  2  dismissed  on  TSI. 

Miscellaneous:   1  of  1  dismissed  on  TSI. 

I  have  attempted  to  group  cases  in  similar  categories, 
but  there  is  considerable  overlap.   Civil  rights,  employment,  and 
intratribal  cases  almost  always  contain  multiple  theories  of 
liability.   I  have  simply  grouped  them  together  in  a  fashion 
which  makes  the  most  sense  to  me . 

In  the  United  States  district  courts,  at  least  sixty- 
four  cases  have  addressed  tribal  sovereign  immunity.   In  general 
categories,  the  results  are: 

Civil  Rights:   11  of  12  dismissed  on  TSI. 

Intratribal  disputes:  11  of  14  dismissed  on 
TSI. 

Commercial  dealings:   13  of  17  dismissed  on 
TSI. 

Real  estate:   0  of  1  dismissed  on  TSI. 

Regulation  of  non-Indians:  3  of  4  dismissed 
on  TSI. 
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state  tax  litigation:   None. 

Exclusion  from  reservation:   None. 

Intertribal  disputes:   3  of  3  dismissed  on 
TSI. 

U.S.  preemption:   1  of  2  dismissed  on  TSI. 

Personal  injury:   2  of  2  dismissed  on  TSI. 

Bankruptcy:   1  of  1  dismissed  on  TSI. 

Wrongful  termination  of  employment:   4  of  5 
dismissed  on  TSI. 

Collective  bargaining:   1  of  2  dismissed  on 
TSI. 

Other:   2  of  2  dismissed  on  TSI. 

In  the  various  state  courts,  thirty-three  cases  have 
been  included  which  touched  on  tribal  sovereign  immunity.   It 
should  be  kept  in  mind  that  Public  Law  280  and  specific  Indian 
claims  settlement  acts  in  several  states  vests  the  civil 
adjudicatory  jurisdiction  over  actions  between  Indians  in  the 
state  courts.   In  most  states,  however,  the  state  courts  have  not 
been  vested  with  such  jurisdiction. 

Commercial  dealings:   5  of  17  dismissed  on 
TSI. 

Real  estate:   1  of  1  dismissed  on  TSI. 

Personal  injury:   8  of  11  dismissed  on  TSI. 

Employment  disputes:   4  of  4  dismissed  on 
TSI. 

In  the  general  categories  of  civil  rights, 
intratribal  disputes,  regulation  of  non- 
Indians,  state  taxes,  exclusion  from 
reservations,  intertribal  disputes,  U.S. 
preemption,  bankruptcy  and  collective 
bargaining:   I  did  not  observe  any  cases  in 
the  ILR  headnotes  which  appeared  to  turn  on 
sovereign  immunity. 

Sixty-one  tribal  court  decisions  are  included  which 
turn  on  tribal  sovereign  immunity.   They  show  the  following 
results : 
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civil  Rights  claims :   2  of  6  dismissed  on 
TSI. 

Intratribal  disputes:   8  of  15  dismissed  on 
TSI. 

Commercial  dealings:   6  of  6  dismissed  on 
TSI. 

Real  estate:   0  of  2  dismissed  on  TSI. 

Regulation  of  non- Indians:   0  of  1  dismissed 
on  TSI. 

Personal  injury:   3  of  6  dismissed  on  TSI. 

Employment  claims:   9  of  13  dismissed  on  TSI. 

Collective  bargaining:   1  of  1  dismissed  on 
TSI. 


Separation  of  powers: 

TSI. 


2  of  11  dismissed  on 


The  Committee  should  keep  in  mind  that  the  summary  is 
incomplete.   Many  other  cases  have  applied  tribal  sovereign 
immunity,  particularly  in  the  state  and  tribal  courts,  and  not 
been  reported  in  ILR.   For  example,  Lisa  Hanson  v.  Yankton  Sioux 
Tribe.   In  April  1992,  Hanson  contracted  with  the  Fort  Randall 
Casino  to  provide  subsidized  transportation  from  eastern  Nebraska 
to  the  casino.   Hanson  was  to  be  paid  $15  per  person  delivered 
and  returned.   When  her  contract  was  terminated  in  January  of 
1993,  the  casino  owed  her  $41,566.   She  brought  suit  in  state 
court  in  Charles  Mix  County,  South  Dakota.   Her  case  was 
dismissed  upon  the  Yankton  Sioux  Tribe's  assertion  of  tribal 
sovereign  immunity. 

Craig  Katt  received  the  same  result  from  the  same  court 
on  the  same  day.   He  contracted  with  the  Fort  Randall  Casino  to 
book  live  entertainment.   From  January  13,  1993,  through 
December  4,  1993,  he  booked  in  various  artists  who  were  paid  by 
the  casino  over  $504,250.   Katt's  fee  was  to  be  10%  or  $50,425. 
Mr.  Katt  also  sued.   The  Yankton  Sioux  Tribe  also  defended  by 
asserting  sovereign  immunity.   Mr.  Katt's  claim  was  also 
dismissed  on  January  7,  1994. 

In  addition,  that  for  every  case  which  reaches  court, 
dozens  of  meritorious  claims  are  never  filed.   Attorneys 
practicing  in  and  near  Indian  country  advise  clients  regularly 
that  litigation  against  tribes  is  a  waste  of  time.   An  attorney 
colleague  was  contacted  by  custom  wheat  harvesters,  who  every 
year  travel  north  from  Texas  and  combine  wheat  for  local  farmers . 
On  each  occasion,  a  custom  harvester  had  contracted  with  a  local 
tribal  farm  corporation  to  cut  the  tribe's  wheat  crop. 
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Typically,  the  harvester  would  negotiate  a  price  in  the  range  of 
$15,000.  When  the  job  was  completed  and  he  went  for  payment,  he 
was  told  by  the  tribe  "Here's  $5,000.  Take  it  or  leave  it.  You 
can' t  sue  us . " 

Next,  the  summaries  suggest  that  some  tribal  courts 
have  taken  an  activist  view  toward  enforcement  of  Indian  Civil 
Rights  Act  violations.   Judges  who  act  on  such  views  may  do  so  at 
their  peril.   For  example,  the  Sisseton  Wahpeton  Sioux  Tribal 
Court  issued  several  decisions  asserting  the  court's  power  to 
enforce  the  Indian  Civil  Rights  Act  in  tribal  court  against 
tribal  officials.   However,  in  the  late  1980s,  the  Sisseton 
Wahpeton  Tribe  dissolved  their  tribal  court  and  reorganized  the 
court  system  as  a  CFR  Court  of  Indian  Offenses.   This  eliminated 
the  judiciary  who  had  made  such  decisions  because  none  were 
qualified  to  be  CFR  judges.   Tribal  Judge  Matthews,  who  wrote  a 
strong  opinion  in  1983  enforcing  the  Indian  Civil  Rights  Act 
against  the  Oglala  Sioux  Tribe,  is  no  longer  a  member  of  the 
Oglala  Sioux  Tribe  judiciary.   Rosebud  Sioux  Tribal  Judge  Trudell 
Guerue,  who  attempted  to  enjoin  a  tribal  election  the  day  before 
it  was  to  commence,  was  fired  by  the  tribal  judiciary  committee 
during  the  early  hours  of  election  day.   He  was  replaced  and  the 
TRO  was  lifted  so  that  the  election  could  proceed.   The  more 
realistic  and  pragmatic  status  of  tribal  judiciary  is  that  stated 
in  the  tribal  court  cases  of  Lac  du  Flambeau  Band  v.  One  Small 
Mesh  Gilnet.  Lac  du  Flambeau  Tribal  Court  1988  16  ILR  6095,  and 
Lane-Oreiro  v.  Lummi  Indian  Business  Council,  Lummi  Tribal  Court 
1994,  21  ILR  6143.   Reality  is  that  tribal  government  generally 
is  not  a  government  defined  by  constitutional  separation  of 
powers.   Tribal  judges  and  tribal  courts  exist  only  at  the 
pleasure  of  the  tribal  council.   Attempts  by  tribal  judiciary, 
absent  assistance  of  the  federal  courts  or  Congress,  to  enforce 
the  Indian  Civil  Rights  Act  and  similar  claims  are  simply 
unrealistic. 

Finally,  at  the  state  government  level,  the  widespread 
acceptance  of  tribal  sovereign  immunity  by  the  federal  and  state 
courts  is  an  inhibiting  factor  in  negotiations  of  agreements  of 
all  types  between  states  and  tribes.   Any  agreement  being 
negotiated,  whether  for  tax  collections,  hunting  and  fishing, 
collection  of  child  support,  extradition,  cross  deputization  or 
other  issues  is  from  the  mind  set  that  the  agreement  must  be 
framed  in  such  a  fashion  that  it  can  only  be  enforced  by  the 
state  by  withdrawing  from  it.   If  a  dispute  develops  about  any 
agreement,  and  the  State  wishes  to  seek  declaratory  or  other 
relief,  the  first  response  from  the  tribe  will  likely  be  a  motion 
for  1)  dismissal  on  sovereign  immunity  grounds  and/or  2)  a  motion 
to  remand  to  tribal  court  for  exhaustion  of  tribal  remedies.   The 
reverse  is,  of  course,  not  true.   The  tribe  is  free  to  sue  a 
state  in  state  court  and,  in  most  circumstances,  also  free  to  sue 
the  state  in  federal  court. 

The  Committee  will  undoubtedly  hear  testimony 
suggesting  that  waiver  of  tribal  sovereign  immunity  will  have  a 
detrimental  effect  on  tribes  by  increasing  costs  of  litigation 
and  reducing  tribal  resources.   The  waiver  of  sovereign  immunity, 
however,  will  have  at  least  one  beneficial  effect.   When 
agreements  are  made  between  states  and  tribes,  there  may  be  a 
court  within  which  the  agreement  may  be  interpreted,  enforced  or 
resolved.   Thank  you  for  your  time. 
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United  States  Courts  of  Appeals  Decisions 


Civil  rights  violations: 

Dry  Creek  Lodge  v.  Arapaho  and  Shohone  Tribes.  (10th  Cir.)  7  ILR 
14 .   The  decision  in  Santa  Clara  Pueblo  v.  Martinez  does  not 
preclude  federal  court  jurisdiction  where  plaintiff  is  a  non- 
Indian  and  in  the  absence  of  federal  jurisdiction,  plaintiff 
would  be  without  a  remedy.   This  is  a  much  criticized  decision, 
and  has  been  severely  limited. 

White  V.  Pueblo  of  San  Juan.  10th  Cir.  1984,  11  ILR  7,  2063. 
Tribal  sovereign  immunity  bars  ICRA  suit  against  the  Pueblo  by 
non- Indian  alleging  tribal  interference  with  sale  of  his  land. 

Evans  v.  McKay.  9th  Cir.  1989,  16  ILR  2122.   Court  dismisses 
claim  by  non-Indian  against  tribe  under  42  U.S.C.  §  1983  because 
of  sovereign  immunity  but  allows  similar  claim  against  city  of 
Browning,  Montana,  to  stand. 

In  Re  Prairie  Island  Dakota  Sioux.  8th  Cir.  1994,  21  ILR  2096. 
Civl  Rights  complaints  under  state  law.   Plaintiff  tribe  sued  to 
prevent  federal  court  from  remanding  a  lawsuit  to  state  court . 
Court  held  that  the  tribe's  assertion  of  sovereign  immunity  did 
not  vest  the  federal  court  with  subject  matter  jurisdiction. 

Intratribal  disputes: 

Boe  V.  Ft.  Belknap  Indian  Community,  9th  Cir.  1981,  8  ILR  9, 
2069.   Tribal  election  contest.   Tribal  members  sue  alleging 
deprivation  of  tribal  office.   Federal  courts  lack  jurisdiction 
under  ICRA  (which  does  not  waive  tribal  sovereign  immunity)  or 
IRA  to  review  actions  of  tribal  officials  alleged  to  have 
deprived  plaintiffs  of  office  in  violation  of  tribal  laws. 

Wheeler  v.  Swimmer.  10th  Cir.  1987,  15  ILR  2004.   Tribal  election 
dispute.   Plaintiff's  claims  under  ICRA  and  42  U.S.C.  §  1985(3) 
dismissed  relying  on  Santa  Clara  Pueblo  v.  Martinez. 

Fluent  V.  Salamanca  Indian  Lease  Authority.  2d  Cir.  1991,  18  ILR 
2044.   Lessees  of  Seneca  Nation  trust  land  sued  Nation  and  tribal 
officials  to  compel  renewal  of  leases  and  challenged 
constitutionality  of  Seneca  Nation  Settlement  Act  of  1990.   The 
court  dismissed  Nation  on  sovereign  immunity  and  dismissed 
remaining  claims  because  Nation  is  an  indispenscible  party. 

Lycero  v.  Luian.  10th  Cir.  1992,  19  ILR  2096.   Former  Isleta 
Pueblo  officials  sue  to  void  secretarial  election  to  amend  tribal 
constitution.   Action  dismissed  for  failure  to  join  Pueblo  as  an 
indispensable  party.   Pueblo  cannot  be  joined  under  tribal 
sovereign  immunity. 
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Pembina  Treaty  Committee  v.  Luian.  8th  Cir.  1992,  20  ILR  2039. 
Tribal  members  challenged  U.S.  distribution  of  treaty  settlement 
funds  to  Turtle  Mountain  Band  of  Chippewa  Indians  under  PL  97- 
403.   Dismissal  affirmed  for  failure  to  join  tribe,  an 
indispensable  party,  because  of  sovereign  immunity. 

Shermoen  v.  U.S. .  9th  Cir.  1992,  20  ILR  2040.   Tribal  members 
challenge  constitutionality  of  Hoopa-Yurok  Settlement  Act.   Case 
dismissed  for  failure  to  join  Hoopa  and  Yurok  tribes  as 
indispenscible  parties  because  of  sovereign  immunity. 

Commercial : 

Inecon  Aori-Corp  v.  Tribal  Farms.  9th  Cir.  1981,  8  ILR  21,  2163. 
Contracts  by  tribal  farming  corporation  formed  under  state  law 
are  enforceable  even  without  approval  under  25  U.S.C.  §  81-84. 

Ramev  Construction  v.  Apache  Tribe.  10th  Cir.  1982,  9  ILR  9, 
2053 .   Tribal  sovereign  immunity  is  a  jurisdictional  issue  and 
may  be  raised  at  any  time.   The  "consent  to  suit"  clause  in  the 
corporate  charter  of  the  Mescalero  Apache  Tribe,  Inc.  does  not 
waive  sovereign  immunity  of  the  tribe  as  a  constitutional  entity. 
The  "Inn  of  the  Mountain  Gods"  is  therefore  protected  by 
sovereign  immunity.  Non-Indian  contractor's  suit  to  recover 
$427,000  in  retainage  dismissed. 

Navaio  Tribe  v.  Bank  of  New  Mexico.  10th  Cir.  1983,  10  ILR  7, 
2064.   Non- Indian  bank  loaned  Navajo  Housing  Development 
Enterprise  (NHDE) ,  a  tribal  corporation,  $300,000.  NHDE 
defaulted.   Bank  withheld  funds  from  tribe's  deposits.   Court 
held  that  the  tribe  and  the  NHDE  are  legally  separate  entities 
and  the  tribe  cannot  be  held  lieible  for  NDHE's  debts. 

Tenneco  Oil  Company  v.  Sac  and  Fox  Tribe.  10th  Cir.  1984,  11  ILR 
5,  2043.   Oil  company  challenge  to  tribal  authority  to  cancel 
certain  oil  euid  gas  leases.   Tribal  officials  acting  outside  of 
authority  are  not  protected  by  sovereign  immunity. 

American  Indian  Agricultural  Credit  Consortium  v.  Standing  Rock 
Sioux  Tribe.  8th  Cir.  1985,  13  ILR  3,  2017.   Tribe  defaulted  on 
$80,000  loem.  Tribe  was  allowed  to  defend  suit  on  sovereign 
immunity  grounds. 

Weeks  Construction  v.  Qglala  Sioux  Housing  Authority.  8th  Cir. 
1986,  13  ILR  2153.   Breach  of  contract  action  against  OST  Housing 
Authority,  U.S.  and  HUD  dismissed.   Sovereign  immunity  waiver 
through  "sue  amd  be  sued"  clause  in  Housing  Authority  charter  not 
sufficient  to  create  federal  jurisdiction. 

Enterprise  Management  Consultants  v.  Hodell.  10th  Cir.  1989,  16 
ILR  2199.   Suit  to  enforce  two  bingo  management  contracts.   Case 
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is  dismissed  on  sovereign  immunity  of  the  Citizen  Band  Potawatomi 
Tribe . 

Pan  American  Inc.  v.  Svcuan  Band  of  Mission  Indians.  9th  Cir. 
1989,  16  ILR  2203.   Plaintiff  sued  to  enforce  federally  approved 
bingo  management  agreement.   Arbitration  claim  in  agreement  not 
sufficient  to  waive  tribal  sovereign  immunity.   Case  dismissed. 

Bank  of  Oklahoma  v.  Muscogee  (Creek)  Nation.  10th  Cir.  1992,  19 
ILR  2155.   After  tribal  court  issued  a  TRO  to  Bank  enjoining 
release  of  funds  to  tribal  bingo  hall  management  contractor,  Bank 
instituted  an  interpleader  action.   The  contractor  cross-claimed 
against  the  tribe.   Court  dismissed  the  interpleader  action  and 
cross -claims  based  on  sovereign  immunity.   Contractual  sovereign 
immunity  waiver  held  valid  only  in  tribal  court. 

Altheimer  and  Gray  v.  Sioux  Manufacturing  Corp.  (SMC) .  7th  Cir. 
1993,  20  ILR  2053.   Consolidated  actions  for  breach  of  contract. 
Court  holds  that  SMC  waived  immunity  from  suit  in  contract  and 
cannot  assert  tribal  sovereign  immunity.   Tribal  court  exhaustion 
is  not  required  because  SMC  explicitly  agreed  to  submit  to  venue 
and  jurisdiction  of  federal  and  state  courts  in  Illinois. 

U.S.  ex  rel.  Hall  v.  Indian  Country  Leasing.  7th  Cir.  1994,  21 
ILR  2252.   Action  challenging  gaming  contracts  dismissed  for 
failure  to  join  the  tribes  as  indispensable  parties. 

Rosebud  Sioux  Tribe  v.  Val-U  Construction  Company.   8th  Cir. 
1995,  22  ILR  2094.   Arbitration  clause  in  housing  construction 
contract  waived  tribal  sovereign  immunity  as  to  the  contract  but 
the  "sue  and  be  sued"  provision  of  tribal  corporate  charter  does 
not  waive  sovereign  immunity  for  tort  claims. 

Tamiami  Partners  v.  Miccousukee  Tribe.  11th  Cir.  1995,  22  ILR 
2177.   Gaming  management  contractor's  claims  against  tribe, 
tribal  business  council,  tribal  gaming  agency  and  tribal  court 
are  dismissed  on  tribal  sovereign  immunity  grounds.   However, 
contractors  allowed  to  proceed  against  individual  defendants. 

Sokaogon  Gaming  v.  Tueschie  Montgomery  Associates.  7th  Cir.  1996, 
23  ILR  2125.   The  tribe  waived  sovereign  immunity  by  agreeing  to 
an  arbitration  clause  in  a  contract  for  architectural  services. 

Real  estate: 

Rodriguez  v.  Pipa.  9th  Cir.  1982,  9  ILR  7,  2045.   Trespass 
action.   Federally  recognized  tribes  are  protected  by  sovereign 
immunity  from  suits  by  tribal  members.   Absent  federal  claim,  the 
U.S.  district  court  lacks  subject  matter  jurisdiction  over  tribal 
member  suits  against  other  members  for  violations  occurring  on 
the  reservation. 
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Big  Spring  v.  United  States.  9th  Cir.  1985,  12  ILR  17,  2133. 
Suit  by  tribal  members  against  Blackfeet  tribe  to  recover  mineral 
rights  alleged  to  have  been  illegally  transferred  to  tribe 
dismissed  on  sovereign  immunity. 

Imperial  Granite  Company  v.  Pala  Band  of  Mission  Indian.  9th  Cir. 
1991,  18  ILR  2137.   Imperial  used  a  reservation  road  across  fee 
land  and  tribal  land  as  sole  access  to  its  pit  since  1933.   The 
tribe  closed  the  road.   Imperial  sued  to  regain  access  and  an 
easement.   Case  dismissed  on  tribal  sovereign  immunity. 

Mavnard  v.  Narrangansett  Indian  Tribe.  1st  Cir.  1993,  20  ILR 
2062.   Boundary  dispute  between  Tribe  and  non-Indians.   Trespass 
action  against  tribe  dismissed.   Rhode  Island  Indian  Claim 
Settlement  Act  contains  no  waiver  of  tribal  sovereign  immunity. 

Pit  River  Home  and  Agricultural  Co-op  v.  United  States.  9th  Cir. 
1994,  21  ILR  2159.   Intratribal  dispute  over  land  ownership.   Pit 
River  Co-op  is  a  group  of  tribal  members.   Co-op's  claim  under  28 
U.S.C.  1362  dismissed  because  Co-op  is  not  an  Indian  tribe  and 
because  the  Pit  River  tribal  council  is  an  indispensable  party 
that  has  not  waived  sovereign  immunity. 

Rupp  V.  Omaha  Indian  Tribe.  8th  Cir.  1995,  22  ILR  2068.   Boundary 
dispute  along  Missouri  River.   Court  holds  that  tribe  waived  its 
sovereign  immunity  to  counterclaims  by  clearly  and  unequivocally 
consenting  to  suit.   Tribal  charter  contains  "sue  and  be  sued" 
clause,  and  tribe  agreed  to  litigate  counterclaim  in  open  court. 

Regulation  of  non- Indians: 

California  v.  Harvier.  9th  Cir.  1983,  10  ILR  9,  2088. 
Declaratory  action  regarding  game  and  fish  regulation. 
California  suit  against  Quechen  tribal  officials  dismissed  on 
tribal  sovereign  immunity. 

Burlington  Northern  Railroad  v.  Blackfeet  Tribe.  9th  Cir.  1981, 
18  ILR  2005.   BN  challenge  to  tribal  right  to  tax  railroad 
rights-of-way  dismissed  against  tribe  on  sovereign  immunity 
grounds.   Railroad  claim  against  tribal  officials  allegedly 
acting  in  violation  of  federal  law  for  prospective  relief  is 
allowed  to  stand. 

Arizona  Public  Service  v.  Aspaas.  9th  Cir.  1995,  23  ILR  2003. 
Navajo  Nation  enjoined  from  regulating  ASP's  non-Indian 
employment  practices  at  plant  on  Navajo  reservation  because 
Navajo  Nation  waived  whatever  authority  it  may  have  had  to 
regulate  ASP's  employment  practices  by  the  terms  of  the  lease 
documents  between  the  tribe  and  ASP. 
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state  taxes: 

Chemehuevi  Tribe  v.  California  State  Board  of  Equalization,  9th 
Cir.  1985,  12  ILR  9,  2057.   Tribal  sovereign  immunity  bars 
state's  counterclaim  for  cigarette  taxes. 

Scpjaxin  Island  Tribe  v.  Washington.  9th  Cir.  1986,  13  ILR  2053. 
Although  Washington  may  tax  and  regulate  tribal  liquor  sales, 
state's  counterclaim  for  past  due  taxes  is  barred  by  tribal 
sovereign  immunity. 

Oklahoma  Tax  Commission  v.  Graham.  10th  Cir.  1987,  14  ILR  2117. 
Oklahoma's  state  court  action  against  Chickasaw  Nation  for  tax 
collection  removed  to  federal  court  and  then  dismissed  on  tribal 
sovereign  immunity. 

Oklahoma  Tax  Commission  v.  Graham.  10th  Cir.  1988,  15  ILR  2073. 
On  remand  from  United  States  Supreme  Court.   State  court  action 
to  collect  taxes  from  tribe  was  properly  removed  to  federal  court 
because  the  state  failed  to  plead  either  tribal  consent  to  suit 
or  tribal  waiver  of  sovereign  immunity. 

Oklahoma  Tax  Commission  v.  Wyandotte  Tribe,  10th  Cir.  1990,  18 
ILR  2001.   Oklahoma's  tcix  claim  against  tribe  remanded  to  state 
court.   Defense  of  tribal  sovereign  immunity  does  not  constitute 
a  substantial  question  of  federal  law  sufficient  to  vest 
jurisdiction  in  the  federal  court. 

Exclusion  from  reservation: 

Hardin  v.  White  Mountain  Apache  Tribe,  9th  Cir.  1985,  13  ILR  3, 
2020.   Sovereign  immunity  shields  tribe  and  tribal  officials  from 
suit  challenging  tribal  exclusion  of  a  nonmember  from  the 
reservation. 

Poodrv  V.  Tonawanda  Seneca  Indians.  2nd  Cir.  1996,  23  ILR  2106. 
ICRA  held  to  allow  petitioner  to  test  the  legality  of  exclusion 
from  tribe's  reservation.  The  court  also  held  that  habeas  corpus 
is  properly  directed  to  tribal  officials  acting  in  violation  of 
federal  law  and  therefore  beyond  lawful  tribal  authority. 
Further,  the  ICRA  does  not  authorize  habeas  actions  against  the 
tribe  itself. 


Intertribal: 

Wichita  and  Affiliated  Tribes  of  Oklahoma  v.  Model,  D.C.  Cir. 
1986,  13  ILR  13.   The  D.C.  Cir.  approves  the  BIA  distribution 
plan  for  land  income  to  three  separate  tribes,  but  dismisses  the 
Caddo  Tribe  claim  for  retroactive  relief  because  the  two  other 
tribes  had  not  waived  sovereign  immunity. 
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Nero  V.  Cherokee  Nation  of  Oklahoma.  10th  Cir.  1989,  17  ILR  2020. 
Non-Cherokee  descendants  of  slaves  owned  by  Cherokee  Nation  sued 
Nation,  its  officials,  and  U.S.  to  enforce  rights  under  1866 
treaty,  and  assert  various  civil  rights  claims.   Case  dismissed 
on  tribal  sovereign  immunity  grounds. 

Confederated  Tribes  of  the  Chehalis  Reservation  v.  Lu1an.  9th 
Cir.  1991,  18  ILR  2062.   Plaintiff  Tribe  sues  U.S.  to  enjoin 
recognition  of  the  Quinalt  Indian  Nation  as  the  sole  governing 
authority  for  the  Quinalt  reservation.   Case  dismissed  for 
failure  to  join  Quinalt  Nation  as  an  indispensable  party.   Tribal 
sovereign  immunity  prevented  joinder. 

Keweenaw  Bay  Indian  Community  v.  Michigan.  6th  Cir.  1993,  21  ILR 
2007.   Plaintiff  tribe  suit  to  enforce  treaty  rights  dismissed 
for  failure  to  join  the  Bad  River  and  Red  Cliff  Bands  of  Lake 
Superior  Chippewa  Indians  who  are  indispensable  parties  and 
cannot  be  joined  because  of  sovereignty  immunity. 

Ouileute  Indian  Tribe  v.  Babbitt.   9th  Cir.  1994,  21  ILR  2068. 
Plaintiff  tribe  challenged  escheat  of  land  to  Quinault  tribe 
under  Indian  Land  Consolidation  Act  through  the  probate  of  Makah 
Indian  who  held  trust  land  interests  on  the  Quileute,  Quinault 
and  Makah  reservations.   Court  dismissed  for  failure  to  join 
Quinault  tribe  as  an  indispensable  party.   Quinault  tribe  could 
not  be  joined  because  of  sovereign  immunity. 

United  States  preen^tion: 

U.S.  V.  Red  Lake  Band  of  Chippewa.  8th  Cir.  1987,   14  ILR  2144. 
Tribal  sovereign  immunity  may  not  be  asserted  against  the  U.S. 

Blue  Legs  v.  BIA.  8th  Cir.  1989,  16  ILR  2051.   The  Resource 
Conservation  and  Recovery  Act,  42  U.S.C.  §  6901  et  seq.  waives 
tribal  sovereign  immunity  for  violations  of  the  act.   Court 
orders  Tribe,  BIA  and  Indian  Health  Service  to  jointly  clean  up 
reservation  dump  sites. 

Public  Service  Co.  of  Colorado  v.  Shoshone  Banneck  Tribes,  9th 
Cir.  1994,  21  ILR  2167.   Tribe  tried  to  stop  nuclear  fuel 
shjrments  across  reservation.   Court  holds  that  Congress  waived 
tribal  sovereign  immunity  in  the  Hazardous  Mineral  Transportation 
Act. 


Personal  injury: 

Medina  v.  San  Juan  Pueblo.  10th  Cir.  1989,  17  ILR  2020.   Non- 
Indian  sues  to  enforce  a  settlement  agreement  obtained  after 
injury  he  sustained  working  for  tribe's  sand  and  gravel 
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operation.   Tribal,  U.S.  District,  and  10th  Circuit  Courts  all 
dismissed  because  tribe  failed  to  waive  sovereign  immunity. 

Gaines  v.  Ski  Apache.  10th  Cir.  1993,  20  ILR  2169.   Texas  citizen 
sued  for  injuries  when  struck  in  head  by  a  chair  lift  at 
Mescalaro  Apache  Ski  Resort.   Case  dismissed  for  lack  of 
diversity  jurisdiction.  . 

Bankruptcy: 

Richardson  v.  Mount  Adams  Furniture.  9th  Cir.  1992,  20  ILR  2008. 
Bankruptcy  trustee  obtains  $8,779  judgment  for  preferential 
transfer  against  Mount  Adams  Furniture,  a  wholly  owned  Yakima 
Nation  business.   Ninth  Circuit  reverses  judgment  and  dismisses 
trustee  claim  on  the  grounds  of  tribal  sovereign  immunity. 

Hoopa  Valley  Tribe  v.  Hong  Kong  and  Shanghai  Banking  Corp..  9th 
Cir.  1994,  21  ILR  2157.   Tribe  had  a  timber  contract  with  Bank. 
Bank  had  possession  of  substantial  amounts  of  tribal  timber  when 
bank  declared  bankruptcy.   The  court  held  that  federal  law 
preempts  the  application  of  state  commercial  law  to  the  extent 
that  state  law  would  vest  the  right  to  the  proceeds  from  timber 
sales  in  bank's  other  creditors.   Since  the  timber  was  a  trust 
asset  of  the  tribe,  the  tribe  retained  ownership. 

Seymour  v.  Confederated  Tribes  of  Coville  Reservation.  9th  Cir. 
Bankruptcy  Appellate  Panel  1995,  22  ILR  2175.   Bankruptcy  court 
lacks  jurisdiction  to  discharge  debts  to  tribal  credit  agency  in 
the  absence  of  am  express  waiver  of  tribal  sovereign  immunity  or 
a  limitation  of  tribal  sovereign  immunity  in  the  1994  Bankruptcy 
Reform  Act. 


Employment : 

Sulcer  V.  Davis.  10  Cir.  1993,  20  ILR  2081.   Plaintiff  challenges 
termination  of  her  employment  by  tribe  business  committee.   Case 
dismissed  in  tribal  and  federal  court  on  tribal  sovereign 
immunity. 

Sac  and  Fox  Nation  v.  Hanson.  10th  Cir.  1995,  22  ILR  2090. 
Employees  of  off  reservation  tribal  enterprise  sued  and  recovered 
judgment  against  tribal  enterprise  for  back  pay.   Court  enjoins 
state  court  from  proceeding  on  third  party  indemnification  claims 
against  the  tribe  on  grounds  of  sovereign  immunity. 

Other: 

U.S.  ex  rel.  Hall  v.  Creative  Games  Technology.  8th  Cir.  1994,  21 
ILR  2145.   Court  dismisses  private  citizen  challenge  under  25  USC 
§  81  that  service  contracts  for  a  tribal  gaming  operation  failed 
to  comply  with  the  Indian  Gaming  Regulatory  Act .   Case  was 
dismissed  because  of  tribal  sovereign  immunity,  the  tribe  being 
an  indispensable  party. 


105 


U.S.  District  Court  decisions 


Civil  Rights  violations: 

ShortBull  V.  Horse,  D.S.D.  1980,  7  ILR  6.  Challenge  by  candidate 
denied  right  to  seek  office  in  Oglala  Sioux  Tribal  election 
dismissed  because  42  U.S.C.  1983  and  1985(3)  are  available  only 
where  defendants  act  under  color  of  state  rather  than  tribal  law. 

Wells  V.  Philbrick.  D.S.D.  1980,  7  ILR  8.   Tribal  child  custody 
dispute.   Suit  under  42  U.S.C.   §  1983  ruled  unavailable  because 
action  complained  of  is  under  color  of  tribal  law  rather  than 
state  law.   Further,  claim  for  tribal  council's  failure  to 
appoint  judges  is  barred  by  tribe's  sovereign  immunity. 

Rodriguez  v.  LaJolla  Band  of  Mission  Indians,  S.D.Cal.  1980,  7 
ILR  13.  Action  against  tribe  for  civil  rights  deprivation  and 
ICRA  violations  dismissed  on  tribal  sovereign  immunity. 

Barnes  v.  White,  N.D.N.Y.  1980,  7  ILR  16.   Members  of  St.  Regis 
Mohawk  Tribe  cannot  sue  under  ICRA  or  42  U.S.C.  §  1983  tribal 
officials  who  refuse  to  vacate  office  after  being  voted  out  in 
recall  elections. 

Toineeta  v.  Andrus.  W.D.N. C.  1980,  7  ILR  17.   Tribal  member  suit 
alleging  due  process  deprivation  of  tribal  land  rights  dismissed. 
Court  held  that  the  enforcement  limitations  of  the  ICRA  cannot  be 
circumvented  by  bringing  suit  under  42  U.S.C.  1983  or  1985(3) 
against  tribal  members  or  tribal  officials. 

Bruette  v.  Knope,  E.D.Wis.  1982,  10  ILR  5.   Tribal  members  bring 
42  U.S.C.  §  1983  action  against  county  and  tribal  police  officers 
who  were  jointly  involved  in  a  high-speed  chase  in  part  on 
Menominee  reservation.   Civil  rights  complaint  against  tribal 
defendants  dismissed  on  basis  of  sovereign  immunity.   Claim 
against  county  defendants  allowed  to  stand. 

Stroud  V.  Seminole  Tribe,  D.Fla.  1983,  11  ILR  1,  3001.   Non- 
Indian  plaintiff's  reverse  employment  discrimination  claim 
against  tribe  under  ICRA  is  barred  by  sovereign  immunity. 

Charley  v.  Washington,  E.D.Wash.  1984,  11  I.L.R.  12,  3043. 
Discrimination  suit  based  on  42  U.S.C.  §§  1981  and  1983  barred  by 
tribal  sovereign  immunity. 

Stroud  V.  Seminole  Tribe,  S. D.Fla.  1985,  12  ILR  12,  3052. 

Summary  judgment  for  tribe  granted  in  employment  discrimination 

suit  by  non- Indian  under  42  U.S.C.  §  1981,  based  on  tribal 
sovereign  immunity. 

Sandman  v.  Dakota.  W.D.Mich.  1992,  20  ILR  3055.   Action  against  a 
tribal  court  judge  accused  of  violating  plaintiff's  right  to  due 
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process  in  a  child  custody  action  under  the  Indian  Civil  Rights 
Act  dismissed  on  tribal  sovereign  immunity. 

Baucms  v.  Brunson.  E.D.Calif.  1995  22  ILR  3231.   Plaintiff  sues 
security  officer  at  an  Indicui  gaming  operation  for  false  arrest 
under  42  U.S.C.  1983  and  1985.   Motion  to  dismiss  denied.   Court 
finds  that  the  security  officer  is  not  a  tribal  official  who  may 
assert  tribal  sovereign  immunity. 


Intratribal : 

Sahmaunt  v.  Horse.  W.D.Okla.  1984,  11  ILR  19.   Tribal  election 
dispute  dismissed  for  lack  of  subject  matter  jurisdiction. 

Learned  v.  Cheyenne  Arapaho  Tribe.  W.D.Okla.  1984,  il  ILR  23. 
Tribal  election  dispute  dismissed  for  lack  of  jurisdiction. 

Runs  After  v.  U.S. .  D.S.D.  1984,  12  ILR  1,  3001.   District  court 
finds  no  jurisdiction  in  tribal  election  dispute. 

Nero  v.  Cherokee  Nation.  N.D.Okla.  1986,  13  ILR  6,  3045.   Non- 
Cherokee  Plaintiff  asserts  that  tribal  officials  deprived  him  of 
right  to  vote  in  tribal  election  and  deprived  him  of  benefit  of 
federally  funded  tribal  programs.   Court  held  that  complaint 
fails  to  state  a  claim  against  the  Cherokee  Nation  because  of 
sovereign  immunity  of  the  tribe. 

U.S.  ex  rel.  Shakopee  Sioux  Community  v.  Pan  American  Management 
and  Little  Six  Enterprises  v.  Shakopee  Sioux  Community.   D.Minn. 
1986  14  ILR  3015.   Breach  of  contract  and  tortious  interference 
with  contractual  relations  claims  by  bingo  management  companies 
against  tribe  dismissed  on  grounds  that  management  agreements  are 
null  and  void.   Court  refuses  dismissal  of  remaining  claims  on 
sovereign  immunity  grounds,  holding  that  because  these  claims 
arise  out  of  same  transactions  as  tribe's  suit,  tribe  has  waived 
sovereign  immunity. 

Johnson  v.  Eastern  Band  Cherokee  Nation.  N.D.N.Y.  1989,  16  ILR 
3127.   Court  lacks  subject  matter  jurisdiction  to  compel  tribe  to 
grant  membership  in  tribe . 

Shermoen  v.  United  States.  N.D.Calif.  1991,  18  ILR  3095. 
Individual  Indians  and  the  Coast  Indian  Community  of  Yurok 
Indians  file  constitutional  challenge  to  the  Hoopa-Yurok 
Settlement  Act.   Court  dismisses.   Hoopa  Valley  and  Yurok  tribes 
are  necessary  parties  and  cauinot  be  joined  because  of  sovereign 
immunity. 

Ross  V.  Flandreau  Santee  Sioux  Tribe.  D.S.D.  1992,  20  ILR  3041. 
Nonresident  members  of  the  tribe  challenged  per  capita 
distribution  of  gaming  revenues  to  resident  tribal  members  only 
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as  violative  of  ICRA.   Court  held  that  while  it  lacks 
jurisdiction  under  ICRA,  it  has  jurisdiction  to  assure  tribe's 
compliance  with  the  Indian  Gaming  Regulatory  Act  and  enjoined  per 
capita  payments  pending  final  resolution  of  the  litigation. 

United  Keetoowah  Band  of  Cherokee  Indians  v.  Mankiller.  N.D.Okla. 
1993,  20  ILR  3198.   Tribal  plaintiffs  challenge  authority  of 
Cherokee  Nation  to  impose  sales  tax  on  tobacco  products.   Case 
dismissed  for  failure  to  join  Cherokee  Nation  as  an  indispensable 
party.   Tribal  sovereign  immunity  presents  joinder. 

Cruz  V.  Ysleta  Del  Sur  Tribal  Council.  W.D.Tex.  1993,  21  ILR 
3127.   Court  holds  that  29  U.S.C.  §  794(a)  waives  sovereign 
immunity  for  actions  under  the  Rehabilitation  Act  (which  protects 
handicapped  persons  in  dealing  with  entities  receiving  federal 
funds) ,  but  Voting  Rights  Act  of  1965  does  not  apply  to  tribal 
elections. 


Davids  v.  Covhis.   E.D.Wis.  1994,  22  ILR  3061.   Tribal  members 
sued  tribal  council  alleging  misconduct  in  tribal  gaming 
operation.   Court  dismissed.   Indian  Gaming  Regulatory  Act  does 
not  waive  tribal  sovereign  immunity  nor  create  a  private  cause  of 
action  against  tribal  officials. 

GNS  Inc.  v.  Winnebago  Tribe.  N.D.Iowa  1994,  22  ILR  3068.   Casino 
manager  sues  tribe  for  breach  of  contract  and  refusal  to 
arbitrate.   Court  dismissed  after  finding  no  waiver  of  sovereign 
immunity. 

Smith  V.  Babbitt.  D.Minn.  1995,  22  ILR  3148.   Tribal  members  sued 
Shakopee  Mdewakanton  Sioux  Community  and  its  business  council  for 
violations  of  IGRA,  ICRA,  Indiam  Reorganization  Act,  RICO  and 
violations  of  tribal  constitution  and  bylaws,  alleging  unlawful 
distribution  of  gaming  revenues  and  unlawful  withholding  of 
revenues  and  benefits  from  tribal  members.   The  court  dismissed 
because  a  determination  of  tribal  membership  would  be  required 
and  because  the  tribe  had  not  waived  its  sovereign  immunity  from 
suit. 

Montgomery  v.  Flandreau  Santee  Sioux  Tribe.  D.S.D.  1995,  22  ILR 
3354.   Plaintiff  challenges  denial  of  tribal  membership  and 
misapplication  by  defendants  of  gaming  revenues.   Court  finds 
that  neither  the  IGRA  or  the  ICRA  authorize  private  rights  of 
action.   Court  lacks  subject  matter  jurisdiction  to  consider 
gaming  revenue  allocation  or  if  plaintiffs  were  wrongfully  denied 
enrollment. 
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Commercial: 

Murray  Insulation  v.  Rosebud  Housing  Authority.  S.D.Iowa  1980,  7 
ILR  20.   Non- Indian  sued  for  breach  of  contract.   Tribal 
ordinance  codified  at  24  CFR  §  805.110  waives  tribal  immunity  to 
suit  against  Rosebud  Housing  Authority. 

R.J.  Williams  Co.  v.  Ft.  Belknap  Housing  Authority,  D.C.Mont. 
1981,  8  ILR  11,  3059.   Construction  contract  dispute.   Tribe 
Housing  Authority  attached  plaintiff's  property  through  tribal 
court  without  due  process.   Plaintiff  sued  to  enjoin  tribal  court 
and  Housing  Authority  and  for  damages.   Court  denied  relief. 
Federal  court  does  not  have  jurisdiction  under  ICRA  to  review 
civil  tribal  court  actions  which  are  allege  to  exceed  court's 
jurisdictional  powers  and  violate  federal  due  process  rights  of  a 
non- Indian. 

Red  Lake  Band  of  Chippewa  v.  American  Arbitration  Association. 
D.Minn.  1981,  8  ILR  18,  3114.   Court  enjoins  Defendant  from 
arbitrating  a  contract  dispute  for  construction  of  buildings 
between  tribe  and  a  general  contractor.   Contracts  made  with 
Indian  tribes  for  money  are  invalid  without  approval  by  Secretary 
of  Interior  and  Commissioner  of  Indian  Affairs.   25  USC  §  81. 
Indian  tribes  are  protected  from  suit  by  sovereign  immunity  which 
cannot  be  waived  by  their  tribal  officers. 

Gearhart  Ind.  v.  Cerco  Corp..  W.D.Okla.  1984,  12  ILR  3,  3005. 
Non- Indian  Texas  Corp.  and  tribe  contract  dispute.   Plaintiff 
sues  Comanche  tribal  enterprise.   Dismissed  on  basis  of  tribal 
sovereign  immunity. 

Federal  Land  Bank  v.  Reeves.  D.S.D.  1987,  14  ILR  3071. 
Collection  action  by  Federal  Land  Bank  against  tribal  member  and 
the  United  States  stayed  pending  exhaustion  of  remedies  in  tribal 
court . 

Palmer  v.  Yankton  Sioux  Tribe.  D.S.D.  1987,  15  ILR  3001. 
Plaintiff's  action  dismissed  without  prejudice  so  that  tribal 
court  may  determine  whether  tribe  waived  sovereign  immunity  when 
it  signed  promissory  note  in  acknowledgement  of  its  debt  for 
purchase  of  oil  and  gas  products . 

C&R  Wyoming  Corp.  v.  Northern  Arapaho  Tribe.  D.Wyo.  1989,  16  ILR 
3133.   The  tribe  owed  plaintiff  $200,000  on  a  note  for  the 
purchase  of  1/3  of  plaintiff's  stock.   Plaintiff  declared 
bankruptcy  and  trustee  attempted  to  collect  on  the  note  for  the 
benefit  of  other  creditors.   District  court  reverses  bankruptcy 
court's  denial  of  defendant's  motion  to  dismiss  holding  that  the 
bankruptcy  code  does  not  contain  eui  express  waiver  of  tribal 
sovereign  immunity. 
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stock  West  Corp.  v.  Taylor.  D.Ore.  1990,  17  ILR  3033.   Non-Indian 
corporate  plaintiff  sues  for  legal  malpractice  and 
misrepresentation  against  tribal  attorney.   Court  holds  that 
Colville  Tribe  sovereign  immunity  extends  to  the  defendant,  an 
officer  of  the  tribe. 

G.L.  Bingo  v.  Luian.  S.D.Ala.  1990,  17  ILR  5119.   Plaintiff's 
action  dismissed  for  failure  to  join  the  tribe  as  an 
indispensable  party  and  failure  to  exhaust  tribal  remedies. 

Leigh  v.  Black  Feet  Tribe.  D.Mass.  1990,  17  ILR  3129.  Plaintiff 
sold  100%  stock  ownership  in  going  business  to  tribe  for  $400,000 
in  cash  and  a  $200,000  note.   Tribe  defaulted  on  note.   Plaintiff 
sued  tribe  in  its  corporate  capacity.   Court  holds  that  tribe 
waived  sovereign  immunity  with  a  "sue  or  be  sued"  clause  in  its 
corporate  charter. 

Tamiami  Partners  v.  Miccosukee  Tribe.  S.D.  Fla.  1992,  19  ILR 
3181.   Plaintiff  tribal  gaming  management  contractor's  injunction 
request  denied  because  tribe's  narrow  waiver  of  sovereign 
immunity  does  not  extend  to  the  licensing  process. 
46. 

Tohono  Nation  v.  Schwartz.  D.Ariz.  1993,  20  ILR  3213. 
Court  enjoins  state  court  proceeding  by  non- Indian  contractor 
against  tribal  housing  authority  for  breach  of  contract, 
enforcement  of  a  settlement  agreement,  and  seeking  writ  of 
execution  against  an  of f- reservation  bank  account.   Even  though 
the  Housing  Authority  has  waived  sovereign  immunity,  the  court 
finds  it  lacks  subject  matter  jurisdiction  and  action  should  have 
been  brought  in  tribal  court . 

CCI  Inc.  V.  Hartman.  D.Conn.  1994,  21  ILR  3109.   Plaintiff  sues 
two  non- Indian  employees  of  tribal  gaming  enterprise  for  pff- 
reservation  activity.   Even  though  plaintiff  joined  the  tribe  in 
the  action  and  anticipated  the  defense  of  sovereign  immunity,  the 
case  must  be  dismissed  because  the  state  law  claims  have  not 
thereby  been  converted  into  a  federal  claim.   The  issue  of  tribal 
sovereign  immunity  alone  is  not  sufficient  to  give  the  federal 
courts  subject  matter  jurisdiction. 

Niagara  Mohawk  Power  v.  Tonawanda  Band  of  Seneca  Indians.  W.D.NY 
1994,  22  ILR  3040.   Plaintiff  sought  declaratory  judgment  of 
rights  with  regard  to  franchise  agreement  between  tribe  and 
plaintiff.   District  court  dismissed  for  lack  of  subject  matter 
jurisdiction  based  upon  tribe's  sovereign  immunity  and  failure  to 
join  tribe  as  an  indispensedale  party. 

Federico  v.  Capitol  Gaming  International.  D.R.I.  1995,  22  ILR 
3233.   Plaintiff  sued  for  payment  $8,333.34  and  costs  for 
legislative  lobbying  services  provided  to  Narragansett  Tribe. 
Court  dismissed  suit  on  tribal  sovereign  immunity  grounds. 
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Calvello  V.  Yankton  Sioux  Tribe.  D.S.D.  1995,  22  ILR  3295. 
Plaintiff  sues  under  Federal  Arbitration  Act  to  enforce 
arbitrator's  decision  awarding  him  $55,317  in  net  profits  and 
$83,760  in  lost  compensation  on  gaming  employment  contract. 
Court  grants  tribe's  motion  to  dismiss  on  grounds  of  sovereign 
immunity. 

Whiteco  Industries  v.  Yankton  Sioux  Tribe.  D.S.D.  1995,  22  ILR 
3368.   Plaintiff  sues  tribe  for  payment  for  placement  of 
billboards  along  public  highways  to  advertise  tribe's  casino. 
Tribe  asserts  sovereign  immunity  and  nonapproval  by  tribe  of  the 
contracts.   Court  grants  tribe  motion  to  dismiss. 


Real  estate: 

Connecticut  v.  Babbitt.  D.Conn.  1995,  22  ILR  3345.   Connecticut 
attorney  general  sought  to  enjoin  Secretary  of  Interior  from 
accepting  245.25  acres  of  land  into  trust  on  behalf  of 
Mashantuelet  Pequot  Tribe.   Court  finds  the  tribe  is  not  an 
indispensable  party.   Court  has  jurisdiction  over  the  action 
which  may  proceed  without  joinder  of  the  tribe. 

Non- Indians: 

Amoco  Production  Co.  v.  MacDonald.  D.M.N.  1980,  8  ILR  3.   Suit 
challenged  whether  Indian  tribal  tax  violates  federal  law.   Court 
held  tribal  officers  not  immune  from  suit  where  actions  are 
alleged  to  be  unconstitutional  or  beyond  their  statutory  powers. 

Lummi  Tribe  v.  Hallauer.  W.D.Wash.  1982,  9  ILR  5,  3025.   Lummi 
tribe  has  authority  to  operate  and  maintain  sewer  system  for  all 
residents  of  reservation  (including  non- Indians)  to  the  exclusion 
of  state  sewer  districts,  both  as  a  proper  exercise  of  tribal 
government  powers  and  to  protect  the  economic  security,  health 
and  welfare  of  the  tribe. 

Colorado  River  Indian  Tribes  v.  Town  of  Parker.  D.Ariz.  1986,  14 
ILR  3009.   Tribe  sought  to  enjoin  town  from  enforcing  its 
building  code  on  unallotted  trust  land  within  city  limits.   Town 
counterclaimed  1)  that  town  was  disestablished;  2)  to  enjoin 
enforcement  of  tribal  ordinances  against  non- Indians  because 
ordinances  violated  federal  common  law  and  non- Indians  had  no 
voting  franchise;  and  3)  tribal  licensing  and  taxing  ordinances 
could  not  be  imposed  on  non- Indians  because  they  had  not  been 
approved  by  the  BIA.   Town  of  Parker  counterclaims  against 
plaintiff  tribe  dismissed  on  grounds  of  tribal  sovereign 
immunity. 
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Thon  V.  Ferry  Covintv.  E.D.Wash.  1994,  21  ILR  3182.   Suit  by  non- 
Indian  landovmers  challenging  application  of  state-tribal 
intergovernmental  land  use  planning  agreement  to  fee  lands  within 
the  Colville  Indiam  Reservation  dismissed  because  tribe  is  an 
indispensable  party  that  has  not  waived  sovereign  immunity. 

Intratribal : 

Navaio  Nation  v.  Confederated  Tribes  of  Warm  Springs  Reservation. 
D.Ore.  15  ILR  3058.   Navajo  Nation  sued  Warm  Springs  Tribe  to 
declare  which  tribal  court  had  jurisdiction  over  custody  of  two 
orphaned  Indian  children  of  mixed  Navajo  and  Warm  Springs 
ancestry.   Maternal  grandmother  kidnapped  children  from  Navajo 
reservation  and  took  them  to  Warm  Springs.   Navajo  tribal  court 
asked  for  full  faith  and  credit  from  Warm  Springs  tribal  court 
and  to  enjoin  Warm  Springs  tribal  court  from  exercising 
jurisdiction  over  children  under  ICRA  and  Indian  Child  Welfare 
Act .   Court  dismissed  because  Warm  Springs  tribe  is  immune  from 
suit  on  basis  of  sovereign  immunity.   See  also  Navaio  Nation  v. 
Warm  Springs  Tribe.  D.Ore,  1988,  15  ILR  3060. 

Confederated  Tribes  of  Chehalis  Reseirvation  v.  Luian.  W.D.Wash. 
1990,  17  ILR  3025.   Treaty  dispute.   Plaintiff  tribe  sought  to 
enjoin  U.S.  from  dealing  with  Quinault  Indians  as  sole  governing 
body  of  Quinault  reservation.   Action  dismissed.   Quinault  Nation 
is  an  indispensable  party  and  cannot  be  joined  because  of 
sovereign  immunity. 

Kickapoo  Tribe  of  Oklahoma  v.  Luian.   D.D.C.  1990,  17  ILR  3027. 
Court  dismisses  plaintiff  tribe's  claim  holding  that  plaintiff 
tribe  lacks  standing  to  challenge  secretary's  certification  of 
constitutional  election  by  Texas  Band  of  Kickapoo  Indians.   Court 
also  holds  that  Texas  Band  is  an  indispensable  party  and 
sovereign  immunity  presents  joinder. 

United  States  preemption: 

U.S.  V ■  Boggs .  D.Mont.  1980,  8  ILR  1.   Tribe  not  immune  from 
federal  grand  jury  subpoena  investigating  theft  from  Indian 
tribal  organization.. 

U.S.  V.  Morris.  D.M.N.  1991,  18  ILR  3020.   Garnishment  of  wages 
by  U.S.  against  employee  of  Navajo  tribe  denied.   Court  holds 
that  Congress  has  not  authorized  the  U.S.  to  garnish  wages 
located  within  reservation  of  the  sovereign  Navajo  Nation  by 
waiving  tribal  sovereign  immunity  or  otherwise.   The  Navajo 
Nation  has  not  authorized  garnishment  either. 
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Personal  injury: 

Suarez  v.  Confederated  Tribes  of  Yakima  Indian  Nation.  E.D.Wash. 
1991,  18  ILR  3120.   Wrongful  death  action  and  similar  claims 
against  tribe  and  tribal  police  officer  dismissed  on  grounds  of 
sovereign  immunity.   Decedent  was  male  of  Mexican  ancestry.   He 
was  struck  and  killed  while  crossing  a  street  by  an  on-duty 
tribal  police  officer. 

Elliott  V.  Capitol  International  Bank.  E.D.  Tex.  1994,  22  ILR 
3067.   Plaintiff  sues  tribally  owned  bank  for  fraud.   Court 
dismisses  action  against  tribe  because  of  tribal  sovereign 
immunity. 

Bankruptcy: 

Confederated  Tribes  of  Colville  Reservation  v.  Seymour. 
Bankruptcy  E.D.Wash.  1993,  20  ILR  3158.   Tribal  creditor 
challenges  bankruptcy  plan  of  tribal  member  debtor.   Court  holds 
that  Bankruptcy  Act  does  not  waive  tribe's  sovereign  immunity  and 
orders  removal  and  dismissal  of  tribe  from  plan  on  grounds  the 
court  lacks  jurisdiction  over  it. 

Employment : 

Sulcer  V.  Citizen  Band  Potowatami  Tribe.  W.D.  Okla.  1992,  19  ILR 
3071.   Employment  discrimination  suit  against  the  tribe  dismissed 
for  lack  of  subject  matter  jurisdiction  based  upon  tribal 
sovereign  immunity. 

Long  V.  United  Tribes  of  Kansas  and  S.E.  Nebraska  Inc.,  D.Kan. 
1993,  20  ILR  3142.   In  employment  discrimination  action  court 
rules  that  defendant  is  not  an  Indian  tribe  for  purposes  of 
asserting  tribal  sovereign  immunity  and  therefore  cannot  assert 
immunity  in  a  42  U.S.C.  §  1983  action. 

Cameron  v.  Bay  Mills  Indian  Community.  W.D.  Mich.  1994,  21  ILR 
3053.   Tribal  member  sues  tribe  and  tribal  council  for  wrongful 
termination  from  tribal  police  department.   Court  dismisses 
action  finding  that  "consent  to  be  sued"  clause  in  tribal  charter 
does  not  confer  jurisdiction  on  the  federal  court. 

Miller  v.  Coyhis.  E.D. Wis.  1995,  22  ILR  3137.   Plaintiff  sued 
tribal  council  for  wrongful  termination,  assault  and  battery,  and 
first  amendment  free  speech  deprivation  in  violation  of  42  U.S.C. 
§  1983.   Court  held  claims  barred  by  doctrine  of  tribal  sovereign 
immunity. 
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Barker  v.  Menominee  Nation  Casino.  E.D.  Wis.  1995,  22  ILR  3278. 
Suit  for  wrongful  termination  from  employment  against  tribal 
casino,  tribal  gaming  commission  and  tribal  legislature. 
Dismissed  on  grounds  of  sovereign  immunity. 

Collective  bargaining: 

Roberson  v.  Confederated  Tribes  of  the  Warm  Springs  Reservation. 
D.Oreg.  1980,  7  ILR  5.   Employees  suit  for  employer's  breach  of 
collective  bargaining  agreement  is  dismissed  against  tribal 
employer  based  on  tribe  sovereign  immunity  but  allowed  against 
Warm  Springs  Forest  Products  (tribally  owned  company) . 

Local  IV-302  International  Woodworkers  Union  of  America  v. 
Menominee  Tribal  Enterprises,  E.D. Wis.  1984,  11  ILR  21,  3100. 
Plaintiff  union  had  for  several  years  operated  under  a  collective 
bargaining  Agreement  with  the  defendant  which  required  mandatory 
union  membership  and  dues  withholding.   Two  tribal  member 
employees  sought  relief  in  the  tribal  court  from  union 
membership.   The  tribal  court  granted  the  relief.   Plaintiff 
asked  the  federal  court  to  enforce  the  agreement.   Court  refused 
to  enjoin  tribal  enterprise  from  failing  to  honor  a  collective 
bargaining  agreement,  based  on  tribal  sovereign  immunity. 


Others: 


In  re  U.S.A.  ex  rel .  Hall.  D.Minn.  1993,  20  ILR  3164.   Non- 
Indians  sued  on  behalf  of  U.S.  to  void  various  tribal  gaming 
contracts.   Court  ruled  that  plaintiffs  lack  standing,  the  tribes 
are  indispensable  parties  and  cannot  be  joined  because  of 
sovereign  immunity. 

U.S.  ex  rel.  Hall  v.  Tribal  Development  Corp.   E.D.  Wis.  1996,  23 
ILR  3132.   Plaintiff  brings  qui  tam  action  against  tribal 
corporation  engaged  in  supplying  tribe's  gaming  operation. 
District  court  grcuits  motion  to  dismiss  for  failure  to  join  the 
tribe  as  an  indispensable  party.   Sovereign  immunity  prevents 
joinder. 
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state  Court  decisions 


Commercial: 

Halverson  v.  Roubal .  Wash.  1983,  10  ILR  6,  5026.   Neither  HUD 
regulations  which  establish  Indian  housing  authorities  nor  the 
Quinault  tribal  code  have  the  effect  of  waiving  tribal  sovereign 
immunity.   Facts  not  stated  in  opinion. 

Native  village  of  Eyak  v.  G.C.  Contractors.  Alaska  1983,  10  ILR 
6,  5027.   Builder  of  Village  Community  Center  sued  to  collect 
$13,745.98  awarded  by  arbitrator.   Village  refused  to  pay,  citing 
triisal  sovereign  immunity.   Court  held  native  village  waived 
sovereign  immunity  when  it  entered  into  a  contract  containing  an 
arbitration  clause. 

S.  Unique  Limited  v.  Gila  River  Pima  Maricopa  Indian  Community. 
Ariz.  1983,  11  ILR  4,  5002.   Plaintiff  supplied  Tribal  Farm  Corp. 
$177,000  worth  of  herbicide.   Tribe  refused  to  pay.   Court  found 
waiver  of  tribal  immunity  from  suit  in  "sue  and  be  sued"  clause 
of  corporate  charter,  but  also  found  that  tribal  immunity  was  a 
defense  to  service  of  process.   Suit  dismissed  for  lack  of  proper 
service  of  process. 

Southwest  Forest  Indu'^tries  v.  Hoopa  Timber  Corporation,  Calif. 
1984,  11  ILR  6,  5009.   Tribal  sovereign  immunity  does  not  bar 
state  court  adjudication  of  this  contract  dispute.   Court  found 
sovereign  immunity  waiver  in  contract  language. 

Val/Del  Inc.  v.  Arizona  Superior  Court,  Ariz.  1984,  12  ILR  4, 
5015.   A  contract  arbitration  clause  in  a  bingo  management 
agreement  with  a  tribe  is  an  express  waiver  of  tribal  sovereign 
immunity. 

Hydro  Thermol  Enercry  Corp.  v.  Ft.  Bidwell  Indian  Community. 
Calif.  1985,  12  ILR  23,  5103.   Plaintiff  and  tribal  chairman 
signed  contract  containing  arbitration  clause.   Tribal  council 
had  not  approved  contract.   Lower  court  arbitration  award  against 
tribe  reversed  because  tribal  council  had  not  waived  its  immunity 
from  suit . 

Padilla  v.  Pueblo  of  Acoma  d/b/a  Sky  City  Contractors.  N.M.  1988, 
15  ILR  5045.   Plaintiff  contracted  to  supervise  roof  installation 
off  reservation  for  a  tribal  construction  company.   Defendant 
refused  to  pay  and  asserted  sovereign  immunity.   Held:   state 
court  may  exercise  jurisdiction  over  tribe  when  engaged  in  off- 
reservation  activity  as  an  unincorporated  association  registered 
and  authorized  to  do  business  in  New  Mexico  and  sued  in  that 
capacity  for  breach  of  a  contract  in  connection  with  off- 
reservation  activity. 

Native  Village  of  Stevens  v.  Alaska  Management  and  Planning. 
Alaska  1988,  15  ILR  5049.   Village  hired  Defendant  for 
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engineering  services.   Village  formulated  contract  and  Plaintiff 
sued.   Jury  awarded  $38,891.   Village  appealed  asserting  tribal 
sovereign  immunity.   Court  held  Village  not  a  tribe  and  therefore 
may  not  plead  sovereign  immimity  to  bar  a  breach  of  contract 
action. 

Dovle  V.  Native  Village  of  Mekorvuk.  Alaska  1990,  17  ILR  5075. 
Plaintiff  provided  air-taxi  services  to  tribal  enterprises  for 
several  years.   A  dispute  ended  the  contract  and  Plaintiff  sued 
for  breach.   Court  held  that  because  the  native  village  is  a 
tribal  government  under  Section  16  of  IRA,  the  tribal  government 
and  its  enterprise,  Bering  Sea  Reindeer  Products,  are  immune  from 
suit . 

Hydabura  Co-op  v.  Hvdabura  Fisheries,  Alaska  1992,  19  ILR  5046. 
Plaintiff  and  Defendant  tribal  corporation  entered  into  a  joint 
venture  for  commercial  fish  processing.   The  partnership  broke 
down  and  Plaintiff  invoked  the  arbitration  clause.   Plaintiff  was 
awarded  $218,433.28.   Defendant  Co-op  asserted  sovereign  immunity 
to  avoid  execution  of  a  judgment  against  its  assets.   The  court 
held  that  the  Defendcint  Co-op  was  not  chartered  under  the  IRA  and 
has  not  been  recognized  by  the  U.S.  as  a  tribe  and  has  not 
established  tribal  status  for  sovereign  immunity  purposes. 

Nenana  Fuel  Company  v.  Native  Village  of  Venetie.  Alaska  1992,  19 
ILR  5160.   A  "remedies  on  default  clause"  in  a  contract  between 
the  native  village  and  a  fuel  company  constitutes  a  waiver  of 
sovereign  immunity  for  purposes  of  enforcing  the  provisions  of  a 
contract  in  state  court. 

McCarthy  and  Associates  v.  Jackpot  Junction  Bingo  Hall,  Minn. 
1992,  19  ILR  5216.   Contract  dispute.   Appeals  court  denies 
tribe's  motion  to  dismiss  holding  that  tribe  had  waived  its 
sovereign  immunity  under  a  "sue  cind  be  sued"  clause  in  its 
tribal  corporate  charter. 

Wippert  V.  Black  Feet  Tribe.  Mont.  1993,  20  ILR  5123.   Tribe 
loaned  Plaintiff  money  and   was  secured  by  livestock  and  real 
estate.   During  foreclosure  and  related  litigation,  Plaintiffs 
claimed  fraud  by  tribe.   Court  held  that  the  Black  Feet  Tribe  did 
not  waive  sovereign  immunity  by  loaning  money  or  by  defending  a 
declaratory  judgment  action.   Court  affirms  dismissal  of  suit 
against  the  tribe  on  sovereign  immunity  grounds . 

Mashantucket  Pecfuot  Gaming  Enterprise  v.  CCI  Inc..  Conn.  1994,  21 
ILR  5124.   Contract  dispute  between  tribal  enterprise  and 
Defendant,  who  supplied  computer  services.   In  resulting 
litigation,  CCI  files  counterclaim.   Tribe's  motion'  to  dismiss 
counterclaim  on  sovereign  immunity  ground  is  granted. 

Dacotah  Properties  v.  Prairie  Island  Indian  Community,  Minn. 
1994,  21  ILR  5137.   Tribe  contracted  with  Plaintiff  for  bus  tours 
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to  casino.   Contract  contained  waiver  of  immunity  to  enforce 
contract.   Tribe  terminated  Johnson's  contract  after  two  months. 
Later,  tribe  is  sued  on  lease  for  property  used  by  Johnson  and 
Tribe  under  former  contract.   Johnson  is  pled  in  as  a  third  party 
and  counterclaimed  for  breach  of  his  agreement .   Tribe  defended 
on  sovereign  immunity.   Held:   tribe  waived  sovereign  immunity 
through  the  "sue  and  be  sued"  clause  in  its  corporate  charter. 
Tribe  did  not  waive  its  immunity  to  suit  by  bringing  a  third 
party  claim.   By  reason  of  sovereign  immunity  waiver  as  to 
economic  affairs,  the  tribe  is  subject  to  state  statutory  laws 
for  its  of f- reservation  activities. 

Hoover  v.  Kiowa  Tribe,  Okla.  1995,  23  ILR  5023.   Tribe  borrows 
from  Hoover  $142,500  and  gives  shares  of  stock  as  security. 
Tribe  defaults.   Hoover  sells  stock,  applies  proceeds  on  debt  and 
sues  tribe  for  the  balance.   Tribe  defends  on  sovereign  immunity. 
Court  rejects  the  defense,  holding  a  contract  between  a  tribe  and 
non- Indian  is  enforceable  in  state  court  when  the  contract  is 
executed  outside  Indian  country. 

First  National  Bank  v.  Kiowa.  Comanche  and  Apache  Intertribal 
Land  Use  Committee.  Okla.  1996,  23  ILR  5075.   Trial  court 
dismissal  of  action  based  on  tribal  sovereign  immunity  is 
reversed.   Appellate  court  holds  that  contract  executed  outside 
Indian  country  between  the  Intratribal  Land  Use  Committee  and  the 
plaintiff  bank  is  enforceable  in  state  court. 


Real  estate: 

C  &  B  Investments  v.  Wisconsin  Winnebago  Health  Department.  Wis. 
1995  23  ILR  5005.   Tribal  Health  Board  leased  office  space  from 
landlord.   Board  vacated  property  in  disrepair.   Landlord  brought 
action  for  breach  of  lease  and  damages  to  premises.   Board 
defended  on  sovereign  immunity.   Landlord  argued  waiver  in  lease 
agreement.   Court  held  against  landlord,  finding  that  terms  of 
lease  agreement  do  not  expressly  waive  sovereign  immunity  of  the 
tribal  health  board. 


Personal  injury: 

Long  V.  Chiemehuevi  Indian  Reservation.  Calif.  1981,  8  ILR  10, 
4022.   Plaintiff  sued  for  wrongful  death  of  son,  killed  in  a 
boating  accident  at  a  marina  operated  and  owned  by  the  tribe. 
Court  held  that  Public  Law  280  does  not  waive  tribal  sovereign 
immunity.   Consequently  plaintiff's  claim  against  tribe  is 
dismissed. 

White  Mountain  Apache  Tribe  v.  Industrial  Commission,  Ariz,  1985, 
12  ILR  8,  5034.   Tribal  member  claimant  crushed  left  hand  while 
at  work  for  tribal  timber  company.   Issue  is  whether  40  U.S.C.  § 
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290  which  applies  state  workman's  compensation  law  to  "federal 
enclaves"  applies  and  waives  tribal  sovereign  immunity.   Held: 
the  Arizona  Industrial  Commission  lacks  jurisdiction  over  workers 
compensation  claims  against  the  tribal  employer.   Claim 
dismissed. 

Couturier  v.  Penobscot  Indians.  Maine  1988,  15  ILR  5081.   Lower 
court  dismissed  plaintiff's  tort  action  for  bodily  injury  against 
tribal  police  officer.   Court  held  that  the  Maine  Indian  Claims 
Settlement  Act  (25  U.S.C.  §  1725)  waived  tribal  immunity  and 
therefore  the  Maine  Tort  Claims  Act  applies  if  officer  was  acting 
in  governmental  capacity. 

Dickson  v.  Picopa  Construction  Company.  Ariz.  1989,  16  ILR  5021. 
Plaintiff  non- Indian  injured  when  struck  by  tribal  construction 
company  gravel  truck  off  reservation.   Suit  for  damages  and 
collection  action  defended  on  tribal  sovereign  immunity.   Court 
finds  that  defendant  is  not  a  "subordinate  economic  organization" 
of  the  Salt  River  Pima  Maricopa  Indian  community  and  thus  cannot 
assert  the  tribe's  sovereign  immunity  from  suit  in  an  action 
involving  a  company  truck  in  an  automobile  accident  off  the 
tribe ' s  reservation . 

Houahtaling  v.  Seminole  Tribe.  Fla.  1993,  20  ILR  5011.   Action 
for  personal  injuries  sustained  in  tribal  bingo  hall.   Court 
holds  that  tribe  is  immune  from  suit  unless  tribe  has  consented 
in  its  section  16  IRA  charter  or  bingo  hall  is  a  Section  17  IRA 
corporate  entity  whose  charter  waives  sovereign  immunity.   Court 
further  holds  that  Public  Law  280  does  not  waive  tribe's 
sovereign  immunity. 

Gudgeon  v.  Jones.  Wis.  1993,  21  ILR  5004.  Chairman  of  Wisconsin 
Winnebago  Tribe  is  immune  from  suit  for  assault  and  battery  upon 
tribal  employee  in  tribal  bingo  hall  because  chairman  was  acting 
in  her  official  capacity. 

Diver  v.  Peterson.  Minn.  1994,   22  ILR  5028.   Action  by  tribal 
members  against  tribal  attorney  for  defamatory  statements  about 
them  is  dismissed  on  the  grounds  that  the  complaint  arises  out  of 
an  intratribal  matter  in  which, the  tribe's  sovereign  immunity 
extends  to  the  attorney. 

Heomer  v.  Dietze.  Minn.  1994,  22  ILR  5035.   Tribe's  sovereign 
immunity  bars  defamation  action  against  the  tribe.   However, 
tribe's  human  resources  manager  is  not  entitled  to  dismissal 
unless  he  can  show  he  is  immune  from  suit  or  had  an  absolute 
privilege . 

DeFeo  v.  Ski  Apache  Resort.  N.M.  1995,  22  ILR  5185.   Non-Indian 
suit  for  personal  injuries  occurring  in  Indian  country  at  tribal 
ski  resort .   Court  held  that  tribe  is  immune  from  suit  in  state 
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court  and  that  tribal  courts  have  exclusive  jurisdiction  over  the 
action.   Suit  dismissed  with  prejudice. 

Cohen  v.  Little  Six  Inc..  Minn.  1996,  23  ILR  5049.   Action 
against  tribal  corporation  for  personal  injuries  sustained  in 
casino  when  chair  at  slot  machine  collapsed.   Defendant  asserts 
tribal  sovereign  immunity.   Court  agreed.   Because  tribal 
corporation  was  created  under  tribal  law  and  is  owned  and 
operated  by  the  tribe  for  governmental  purposes,  tribal  sovereign 
immunity  applies. 

Otterson  v.  House.  Minn.  1996,  23  ILR  5096.   Because  a  tribal 
security  guard  is  not  a  tribal  officer,  tribal  sovereign  immunity 
does  not  bar  a  tort  claim  against  him  arising  from  an  off- 
reservation  automobile  accident. 


Esqployment : 

Collif lower  v.  Ft.  Belknap  Community  Council.  Mont.  1981,  8  ALR 
15,  4035.   Tribal  council  is  immune  from  suit  by  tribal  member 
for  wrongful  termination  of  en^loyment  absent  a  waiver  of 
sovereign  immunity. 

Meier  v.  Sac  &  Fox  Tribe.  Iowa  1991,  19  ILR  5017.   Non- Indian 
sues  for  past  due  wages  and  damages  for  breach  of  an  employment 
contract  with  the  tribe.   The  appellate  court  dismissed  holding 
that  it  lacks  jurisdiction  when  the  tribe  asserts  sovereign 
immunity. 

Ransom  v.  St.  Regis.  Mohawk  Education  and  Community  Fund.  N.Y. 
1994,  21  ILR  5103.   Plaintiff  sought  reinstatement  and  back  pay 
from  tribal  college.   Lower  court  rejected  sovereign  immunity 
defense.  Appellate  court  reversed  and  held  that  a  not-for-profit 
tribal  corporation  is  am  arm  of  tribal  government  and  has  not 
waived  its  immunity  from  suit . 

Ransom  v.  St.  Regis  Mohawk  Education  and  Community  Fund  Inc.. 
N.Y.  1995,  22  ILR  5201.   Reference  in  a  corporate  charter  to 
statutory  authority  to  "sue  and  be  sued"  language  standing  alone 
neither  constitutes  an  express  and  vinequivocal  waiver  of 
sovereign  immunity  nor  subjects  the  tribal  community  college  to 
the  jurisdiction  of  state  court. 
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Tribal  Court  Decisions 


Civil  Rights  violations: 

Miller  v.  Adams.  Intertribal  Court  of  Appeals  1982,  10  ILR  12, 
6034.   Plaintiff  borrowed  money  from  the  tribe  and  defaulted  on 
the  loan.   Tribe  offset  the  debt  from  a  per  capita  settlement  of 
funds.   Plaintiff  sued  alleging  deprivation  of  property  without 
due  process.   Tribe  defended  with  sovereign  immunity.   Court  held 
sovereign  immunity  does  not  bar  the  Sisseton-Wahpeton  Sioux 
Tribal  court  from  hearing  suits  brought  against  the  tribe . 

Colville  Tribes  Business  Council  v.  George.  Colville  Tribal  Court 
1984,  11  ILR  24,  6049.   Civil  rights  action  in  nature  of  "one 
man,  one  vote"  (redistricting)  against  tribal  council  dismissed 
for  tribal  sovereign  immunity. 

Oalala  Sioux  Personnel  Board  v.  Red  Shirt.  Oglala  Sioux  Tribal 
Appellate  Court  1983,  16  ILR  6052.   The  tribal  personnel  board 
cannot  rely  on  sovereign  immunity  as  a  defense  to  an  action 
against  it  by  a  member  alleging  violations  of  ICRA. 

Dupree  v.  Cheyenne  River  Housing  Authority.  Cheyenne  River 
Appellate  Court  1988,  16  ILR  6106.   Plaintiff's  suit  for  wrongful 
discharge  and  ICRA  violations  remanded  to  trial  court  to 
determine  whether  housing  authority  has  waived  it  sovereign 
immunity  from  suit  through  a  "sue  and  be  sued"  clause  or  under 
ICRA. 

Hicks  V.  Harold.  Fallon  Tribal  Court  1993,  20  ILR  6091.   A  tribal 
judge  and  tribal  police  officers  were  acting  in  their  official 
capacities  in  issuing  and  executing  a  search  warrant  and  are  thus 
entitled  to  protection  of  the  tribe's  sovereign  immunity. 

Rave  V.  Reynolds.  Winnebago  Tribal  Court  1995,  22  ILR  6137. 
Candidate  challenges  his  removal  from  tribal  election  ballot 
without  a  hearing  as  a  denial  of  due  process  under  the  ICRA.   He 
alleges  that  tribal  council  has  exceeded  their  scope  of  authority 
and  thus  waived  any  defenses  of  sovereign  immunity  as  tribal 
officers.   Court  denies  motions  to  dismiss  and  summary  judgment 
motions  and  sets  matter  for  trial  on  the  merits. 


Intratribal: 

Holy  Rock  v.  Tribal  Election  Board.  Oglala  Sioux  Tribal  Court 
1982,  10  ILR  4,  6009.   Election  dispute.   Sovereign  immunity 
extends  to  administrative  officials  performing  their  duties 
according  to  law.   However,  administrative  actions  may  be 
reviewed  in  order  to  determine  propriety. 
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Satiacum  v.  Sterud.  Puyallup  Tribal  Court  1982,  10  ILR  4,  6013. 
Election  dispute.   The  court  has  general  jurisdiction  and  may 
hear  suits  against  the  tribal  council.   However,  in  this  case, 
council  members  are  immune  from  suit  because  they  are  acting 
within  their  authority. 

Garman  v.  Fort  Belknap  Community  Council.  Fort  Belknap  Tribal 
Court  1984,  11  ILR  10,  6017.   The  tribal  court  is  without 
jurisdiction  to  hear  an  election  dispute.   Tribal  council  has 
delegated  that  responsibility  to  the  election  board  and  the  tribe 
has  not  waived  sovereign  immunity. 

Committee  for  a  Clean  Government  v.  Cheyenne  River  Sioux  Tribal 
Council ■  Cheyenne  River  Sioux  Tribal  Court  of  Appeals  1984,  11 
ILR  22,  6043.   Plaintiff  sued  alleging  improper  use  of  federal 
funds.   Court  held  committee  lacked  standing,  but  tribal  members 
on  the  committee  did  not.   Tribal  council  is  protected  by 
sovereign  immunity.   Council  members  can  be  individually  liable 
for  ultra  vires  acts.   Appellate  court  remands  suit  against 
tribal  council  members  in  their  individual  capacities. 

LeCompte  v.  Jewett.  Cheyenne  River  Sioux  Tribe  Court  of  Appeals 
1985,  12  ILR  6025.   Election  dispute.   Sovereign  immunity  does 
not  bar  suits  against  the  tribe  for  injunctive  and  declaratory 
relief.   Court  holds  for  the  election  board  on  the  merits. 

Chapoose  v.  Ute  Indian  Tribe.  Ute  Tribal  Court  1986,  13  ILR  20, 
6023.   Enrollment  dispute.   The  tribal  court  has  jurisdiction  to 
determine  whether  the  tribal  business  committee  has  complied  with 
the  tribal  constitution  and  the  Indian  Civil  Rights  Act  in 
enacting  an  ordinance  revoking  jurisdiction  of  the  tribal  court 
to  enforce  tribal  enrollment  ordinances  and  transferring  that 
jurisdiction  to  the  tribal  business  committee. 

Day  V.  Hopi  Election  Board.  Hopi  Tribal  Court  1988,  16  ILR  6057. 
Tribal  court  denies  request  for  injunction  to  prevent  election 
and  sustains  election  board's  finding  that  plaintiff  is  not 
qualified  for  tribal  office  because  he  cannot  speak  the  Hopi 
language  fluently  as  required  by  the  Hopi  Constitution.   All 
money  damage  claims  against  tribe  and  officers  are  dismissed  on 
sovereign  immunity. 

Committee  for  Better  Tribal  Government  v.  Southern  Ute  Election 
Board.  Southern  Ute  Tribal  Court  1990,  17  ILR  6095.   Tribal  court 
dismisses  action  against  election  board  for  lack  of  subject 
matter  jurisdiction  over  an  election  dispute.   Tribal  court 
further  dismisses  claims  against  tribal  council  and  council 
members  on  grounds  of  sovereign  immunity.   Court  retains 
jurisdiction  over  allegations  of  due  process  violations  against 
election  board  for  alleged  actions  beyond  their  authority. 
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Bennett  v.  Nava-jo  Board  of  Election  Supervisors.  Navajo  Supreme 
Court  1990,  17  ILR  6099.   Tribal  Court  denies  motion  to  enjoin 
Navajo  primary  elections  holding  that  the  request  does  not  fall 
within  the  jurisdiction  of  the  tribal  court.  The  board  of 
election  supervisor  is  vested  with  all  authority  regarding 
elections . 

Committee  for  Better  Tribal  Government  v.  Southern  Ute  Election 
Board,  Southern  Ute  Tribal  Court  1990,  17  ILR  6145.   Tribal  court 
holds  that  recall  election  should  be  declared  void  and  remands  to 
tribal  election  board. 

Bennett  v.  Navaio  Board  of  Election  Supervisors,  Navajo  Supreme 
Court  1990,  18  ILR  6009.   Tribal  court  overturns  disqualification 
of  candidate  for  tribal  office,  finding  no  rational  basis  for 
limiting  elective  public  office  to  previously  elected  officials. 
Tribal  statute  violates  equal  protection. 

Apache  Election  Board  v.  Wildes,  Court  of  Indian  Appeals  1990,  18 
ILR  6033.   Tribal  election  for  secretary/treasurer  declared 
invalid  because  election  regulations  which  excluded  petitioner's 
name  from  election  ballot  imposed  eligibility  requirements 
exceeding  those  in  the  tribal  constitution. 

Young  v.  Tribal  Election  Board.  Northern  Plains  Intertribal  Court 
of  Appeals  1990,  18  ILR  6092.   Appellate  court  finds  that  the 
Devil's  Lake  Sioux  Tribal  Court  has  no  authority  to  overrule  the 
decision  of  the  tribal  election  board  because  tribal  law  vests 
authority  over  tribal  elections  in  the  election  board. 

Kowalski  v.  Elofson.  Lower  Elwha  Tribal  Court  1993,   22  ILR  6007. 
Officers  of  tribal  business  committee  bring  action  alleging 
wrongful  removal  from  their  positions.   Trial  court  dismissed  the 
action  citing  lack  of  jurisdiction  over  decisions  of  tribal 
council.  Tribal  court  of  appeals  remands  to  determine  disputed 
facts  on  whether  council  action  was  taken  as  required  by  the 
tribal  constitution. 

Clement  v.  LaCompte.  Cheyenne  River  Sioux  Court  of  Appeals  1994, 
22  ILR  6111.   Tribal  members  dispute  over  grazing  rights.   Tribal 
court  of  appeals  reluctantly  reversed  lower  court  injunction  and 
remands  with  directions  to  dismiss  action  because  tribe  is  an 
indispenscJDle  party  euid  cannot  be  joined  because  of  sovereign 
immunity . 

Waiving  sovereign  immunity  therefore  is  not 
seen  by  most  other  western  sovereigns  as 
synonymous  with  a  waiver  of  sovereignty. 
Rather,  reflecting  the  notion  advanced  by 
Chief  Justice  Marshall  in  Marbury  that  there 
can  be  no  legal  right  without  an  effective 
judicial  remedy,  the  trend  in  the  United 
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states  is  for  most  sovereigns  to  waive  their 
sovereign  immunity  to  provide  such  an 
effective  remedy.   Indeed,  even  in  Marbury. 
Chief  Justice  Marshall  noted  that  English 
practice  permitted  the  sovereign  to  be  "sued 
in  the  respectful  form  of  a  petition,  and 
[the  crown]  never  fails  to  comply  with  the 
judgment  of  his  court."   The  very  essence  of 
the  sovereignty  which  the  people  of  this 
reservation  vested  in  the  tribal  council 
under  the  tribal  constitution  means  that  the 
tribal  council,  not  this  court,  must  decide 
whether,  when,  and  how  the  tribe  can  be  sued 
in  its  own  forums.   Until  it  does  so,  the 
plaintiff  is  without  any  effective  remedy  in 
tribal  courts. 


Connnercial : 

TBI  Contractors  v.  Navaio  Tribe,  Navajo  Supreme  Court  1988,  16 
ILR  6017.   Contract  dispute.   Payment  for  change  orders  issued  to 
adjust  for  topographical  errors  in  plans  for  shopping  center. 
Breach  of  contract  action  against  the  tribe  dismissed  with 
prejudice  based  on  sovereign  immunity  of  the  tribe. 

Pawnee  Tribe  v.  Franseen.  Court  of  Indian  Appeals  1991,  19  ILR 
6006.   Action  by  a  Bingo  management  company  seeking  restitution 
of  its  investment  is  dismissed  on  grounds  of  sovereign  immunity. 
Court  rejects  all  theories  of  implied  waiver  including  ICRA. 
Company  claims  it  provided  bingo,  lavatory,  concession, 
advertising  supplies,  and  air  conditioning  equipment. 

Econo  Lumber  Yard  v.  Fort  Peck  Housing  Authority,  Fort  Peck  Court 
of  Appeals  1993,  20  ILR  6060.   Action  to  enforce  a  mechanic's 
lien  against  real  property  and  improvements  on  a  tribal  housing 
authority  project  and  to  recover  for  materials  furnished  to 
Authority  of  $270,223  plus  costs.   Court  holds  that  the  U.S.  and 
the  tribe  are  indispensable  parties.   The  housing  authority  has 
not  waived  its  sovereign  immunity.   Neither  a  mechanics  lien  or  a 
personal  money  judgment  is  enforceable  so  long  as  the  U.S.  and 
the  tribe  are  indispensable  parties  and  have  not  been  joined  in 
the  action. 

Colville  Confederated  Tribes  v.  Stock  West.  Colville  Tribal  Court 
1994,  21  ILR  6075.   Request  that  trial  court  find  a  waiver  of 
tribal  sovereign  immunity  denied.   This  case  moved  extensively 
through  the  federal  courts  before  reaching  tribal  court .   Stock 
West  entered  into  several  contracts  with  the  tribe  to  assist  in 
development  and  promotion  of  tribal  economic  enterprises.   The 
federal  court  attempts  were  successfully  defended  by  the  tribe  on 
sovereign  immunity  grounds. 
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GNS  Inc.  V.  Winnebago  Tribe  of  Nebraska.  Winnebago  Tribal  Court 
1994,  21  ILR  6104.   Plaintiff  seeks  injunctive  relief  to  be  kept 
on  as  casino  manager  and  for  4  0%  of  profits  under  management 
agreement.   Tribe  defended  on  sovereign  immunity  and  other 
grounds.   Tribal  casino  manager's  request  denied  and  tribe's 
motion  to  dismiss  granted.   Sovereign  immunity  defense  was 
allowed  despite  "sue  and  be  sued"  clause  in  charter  and 
arbitration  clause  in  management  contract. 

Watts  v.  Sloan.  Navajo  Supreme  Court  1995,  23  ILR  6033.   Tribal 
court  lacks  jurisdiction  over  legal  malpractice  action  against 
tribal  attorneys  because  of  failure  to  comply  with  procedural 
requirements  of  Navajo  Sovereign  Immunity  Act. 

Real  estate: 

Davis  v.  Turtle  Mountain  Housing  Authority.  Turtle  Mountain 
Tribal  Court  1990,  17  ILR  6035.   Dispute  over  damage  to  leased 
property.   Tribal  court  denies  motion  to  dismiss  by  housing 
authority  on  sovereign  immunity  grounds  as  to  declaratory  relief, 
but  reverses  lower  court  and  dismisses  damages  claim  on 
sovereign  immunity. 

Rowland  v.  Hoopa  Valley  Tribe.  Hoopa  Court  of  Appeals   1992,  21 
ILR  6087.   Plaintiff  operates  a  Redi-Mix  concrete  plant  and  for 
many  years  has  stockpiled  material  on  reservation  trust  land  with 
permission  of  the  Indian  occupant.   Tribe  refused  Plaintiff 
access  to  his  materials.   Plaintiff  sued  in  tribal  court.   Lower 
court  denied  injunction  to  Plaintiff  on  sovereign  immunity. 
Tribal  appellate  court  reverses  lower  court  and  enters 
preliminary  injunction  allowing  gravel  company  to  remove  gravel 
from  tribal  land  stock  pile.   Case  remanded  for  a  determination 
of  jurisdiction  and  sovereign  immunity. 

Non- Indians: 

Allen  V.  Myers.  Nez  Perce  Court  of  Appeals  1993,  20  ILR  6105. 
Nez  Perce  Court  of  Appeals  affirms  trial  court's  ruling  in  a  42 
U.S.C.  §  1983  suit  against  Lewis  County  Idaho  and  its  law 
enforcement  officers  for  false  imprisonment.   Court  finds  that 
Lewis  County  and  its  officers  have  no  sovereign  immunity  in 
tribal  court.   This  case  is  included  because  of  the  question 
whether  a  county  may  be  sued  in  tribal  court .   That  is  a  federal 
question,  which  is  difficult  to  litigate  in  federal  court  because 
of  tribal  sovereign  immunity  and  exhaustion  requirements. 

Personal  injury: 
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Johnson  v.  Navaio  Nation.  Navajo  Supreme  Court  1987,  14  ILR  6037. 
Action  for  personal  injuries  against  tribal  police  officers  and 
tribe.   Sovereign  immunity  asserted  as  a  defense.   Court  held 
that  under  tribal  ordinance,  tribal  court  has  jurisdiction  if  the 
tribe  was  insured  at  the  time  suit  was  filed  and  if  the  insurance 
policy  covers  the  claims  presented  by  the  plaintiffs.   However, 
the  Indian  Civil  Rights  Act  does  not  authorize  suit  against  the 
tribe  in  tribal  court  under  the  1980  Navajo  Sovereign  Immunity 
Act. 

Bauer  v.  Mashantucket  Pequot  Gaming  Enterprise.  Mashantucket 
Pequot  Appellate  Court  1994,  22  ILR  6145.   Tribal  court  finds 
limited  waiver  of  sovereign  immunity  through  tribal  ordinances 
authorizing  actions  for  injuries  sustained  as  a  result  of 
negligence  at  the  tribal  gaming  enterprise. 

Taiildeen  v.  Mashantucket  Pecpiot  Gaming  Enterprise.  Mashantucket 
Pequot  Tribal  Court  1994,  23  ILR  6043.   Judgment  entered  for 
plaintiff  in  personal  injury  action  under  tribal  sovereign 
immunity  waiver  ordinance. 

Maddelena  v.  Foxwood  Casino.  Mashantucket  Pequot  Tribal  Court 
1994,  23  ILR   6093.   Damage  action  for  personal  injuries 
sustained  within  the  Foxwood  Casino.   Tribal  court  holds  that 
action  was  not  timely  filed  and  is  therefore  barred  by  sovereign 
immunity. 

Macaruso  v.  Mashantucket  Gaming  Enterprise.  Mashantucket  Pequot 
Tribal  Court  1994,  23  ILR  6117.   Tribal  court  holds  that 
plaintiff  failed  to  timely  file  her  claim  for  personal  injuries, 
and  is  barred  by  sovereign  immunity. 

Middleton  v.  Mashantucket  Pequot  Gaming  Enterprise.  Mashantucket 
Pequot  Tribal  Court  1994,  23  ILR  6118.   Tribal  court  holds  that 
plaintiff  fails  to  timely  file  her  claim  for  personal  injuries 
and  is  barred  by  sovereign  immunity. 

Employment : 

O'Brien  v.  Fort  Moiave  Tribal  Council.  Fort  Mojave  Tribal  Court 
1983,  11  ILR  2,  6001.   Tribal  sovereign  immunity  is  not  a  bar  to 
this  breach  of  contract  action  brought  by  former  tribal  employee 
for  back  wages . 

DuBray  v.  Rosebud  Housing  Authority.  Rosebud  Sioux  Tribal  Court 
1985,  12  ILR  6,  6015.   Employment  dispute  dismissed  based  on 
sovereign  immunity  despite  explicit  waiver  language  in  tribal 
ordinance  creating  Housing  Authority. 

Smith  V.  Confederated  Tribes  of  Warm  Springs  Reservation,  Warm 
Springs  Tribal  Court  1990,  17  ILR  6055.   Tribal  game  warden  was 
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fired  after  being  accused  of  cattle  theft.   He  was  later  cleared 
of  the  theft  charge.   He  sued.   Breach  of  employment  contract 
claim  is  barred  because  of  the  tribe's  sovereign  immunity  and  by 
the  statute  of  limitations. 

Gonzales  v.  Alan,  Shoshone -Bannock  Tribal  Court  1990,  17  ILR 
6121.   Tribal  police  officer  seeks  reinstatement  and  back  wages 
for  wrongful  termination.   Tribal  court  holds  that  sovereign 
immunity  prevents  awarding  monetary  damages  for  past  wages 
against  the  tribe,  although  plaintiff  would  be  entitled  to  such 
payment  if  the  court  had  authority  to  order  back  wages. 

Sulcer  V.  Barrett,  Citizen  Band  Potawatomi  Supreme  Court  1990,  17 
ILR  6138.   Action  against  tribal  business  committee  for  wrongful 
termination  and  sex  discrimination.   Tribal  Court  holds  that 
tribe  is  exempt  from  suit  under  the  doctrine  of  sovereign 
immunity.   The  tribe  has  not  waived  its  sovereign  immunity  and 
the  tribe  is  also  immune  from  indirect  attempts  to  sue  it  by 
naming  its  officers  as  defendants. 

Sisseton-Wahpeton  Community  College  v.  Wynde ,  Northern  Plains 
Intertribal  Court  of  Appeals  1990,  18  ILR  6033.   Appellate  court 
holds  that  sovereign  immunity  bars  damage  claim  against  tribal 
college  for  breach  of  employment  contract.   Court  reverses  a  jury 
award  of  $57,000  to  tribal  member. 

Executive  Committee  of  the  Wichita  Tribe  v.  Bell,  Court  of  Indian 
Appeals  1990,  18  ILR  6041.   Damage  claim  against  tribal  executive 
committee  for  wrongful  termination  of  employment  dismissed  on 
sovereign  immunity  grounds. 

Pinnecoose  v.  Southern  Ute  Housing  Authority,  Southwest 
Intertribal  Court  of  Appeals  1992,  19  ILR  6072.   Action  for 
wrongful  termination  dismissed  because  tribe  and  its  housing 
authority  are  immune  from  suit  because  of  tribal  sovereign 
immunity. 

Francis  v.  Wilkinson,  Northern  Plains  Intertribal  Court  of 
Appeals  1993,  20  ILR  6015.   Employment  dispute.   Court  finds  that 
the  Constitution  of  the  Three  Affiliated  Tribes  expressly  waives 
immunity  of  the  tribal  council  from  suits  under  the  ICRA. 

Hudson  V.  Hoh  Indian  Tribe.  Hoh  Court  of  Appeals   1992,  21  ILR 
6045.   Wrongful  termination  of  employment  claim.   Tribe  defends 
on  sovereign  immunity  grounds.   Court  holds  that  the  tribal 
constitutional  right  to  petition  the  government  for  redress  of 
grievances  allows  plaintiff  to  file  tribal  court  action. 

Kakwitch  v.  Menominee  Tribal  Enterprises,  Menominee  Supreme  Court 
1994,  21  ILR  6112.   Tribal  member  sues  for  wrongful  termination. 
On  appeal.  Tribal  Enterprise  motion  to  dismiss  is  denied.   Court 
holds  that  Tribal  Enterprise  cannot  rely  upon  a  broader  scope  of 


126 

derivative  tribal  sovereignty  than  that  enjoyed  by  the  tribe 
itself. 

Thompson  v.  Cheyenne  River  Tribe  Board  of  Police  Commissioners, 
Cheyenne  River  Sioux  Court  of  Appeals  1996,  23  ILR  5045.   Tribal 
court  review  of  administrative  action  to  terminate  appellee  as  a 
tribal  officer.   Appellate  court  finds  sovereign  immunity 
prevents  back  pay  award.   Balance  of  claim  reversed  on  the 
merits.   Judgment  entered  in  favor  of  commission. 

Lovermi  v.  Miccosukee  Tribe,  Miccosukee  Tribal  Court  1996,  23  ILR 
6090.   Tribal  court  dismisses  plaintiff's  wrongful  termination  of 
employment  claim  against  the  tribe,  the  tribal  chairman,  and  the 
tribal  corporation  on  the  grounds  of  tribal  sovereign  immunity. 

Labor  unions : 

Mitchell  V.  Warm  Springs  Forest  Products  Industries,  Warm  Springs 
Tribal  Court  1989,  16  ILR  6162.   Plaintiff  employee  at  tribal 
industry  was  laid  off  because  he  supported  a  union  strike.   The 
NLRB  ruled  that  the  Labor  Relations  Act  does  not  apply  to  tribal 
business.   Plaintiff  sued  for  breach  of  employment  contract. 
Court  grants  with  prejudice  tribal  industry's  motion  to  dismiss 
on  grounds  of  sovereign  immunity. 


Separation  of  powers: 

In  re  Certified  Question  Navajo  Nation  v.  MacDonald,  Navajo 
Supreme  Court  1989,  16  ILR  6086.   Tribal  court  finds  the  tribal 
chairman  is  not  empowered  to  terminate  a  probationary  tribal 
judge  or  suspend  him.   Such  power  rests  with  the  judiciary 
committee.   On  March  22,  1989,  action  filed  against  tribal 
chairman  resulted  in  issuance  of  TRO  against  chairman  by  newly 
appointed  judge  within  his  probation  period.   On  March  23,  1989, 
chairman  asked  for  writ  of  prohibition  to  lift  TRO  based  on 
tribal  sovereign  immunity.   That  was  apparently  unsuccessful. 
Later  the  same  day,  a  letter  from  the  chairman  was  delivered  to 
the  chief  judge,  dated  March  16,  1989,  declining  the  trial 
judge's  appointment  and  holding  that  he  had  not  been  a  judge 
since  March  16,  1989. 

In  re  Certified  Question:   Navajo  Nation  v.  MacDonald,  Navajo 
Supreme  Court  1989,  16  ILR  6098.   Tribal  court  holds  that  the 
power  to  screen  applicants  to  the  Navajo  bench  rests  exclusively 
with  the  judiciary  committee  of  the  Navajo  tribal  council.   The 
chairman  must  appoint  a  judge  from  among  applicants  recommended 
by  the  committee.   Confirmation  of  judges  rests  exclusively  with 
the  tribal  council.   The  council  has  the  power  to  deny  judgeship 
to  any  of  the  chairman's  appointees. 


127 


Lac  du  Flambeau  Band  v.  One  Small  Mesh  Gillnet.  Lac  du  Flambeau 
Tribal  Court  1988,  16  ILR  6095.   The  tribal  court  was  requesced 
to  review  portions  of  the  tribal  code  for  validity.   The  tribal 
court  holds  that  it  does  not  possess  the  power  to  review  any- 
legislative  actions  by  the  tribe's  governing  body.   A  portion  of 
the  opinion  is  included: 

The  issue  facing  the  appellate  court  is 
whether  the  Lac  du  Flambeau  Tribal  Court  has 
been  empowered  to  review  legislation  action 
of  the  tribal  governing  body  which  has 
resulted  in  the  creation  and  implementation 
of  the  1985  Conservation  Code  that  is 
intended  to  regulate  the  hunting  and  fishing 
activities  of  the  Lac  du  Flambeau  tribal 
members  using  reservation  natural  resources. 

To  determine  the  issue,  it  was  necessary  for 
the  appellate  court  to  examine  the  evidence 
provided  to  find  out:   1)  if  there  is  a 
declaration  stating  the  fact  that  the  Lac  du 
Flambeau  Tribal  Court  is  empowered  to  review 
the  legislative  actions  of  the  tribal 
governing  body,  or  2)  [if]  there  exists  an 
inference  that  the  Lac  du  Flambeau  Tribal 
Court  has  the  power  of  review. 

After  examining  the  evidence,  the  following 
facts  were  presented: 

1.  A  declaration  granting  the  Lac  du 
Flambeau  Tribal  Court  the  power  to  review 
legislative  actions  of  the  tribal  governing 
body  does  not  exist  in  the  tribal 
constitution  or  in  the  tribal  court  code  nor 
is  it  mentioned  in  the  duly  adopted 
legislation  creating  the  1985  Conservation 
Code. 

2 .  The  passages  that  the  respondent  uses  to 
support  his  position  as  written  in  the  1975 
court  code  are  not  applicable  to  this  issue 
because  the  1985  Conservation  Code  deleted 
chapter  IV  of  the  court  code  and  replaced  it 
with  chapter  IX. 

Based  on  these  facts,  it  becomes  apparent 
that  the  power  ,to  review  by  the  Lac  du 
Flambeau  Tribal  Court  must  come  from  an 
alternate  source  if  it  exists  within  the 
tribal  judicial  system. 
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The  most  common  source  mentioned  is  said  to 
be  inherent  powers  that  are  present  whenever 
a  judicial  system  is  created;  the  most  common 
example  used  to  support  this  position  is  the 
United  States  system,  where  the  lack  of  any 
declaratory  statements  in  the  construct ionary 
[sic]  documents  was  interpreted  to  infer  the 
power  of  review  upon  the  Supreme  Court . 

But  unlike  the  Anglo  system,  the  Lac  du 
Flambeau  Tribe  lacks  the  environment  to 
support  an  undeclared  power  of  review  grant . 

The  court  based  this  opinion  on  the  following 
points : 

1.  There  doesn't  exist  any  separation  of 
powers  which  exists  by  a  creation  of  the  (3) 
distinct  branches  of  government  that  is 
needed  to  make  the  power  of  review  by  the 
judicial  system  viable  in  a  governmental 
setting. 

2 .  As  stated  in  the  Lac  du  Flambeau  Tribal 
Constitution  the  tribal  council  has  the 
authority  to  establish  a  tribal  court*  and 
define  its  powers  and  duties.   Given  this 
authority,  the  tribal  council  would  have  to 
grant  the  tribal  court  the  power  to  review  if 
it  wanted  the  court  to  have  it . 

In  summary,  it  is  our  opinion  that  the  tribal 
court  does  not  possess  the  power  to  review 
any  legislative  actions  by  the  governing  body 
of  the  tribe  and  must  limit  its  activities  to 
whatever  the  tribal  council  defines  them  to 
be. 

*  See  tribal  constitution. 


MacDonald  v.  Yazzie.  Navajo  Supreme  Court  1989,  16  ILR  6099. 
Writ  of  prohibition  action  referred  to  previously.   The 
applicability  of  the  Navajo  Sovereign  Immunity  Act  to  the 
defendant  tribal  chairman  and  other  defendants  requires  a 
determination  by  the  court  of  the  capacity  in  which  the 
defendants  are  acting.   Application  was  denied. 

Plummer  v.  Brown.  Navajo  Supreme  Court  1989,  16  ILR  6101.   Navajo 
Supreme  Court  enters  permanent  writ  of  prohibition  precluding 
district  tribal  judge  from  exercising  jurisdiction,  lifts 
previous  orders  entered  by  same  tribal  judge  and  holds  that 
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Chairman  MacDonald  is  barred  by  the  Navajo  Sovereign  Immunity  Act 
from  seeking  relief  against  the  tribe  by  suing  the  tribal 
council.   Background:   Tribal  council  passed  an  ordinance  placing 
tribal  chairman  on  administrative  leave  with  pay  and  removing  all 
his  legislative  and  executive  authority.   This  was  in  response  to 
a  lawsuit  filed  by  the  chairman  against  the  council.   The  lawsuit 
was  filed  in  a  tribal  court  where  the  tribal  judge  was  the 
chairman's  brother-in-law.   The  tribal  judge  fixed  a  hearing  to 
enjoin  the  suspension  of  the  chairman,  and  refused  to  recuse 
himself.   The  appellate  court  observed  that  the  family  ties 
between  the  chairman  and  the  judge  should  have  caused  the  judge 
to  immediately  recuse  himself. 

McDonald  v.  Navajo  Nation.  Navajo  Supreme  Court  1990,  18  ILR 
6003.   Former  tribal  chairman  Peter  MacDonald  cannot  invoke 
testimonial  privilege  to  avoid  production  of  records  under  the 
Navajo  Sovereign  Immunity  Act  and  because  of  the  legislative 
intent  expressed  in  the  Special  Prosecutor  Act. 

McKinnev  v.  Business  Council  of  the  Shoshone  Paiute  Tribe,  Duck 
Valley  Tribal  Court  1993,  20  ILR  6020.   The  tribal  business 
council  failed  to  comply  with  tribal  law  and  the  ICRA  in 
expelling  the  chief  judge  of  the  tribal  court.   Reinstatement  of 
the  judge  ordered. 

Combrink  v.  Alan,  Court  of  Indian  Appeals  1993,  20  ILR  6029. 
Tonkawa  tribal  law  requires  the  tribal  president  to  call  a 
special  meeting  of  the  council  upon  written  request  of  ten 
members.   Sovereign  immunity  does  not  bar  the  court's  authority 
to  issue  a  writ  of  mandamus  to  compel  the  calling  of  such  a 
meeting. 

McKinnev  v.  Business  Council  of  Shoshone  Piaute,  Shoshone  Piaute 
court  1993,  20  ILR  6064.   Tribal  council  fired  judge  for  supposed 
ill  health.   Tribal  court  holds  that  the  business  council  did  not 
comply  with  the  tribal  law  attempting  to  remove  the  tribal  court 
judge.   Court  ordered  reinstatement. 

Bordeaux  v.  Wilkinson.  Ft.  Berthold  Tribal  Court  1993,  21  ILR 
6131.   In  tribal  court  challenge  to  tribal  council  officers 
awarding  themselves  bonus  pay,  the  court  holds  that  sovereign 
immunity  does  not  bar  the  action  because  the  tribal  constitution 
authorizes  actions  against  tribal  council  members  for  injunctive 
relief . 

Lane-Oreiro  v.  Lummi  Indian  Business  Council,  Lummi  Tribal  Court 
1994,  21  ILR  6143.   Court  action  to  review  tribal  council  recall 
election  procedures.   Court  finds  that  neither  the  tribe  nor  the 
business  council  has  given  the  tribal  court  the  power  to  review 
the  legality  or  constitutionality  of  business  council  actions. 
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Neither  the  Lummi  Nation  nor  the  Lummi 
Business  Council  has  given  the  court  the 
power  to  review  the  legality  or 
constitutionality  of  the  business  council's 
actions  and  separated  the  court  from  the 
council  so  that  the  court  would  be  protected 
if  it  were  to  do  so.   Unlike  the  United 
States  Supreme  Court  which  was  specifically 
created  and  had  its  power  defined  in  the 
United  States  Constitution,  the  Lummi  Tribal 
Court  was  not  created  and  its  powers  were  not 
defined  within  the  Constitution  of  the  Lummi 
Nation. 

Finally,  the  business  council  did  not  give 
the  court  a  directive  to  review  the 
constitutionality  or  legality  of  the 
council's  actions,  although  the  court 
proposed  this  as  a  possible  way  to  resolve 
the  dispute. 

Until  such  time  as  the  authority  to  review 
the  legality  or  constitutionality  of  the 
tribal  council's  actions  is  legally  given  to 
this  court  by  the  business  council  or  the 
general  council,  this  court  must  decline  to 
hear  the  case  and  leaves  the  petitioners  to 
whatever  remedies  the  political  arena  of  the 
tribe  may  provide. 
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TESTIMONY  OF  SUSAN  M.  WIIXIAMS,  ESQ. 

GOVER,  STETSON  &  WILLIAMS.  P.C..  ALBUQUERQUE,  NEW  MEXICO 

BEFORK  IHE  COMMITTEE  ON  INDIAN  AFFAIRS 

UNITED  STATES  SENATE 

SEPTEMBER  24.  1996 

Mr.  Chairman  and  members  of  the  Committee,  name  is  Susan  M.  Williams.  1  am  a 
partner  in  the  law  firm  of  Govcr,  Stetson  &  Williams.  Wc  represent  Indian  tribal  governments 
througliout  the  countiy  and  have  broad  experience  with  issues  relating  to  tribal  sovereign 
immunity  and  the  regulation  and  adjudication  of  Interests  affeuiingnon-lndians  and  non-mcmbcrs 
within  reservation  territories. 

At  your  request,  I  appear  before  you  today  to  discuss  ilie  issue  of  tribal  .sovereign 
immunity  against  the  backdrop  of  a  broad  waiver  of  tribal  immunity  from  suit  proposed  in  Section 
329  of  the  Senate's  Fiscal  Year  1997  Interior  Appropriations  bill.  The  waiver  appears  to  protect 
the  interests  of  non-Indians  and  non-members  owning  or  using  property  within  reservation 
boundaries.  1  understand  that  the  waiver  provision  was  removed  from  the  bill  in  the  full  Senate 
Appropriations  Committee,  and  we  strongly  support  its  omission.  1  am  grateful  for  the 
opportunity  to  testify  before  you  on  this  vciy  important  issue. 

My  testimony,  in  sum,  is  that  it  is  essential  that  Congress  not  legislate  a  sweeping  waiver 
of  tribal  sovereign  immunity  specially  to  protect  non-Indians  and  non-menibcrs  owing  or  using 
land  within  Indian  reservations.  Both  law  and  public  policy  .suggest  this  conclusion.  First,  several 
dangers  exi.st  in  legislating  a  broad  waiver  of  tribal  sovereign  immunity.  A  bmad  waiver  of  this 
nature  may  result  in  serious,  unintended  impacts.  It  would  undermine  the  historic  common-law 
right  and  federal  policy  granting  Indian  tribes  autonomy  and  self-determination  as  sovereigns,  and 
it  would  expose  tJie  limited  financial  and  economic  resources  of  modern-day  tribal  governments 
to  unfettered  litigation  and  ultimate  depletion.  Second,  a  broad  waiver  of  tribal  iininunily  from 
suit  simply  is  not  ncccssaiy  to  protect  non-Indians  and  non-members.  The  federal  government 
and  tribal  governments  already  afford  substantial  legal  protections  to  the  interests  of  noii-tribal 
entities  and  individuals  on  reservation  lands.  TribaJ  governments  are  dealing  with  non-tribal 
entities  and  individuals  with  increased  frequencj'  in  the  civil  regulatory,  commercial,  and 
environmental  contexts.  As  proactive  measures  and  of  their  own  volition,  tribes  have  initiated 
programs  and  policies  designed  to  solicit  input  and  participation  of  non-tribal  members.  This  has 
resulted  in  more  effective  administration,  enforcement,  and  adjudication  of  tribal  laws  and 
regulations.  For  these  reasons,  it  is  essential  that  Congress  refrain  from  legislating  a  broad  waiver 
of  tribal  sovereign  immunity. 

I.  Tht  Doctrine  of  Tribal  Sovereign  Imrounltv  from  Suit  Mwst  be  Preserved. 

It  has  long  been  recognized  that  Indian  nations  possess  "the  common-law  immunity  from 
suit  traditionally  enjoyed  by  sovereign  powers."'  The  basis  of  this  immunity  has  been  cApre.«icd 
as  an  inherent  aspect  of  tribal  sovereign  powers  predating  the  United  States  Constitution  and  as 


'Santa  Qara  Pueblo  v.  Martinez.  936  U.S.  49, 58  (1978)  (citing  United  States  v.  United  States 
v.  United  Statca  Fidelity  &  Guaranty.  309  U.S.  506,  512-13  (1940)). 
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cxtnsistent  with  federal  policy  in  preserving  the  existence  of  tribal  autonomy.'  The  UniictI  Stales 
thus  must  tread  lightly  in  this  area  as  the  important  federal  intcrcht  in  tribal  self  determination 
is  at  stake.*  Indian  tribes,  however,  arc  not  cloaked  with  an  absolute,  unqualified  immunity  from 
suit.  Like  other  sovereign  poweis  of  Indian  tribes,  irR>al  immunity  may  be  waived  by 
congressional  act.'  Courts  also  have  recognized  exceptions  to  tribal  immunity  from  suit.  In  fact, 
tribal  sovereign  immunity  is  similar,  but  not  identical,  to  that  enjoyed  by  the  federal  government, 
state  governments,  or  other  foreign  .sovereigns. 

A.         Ortpin  and  Limited  Scope  nf  tlic  Doctrine. 

As  a  general  matter,  the  doctrine  of  sovereign  immunity  has  been  supported  on  the  theory 
that  official  actions  of  government  must  be  protected  from  undue  interference.*  As  a  practical 
and  policy  matter,  the  doctrine  has  been  deemed  neccs.<iary  to  protect  public  treasuries  from 
depletion  by  unfettered  litigation.*  Thus,  the  common  law  doctrine  of  immunity  from  suit 
remains  viable,  not  only  for  tribal  governments  but  also  the  stale  and  federal  governments. 

The  Supreme  Court  applied  the  common  law  immunity  doctrine  to  Indian  tribes  for  the 
first  time  in  1940.'    Tlie  Court  has  viewed  the  common  law  sovcn.-ign  imnmnity  possessed  by 


*Id,;  White  Mountain  Apache  Tribe  v.  Bracken  448  U.S.  136,  142  (1980);  Turner  v.  United 
States.  248  U.S.  354,  357-58  (1919). 

*See  e^,  Santa  Clara  Pueblo.  9M  U.S.  at  66-67  (Congres.s'  provision  in  the  Indian  Civil  Rights 
Act  of  1968  "for  habeas  corpus  relief,  and  nothing  more,  reflected  a  considerable  accommodation 
of  the  competing  goals  of  "preventing  injustices  perpetrated  by  tribal  govenuncnts,  on  the  one 
hand,  and,  on  the  other,  avoiding  undue  or  precipitous  interference  in  the  affairs  of  the  Indian 
people."'). 

^Santa  Clara  Pueblo.  436  US.  at  58. 

"See  Note,  Tribal  Sovereign  Jminunily:  Searching  For  Sensible  Limits,  88  Columbia  L,  Rev.  1 73 
(1988);  see  also  The  Federalist  No.  81  at  548  (J.  Cook  E.  1961);  See  als2  Reynolds,  77k? 
Discretionary  Function  Exception  of  the  Federal  Tort  Claims  Act,  57  Geo.  L.J.  81  (1968);  14  C. 
Wright,  A.  Miller  &  E.  Cooper,  Federal  Practice  and  Procedure,  §  3654  (1985)(!itigatlon  must  not 
be  allowed  to  stop  or  slow  down  official  activities  tliat  arc  essential  to  governing  a  nation);  ptrson 
V.  Domestic  &  Foreign  Commerce  Corp..  337  U.S.  682, 704  (1 949)(the  government  represents  the 
coimnunity  as  a  whole  and  cannot  be  stopped  in  its  tracks  by  any  plaintiff  w^o  presents  a  disputed 
question  of  property  or  contract  right) 

"See  Ziontz,  In  Defense  of  Tribal  Sovereignty:  An  Analysis  ofJudidal  Error  in  Construction  of 
the  Indian  Ci\il  Rights  Act,  20  S.D.L.  Rev.  1  (1975). 

'United  States  v.  United  States  Fidelity  &  Ouaranlv  Co..  .309  U.S.  .506.  512  (1940)(Indian 
nations  are  exempt  from  suit;  "[i]t  is  as  though  the  immunity  which  was  theirs  as  sovereigns  passed 
to  the  United  States  for  thdr  Jxmcfit  .  .  .  ."). 
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tribes  as  "a  necessary  corollary  to  Indian  sovereignty  and  self-governance."*  Coxirts  have 
recognized  that  tribal  immunity  from  suit  is  essential  to  preserve  tribes'  autonomous  political 
existence  and  tribal  assets,  as  well  as  to  promote  the  federal  policies  of  tribal  self  determination, 
economic  development,  and  cultural  autonomy.'  From  a  policy  standpoint,  tribal  immunity  from 
suit  advances  the  federal  policy  of  assuring  that  Indian  nations  remain  viable  cultural  and  political 
entities."* 

Current-day  jurisprudence  docs  not  regard  the  scope  of  tribal  sovereign  immunity  from 
suit,  however,  as  identical  to  that  of  other  sovereigns.  Indian  nations  arc  subject  to  broad  federal 
control  and  definition.  Consequently,  tribes  arc  characterized  as  "quasi-sovcrcigns,""  and  as 
such,  tribal  immunity  from  suit  "is  not  congruent  with  that  which  the  Federal  Government,  or  the 
states,  enjoy.""  Thus,  the  scope  of  tribal  sovereign  immunity  from  suit  isnot  unlimited  and  is 
subject  to  a  number  of  exceptions  or  waivers  by  the  United  States  and  tribes  themselves. 

B.         ExccDtlons  to  and  Waivers  of  Tribal  Sovereign  Immmiitv. 

Tribes  and  tribal  agencies  and  officials  are  subject  to  suit  under  various  cscccptions  to  tribal 
sovereign  immunity  recognized  in  the  courts.  For  example,  courts  have  applied  the  age-old 
doctrine  established  by  Ex  parte  Young"  in  the  tribal  context.'*    Tliis  dix;trine  works  as  an 


'T'hree  Affiliated  Tribes  of  Ft.  Berthold  Reservation  v.  Wold  Engineering.  P.C..  476  U.S.  877, 
890  (1986),  citing  Santa  Clara  Pueblo  v.  Martinez.  436  U.S.  49  (1978). 

'Native  Villapc  of  Tvonek  v.  I'uckelt.  890  F.2d  1054  (9th  Cir.  1989). 

'"See  Kcrr-McGee  Corp.  v.  Navaio  I'rihc  of  Indians.  471  U.S.  195,  201  (198.5). 

"Santa  Clara  Pueblo.  436  U.S.  at  71,  55,  and  58  (1978), 

'^ree  Affiliated  Tribes  of  Ft.  Berthold  Reservation.  476  U.S.  at  890-91  (1986)(becausc  of 
the  peculiar  "quasi-sovereign"  status  of  Indian  tribes,  the  Tribe's  immunity  cannot  be  coextensive 
with  that  of  the  federal  government,  or  even  the  states.),  citing  United  States  Kidclitv  &  Guarantv 
Co..  309  U.S.  506,  513  (1940). 

"209  U.S.  123, 159-160  (1908)(where  a  state  official  attempted  to  enfojcc  an  unconsthutional 
state  law,  he  was  "stripped  of  his  official  or  representative  cliaractcr;"  his  Immunity  from  suit  in 
federal  court  under  the  Eleventh  Amendment  did  not  protect  him  from  the  consequences  of  his 
individual  conduct).  This  doctrine  remains  vital  as  a  mechanism  to  force  compliance  with  the 
commands  of  the  federal  Constitution  although  it  is  based,  in  part,  on  the  legal  fiction  llial 
"unauthorized"  or  "illegal"  actions  of  governments  officers  arc  not  actions  of  the  sovereign  itself. 

"Sec  Wisconsin  v.  Baker.  698  F.2d  1323,  1332  (7th  Cir.  1983),  cerL  denied  463  U.S.  1207 
(1983)("an  official  of  an  Indian  tribe  should  be  stripped  of  his  authority,  and  coircsponding 
immunity,  to  act  on  behalf  of  his  tribe  whenever  he  exercises  a  power  that  his  tribe  was  powerless 
to  convey  to  him");  Puvalluo  Tribe.  Inc.  v.  Department  of  Game.  433  U.S.  165,  171  (1977)(a  suit 
to  enjoin  violations  of  state  law  by  Individual  tribal  members  is  permissible). 
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exception  to  the  general  rule  of  sovereign  immunity  from  suit  and  is  applied  to  federal  and  state 
governments.  At  its  core,  the  Ex  oarte  Younp  doarine  permitti  suilji  for  prosj>ectivc  injunctive 
or  declarative  relief  to  require  governmental  officials  to  comply  v^ith  tlie  law.  It  is  based  on  the 
notion  that  an  action  against  individual  government  officials  engaging  in  unauthorized  or  illegal 
conduct  is  not  an  action  against  the  sovereign  government  itself.  Thus,  in  the  tribal  context,  a 
litigant  may  seek  injunctive  or  declaratory  relief  against  individual  tribal  officials  who  allegedly 
have  acted  outside  the  scope  of  their  authority.'*  This  exception  to  tribal  sovereign  immunity  has 
been  broadly  construed,  permitting,  for  example,  developers  or  indhriduals  to  obtain  udjudicaiiutis 
of  the  validity  of  various  tribal  laws  and  actions."  Thus,  although  the  Ex  parte  Young  doctrine 
was  intended  to  waive  state  immunity  to  vindicate  violations  of  federal  law  by  state  ufTicials,  the 
doctrine  has  been  extended  to  act  by  tribal  officials  in  derogation  of  tribal  or  federal  law. 

Tribal  sovereign  immunity  has  been  limited  by  various  court  decisions  establishing  other 
exceptions  to  tribal  immunity  from  suit.  For  instance,  where  particularly  egregious  allegations  of 
personal  restraint  and  deprivation  of  personal  rights  were  raised,  the  Tenth  Circuit  distinguished 
the  Santa  Clara  Pueblo  case  and  pcnnitted  a  claim  for  damages  for  constitutional  violations  of 
personal  and  property  rights  against  a  tribe."  In  addition,  an  exception  based  upon  the  equitable 


"As  with  suits  against  sute  or  federal  officials,  an  acdon  against  tribal  officials  can  only  seek 
injunctive  or  declaratory  relief;  suits  for  monetary  rvlief  arc  barred  under  the  notion  that  suits 
affecting  the  treasury  are  suits  against  the  .sovereign  itself.  See  Edclman  v.  Jordan.  415  U.S.  651 
(1974)(action  for  retroactive  relief  barred);  but  sec  Dry  Creek  Lodge.  Inc.  v.  Araoahoe  and 
Shoshone  Tribes.  515  F.2d  926  (10th  Cir.  1975)  and  623  F.2d  682  (10th  Cir.  1980),  cerL  dented 
449  U.S.  1118  (J98i)(no  tribal  remedy,  tlius  non-Indians'  claim  for  damages  against  tribe 
permitted). 

"Buriinpton  N.  R.  Co.  v.  Blackfeet  Tribe  of  the  Blackfeet  Indian  Reservation..  924  F.2d  699, 
901  (9th  Cir.  1991),  amended  and  cert,  denied  5U5  U.S.  1212  (1992).  In  this  regard,  some  tribal 
governments  insure  or  indemnify  employees  against  lawsuits  in  a  manner  similar  to  some  state 
and  federal  governments.  Since  the  court  must  make  a  threshold  determination  of  whether  the 
tribal  employee  was  acting  within  his  or  her  authority  before  deciding  if  jurisdiction  exists,  tlicrc 
will  be  costs  associated  even  with  a  successful  defense  of  an  officer  suit.  Sec  cp.  Hardin  v.  White 
Mountain.  Apache  Tribe.  761  F.2d  1285  (9lh  C1r.  1985),  amended  779  F.2d  476  (10th  Cir.  1985); 
sec  also  Santa  Clara  Pueblo  v.  Martinez,  supra  (the  Governor  of  the  Pueblo  was  required  to 
litigate  the  extent  of  the  protection  the  Pueblo's  immunity  afforded  him). 

"See  Kerr-McGec  Com,  v.  Navajo  1  ribe  of  Indians.  471  U.S.  195  (J985)(Supreme  Court 
decided  case  involving  a  non-Indian  challenge  to  tribal  taxes  without  discussing  sovereign 
immunity);  Tenneco  Oil  Co.  v.  Sac  &  Fox  Tribe  of  Indians.  725  F.2d  572  (10th  Cir.  1984)(oJl 
company  permitted  to  maintain  action  against  individual  tribal  officials  and  challenge  certain 
tribal  licensing  and  taxing  ordinances). 

'"Dry  Creek  Lodge.  Inc.  v.  Arat^ahoc  and  Shoshone  Tribes.  515  F.2d  926  (10th  Cir.  1975)  and 
62.^  F.2d  682  (lOlh  Cir.  1980),  cert  denied  449  U.S.  1 1 18  (l981)(yn-ongful  denial  of  access  to  a 
non-Indiau  guest  ranch  located  on  the  reservation). 
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recoupment  doctrine  has  been  recognized  in  the  Tenth  Circuit."  These  trends  are  disturbing  as 
the  power  of  the  United  States  to  waive  tribal  sovereignty  rests  in  Congress,  not  the  courts,  and 
lliat  powej  must  be  exercised  judiciously. 

Tribal  sovereign  immunity  may  be  waived  by  either  acts  of  Congress  or  acts  of  the  tribes. 
Although  Congres.<!  has  power  to  waive  a  tribe's  connnon  law  immunity  from  suit,"  Congress 
appropriately,  only  sparingly  has  exercised  this  power.  Only  a  few  instances  can  be  cited  where 
Congress  has  waived  tribal  immunity  from  suit,^' 

In  addition,  tribes  may  waive  sovereign  immunity  from  suit  voluniarily.^*  Tribal  waivers 
of  sovereign  immunity  must  be  "unequivocally  expressed.""  Courts  have  found  tribal  waivers  of 
immunity  from  suit  in  a  variety  of  circumstances.  For  instance,  courts  have  held  diat  an  Indian 
tribe's  contract  providing  for  resolution  of  disputes  by  arbitration  and  making  the  arbitration 
agreement  enforceable  in  any  court  having  jurisdiaion  creates  a  right  to  sue,  and  thus  constitutes 


"Jicariila  Apache  Tribe  v.  Andrus.  687  F.2d  1324  (10th  Cir.  1982)(doctrine  of  equitable 
recoupment  applies  to  tribes  as  It  applies  to  federal  and  state  govenunents)  When  a  sovereign 
sues,  it  waives  immunity  to:  (1)  claims  of  the  defendant  which  assert  mattei-s  ui  recoupment 
(matters  arising  out  of  the  same  transaction  or  owurrence),  or  (2)  claims  of  equal  or  less 
monetary  value  that  are  of  the  same  form  or  nature  as  those  sought  by  the  sovereign  plaintiff,  sec 
Frederick  v.  United  States.  386  F.2d  481,  487-88  (5th  Cir.  1967). 

"'Ihrec  Affiliated  Tribes  of  Fort  Penhold.  476  U.S.  at  891. 

^'See  e.g.  Santa  Clara  Pueblo,  supra  (in  the  Indian  Civil  Rights  Act,  Congress  waived 
sovereign  immunit)'  for  habeas  corpus  proceedings  to  review  decisions  of  tribal  courts); 
Metronolitan  Water  Dist.  of  Southern  California  v.  U.  S..  830  F.2d  139  (9th  Cir.  1987),  ccn. 
granted  485  U.  S.  1020  (1987),  afrd490  U.S.  920  (1987)(in  the  MeCarran  Amendment,  43  U.S.C. 
§  666,  Congress  waived  the  United  States'  sovereign  immunity  as  a  party  defendant  in  suits  to 
adjudicate  all  water  rights  in  a  stream  system,  which  included  Indian  water  rights);  Blue  Lc^s  v. 
U.S.  Bureau  oFIndian  Affairs.  867  F.2d  1094, 1097  (8th  Cir.  1989)(tribal  sovereign  immunity  from 
suit  is  abrogated  under  the  Resource  Conservation  and  Recovery  Act,  thus  pennitting  "citizen 
sxiits"  against  tribe^. 

^Wichita  and  Atllliated  i  ribes  v.  Hodel.  788  F.2d  765  (D.C.  Cir.  1986);  Qiemehuevi  Indian 
Tribe  v.  California  State  Bd.  of  Eoualization.  757  F.2d  1047  (9th  Cir.  1985),  rcv'd  on  other 
grounds  474  U.S.  9  (1985);  Mcrrion  v.  Jicarilla  Anache  Tribe.  617  F.2d  537  (lOth  Cir.  1980),  agld 
on  other  grounds  455  U.S.  130  (1982);  United  States  v.  Oregon.  657  F.2d  1009  (9th  Cir.  1981); 
Fontenellc  v.  Omaha  Tribe  of  Nebraska.  4.30  F.2d  143  (8th  Cir.  1970);  Maryland  Casualty  Co.  v. 
Citizens  Nat'l  Bank.  361  F.2d  517  (5lh  Cir.  1966),  c^l,  denied  385  U.S.  918  (1966). 

"Santa  Clara  Pueblo,  supra. 
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a  waiver  of  the  tribe's  sovereign  immunity."  Most  courts  also  have  held  as  a  general  rule  that 
the  presence  of  "sue  and  be  sued"  clauses  in  coiporate  charters  established  under  the  Indian 
Reorganization  Act  ("IRA")''  constitute  a  waiver  of  sovereign  immunity.^ 

In  the  commercial  context,  increased  economic  development  involving  non-tribal  entities 
has  resulted  in  tribal  governments  N'oluntarily  waiving  tribal  immunity  and  providing  protections 
to  non-Indians'  and  non-members'  interests  as  nccessaiy.  For  example,  in  its  gaming  compact 
with  the  State  of  Arizona,  the  Yavapai-Apache  Nation  agreed  to  a  establish  procedures  for  the 
disposition  of  tort  claims  arising  from  alleged  injuries  to  patrons  of  its  gaming  establishment.  See. 
Hxhibit  1,  attached  hereto.  Under  the  gaming  ccnnpact,  it  was  agreed  that  the  procedures  may 
be  analogous  to  the  remedial  system  available  for  similar  claims  arising  against  the  State. 
Pursuant  thereto,  the  Yavapai-Apache  Nation  adopted  comprehensive  tort  remedies  procedures, 
wherein  the  Nation  waives  the  sovereign  immunity  of  the  gaming  establishment  and/or  the  Nation 
for  the  express  purpose  of  allowing  patrons  to  bring  tort  claims  against  the  Nation  and/or  the 
gaming  establishment  in  the  Nation's  tribal  court.   Sec  Exhibit  2.  attached  hereto. 

These  are  but  some  examples  of  circumstanees  in  whieli  tribal  immunity  from  suit  has  been 
limited.  Given  this  discussion,  it  is  clear  that  tribes  are  not  cloaked  by  an  impermeable  shield  of 
sovereign  immunity  from  suit.  The  courts  appear  to  be  finding  exceptions  and  waivers  by  tribes 
of  tribal  sovereign  immunity  with  increasing  frequency.  Thus,  a  sweeping  waiver  of  tribal 
sovereign  immunity  is  unnecesseuy  and  will  undermine  tribes*  entitlement  as  sovereigns  to 
common  law  immunity  from  suit  afforded  other  stivercigns.  As  with  any  sovereign,  tribal 
governments  must  retain  their  autonomy  and  ability  to  protect  their  treasuries  fron)  attack  and 
to  subject  themselves  to  government  on  a  case-by-casc  basis. 


! 


'^Sokaopon  Cyaminp  Enter.  Corp.  v.  Tushic-Montpomerv  Assocs..  86  F.3d  656  (7th  Cir.  1996); 
Rosebud  Sioux  Tribe  v.  Val-U  Construction  Co.  of  South  Dakota  Inc..  50  F.3d  560  (8th  Cir. 
1995);  sec  Aubertin  v.  Colvillc  Confederated  Tribes.  446  F.Supp.  430, 435  (E.D.  Wash.  1978);  sec 
also  In  re  Colcgrove.  9  B.R.  337  (Bankr.  N.D.  Cal.  1981)(w^ere  "sue  and  be  sued"  language  is 
omitted  from  tribal  corporate  charter).  > 

'■'IZ  U.S.C.  §§  461,  462,  464-479  (1983);  25  U.S.C.  S  463  (Supp.  1986). 

"Sec,  e.g..  Merrion  v.  Jiearilla  Anaehe  Tribe.  617  F.2d  537,  540  (lOUi  Cir.  1980),  afrd  ^ 
other  prounds.  455  U.S.  130  (1982);  Boe  v.  Ft  Bclknan  Indian  Communitv  of  Ft.  Belknap 
Reservation.  455  F.Supp.  462,  463  (D.  Mont.  1978).  affd  642  F.2d  276  (9th  Cir.  ]98])(corporate 
waiver  of  immunity,  however,  should  not  waive  tribal  immunities);  Maryland  Casualty  Co.  v. 
Citizens  National  Bank.  361  F.2d  517  (5th  Cir.  1966),  cert,  denied  sub  nom..  Maryland  Casualty 
Co.  V.  Seminole  Tribe  of  Florida.  Inc..  385  U.S.  918  (1966)(Seminolc  Tribe  adopted  a  §  17 
corporate  charter  with  a  "sue  and  to  be  sued"  provision,  and  (he  court  found  this  a  waiver  of 
immunity,  which  was  expressly  qualified,  and  the  tribe's  assets  were  beyond  the  reach  of  the 
gami.shmenf  action  in  is.<!uc);  sec  Fontenelle  v.  Omaha  Tribe  of  Nebraska.  430  F.2d  143. 147  (8th 
Cir.  1970)(tribe  subjected  to  action  to  quiet  title  to  lands);  Paricer  Drilling  Co.  v.  Metlakatla 
Indian  Community..  451  F.Supp.  1127  (D.  Ark.  1978)(tribe  exposed  to  tort  suit). 
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II.         Thf  Federal  Government  and  Tril)fs  are  Prot^ctlnc  SlpiifJcant  Interests  of  Non-jnilians 

untl  Non-Members  on  Reservations  Now. 

A  broad  waiver  of  tribal  sovereign  immunity  from  suit  is  unnecessary  because  the  federal 
government  and  tribal  governments  already  arc  providing  protections  to  non-Indians  and  non- 
members  within  the  boundaries  of  reservations.  Existing  federal  oversight  protects  the  interests 
of  reservation  residents  without  destroying  tribal  autonomy. 

A.         Tribal  Rcyulatorv  Undcrtaklntzs  Affecting  Nim-lndiaits  and  Non-Menibers. 

Congress  ensures  the  protection  of  non-Indians  and  non-members  by  requiring  federal 
approval  of  certain  tribal  laws  and  ordinances  governing  a  variety  of  civil  regulaloiy  areas.  While 
it  is  arguable  that  Congress  oversteps  the  "guardian"  role  of  the  United  Slates  over  tribes  and 
effectively  usurps  tribal  governments  through  this  type  of  legislation,  It  is  certainly  less  harmful 
than  legislating  broad  waivers  of  tribal  immunity  from  suit  in  these  aieas.  Thus,  where  tribes 
accrcise  regulatory  jurisdiction  in  these  areas,  the  involvement  and  oversight  of  the  federal 
government  already  protects  (he  iuleresls  of  non-Indians  and  non-mcmbcrs. 

For  instance,  tribes  are  allowed  to  enact  their  own  liquor  laws  within  the  limitations  set 
by  a  federal  jurisdiction  statute."  While  Congress  has  set  forth  the  requirements  of  the  tribal 
ordinances  and  maintained  a  federal  certification  and  oversight  role,"  actual  regulation  of  the 
liquor  sales  remains  vested  in  the  'ribes  within  their  jurisdictional  boundaries.  Several  tribes  have 
enacted  liquor  ordinances  under  these  procedures.'  Significantly,  a  recent  federal  court  decision 
upheld  a  tribal  ordinance  that  authorized  the  Cheyenne  River  Sioux  Tribe  to  regulate  liquor  sales 
in  non-Indian  communities,  on  lands  held  in  fee  by  non-Indians  within  the  reservation.'**  Other 
examples  include  federal  agency  involvement  in  foresiiy"  and  agriculture.'^ 


"18  U.S.C.  §  1161. 


'*The  statute  requires  that  tribal  ordinances  be  consistent  with  federal  and  state  law  and  that 
the  Secretary  certity  and  publish  the  ordinance  in  the  Federal  Register.  18  U.S.C.  §  1161. 

"See  f>9  Fe.  Keg.  31496  (June  17, 1994)(St.  Regis  Mohawk  Tribal  Alcohol  Beverages  Control 
Act  pa.<isc.d  11/19/93);  59  Fe.  Reg.  .^5316  (November  11,  1994)(Cousbatta  Tribe  of  Louisiana 
Liquor  Control  Ordinance  pas.sed  8/30/94);  59  Fed.  Reg  26346  (May  19,  1994)(Jamestown 
S'Klallam  Tribe  Liquor  Control  Ordinance  enacted  2/22/94). 

^Gty  of  Timber  Lake  v.  Chevenne  River  Sioux  Tribe.  10  F.3d  554  (8th  Cir.  1993). 

*'Undcr  the  National  Indian  Forest  Resources  Management  Act  (the  "Forest  Act"),  the 
Secretary  must  comply  with  tribal  laws  and  ordinances,  including  laws  regulating  the  environment 
and  historic  or  cultural  preservation,  and  laws  or  ordinances  adopted  by  the  tribiU  government 
to  regulate  land  use  or  other  activities  under  tribal  jurisdiction.  25  U.S.C.  §  3101  ct  seq.,  P.L. 
10U)-f>30.  Under  the  Forest  Act,  the  Secretary  is  authorized  to  provide  assistance  in  the 
enforcement  of  related  tribal  laws,  notify  others  of  such  law.s,  and  if  the  tribe  so  requests,  require 
federal  officers  to  appear  in  tribal  court.  Tribes  must,  however,  adopt  an  urduiance  identical  to 
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In  addition,  Congress  has  autliorized  federal  agencies  to  assist  tribes  in  developing  tribal 
ordinances  and  regulations  related  to  the  piarticular  agency's  jircas  of  concern.  For  example,  tlic 
Indian  Energy  Resources  Act  authorized  the  Secretaries  of  Interior  and  Energy  to  provide 
assistance  to  Indian  tribes  in  the  development,  administration,  implementalion,  and  enforcement 
of  tribal  laws  and  regulations  governing  the  development  of  energy  resources  on  Indian 
reservations."  The  Indian  Gaming  Regulatory  Act  authorizes  the  Chairman  of  the  National 
Indian  Gaming  Commission,  a  federal  agency,  to  approve  tribal  gaining  ordinances  and 
resolutions.**  'I'hc  interests  of  all  reservation  citizens  is  taken  mto  account  by  the  federal 
agency's  evaluating  tribal  undertakings  in  these  areas. 

B.  Tribal  Environmental  Regolallons. 

In  the  area  of  environmental  protection,  Congress  has  acknowledged  that  tribal 
governments,  like  state  governments,  have  the  authority  to  regulate  environmental  matters.  This 
authority,  however,  is  subject  to  federal  agency  oversight.  The  Environmental  Protection  Agency 
("EPA")  is  authorized  to  approve  certain  tribal  environmental  codes  as  part  of  federal  government 
programs.  Specific  EPA  authority  is  found  in  the  Clean  Water  Act"  and  the  Safe  Drinking 
Water  Act.*> 

Under  the  "primacy"  provision  of  the  Safe  Drinking  Water  Act,  tribes  arc  provided  the 
opportunity  to  assume  principal  responsibility  for  the  enforcement  of  drinking  water  supply 
regulations  within  the  jurisdictional  boundaries  of  the  tribe.  To  attain  primncy  status,  a  tribe  must 
have  drinking  water  regulations  at  least  as  strict  as  EPA's  and  establish  an  independent  agency 
within  the  tribal  government  that  has  the  power  to  enfbirc  tribal  regulations.  Increasing  numbers 


the  Department  of  the  Interior  forest  trespass  regulations  to  obtain  coucurreul  civil  jurisdiction 
to  enforce  the  trespass  regulations. 

'^The  American  Indian  Agriculture  Resource  Management  Act,  25  U.S.C.  §§  3701-3745 
(1993),  contains  provisions  expressly  requiring  the  Secretary  to  comply  wilh  tribal  laws  and 
ordinances,  similar  to  the  Forestry  Act.  For  agricultural  resources,  the  law  requires  tliat  a  10-ycar 
plan  be  developed  and  implemented  cither  directly  by  the  tribe  or  by  the  Scerereiry.  Id.  § 
3711(b)(1)(C).  A  requirement  for  federal  approval  of  the  plan  Is  implied  m  the  statute.  See  25 
IJ.,S.C.  9. 37 11  (b)(2). 

"25  U.S.C.  §  3504. 

»*25  U.S.C.  8  2710(b)(l)B),  (d)(l)(A)(iil),  and  (b)(2). 

"33  U.S.C.  §  1377(c). 

'*42  U.S.C.  §  300j-ll(a). 
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of  tribes  are  undertaking  principal  responsibility,  with  the  assistance  of  the  EPA,"  for  protecting 
sources  u.scd  fur  drinking  water  under  llie  federal  enabling  legislation. 

Tribes  also  arc  undertaking  environmental  regulation  under  the  Clean  Water  Act. 
Congress  has  permitted  tribes  to  be  "treated  as  states"  for  purposes  of  this  legislation.  As  such, 
tribes  can  obtain  funds  necessary  to  pursue  the  planning  required  for  protecting  water  resources 
vital  to  tlie  tribes.  Section  106  of  the  Clean  Water  Act  allows  for  development  of  a  surface  water 
management  program,  and  section  104  provides  for  water  quality  management.  Once  a  tribe's 
water  quality  standards  have  been  approved  by  the  EPA,"  the  tribe  also  is  treated  as  a  state  for 
purposes  of  the  certification  process  under  section  401  of  the  CWA.  The  section  401  certification 
process  requires  the  technical  review  of  pending  permit  applications  to  determine  tlieir  impacts 
on  water  quality  standards,  and  most  tribal  law-making  bodies  avoid  becoming  directly  involved 
in  carrying  out  this  kind  of  technical  review  process.  Another  statutory  requirement  is  that  tribes, 
like  Slates,  adopting  their  own  water  quality  standards  must  conduct  a  public  review  of  their 
standards  at  least  e\'ery  three  years.  These  burdensome  administrative  procedures  ensure  the 
input  and  protection  of  the  interests  affected  non-Indians  and  non-members. 

Despite  the  strict  statutory  burdens  of  undertaking  tribal  environmental  regulation,  many 
tribes  arc  establishing  the  necessary  administrative  and  adjudicatory  procedures  and  expertise  in 
order  to  protect  the  resources  that  are  vital  to  the  welfare  and  future  uf  tlieii  iribc.  For  example, 
tribal  governments  have  developed  extensive  solid  and  hazardous  waste  regulations,  particularly 
in  response  to  tlie  Eighth  Circuit's  1989  decision  in  Blue  Legs  v.  U.S.  Bureau  of  Indian  Affairs.^ 
which  held  that  tribal  governments  arc  responsible  for  managing  Nolid  waste  disi>osal  on 
reservations  and  may  be  held  liable  for  failing  to  meet  this  responsibility.  Tlie  Campo  Band  of 
Mission  Indians,  for  example,  has  established  comprehensive  tribal  regulatory  and  enforcement 
mechanisms  for  regulating  solid  waste  on  the  Reservation.  See  Exhibit  3,  attached  hereto.  In 
many  of  these  tribal  ordinances,  tribes  provide  a  waiver  of  their  sovereign  immunity  from  suit  for 
purposes  of  appeal  of  administrative  decisions  by  tribal  agencies.  The  Lummi  Water  and  Sewer 
Ordinance  is  an  example. 


"The  EPA  provides  grants  and  technical  assistance  to  tribes  for  drafting  environmental  codes 
under  the  Indian  Environmental  General  Assistance  Program  Act  of  1992.  24  U.S.C.  §  4.16b. 
The  Clean  Air  Act  requires  the  EPA  to  treat  tribes  as  states  for  the  purposes  of  funding  planning 
grants  and  program  operational  costs  under  those  statutes.  42  U.S.C.  §  7601(d).  The  EPA  also 
revised  its  internal  regulations  to  make  it  easier  for  tribes  to  obtain  EPA  approval  to  assume 
environmental  regulatoiy  authority.  .'J9  Fed.  Reg.  643.'$9  (December  14,  1994).  The  revi^on 
shifted  the  emphasis  from  treating  tribes  the  same  as  states  to  treating  tribes  as  sovereigns  in  their 
own  right.  Under  the  new  regulation,  a  tribe  must  meet  the  applicable  statutory  requirements, 
rather  than  undergo  a  scpaiatc  "treatment  as  state"  approval  process. 

"We  note  for  the  record  that  any  affected  person  may  seek  judicial  review  of  the  EPA's 
approval  of  tribal  water  quality  standards.  City  of  AlhuuuerQue  v.  Browner.  No.  93-82'M  Civil 
(D.C.D.  N.M.,  Oct.  22, 1993)(federal  court  jurisdiction  is  based  on  the  Administrative  Procedure 
Act  and  Declaratory  Judgment  Act). 

"867  F.2d  1094,  1097  (8th  Cir.  1989) 


140 


C.         Tribal  Economic  Development  and  Commeretal  DcHllnps. 

The  interests  of  non-Indians  and  non-membci-s  arc  protected  to  the  extent  required  by 
federal  law  or  the  terms  of  comiTiercial  transactions.  Tlie  federal  government,  for  instance.  Is 
inextricably  involved  in  tribal  housing  development.  The  Department  of  Housing  and  Urban 
Development  ("HUD")  has  requirements  for  tribal  housing  authorities  receiving  HUD  fiinUs.  For 
example,  the  Indian  Housing  Loan  Guaranty  Program**  allows  HUD  to  guarantee  loans  for  the 
purchase,  construction,  or  rehabilitation  of  family  dwellings  on  restricted  lands  and  in  Indian 
areas.  In  order  for  an  individual  Indian  borrower  or  an  Indian  Housing  Authority  to  participate 
in  the  program,  the  tribal  govcmnicnl  must  enact  both  eviction  and  foreclosure  procedures  to 
protect  borrowers,  lenders,  and  HUD,  in  the  event  of  a  default  Here,  too,  tribal  housing 
ordinances  often  contain  a  waiver  of  tribal  sovereign  immunity  from  suit  to  enforce  Individual 
rights  under  these  ordinances. 

In  the  commercial  context,  tribes  have  a  built-in  incentive  to  waive  their  immunity  from 
suit  or  otherwise  protect  non-Indians.  Interested  partifcs  will  not  be  interested  in  conducting 
business  on  Indian  reservations  without  an  ability  to  seek  redress  for  grievances.  Tribes,  thus,  will 
choose  to  waive  immunity  or  take  other  similar  steps  to  consummate  a  business  dciil.  Qeitrly,  no 
intervention  is  necessary  in  this  context. 

III.       Regulatory  IssTies  and  Partldpatlon  of  Non-lndtans  and  Non'Mcmbers-  in  Trihol 
Government. 

A.         Reeulatory  Issues  InvolvingModeni-PayTribalGovemmentsAutHoritv  Over  Non- 
Indians. 

The  authority  of  tribal  governments  to  exercise  tribal  jurisdiction  over  non-Indians  has 
been  one  of  the  most  disputed  issues  in  Indian  affairs  during  the  modem  era.  In  1978,  the 
Supreme  Court  held  in  Oliphantv.  Suquamish  Indian  Tribe*'  that  tribe*  could  not  prosecute  and 
convict  non-Indians,  unless  authorized  to  do  so  by  Congress.  In  1990,  the  Supreme  Court 
extended  the  Oliphant  ruling  to  non-member  Indians,*'  Congress  later  reinstated  tribal  authority 
over  noii-mcmbcr  Indians.  Today,  controversies  relating  to  tribal  authority  to  exercise  civil 
jurisdiction  and  regulatory  authority  over  non-Indians  and  non-members  residing  within 
reservation  boundaries  pei-sist.  In  certain  civil  contexts,  particulariy  taxation  and  land  use,  tribal 
authority  over  non-Indians  and  non-members  has  l>ccn  upheld.*' 


*"42  U.S.C.  8  1437a  (amended  1992). 

*»43.S  U.S.  191  (1978). 

*»Duro  V.  Rcina.  495  U.S.  676  (1990). 

''Washington  v.  Confederated  Tribes  of  Colvillc  Indian  Reservation.  447  U.S.  134 
(1980)(tribal  cigarette  tax  for  sales  to  non-Indians  on  tribal  lands  has  been  upheld  by  the  Supreme 
Court);  Mcrrion  v.  Jicarilla  Apache  Tribe.  455  U.S.  1.^0  (1982)(tribal  tax  levied  on  mineral 
extraction  from  tribal  lands  upheld,  even  though  tlie  tribes  were  receiving  revenues  from  the 

10 
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TiibaJ  authority  to  regulate  non-Indians  on  non-tribaJ  trust  land  within  reservation 
boundaries  is  subject  to  certain  rules  under  federal  law.  In  Montana  v.  United  States.  450  U.S. 
544  (1981),  the  Supreme  Court  enumerated  the  rule  for  establishing  tribal  jurisdiction  over  non- 
Indians  in  this  context.  First.  °[a]  tribe  may  regulate,  through  taxation,  licensing,  or  other  means, 
the  activities  of  non-members  who  enter  consensual  relationships  with  the  tribe  or  its  members, 
through  commercial  dealing,  contracts,  leases,  or  other  arrangements."**  Second,  "(a]  tribe  may 
also  retain  inherent  power  to  exercise  civil  authority  over  the  conduct  of  non-lndlans  on  fee  lands 
within  its  reservation  when  that  conduct  threatens  or  has  some  direct  effect  on  the  political 
integrity,  the  economic  security,  or  the  health  or  welfare  of  the  tribe."*'  Under  the  "tribal 
welfare"  test,  lower  courts  have  upheld  broad  tribal  civil  powers  over  non-Indians  on  non-Indian 
land  in  a  tribal  zoning  ordinance,'"  a  tribal  health  and  safety  ordinance,*'  and  tribal  regulation  of 
non-Indian  lands  borderuig  tribal  trust  property.**  With  regard  to  water  use,  the  courts  have 
upheld  federal  and  tribal  control  to  the  exclusion  of  state  control  over  water  use  by  non-Indians 
on  an  Indian  reservation.* 

B.         Tribal  Programs  and  Policies  Involving  Parttcipation  of  Non-Indians  and  N(in- 
Members  in  Tribal  Govcnimciils. 


Many  tribes  have  responded  to  the  civil  regulatory  concerns  involving  non-Indians  as  well 
as  tribal  members  by  adopting  extensive  legal  codes  and  restructuring  tribal  government  capable 
of  adjudicating  Indian  and  non-Indian  civil  disputes  in  their  own  courts  and  administering  their 
increased  regulatory  responsibilities.  Tliis  makes  triba!  governments  more  accessible  and  "user- 
friendly"  to  tribal  membei^  and  non-tribal  members  alike. 


mining  companies  under  tlic  mineral  leases;  the  Court  compared  the  tribe  to  states  and  cities, 

1    which  can  receive  contract  payments  as  landowners  and  levy  taxes  in  their  governmental  capacities 

as  sovereigns);  Kerr-McGee  Corp.  v.  Navajo  Tribe.  471   U.S.  195  (J985)(non-lRA  tribal 

governments  may  tax  on-reservation  business  activities  without  first  obtaining  approval  by  the 

I    Secretary  of  Interior  where  the  tribal  constitution  dUMx  not  require  such  advance  ap]>i\>val). 

^'Montana  v.  United  States.  450  U.S.  544,  565  (1981). 

"14,  450  U.S.  at  566. 

**Knipht  V.  Shoshone  and  Arapahoe  Indian  Tribes,  etc..  670  F.2d  900  (10th  Cir.  1982). 

"Cardin  v.  De  La  Cruz.  671  F.2d  .^63  (9th  Cir.  1982). 

**Confcdcratcd  Salish  and  Kootenai  Tribes  of  Flathead  Reservation  v.  Namen.  665  F.2d  951 
(9tb  Cir.  1982),  ggrL  denied.  459  U.S.  977  (1982). 

*'Colville  Confederated  Tribes  v.  Walton.  647  F.2d  42  (9th  Cir.  1981),  cert,  denied  454  U.S. 
1092  (1981). 
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For  ecamplc,  the  Zuni  Pueblo  has  adopted  ractensivc  legal  codes,  including  the  Zuni 
Business  Code  which  controls  and  regulates  the  activities  of  non-Zunis  and  noii-residcnts  of  the 
Reservation  in  their  commercial  dealing  with  the  Zuni  Reservation  and  the  people  living  thereon. 
See.  Exhibit  4,  attached  hereto.  The  Zuni  Business  Code  establishcii  procedures  and 
requirements  consistent  with  federal  laws  and  regulations  governing  the  conduct  of  business  on 
the  Zuni  Reservation. 

In  addition,  because  tribes  have  civil  regulatory  auUiorily  and  jurisdiction  over  non-Indians 
and  non-members,  tribal  governments  are  developing  initiatives  to  increase  the  participation  of 
non-tribal  members  in  the  govemment.  For  example,  the  Navajo  Nation  has  established  a  Hve- 
member  Navajo  Tax  Commission,  two  of  whom  may  be  non-Indians  and  non-members.  Sec. 
Exhibit  5,  attached  hereto.  Particularly  important  to  note  here,  also,  is  that  Navajo  law  permits 
an  adjudication  of  a  refund  action  in  tribal  court  in  specific  instances  for  certain  taxes.^"  Thus, 
reservation  citizens  have  direct  access  to  both  regulatory  and  judicial  relief. 

Another  example  of  tribal  initiatives  to  involve  non-Indians  include  the  six-mcnibcr  Board 
of  Commissioners  of  the  Wind  River  Housing  Authority,  established  by  ihe  Shoshone  Indian 
Tribe  and  the  Ars^ahoe  Indian  Tribe,  requires  that  two  members  of  the  Board  be  non-mcmbcrs. 
Sec.  Exhibit  6,  attached  hereto.  In  addition,  the  Zuni  Pueblo  has  established  the  Zuni  Tribal 
Enterprise  Board  of  Directors,  and  the  five-member  Board  may  be  compiiscd  of  "[a]ny  person, 
Zuni  or  non-Zuni,  resident  or  non-resident,"  who  shows  a  willingness  lo  fuitlier  the  purposes  of 
the  Title.    Sec.  Exhibit  7,  attached  hereto. 

A  particularly  good  example  of  tribal  agency  activities  directly  involving  non-Indians  is  the 
Lummi  Tribal  Sewer  and  Water  District  Ordinance.  The  Lummi  Ordinance  involves  the 
participation  of  non-Indians  and  non-members  by  permitting  the  election  of  two  of  the  five 
members  of  the  Sewer  and  Water  Board  from  the  entire  community  within  the  boundaries  of  the 
Lummi  Tribal  Sewer  and  Water  District.  Sec.  Exhibit  8,  attached  hereto.  Tl)c  candidates  and 
electors  for  these  open  positions  consist  of  all  persons  residing  within  the  District.  In  addition, 
the  rules  and  procedures  for  voting  and  conducting  the  election  are  developed  by  a  committee, 
which  includes  a  non-Indian  appointed  by  the  Sewer  and  Water  Board.  Clearly,  Lummi's 
regulation  and  administration  of  its  water  and  sewer  ordinance  seeks  to  protect  the  interests  of 
non-Indians  and  non-uienibers  within  its  reservation  boundaries. 

IV.        Recommendation. 

With  increasing  frequency,  courts  are  interpreting  federal  laws  and  tribal  laws,  conduct, 
and  contracts  as  waivers  of  sovereign  immunity  and  creating  exceptions  to  tribal  immunity.  In 
addition,  tribes,  themselves,  are  waiving  their  immunity  from  suit  in  appropriate  circumstances. 
Moreover,  federal  law  already  provides  a  great  deal  of  oversight  of  tribal  affairs,  even  while 
acknowledging  the  fundamoital  importance  of  suppnirting  tribal  self-governance  autonomy.  In 
this  context,  Congress  should  remain  very  cautious  in  the  area  of  tril>al  sovereign  immunity  from 
suit  and  refrain  from  legislating  a  sweeping  waiver  of  tribal  immunity. 


'"Sec  e.p.  24  Nav.  Tr.  Code  §  433  (procedure  for  refund  of  Business  Activity  Tax). 
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In-  addition,  public  health  standards  for  food  and  beverage  handling  shall  be  in 
accordance  vn\l\  United  States  Public  Health  Service  requirements. 

(b)  Emergency  Service  Accegsibflity.  The  Nation  shall  require  the 
Gaming  Facility  Operator  to  make  provisions  for  adequate  emergency  accessibility 
and  service. 

(c)  Tort  Remedies  for  Patrons.  The  Nation  shall  establish  procedures  for 
the  disposition  of  tort  claims  arising  from  alleged  injuries  to  patrons  of  its  Gaming 
Facilities/  vt^hich  procedures  may  be  analogous  to  the  remedial  system  available  for 
similar  claims  arising  against  tlie  Stale.  The  Nation  shall  not  be  deemed  to  have 
waived  its  sovereign  immunity  from  suit  with  respect  to  such  claims  by  establishing 
such  procedures  or  by  any  provision  of  this  Compact. 

(d)  T.i.ibiHty  for  Damage  to  Persons  and  Property.  During  the  term  of  this 
Compact,  the  Nation  shall  maintain  public  liability  insurance  which  provides  no 
less  than  one  milliun  doUars  ($1,000,000)  for  personal  injury  and  property  damage. 
The  Nation's  insurance  policy  shall  include  an  endorsement  providing  that  the 
insurer  may  not  invoke  tribal  sovereign  immunity  up  to  the  liniits  of  the  policy  set 
forth  above. 

SECTION  14.  rATRQN  PISfUTES 
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•  (a)  Refusal  to  Pay  Winnings.  Whenever  the  Gaming  Facility  Operator 
refuses  payment  of  alleged  winnings  lo  a  patron,  and  ti\e  Gaming  Facility  Operator 
and  the  patron  are  unable  to  resolve  the  dispute  to  tl\e  satisfaction  of  the  patron  and 
the  dispute  involves: 

(1)  At  least  five  hundred  dollars  ($500),  the  Gaming  Facility 
Operator  shall  immediately  notify  the  Tribal  Gaming  Office. 
The  Tribal  Gaming  Office  shall  conduct  whatever 
investigation  it  deems  necessary  and  shall  determine 
whetiier  payment  should  be  made;  or 

(2)  Less  than  five  hundred  dollars  ($500),  the  Gaming  Facility 
Operator  shall  inform  the  patron  of  his  or  her  right  to 
request  that  the  Tribal  Gaming  Office  conduct  an 
investigation.  Upon  request  of  the  patron,  the  Tribal 
Gaming  Office  shall  conduct  whatever  investigation  it 
deems  necessary  and  shall  determine  whether  payment 
should  be  made. 

(b)  Notice  to  Patrons.  The  Tribal  Gaming  Office  shall  mail  written  notice 
by  certified  mail,  iclurn  receipt  requested,  to  the  Gaming  Facility  Operator  and  the 
patron  of  Uie  decision  resolving  the  dispute  witl\in  thirty  (30)  days  after  the  dale  that 
the  Tribal  Gaming  Office  first  receives  notification  from  the  Gaming  Facility 
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"Opcralor  or  a  request  to  conduct  an  investigation  from  the  patron. 

(c)  Effective  Date  nf  Decision.  The  decision  of  Uie  Tribal  Gaming  Office  is 
effective  on  the  dale  it  is  received  by  the  aggrieved  parly  as  reflected  on  the  return 
receipt. 

(d)  firview  of  Qecision.  Within  thirty  (30)  days  after  the  date  of  receipt  of 
the  written  decision,  the  aggrieved  party  may  file  a  petition  wilh  Uie  Tribal  Gaming 
Office  requesting  a  review  of  the  decision.  The  Tribal  Gaming  Office  may  set  a 
hearing  on  the  matter  or  may  make  a  decision  based  solely  upon  the  prior  decision 
and  olher  documentation  provided  to  il  by  the  patron  and  the  Gaming  Facility 
Operator.  The  Tribal  Gaming  Office  shall  then  issue  a  written  decision  and  mail  it 
to  the  parlies  pursuant  to  the  procedures  set  forth  in  Section  14(b).  The  decision  of 
the  Tribal  Gaming  Office  shall  be  final  and  binding  upon  the  patron  and  the  Gaming 
Facility  Operator  and  shall  not  be  subject  to  judicial  review,  dispute  resolution  or 
other  legal  action. 

SECTION  15.  pTrSPl  TTF.  RFSOUmON 

(a)  Procedures  and  Pmvistons  Subject  to  Dispute  Resolution.  The  parties 

may  discuss  and  reconsider  Sections  4,  5,  7,  11,  12,  14  and  all    appendices  to  this 
Compact  upon  written  notice  and  request  by  either  parly.   Thereafter,  if  the  Nation 
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EXHIBIT  2 


RESOLUTION  NO.  l±:9C. 
Ol-  THE  GOVERNING  BODY  OF  THE  YAVAPAI  AFACliE  NATION 

WHEREAS,  puRuwii  xo  the  Indian  Gaming  Rcgulaioiy  Act  ('IGRA"),  25  U.S.C.  58  2701, 
the  Nation  has  catered  into  a  Oamitig  Ootnpact  ("Compact"^  bCD>^n  tlic  Nation  and  the  Stntc 
Of  Arizona,  which  Corapaci  dcfincj  ihc  rcipcciWc  obllgaiions  and  rcsponslbllUlcs  of  the  Nation 
and  the  siatc  with  respect  to  Class  in  gaming  acttvity  on  the  rescivaUon,  and  the  Tribal  Ctounell 
has  reviewed  and  Approved  the  Compuct;  and 

V/HEREAS  Section  13  of  the  Compact  rc<]ulrcs  tlic  Nation  to  establish  procedures  fot 
the  disposition  of  ton  claimc  arising  from  alleged  injuries  to  patrons  of  itt  gaming  facilities:  and 

AYIiBRSAS  no  procedure  cuncndy  exists  to  address  adequately  such  ton  claims;  and 

WHEREAS  the  Nation  desires  to  comply  njlly  with  Seaion  13  of  the  Compact  by 
Adopting  the  attached  lurt  rcmcd/  procedures  for  gaming  facility  patrons; 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Tribal  Council  approves  Uic  attached 
Yavapa  Apache  Nation  Ton  Retnedy  Procedures  for  Gaming  Patrons  and  that  these  proccduros 
arc  hereby  adopted  at  laws  of  the  Notion,  cfitoaive  immediately. 

CBRHnCATION 

I,  the  undenigned,  hereby  cenl^  that  at  a  dnly^  called  mcctfng  of  i!ic  Yovrpal  Apcchc 
Tribai  Council,  onKarcb  I?  1996.  the  Tribal  Council  voted  to  adopt  this  Resolution  with  an 
KfHnnHtivc  yuIc  vf  a  (juurnm  of  Tribal  Council  T 


Cbainnan 


ATTEST: 
Sccrctaiy 
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YAVATAI-APAaiE  NATION 
TORT  REMEDY  PROCEDURES  FOR  GAMING  PATRONS 

Section  1.         Policy. 

The  purpose  of  these  procedures  is  to  provide  a  sysicnufor  the  dis]>osition.  of  tort  claims 
arising  from  alleged  injuries  to  the  person  or  property  of  patrons  of  the  Nation's  Gaming  Facility. 
Section  2.         Applicability. 

These  procedures  apply  to  all  persons  who  allegedly  suffer  personal  injury  and/or  property 
damage  arising  out  of  Ujcir  patronage  of  the  Nation's  Gaming  Facility. 
Section  3.        Tribal  Court  Jurisdiction. 

The  Tribal  Court  shall  have  exclusive  juiisdiction  over  all  matters  arising  from  the 
administration  and  enforcement  of  these  procedures. 
Section  4.        Definitions. 

Tlie  following  words  have  ^e  following  meanings  as  used  in  tb«e  procedures: 

A.  "Gaming  Fadlity"  means  all  Class  m  gaming  facilities  owned  and  operated  \3y  the 
Yavapai-Apache  Nation  on  its  reservatioa,  including  but  not  lunitcd  to  the  Cliff-Castle  Casino; 

B.  "Nation"  means  the  Yavapai-Apache  Nation; 

C         "Patron"  means  any  penon  who  is  a  customer  of  Uic  Gaming  Facilit>-; 

D.  "Person"  means  any  natural  individual; 

E.  •   "Tort"  means  an  injuiy  to  the  person  or  property  of  a  patron; 

F.  'Tribal  Coundl"  means  the  Tribal  Council  of  the  Yavapai-Apache  Nation;  and 

G.  'Tribal  Court"  means  the  Yavapai-Apaclic  Nation  Tribal  Court. 
Section  S.  Limited  Waiver  of  Sovereign  Immunity. 

A.         The  Gaming  Facility  is  a  tribally-owned  business  and  possesses  the  Nation's 
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sovereign  immunity  from  suit. 

B.  The  Nation  hereby  waives  the  sovereign  immunity  of  liic  Gaming  Facility  and/or 
(lie  Nation  foi  tlic  express,  note,  and  limited  purpose  of  allowing  |>alrons  to  bring  tort  claims 
against  the  Nation  and/or  U\c  Gaming  Fftcility  in  Tribal  Court;  provided  that  sucii  waiver  is  made 
only  to  the  extent  that  the  nature  of  a  tort  claim  is  within  the^cxpress  coverage  of  the  Nation's 
or  Gaming  Facility's  puUic  iiabiiiiy  insurance  policy  in  cfTcct  at  (he  lirac  of  each  judgment,  order, 
or  award,  and  no  judgment,  order,  or  award  for  such  a  claim  against  the  Gaming  Facility  and/or 
Nation  may  exceed  One  Million  Dollars  ($1,000,000.00);  further  provided  that  any  such  ton  claim 
must  be  timely  and  propcriy  filed;  and  provided  further  that  any  judgment,  order,  or  award  may 
be  satisfied  only  pursuant  to:  (i)  the  express  provisions  of  the  Nation's  or  Gaming  Facllity'fi  public 
liability  insurance  policy  in  effect  at  the  time  of  each  jadgmeat.  order,  or  award;  and  (ii)  if 
necessary,  an  action  by  the  prcvaHing  party  against  the  insurer  under  such  policy.  This  waiver  is 
strictly  limited  and  does  not  waive  the  immunity  of  the  Nation  or  Gaming  Facility  with  i^espcct 
to  other  suits  for  monctaiy  damages  or  to  suits  for  punitive  or  exemplary  damages  and  docs  not 
waive  the  immunity  of  the  Tribal  Cotmcil  or  any  officer,  employee,  agent,  or  Board  or 
Commission  member  thereof. 

C         Except  as  otherwise  provided  in  these  procedures,  nothing  herein  shall  be 
interpreted  or  construed  as: 

1.  a  waiver  of  the  sovereign  immunity  of  the  Nation  and/or  Gaming  Facility 
beyond  the  limits  set  forth  herein; 

2.  a  waiver  of  the  sovereign  immunity  of  the  Nation  and/or  Gaming  Facility 
to  impose  liability  for  punitive,  double,  treble,  incidenul,  consequential,  or  cxemplaiy  damages, 
interest  prior  or  subsequent  to  judgement,  attorney  fees,  court  costs,  expert  fees,  or  civil  penalties; 

3.  a  waiver  of  the  sovereign  immunity  of  the  Nation  and/or  Oaming  Facility 
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for  any  other  claims  or  obligations  asserted  against  the  Nation  or  arising  out  the  Gaming  Facility 
operations;  or 

4.         a  waiver  of  the  sovereign  immunity  of  the  Nation  and/or  Gaming  Facility 
from  levy  on  any  judgment,  or  from  a  lien,  attachment,  execution,  or  other  judicial  or  non-judicial 
process  upon  the  assets  of  the  Nation  or  Gaming  Facility.        , 
Section  6.         Bringing  Authorized  Claims  Against  the  Nation  and/or  Gaming  Facility. 

A.  Except  as  otherwise  limited  by  these  procedures,  any  person  may  bring  a  tort  claim 
against  the  Nation  or  Gaming  Facility  arising  out  of  the  operation  of  the  Gaming  Facility  by  filing 
a  written  complaint  vrith  the  Tribal  Court  within  one  hundred  and  eighQr  (180)  days  after  the 
cause  of  action  accrues.  The  complaint  shall  contain  facts  sufficient  to  describe  the  basis  upon 
which  liability  is  claimed,  tlie  facts  supporting  the  claim,  and  a  specific  amount  for  which  the  claim 
is  made  and  shall  otherwise  comply  with  the  rules  of  procedures  for  the  Tribal  Court  'Any  claim 

'  that  is  not  filed  timdy  under  this  Section  is  barred,  and  no  aaion  may  be  brought  thereon  in  the 
Tribal  Court  or  in  any  odier  court. 

B.  For  poqioses  of  this  Section,  a  cause  of  action  accrues  when  a  patron  realizes  that 
he  or  slie  has  been  injured  or  that  his  or  ber  property  has  been  damaged  and  knows  or  reasonably 
should  know  the  cause,  source,  act,  event,  instrumental!^,  or  condition  that  caused  or  contributed 
lo  the  damage;  provided  that,  for  causes  of  action  that  arose  prior  to  the  date  these  procedures 
were  adopted,  the  cause  of  action  shall  be  deemed  to  accrue  on  the  date  of  such  adoption. 
Section  7.        Ajnendnent;  BfTective  Date. 

The  Tribal  Council  retains  the  authority  to  amend  these  procedures,  including  but  not 
limited  to  modification  of  the  limited  waiver  of  sovereign  authority  contained  herein.  Tlic 
effective  date  of  these  procedures  is . 
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CAMFO  BAND  OF  MISSION  INDIANS 

ENVIRONMENTAL  POLICY  ACT  OF  1990 

(As  Amended  December  11,  1994) 
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IDMMtlMr  1«941 

TITLE  II 
CAMPO  ENVIRONMENTAL  PROTECTION  AGENCY 

§  201.  Establishmeitt.  There  is  hereby  established  the  Campo  Environmental 

Protection  Agency  CCEPA*). 

§  202.  Governtne  Body;    ApoointmenU  Terms;  Vacancies.    CEPA  shall  be 

governed  by  a  Board  of  Commissioners  (the  "Board"),  which  shall  be  composed  of  three  (3) 
Commissioners,  all  of  whom  shall  be  members  of  ihe  Campo  Band.  The  Commissioners 
shall  be  appointed  by  the  Chainuan  of  the  Campo  Band  with  the  advice  and  consent  of  the 
General  Council.  Each  Commissioner  shall  serve  for  a  term  of  four  (4)  years,  provided 
that,  in  order  to  stagger  the  terms  of  office,  one  of  the  original  Commissioners  shall  be 
appointed  for  a  term  of  two  (2)  years,  one  for  a  term  of  three  (3)  years,  and  one  for  a  term 
of  four  (4)  years.  A  vacancy  on  the  Board,  howsoever  caused,  will  be  filled  by  the 
appointment  procedure  set  forth  in  this  Section,  provided  that  any  appointment  that  docs 
not  begin  coincident  with  the  staggered  terms  will  be  shortened  as  necessaxy  to  maintain  the 

staggered  terms. 

§  203.  Chairman;  Ouonini;  MeeUnns.     Tlie  Commissioners  shall  elect  a 

Cbainnan  from  among  themselves.  The  business  of  the  Board  will  be  conducted  at 
meetings  of  the  Board  duly  called  and  noticed  and  at  which  a  quorum  is  present.  A  quorum 
shall  consist  of  two  (2)  Commissioners.  Any  substantive  action  of  the  Board  must  be  taken 
by  the  afGnnative  votes  of  at  least  two  (2)  Commissioners  and  must  be  recorded  in  a  written 
resolution  of  the  Board.    The  Board  shall  meet  at  such  places  and  times  as  may  be 
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TITLE  III 
MISCELLANEOUS  PROVISIONS 
§  301.  Review  of  Cowmigsion  Actions. 

(a)  Campo  Band  Environmenlal  Court  There  hereby  is  established 
the  Campo  Band  Environmental  Court  C^nvlronmentai  Court").  The  Environmenlal  Court 
shall  hear  appeals  from  final  actions  and  decisions  of  the  Board  in  accordance  witli  such 
rules  and  procedures  as  CEPA  may  establish  by  regulation.  Any  affected  party  may  seek 
review  of  any  linal  action  or  decision  of  the  Board  t^  filing  an  appeal  in  the  Environmental 
Court  witiiio  thirty  (30)  days  of  the  entry  oT  the  final  action  or  decision  from  which  the 
appeal  is  taken.  The  Environmental  Court  shall  bear  appeals  from  the  final  actions  or 
decision  only  after  exhaustion  of  all  administrative  remedies  provided  by  CEPA.  The 
Environmental  Court  shall,  upon  the  petition  of  an  affected  party,  conduct  a  review  of  the 
record  of  the  proceedings  of  CEPA  but  shall  not  take  new  evidence;  it  may  modKy  or 
reverse  a  decision  or  action  of  CEPA  only  where  such  action  or  decision  is  not  supported 
by  law  or  is  arbitrary  and  capricious.  CEPA,  upon  request  of  the  Environmentel  Court, 
shall  provide  to  the  Environmental  Court  a  certified  copy  of  all  documents,  records, 
transcripts,  or  other  information  that  formed  the  basis  for  any  action  or  decision  as  to  which 
an  afiected  par^  seeks  review.  The  action  of  the  Environmental  Court  on  appeal  shall  be 
final 

(b)  Review  of  CEPA  Issuance  of  Preliminary  or  Perntaneut 
Injunctions.    An  Adverse  Party  aggrieved  by  a  decision  of  the  Board  issuing  or  failing  to 
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issue  a  prcliminai)'  or  permanent  injundion  is  entitled  to  judicial  review  thereof. 
Proceedings  for  review  under  this  Subsection  shall  be  instituted  by  filing  a  petition  in  the 
Environonental  Court  The  petition  shall  be  served  and  filed  within  five  (5)  days  after 
service  of  the  decision  of  the  Board.  Failure  to  file  timely  a  petition  for  review  shall  be 
deemed  a  waiver  of  the  right  to  appeal.  The  Environmental  Court  shall  proceed  to 
determine  such  petition  as  expeditiously  as  the  ends  of  justice  require.  The  filing  of  the 
petition  shall  not  stay  enforcement  <rf  the  decision  of  the  Board,  unless  the  Board  or  the 
Environmental  Court  orders  a  stay  upon  such  terms  as  either  deems  proper.  The 
Environmental  Court  may  atRrm  the  decision  of  the  Board;  it  may  remand  the  case  for 
further  proceedings;  or  h  may  reverse  the  decision,  in  whole  or  in  part,  if  substantia]  rights 
of  the  Adverse  Party  have  been  abridged  because  the  Board's  findings,  inferences, 
conclusions,  decisions,  rulings,  or  orders  arc  not  supported  by  law  or  arc  clearly  arbitraiy 
and  capricious. 

(c)  Standing  of  Campo  Band.  The  Campo  Band,  acting  by  and 
Uircugh  the  General  Council,  shall  have  standing  to  object  to  any  final  action  or  decision 
of  CEPA  and  may  appeal  such  final  action  or  decision  in  the  Environmental  Court,  subject 
to  the  provisions  of  this  Section. 

§  302.  Waiver  orimmunity.  The  General  Council  hereby  waives  the  sovereign 

immunity  of  CEPA  for  the  express  and  sole  purpose  of  allowing  reviews  of  CEPA  actions 
by  the  Environmental  Court  under  §301.  provided  that  any  such  appeal  must  be  timely  and 
properly  filed,  and  provided  further,  that  such  waiver  is  made  only  to  the  extent  necessary 
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to  subject  CEPA  to  suit  for  the  sole  purpose  of  declaring  aDd  adjudging  rights  and 
obligations  under  the  environmcnta]  codes  and  regulations  of  the  Campo  Band.  This  waiver 
Is  strictly  limited,  spcctflaillv  does  not  waive  CEPA's  Immunity  front  suit  for  monetary 
damages,  and  specifically  docs  not  waive  the  sovereign  immunity  of  the  General  Council, 
the  Campo  Band,  or  any  ofTicer.  emplovec.  or  aeent  thereof. 
§903.  Unlawful  Acty. 

(a)  It  is  prohibited  for  any  person: 

(1)  Forcibty,  or  by  bribe,  threat,  or  other  corrupt  practice,  to 
obstruct  or  impede  the  activities  of  CEPA  and  the  Board; 

(2)  To  commit  fraud,  or  knowingly  to  assist  anollicr  in  the 
cuiiimissiun  of  fraud,  with  the  intent  to  evade  or  defeat  Tribal  environmental  codes  or 
regulations;  or 

(3)  With  knowledge  and  intent,  falsely  to  verify  by  written 
declaration  any  report,  application  for  permit,  or  any  other  document  submitted  to  or 
requested  by  CEPA. 

(b)  Any  person  who  ctMumits  any  of  the  above  prohibited  acts  may 
be  subject  to  criminal  penalties  and  also  be  liable  for  any  civil  damages  caused  by  the 
commission  of  such  acts  and  may  be  excluded  from  the  Reservation. 

(c)  Any  person  who  commits  any  of  the  abiTve  prohibited  acts,  or 
whose  employees  or  agents  in  the  course  of  their  employment  or  agency  commit  any  erf  the 
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above  prohibited  acts,  may  have  its  rights  to  engage  in  activities  on  the  Reservation 
suspended  or  terminated.  ' 

(d)  The  damages  and  sanctions  for  violation  of  this  Section  may  be 
enforced  in  the  Environmental  Court  by  CEPA  under  such  rules  and  procedures  as  CEPA 
may  establish  by  regulation. 
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ini£  VI 
EMFOROBHBir  FRCXaaM 
S  60]..     EttfunjBMent  hc^eancv.     CBPA  is  hftrefay  designated  as  the 
enfarceraent  agenc/  entrusted  witli  the  duty  and  reaponsibility  of  ensuring 
ttie  proper  handling,  treatment,  conposting,  and  disposal  of  solid  waste  on 
the  Reservation  and  of  ensuring  conplianoe  by  zdJL  persons  %d.th  this  C3ode. 
S  602*      Duties.  CEE>A  shall: 

(a)  Enforcement  of  code.  finforoe  all  provisions  of 
this  Oode  and  regulations  adopted  herwjnler  that  pertain  to  the  minimum 
standards  for  solid  waste  handling,  traatment,  ocnposting,  and  disposal, 
all  for  the  protection  of  the  public  health  and  safety  and  of  land,  air, 
and  water. 

(b)  Enforoeroent  of  mitigation  measures.  Enforce 
ocrapliance  with  feasible  mitigation  measures  identified  within 
Environmental  Xnf>act  Statetnents  pr^ured  pursuant  to  NEPA. 

(c)  Enforcetaent   by   other agencies.      Request 

enforoement  by  federal,  state,  and  local  agencies  of  tlieir  re^wctive  laws 
governing  solid  waste  liandling',  treatsnent,  coDoposting,  and  disposal. 

(d)  Provide  information  to  General  Ccwncil.  Provide 
to  the  General  Council  information  that  the  General  Council  requests. 

(e)  Eievelccmeitt  of  programs.  Develop,  impleaoent,  and 
maintain  inflection,  enfarcement,  and  training  programs. 

(f)  Recordkeeping.  Keep  and  maintain  recorxas  of  its 
inspection,  enforcement,  and  training  programs. 
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(9)  Oonsultation  with  health  agencies.  Consult  with 
s^sropriate  health  agencies  concerning  all  actions  involving  solid  vaste 
handling,  treatment,  ooonposting,  and  disposal. 

§  603.  pegrioaic  Review.  TBie  General  Ccuncil  shall  periodically 
review  CEPA  and  its  inplementation  of  the  enforcement  program.  niis 
review  may  include  the  Inspection  by  the  General  Council,  or  vny  person 
authorizea  by  the  GenenQ  Council,  of  all  books,  recsords,  aooounts,  and 
other  documents  of  CEFA.  Z£  the  General  council  finds  that  CEPA  is  not 
adequately  fulfilling  its  enforcenent  responsibilities,  the  General 
Council  sixaHl  notify  CEEA  of  its  intention  to  take  remedial  action  if  CEPA 
does  not  oorrect  tUc  pr^lesas  specified  by  the  General  Council. 

S  604.  Pees  and  Taxes.  In  order  to  recover  operating  costs,  CEPA 
nay  impose  reasonable  fees  or  taxes  on  each  operator  of  a  solid  waste 
facility  and  solid  waste  transportation  service.  TBie  fee  or  tax  may  be 
based  on  the  weight,  volume,  or  type  of  solid  waste  received,  handled, 
treated,  ccnposted,  or  disposed  of  by  any  such  operator,  or  on  any  other 
ap|>rc^riate  basis  or  combination  thereof. 

S  605.     fiiforoement  Actions. 

(a)  Notioe  to  Chalnnan  of  General  Council.  Within  ten 
days  before  issuing  an  enforcement  order  that  is  not  for  an  emergency; 
within  five  days  zifter  issuing  an  enforoement  order  for  an  emergency;  and 
within  fifteen  days  after  discovering  a  violation  of  a  Tribal  lav, 
regulation,  or  permit  that  is  likely  to  result  in  an  enforcement  actitm, 
CEPA  shall  provide  a  written  statement  providing  an  esqplanation  of  and 
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in  violation  of  his  facility  pexnit;  who  constructs  or  operates  a  solid 
waste  facility  vdLthout  a  facility  perait;  *iio  transports  solid  waste  in 
violation  of  his  solid  wasta  tran^jortaticxi  permit;  who  tran^xnrts  solid 
waste  without  a  solid  waste  tnm^xirtation  pecmLt:;  who  violates  any 
requireanents  found  in  the  Campo  Band  of  Mission  Indians  Solid  Haste 
Management  code  of  1990  or  the  Caopo  Band  of  Mission  Indians  Ttibal 
finvironmental  Policy  Act  of  1990;  or  vibo  violates  aiy  standard  adopted  by 
CEPA  for  the  handling,  treatanent,  canposting,  or  disposal  of  solid  waste 
shall^  i^)on  order  of  O^A,  oease  and  desist  any  inproper  action,  clean  up 
any  solid  waste,  abate  the  effects^  thereof,  and  take  any  other  remedial 
action  directed  hy  CEPA.  Whenever  CEPA  determines  that  the  constrxictlcn 
or  operation  of  a  solid  waste  facility  or  the  txan^xsrtation  of  solid 
wasl:e  is  causing  or  threatening  to  cause  a  cwidition  of  Iiasaxd,  pollution, 
or  nuisance  due  to  the  migration  of  hazardous  waste  oa:  solid  waste  or  for 
any  other  reason,  cepa  may  require  the  operatCTr  of  the  solid  waste 
facility  or  the  solid  waste  tran^xn-ter  to  take  corrective  action 
necessary  to  abate  any  hazard,  pollution,  or  nuisance  or  to  protect  public 
iiealth  and  safety  emd  the  environment. 

(b)  Tini^1n"T^  threats;  remedial  actions  by  CEPA.  if  any 
of  the  circumstances  set  forth  hereinabove  pose  an  imminent  threat  to  life 
or  health,  CEPA  may  expend  any  available  monies  to  perform  any  cleanup, 
eOsatement,  and  remedial  work  required. 

(c)  Remedial  actions  by  CEPA.  If  any  of  the 
circumst2moes  set  forth  hereinabove  do  not  pose  an  ixsninent  threat  to  life 
or  health,  iMt  CEPA  deems  it  necessary  for  tiie  public  health  and  seifety  to 
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S  607.  OoBPlianoe  SiAedttle.  CEPh  fiiHll  dsvelqp  a  cct^lietnce 
schedule  for  ait^  permitted  solid  vasXA  facili^  or  solid  %raste  transporter 
that  violates  CEPA's  miniiman  standards.  itie  coopliance  schedule  shall 
assure  that  diligent  progress  shall  be  made  to  taring  the  solid  waste 
facility  or  solid  waste  transporter  into  conplianoe  with  CEPA'a  im-ip4mmi 
standards  within  a  specific  period  of  time  detetanined  by  CEPA.  If  the 
solid  wziste  facility  or  solid  waste  trirngjorter  is  iKit  in  '•'^wrlianr^ 
within  the  period  specified,  C^A  may  revdtee,  suspend,  or  inodify  the 
permit  until  such  tine  as  violations  of  the  Tn^r?-*™*!^  standkards  are 
reiaedied. 

(a)     <?rO\mdS £2£ suspension.    revocation.    or 

modification.  After  a  hearing,  any  permit  nay  be  suspended,  modified,  or 
revoked  by  CEPA  for  cause,  including  but  not  limited  to  any  or  all  of  the 
following: 

(1)  Any  violation  of  any  term  or  condition 
contained  in  the  permit,  this  Code  or  regulations  promulgated  hereunder, 
or  the  underlying  lease  or  land  use  permit. 

(2)  CJbtainlng  the  permit  by  misrepresentation  or 
failing  to  disclose  fully  all  relevant  facts. 

(3)  A  change  in  any  condition  that  requires  either 
a  teaporary  or  permanent  modification,  reduction,  or  elimination  of  the 
permitted  operation  to  bring  it  into  con^Jliance  with  the  terms  or 
conditions  of  the  permit,  this  cxxSe  or  regulations  prcnulgated  hereunder, 
or  the  underlying  lease  or  land  use  permit. 
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admitted.  Failiire  to  file  a  Hotioe  of  Defense  shall  constitute  a  waiver  of 
the  ri^t  to  a  heiorin?. 

(3)  nw  Notice  of  Defense  shz^l  be  in  vnriting 
signed  by  or  on  bahalf  of  the  permittee. 

(4)  A  oopy  of  any  Statement  of  Qmrges  and  Notice 
of  Defense  ehall  be  sent  by  CQ>A  to  tlie  Oialmian  of  the  General  CXuncil. 

(e)  Hearing  panel.  All  hearings  shall  be  oonducted  by 
a  three-person  hearing  panel.  One  mpnbpr  of  the  hezuring  panel  shall  be 
appointed  by  the  Quiiman  of  the  General  Oouncil  and  one  member  by  the  CEPA 
Board  of  OommisBioners.  The  'Qiixd  'nesAber  siiall  be  appointed  by  agreement 
of  the  other  two  a^^pointees. 

(f)  Discovery;  subpoenas  and  sul»oenas  duce  tecum. 

(1)  Prior  to  the  hearing,  any  party,  upon  written 
request  made  to  any  other  part^  prior  to  the  hearing,  is  entitled  to  (A) 
obtain  the  names  and  addresses  of  witnesses  to  the  extent  Known  to  the 
other  party  irtcluding  but  not  limited  to  those  intended  to  be  called  to 
testify  at  the  liearing,  <»nd  (B)  in^iact  emd  maXe  a  copy  of  "any  relevant 
documents  in  the  possession  or  custody  or  under  the  control  o£  the  other 
party,  including  but  not  limited  to  statements  made  by  any  person 
pertaining  to  the  subject  matter  of  the  proceeding,  all  writings 
pertaining  to  the  subject  matter  of  tdie  proceeding,  and  investigative 
reports  pertaining  to  the  subject  matter  of  the  proceeding.  Nothing  in 
this  Section  shall  authorize  the  inspection  or  copying  of  any  writing  or 
thing  that  is  privileged  traa  disclosure  by  law  cxr  otherwise  made 
confidential  or  protected  as  attorneys'  woric  product  or  otherwise. 
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aqplaining  other  evidenoe,  tut  shall  not  be  sufficient  In  Itself  to 
guppoct  a  finding  unless  it  would  be  admissible  over  dbjeoticn  in  civil 
actions. 

(3)  In  reaching  a  decision,  official  notice  nay  be 
taken,  prior  to  stdanission  of  the  case  for  decision,  of  any  generally 
aoo^yted  technical  or  sclentifio  natter  pertaining  to  solid  vaste 
nanageaent,  and  of  any  fact  that  nay  be  judicially  notioad  by  the  courts  of 
CSalifomia.  Parties  present  at  the  hearing  shsill  be  informed  of  natters 
to  be  noticed,  and  those  natters  shall  be  noted  in  the  record.  Any  sudi 
par^  shall  be  given  a  reasonable  opportunity  chi  request  to  refute  the 
officially  noticed  natters  by  evidence  or  by  written  or  oral  presentation 
of  authority. 

(h)  Issuance  of  decision.  Within  thirty  days  after  the 
case  is  submitted  for  decision,  the  hearing  panel  sliall  issue  its 
decision.  Cases  shall  be  decidad  by  concurrence  of  at  least  two  nembers  of 
the  panel.  •One  decision  shall  be  in  writing  and  shall  contain  findings  of 
fact,  a  detemination  of  the  issues  presented,  and  the  aBsessootent  of  oosts 
and  penalties,  if  any.  Copies  of  the  decision  shall  be  sent  to  all  parties 
and  to  the  Outirman  of  the  General  Council. 

(i)  Reduction  of  penalty  or  reinstatement.  A  person 
vAiose  permit  hcis  been  revoked  or  suspended  by  cs>A  nay  petition  CEPA  for 
reinstatement  eifter  a  period  of  not  less  than  cne  year  has  elapsed  f rem  the 
effective  date  of  the  xrevocation  or  suspension  or  from  the  data  of  the 
denial  of  a  similar  previous  petition.  If  CERA  declines  to  taXe  the  action 
requested,  the  petitioner,  if  he  so  requests,  shall  be  affordad  a  hearing. 
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designa'ted  far   meetujig  the  oogrt:s  of  r^t^xsnses  t»  envirtsngoraital  emergencies 
on  the  Reservatixxi. 

(c)  PeniQties  In  adaitlon  to  oQiars.  Penalties  untSar 
tills  section  are  iji  addition  to,  and  do  not  si^iersade  or  lijnit,  any  and  all 
other  remedies,  civil  or  criminnl.  In  any  civil  action  brought  pursuant 
to  this  coda  in  which  injunctive  relief  is  sou^^t,  it  shall  not  be 
necessary  to  allege  or  prove  at  any  stage  of  the  proceeding  that 
Irreparable  damage  will  occur  should  the  injunctive  relief  not  be  issued, 
or  that  the  rmuaiXf  at  law  is  inadequate,  and  any  foot  of  Injunctive  relief 
shzai  issue  without  cnich  allegatiarts  and  without  such  proof. 
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Part:  130.    itdjudicatiions 

5130.01.  ^t|^||<;7»»^<nty-  Tuis  Part  Applies  to  actions  or  decisions 
in  any  csontested  case. 

5130.02.  ptfciilcatrinT  off  yl^^^^.f,^^R.  ESocept  where  Immediate  actican  is 
necessary  to  adequately  protect  bunan  hei&lth  and  the  environment,  CEPft 
shall  publish  notice  of  all  proposed  settleanents  of  civil  enforcemsnt 
actions  in  a  IcMsed  paper  of  gmieral  circulation  at  least  thirty  (30)  days 
prior  to  the  issuanoe  of  a  final  decision.  CEEA  shall  receive  and  consider 
public  ccaaraents  on  the  proposed  settlenait  of  the  enforcement  action,  rrhe 
notice  xequirad  under  this  Section  aball  invite  public  ocBunCTTt  and  shall 
state  a  date  after  whicb  Bucb  uunaiaits  will  no  longer  be  accepted. 

5130.03.  Reoonsixierattion. 

(a)  Within  five  (5)  working  days  after  authorization  or 
Issuetnoe,  CERU  eiall  publi^i  notice  of  all  actic»)s  or  decisions  in  civil 
enforcement  actions  in  a  local  paper  of  general  circulation. 

(b)  Upon  vritten  request  from  any  affected  person,  the 
Doard  shzQ.1  reconsider  any  eiction  oor  decision. 

(c)  n>e  written  racjuest  for  reconsideration  shall 
include  the  affected  person's  name,  address,  and  telephone  number;  the 
action  or  decision  fOr  vAilcti  reconsidexation  is  sought;  the  reasons  why 
CEPA  should  reconsider  its  action  or  decision;  and  the  relief  sought. 

(d)  Ihe  written  request  for  reoonsideration  must  be 
received  by  C£I>^  within  thirty  (30)  days  from  the  date  the  challenged  action 
or  decision  was  authcrlzad  or  issued  by  CEPA.  If  no  request  for 
reconsideration  is  timely  iiade,  the  action  or  decision  will  be  final  euid  not 
subject  to  appesil. 

(e)  The  Boazd  will  notify  the  affected  peurty  requesting 
reconsideration,  upon  at  least  twenty  (20)  days  advauice  notice,  of  the 
date,  time,  and  place  of  the  reconsideration  hearing.  CEPA  shall  not  set 
sucii  reoansideration  bearing  more  than  sixty  (60)  days  traa  the  data  of 
receipt  of  the  %aritten  recpjest. 

(f)  Svideixx  may  be  submitted  to  CEPA  at  or  prior  to  the 
reconsideration  hearing  in  any  practicza  form,  including  but  not  liinitad 
to  oral  testimony,  %»rltten  evidence,  and  descriptive  evidence.    Formal 
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(1)   a  Btateanent  of  the  tine,  place,  and  nature  of 


(2)  a  SEtBtement  of  the  le^al   authority  and 
jurifBdicticn  under  vhic^  the  hearing  is  to  be  held; 

(3)  a  reference  to  the  particular  provlslans  oi 
tribal  law  involved;  2ind 

<4)   a  short  and  pledn  statement  of  the  issues  and 
matters  asserted. 

(d)  opportunitv  to  Rresent  Evidenoe.  Any  affected 
person  who  has  requested  a  hearing  under  Subsection  (c)  of  this  Section 
chall  have  the  opportunity  to  rw^xxxl  and  present  evidence  and  argument  on 
all  issues  before  the  hearing  panel. 

(e)  mfonial  Dimositinn.  Unless  prohibited  by  law, 
infomal  di^>osition  nay  also  be  jnade  of  an/  contested  case  by  stipulation, 
agreed  settleaoaent,  consent  order,  or  default. 

(f)  Reoegd.  VOm  record  before  the  hearing  pemel  in  a 
oontttstad  ceise  shall  include: 

(1)  all  pleadings,   motions,   and   intemediate 
rulings  or  orders  in  the  case; 

(2)  evidence  received  by  (33>A; 

(3)  a  statestant  of  natters  officially  noticed  by 
CEPkJ 

(4)  questions  and  offers  of  proof,  Objections,  and 
rulings  thereon  presented  at  tiie  recxvisideration  heeu:lng; 

(5)  proposed  findings  aiid  exceptions;  and 

(6)  any  decision,  opinion,  or  report  by  the  Board 
of  C3onBDissicners  at  the  reoonsj  deration  hearing. 

(g)  PecordinCT  en-  Ti?nsririp^;jrin  of  paar-iTuj.  Hearings 
shall  be  recxjrded  or  transcribed.  A  copy  of  the  entire  record  or  any  part 
thereof  shzai  be  furnished  to  any  affected  person  vq»n  written  rei^iest 
therefor  and  payment  of  the  costs  thereof. 

(h)  p^wri^pnrg  of  Pact.  Findings  of  fact  shiLLl  be  bbsed 
exclusively  on  the  reoonl,  on  evidanos  presented  to  the  hearing  panel,  and 
on  natters  officially  noticed. 
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in  the  meaiva  shzOJ.  be  cxjnsldered  in  the  detexndnaticH^  of  the  case. 
Documentary  evidenoe  nay  be  reoelved  in  the  form  of  ocpies  or  excerpts  or 
by  iitoorporatlon  by  reference. 

(c)  Bacb  affected  pazrty  shall  have  the  right  of  cross- 
eaeauinatlon  of  vdtnesBes  «ho  testify  and  ^lall  have  the  ri^it  to  submit 
rebuttal  evidence. 

(d)  The  hearing  panel  nay  take  noticse  of  judicially 
cognizable  facts  and  general,  technical,  or  sciaitific  facts  within  its 
specialised  knovledge.  Parties  shall  be  notified  either  before  or  during 
the  liearing,  or  by  reference  in  preliminary  reports  or  otherwise,  of  the 
loaterial  so  noticed,  and  Vbey  diall  be  afforded  an  ofiporbunity  to  contest 
the  facts  so  noticed.  rOie  bearingr  peuiel  may  use  its  experience,  technical 
con^ietenoe,  and  q>ecialized  knowledge  in  the  evmluation  of  the  evidence 
presented  to  it. 

S130.O6.    SuUaoeaMigf  vft-np^^'s^f  OTr^jeopt. 

(a)  SttopoBias,  After  proper  servloe  of  notice,  the 
heeufing  panel  may: 

(X)  Issue  a  subpoena  tqxan  the  request  of  any  piurty 
and  a  stateroent  by  the  party  of  the  general  relevance  and  reasonable  scope 
of  the  evidenoe  sought;  or 

(2)   Issue  a  subpoena  on  its  cwn  mstion. 

Subpoenas  nay  be  served  outside  the  Reservation  to  the  nifiYiiiinin  extent 
allowable  in  oonfomEinoe  wltli  the  rpqulreroents  of  t^e  Indian  Civil  Riq^ts 
Act,  25  U.S.C.  §§  1301-1303,  with  reelect  to  any  activity  or  any  consequence 
thereof  oocunring  %rithln  t^ie  Reservation. 

(b)  wttjtess  Fees?  Costs  of  Production.  Witnesses  shall 
be  paid  the  sane  fees  and  allowances  in  the  soiae  manner  and  under  the  same 
conditions  as  provided  for  witnesses  in  the  courts  of  the  State  of 
California,  provided,  that  C£PA  shall  fix  the  allowsmoe  for  meals  and 
lodging.  Such  fees  and  edlowances  and  the  cost  of  producing  records 
required  to  be  produced  by  sid^poena  shall  be  paid  by  the  party  requesting 
the  issuance  of  the  subpoena.  CEPA  shall  pay  the  fees  and  eaiowances  and 
the  costs  of  producing  records  of  any  witnesses  issued  a  subpoena  by  CCPA. 

(c)  Enfui.\>aaent  of  SuLuutaia.  ir  an  individual  fails  to 
obey  a  subpoena  or  obeys  a  subpoena  but  refuses  to  testify  when  requested 
concerning  any  aaxtter  under  exaainatian  or  investigation  at  the  hearing, 
the  party  that  requested  tlie  subpoena  nay  petition  the  Ehvimniental  Court 
for  enforcement  of  the  subpoena.  ISie  petition  shall  be  acoogoDpanied  fcy  a 
copy  of  tliB  subpoena  and  proof  of  service,  diall  set  forth  the  specific 
manner  in  which  the  subpoena  has  not  been  oonpliod  with,  and  shall  ask  the 
Environmental  court  to  issue  an  order  to  oonpel  the  witness  to  appefur  and 
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Feirt  140.  KevpCTftlon  ntv^pf-nKJcn.   or  Modification  of  Permltis 

§3.40. OX.    Grounas  for  Suspension.  ItevocatAon.  car  lir^<'Cfrsti-^rm. 

After  a  hearing,  any  permit,  way  te  sus^pendted,  modified,  xa:  revokod  by 
C£PA  for  cause,  including  but  net  lliii1t«=rt  to  any  or  all  of  the  followijig: 

(a)  Ai^  violation  of  ai^  texn  or  oondition  oontainad  in 
the  pexnlt,  tribal  law  or  regulations  prcnulgated  tberexinder,  or  the 
vmderlying  lezise  or  land  use  permit. 

(b)  Obtaining  the  permit  hy  aiscepresentatioi-t  or  failirig 
to  disclose  fully  all  relevant  facts. 

(c)  A  diange  in  any  condition  that  regviixes  either  a 
tenporary  or  permanent  modification,  reduction,  or  elimination  of  the 
permitted  operation  to  bring  it  into  mnr»1irinrT  witli  the  terms  or 
conditions  of  the  permit,  tribal  law  or  regulations  promulgated  thereunder, 
or  the  underlying  lease  or  land  use  permit. 

5140.02.  Statement  of  Charges.  A  hearing  to  determine  wl^ether  a 
permit  e^iould  be  revolced,  su^snded,  or  modified  may  be  initiated  by  CEPA 
by  filing  a  written  Statement  of  Charges  that  sets  forth  the  acts  or 
amissions  with  which  the  permittee  Is  disocg&i  and  specifies  the  terms, 
laws,  conditions,  rules,  or  regulatlois  that  the  permittee  is  alleged  to 
have  violated.  The  Statement  of  Charges  and  all  aoocarpnnying  documents 
shJill  be  delivered  perscnally  or  by  certified  or  registered  mail,  return 
receipt  requested,  to  lAie  permittee. 

5 140. 03.  WCitloe  of  Heariniy.  The  Statement  of  Oiarges  sliall  be 
aoocmpanled  by  a  notice  advising  Mib  permittee  of  a  date  for  a  hearing, 
which  hearing  shall  be  held  no  earlier  than  twenty  days  (20}  and  no  later 
than  fo^ty-JCive  (45)  days  txxm  CEPA's  nailing  or  personal  delivery  of  the 
Statement  of  Charges.  The  Notice  steill  inform  the  permittee  that  he  or  she 
h£is  the  right  to  in^iect  and  copy  documents  relative  to  the  statement  o£ 
Charges. 

5140.04.  HotAofe  Of  Defense. 

(a)  Within  fifteen  days  (IS)  after  service,  the  pemnittae 
may  deliver  to  CEPh  a  Notice  of  Defense  in  which  be  or  she  may  object  to  the 
Statement  of  Qiarges  upon  the  ground  that  the  allegations  ccntaiived  in  the 
Statement  of  Charges  are  tintrue,  that  it  does  not  state  acts  or  omissions 
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Is  less  than  150  wllpas  tram  his  place  of  residenoe,  except  that  the  hearing 
panel,  t^nn  affldaivlt  of  any  p^rty  Viewing  that  the  testlisony  of  such 
witness  is  matftrinl  and  neoessaxy,  nay  endorse  on  the  subpoena  an  onSer 
requiring  the  attendance  of  such  witness.  Fees  and  mileaga  shall  be  fjaid 
by  the  party  at  whose  recjuest  the  witness  is  subpoenaed. 

!140.07.    ffy1fflnnr?ft  and  witnesses. 

(a)  Oral  enridenoe  shall  be  tzdcen  only  on  oath  or 
affirmation.  Each  party  diall  hove  the  right  to  cztll  and  examine  witnesses, 
to  introduoe  exhii>lts,  to  cxoss-exandne  opposing  witnesses  on  ar^  matter 
relevant  to  Uie  is.si,ips  even  ttiough  that  .natter  was  not  covered  in  the  direct 
examination,  to  liqiPinrli  any  witness  regardless  of  whicSi  pcaxy  first  C20.1ed 
hiin  to  testify,  and  to  r^xit  the  evidence  against  hlia.  Any  party  who  does 
not  testify  in  his  own  b^ialf  nay  be  called  and  examined  as  if  under  cxoss- 
examination. 

(b)  The  hearing  need  not  be  nondiict.ar3  according  to  the 
tecimical  rules  relating  to  evidence  and  witnesses,  hitf  relevant  evidence 
shall  be  admitted  if  it  is  the  sort  of  evidence  on  which  responsible  persons 
may  rely  in  the  ocndtuct  of  serious  affairs,  regardless  of  the  existencse  of 
euiy  counon  law  or  statutory  rule  that  night  naXe  ijtproper  the  admission  of 
such  evidenoe  over  objection  in  civil  actions.  Hie  rules  of  privilege 
recognized  by  law  sh2ill  sqiply.  Hearsay  evidence  may  be  used  solely  Cor  the 
purpose  of  si^filemsntiiig  or  explaining  other  evidence,  but  shall  not  be 
sufficient  in  itself  to  support  a  finding  unless  it  would  be  admissible  over 
objection  in  civil  actions. 

(c)  In  reaching  a  decision,  official  notice  may  be  taken, 
prior  to  submission  of  the  case  for  decision,  of  euiy  generally  accepted 
technical  or  scientific  natter  pertaining  to  the  subject  of  the  hearing, 
and  of  any  fact  that  may  be  judicially  noticed  by  the  courts  of  caaiComia. 
Parties  present  at  the  hearing  shall  be  Infonned  of  matters  to  be  noticed, 
and  those  matters  shall  be  noted  in  the  record.  Any  such  party  sl^all  be 
given  a  reeisonable  opportunity  on  request  to  refute  the  officially  noticed 
matters  by  evidence  or  by  written  or  oral  presentation  of  authority. 

§140.08.  issoancae  of  pecigjon.  within  thirty  (30)  days  after 
the  case  is  submitted  for  decision,  the  hearing  panel  shzai  issue  its 
decision  recooBending  the  ZKZticsn  to  be  taken  lay  CEPA.  Ccises  shall  be 
decided  by  concurrence  of  at  least  two  members  of  the  panel.  The  decision 
stiall  be  in  writing  and  ^uOl  contain  findings  of  fact,  a  determination  of 
tlie  i s.tnip.s  presented,  and  the  assessment  of  costs  and  penalties,  if  any. 
Capi.es  of  the  decision  ^lall  be  sent  to  eai  parties  and  to  the  Chairman  of 
the  General  Council.  Within  five  (5)  working  days  «rfter  issuance  of  any 
order  or  decision  by  the  hearing  panel,  CEPA  shzill  pilblish  notice  of  the 
action  in  a  local  paper  of  general  circulation. 

S140.09.  Bevocation  of  Permit.  C3CFA  shall  not  revoke  any 
permit  until  the  permittee  has  exercised  or  waived  the  right  to  appeal  to 
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Text.  ISO.  ■'ft»Hrri»i|  Review  "f  rrp^  ^wotions 

flSO.OX.  .T>irt1fHai  VBv±0i/  of  Fljiiil  Atwnpy  arrteinn.  Any  person 
affected  by  a  flneO.  <laclsinn  In  a  cxsntested  case  Is  entitled  to  judicial 
xreviev  thereof  esedusively  under  t3>e  provisions  of  these  Regulations.  Sudi 
person  nay  not  use  axiy  other  procaedura  to  obtain  judicial  review  of  suc^ 
final  decision,  even  tlxnigh  «uiatber  prooaduxe  is  provided  elsetrtMra  by  a 
special  lav  or  other  provision  of  Trited.  lav  of  cfeneral  applicatirai. 

§150.02.  RJcftTt  Of  Jodldal  ftevlev.  K  person  suffering  legal  wrong 
because  of  agency  action,  or  adversely  affected  by  agency  action  within  ttie 
meaning  of  a  ralevant  statute,  regulation,  or  rule,  is  entitled  to  sedc 
judicial  reviev  thereof. 

§150.03.  Petitlnn  ftar  Reviev.  Proceedings  for  review  under  this 
Psurt  shall  be  instituted  by  filing  a  petition  in  the  Environmental  Court. 
The  petition  shall  be  serrad  and  filed  within  thirty  (30)  days  after  servioe 
of  the  f iruQ.  decision  in  a  contested  case.  FaiXure  to  fil«  a  l^tition  for 
Keview  within  tliirty  (30)  dc^s  after  service  or  the  final  decision  ea^all 
constitute  a  waiver  of  the  right  to  ^jpeal.  Copies  of  any  such  petition  for 
review  shall  be  served  \^an  dXA,  the  Chairman  of  the  Board,  and  all  parties 
of  record  by  certified  nail,  return  receipt  requested.  The  Environnental 
court,  in  its  discxetiso),  m:^  permit  other  interested  persons  to  intervene. 

§150.04.  Issues  on  Appeal.  Ohe  Environmental  Court  may  reviev  only 
those  Issues  specifically  raised  in  the  proceedings  en  reoonsideraticn  and 
in  front  of  the  hearing  panel.  Any  issues  not  raised  belov  shall  be  deemed 
to  have  been  waived. 

§150.05.  Stay  rqy<<"q  |ffT*WH-  The  filing  of  the  petition  shall  not 
stay  enforoemsnt  of  the  decision.  Hhere  other  tribal  laws  provide  for  a 
stay  of  a  CXSA  decision,  the  decision  may  be  stayed  by  the  CB>A  Board  of 
Commissioners  or  the  ESivironnental  court  as  provided  in  such  laws.  "Q^  C£PA 
Board  of  OcBnissxoners  or  the  BntviroranentfO.  Court  may,  for  good  cause 
shcMn,  order  a  stay  vpon  such  t^rnw  as  either  deems  proper. 

S1S0.06.  »»oop»  en  ftTTTffll  Within  thirty  (30)  days  after  eervios 
of  the  petition,  or  %rithin  such  further  time  as  the  Environmental  Court  nay 
allcw,  CBPk  etaalX  transait  to  the  arvircnnental  Court  the  originzQ  or  a 
certified  copy  of  the  entire  record  of  the  prooeeding  vinder  review,  or  such 
portions  of  tlie  reoocd  as  are  requested  by  the  parties.  fat/  party 
unreasonably  xerusing  to  limit  the  reoord  nay  be  taxad  by  the  Bivironnental 
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origlniil  judges  shall  be  appointed  for  a  term   of  two  (2)  years,  one  for  a 
tezin  of  tlu:«e  (3}  years,  and  one  for  a  tern  of  four  (4)  years. 

(c)  Viacagicies.  a  vacancy  on  the  tnvixonnantal  Court, 
howsoever  caused,  will  be  tilled  by  tlw  appointiient  procedure  set  forth  ix> 
this  Section,  provided  that  any  ai:point3nent  that  does  not  begin  coincident 
with  the  staggered  terns  will  be  shortened  as  necessary  to  maintain  the 
staggered  terms. 

(d)  Raowal.  Judges  shall  serve  the  entire  length  of 
tern  and  shall  be  resnowad  fccn  office  only  for  good  cause,  conunission  of 
crijDes,  misdesoeanors,  or  nalfeasanoe  in  office  constitutes  good  cause  for 
rentorval. 

(e)  ^jtfifliets  of  Inbettists.  A  judge  of  the  ^ivironmental 
Court  may  not  participate  in  decisions  relating  to  the  govemanoe  and 
managonent  of  CEPA  If  tbo  judge  has  a  direct  financial  interest  in  the 
person  or  activity  being  regulated.  Tribal  nenbership  does  not  preclude 
paurtieipation  in  decisicns  involving  activities  en  or  relating  to  property 
owned  by  tita  Band. 
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EXHIBIT  4 


TITLE  XVI 
ZUHl  BOSZHESS  COOZ 


CHAFTSR  1.  GENERAL  PBOnSIOfB 

516-1-1.  Scope  and  Intent. 

It  Is  the  purpose  or  the  Zuni  Business  Code  to  establish  procedures 
and  requirements  consistent  with  Federal  lawa  and  regulations  to  govern 
the  conduct  of  business  on  the  Zuni  Reservation.  It  is  specifically  Intended 
to  control  and  regulate  the  activities  of  non-Zunis  and  non-residents  of 
the  Reservation  in  their  dealing  with  the  Zuni  Reservation  and  the  people 
living  thereon. 

516-1-2-  Definitions  Applicable  to  the  Zuni  Buslpess  Code. 

(1)  "Conimittee"  shall  sean  the  Zuni  License  Committee  appointed  as 
provided  herein. 

(2J  "Established  Business"  shall  mean  a  business  set  up  at  a  permanent 
location  with  an  approved  business  lease. 

(3)  "Itinerant  Business"  shall  mean  a  business  of  a  person  who  travels 
from  place  to  place. 

(A)  "License"  shall  Mean  a  formal  permission  to  carry  out  a  business 
authorized  under  this  Business  Code.  A  license  shall  be  n  revocable, 
nontransferable  privilege  to  do  a  specified  thing. 

(5)  "License  Clerk"  shall  mem   the  Clertc  of  the  Zuni  License  Cotmittee. 

(6)  "Person"  shall  Include  individuals,  groups  of  Individuals,  firms, 
partnerships  and  other  associations,  whether  Incorporated  or  not. 

(7)  "Surety  bond"  shall  nean  a  written  undertaking  by  one  or  more 
persons  or  coapanles  acceptarible  to  the  Comalttce  whereby  such  person  or 
companies  obligate  themselves  to  be  liable  for  another's  debts,  defaults 
or  obligations.  No  surety  bond  shall  be  acceptable  under  this  Code  unless 
the  sureties  thereto  consent  in  writing  to  the  Jurisdiction  of  the  Tribe 
and  its  Tribal  Courts  for  all  purposes  related  to  enforcing  the  obligations 
created  therein. 
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(8)  "Inltatlon  Zuni  Jewelry"  sball  mean  any  Jewelry  or  preclous-nctal 
ware  which  is  not  In  fact  made  by  zunl  Indians,  and  which  in  any  way  reacrobloc 
or  Is  represented  to  resenhle  jewelry  of  Zunl  nanuracture;  or  any  Indian 
Arts  or  Crafts  which  according  to  standards  established  by  the  Zunl  Tribe 
or  the  standard  prevalent  anong  Zunl  craftsnen  is  imitation,  of  poor  quality 
or  spurious. 

J16-1-3.  Enforccaent. 

( 1 )  Jurisdiction  over  any  act  or  failure  to  act  declared  herein  to 
be  a  criminal  offense  snail  be  exercised  by  the  Courts  of  the  Zuni  Tribe 
as  in  the  case  of  other  criminal  offenses. 

(2)  The  Courts  of  the  Zuni  Tribe  shall  have  authority  to  enforce  the 
provisions  of  this  Business  code  by  injunction  or  otherwise  in  any  civil 
proceeding  maintained  in  the  name  of  the  Tribe  or  otherwise. 

(3)  Cancellation  of  any  license  or  other  privilege  granted  under  this 
Business  Code  shall  be  handled  in  accordance  with  Chapter  3  of  the  Zunl 
Code  Of  Creditors  Riglits  and  Responsibilities. 

CUAPTER^  2.   LICQISING  OF  BOSIHESSES 
516-2-1.  Zuni  License  Committee. 

(1)  The  Zuni  License  Committee  (Conmittec)  shall  be  responsible  for 
reviewing  and  approving  or  rejecting  all  applications  for-  business  licenses, 
for  Issuing  and  renewing  business  licenses,  and  for  investigating  abuses 

or  violations  of  this  Business  Bude  or  licenses  issued  hereunder  and  recommending 
and  prosecuting  proceedings  to  cancel  business  licenses. 

(2)  The  Committee  may  adopt  rules  and  regulations  not  inconsistent 
with  this  Business  Code  to  govern  the  procedure  for  issuance  of  business 
licenses,  the  terms  and  conditions  applicable  to  business  licensees,  record 
keeping  and  inspection  requirements  for  licensees,  and  other  matters  reasonably 
related  to  the  regulation  and  control  or  businesses  on  thu  Reservation. 

Such  rules  and  regulations  shall  be  subject  to  the  approval  of  the  Tribal 
Council  and  the  Governor,  and  upon  approval  shal]  have  the  force  of  law 
on  the  zuni  Reservation. 

(3)  The  Clerk  of  the  Zunl  License  Committee  (License  Clerk)  shall  receive 
applications  for  business  licenses,  keep  records  and  files  as  directed  by 

the  Committee  and  perform  such  other  functions  relating  to  this  Business 
Code  as  the  Committee  or  the  Tribal  Council  .thall  direct. 

(1)  The  Zuni  License  Committee  shall  consist  uf  four  members  who  shall 
be  appointed  by  the  Governor  with  the  approval  of  the  Tribal  Council. 
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$16-2-2.   License  Bequlreaents. 

(1)  Unless  expressly  excepted  herein,  every  business  conducted  on  the 
Reservation  shall  hold  a  valid  business  license  issued  by  the  Conunlttee. 

(2)  These  licensing  requirements  shall  not  apply  to  the  followingt 

(a)  any  activity  or  operation  of   the  Zuni  Tribe. 

(b)  Any  business  specifically  authorized  and  excepted  by  the  Tribal 
Council. 

(c)  Jewelry  naking  or  other  arts  and  crarifi  production  carried 
on  by  a  Zunl  Individual  or  family. 

(d)  Livestocic  or  other  agricultural  coiuoiodlty  production  carried 
on  by  an  individual  or  faaily. 

(3)  It  shall  be  a  civil  offense  for  any  person  subject  to  these  liconaing 
requirements  to  conduct  business  on  the  Reservation  without  first  obtaining 
such  a  business  license,  or  to  conduct  business  after  such  a  license  has 
expired  or  been  suspended  or  revoked,  or  to  conduct  business  in  a  manner 

not  authorized  by  the  license,  or  to  violate  any  of  the  terms  cr  conditions 
of  the  license  or  any  rules  and  regulations  adopted  by  the  Committee. 

Ci)  The  CooBiittee  or  the  Tribe  may,  but  need  not,  pursue  Informal  remedies 
or  seek  civil  restraint  or  license  revocation  or  suspension  Tor  violation 
hereof,  and  by  so  doing  shetll  not  be  deemed  to  tiavti   waived  any  right  to 
proceed  on  a  criminal  offense,  whether  brought  pursuant  to  this  Code  or 
to  the  criminal  laws  of  other  appropriate  jurlodictione. 

5 1 6-2-3 .  Classiflcatlops  of  Licenses. 

(1)  In  addition  to  the  classifications  of  licenses  specifjcally  estob] Ished 
In  the  succeeding  sections,  the  Committee,  with  the  approval  of  th<e  Tribal 
Council  and  Governor,  may  establish  additional  classifications  of  business 
licenses  and  prescribe  the  applicable  requirements  and  terms  and  conditions 
relating  thereto. 

(2)  Persons  carrying  on  more  than  one  type  of  business  on  the  Reservation 
will  be  required  to  secure  licenses  for  all  such  typea  of  business  required 

to  be  separately  licensed. 
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jl 6-2-4 »  Traders  m  Jewelry  and  Otber  Indian  Arts  and  Crf>ft3. 

(1)  Ay  person  otherwise  subject  to  the  licensing  requirements  of  this 
Bulsness  Code  who  purchases  or  otherwise  obtains  Jewelry  and/or  other  Indian 
arts  and  crafts  produced  on  the  Reservation  for  purposes  of  sale  or  resale 
on  or  off  or  the  Heservation  shall  be  required  to  have  a  Jewelry,  Arts  and 
Crafts  L) cense  fron  the  Trlbei 

(2)  No  person  who  is  not  a  menber  of  the  Tribe  who  engages  in  the  businesa 
Of  manufacturing  or  reproducing  Indian  Jewelry  and/or  arts  and  crafts  shall 
be  eligible  to  receive  a  license  under  this  section. 

(3)  Application  for  License. 

(a)  The  applicant  shall  apply  in  writing  on  a  form  provided  by 
the  Committee  setting  forth  the  following: 

(1)   The  full  name  and  residence  of  the  applicant.  f 

(2>  Three  responsible  references. 

(3)  The  firm  name,  and  furnish  a  copy  of  Articles  of  Incorporatior 
of  the  firm  If  Incorporated. 

(*)  Satisfactory  evidence  as  to  character,  experience 

and  business  ability  of  ttie  applicant  and  the  employees 
of  the  applicant. 

(5)  Satisfactory  evidence  of  the  general  fitness  of  the         f. 
applicant  and  employees  of  the  applicant  to  conduct 
business  on  the  Zonl  Indian  Reservation. 

(6)  Satisfactory  evidence  as  to  present  occupation.  Including 
a  certification  that  he  is  not  now  engaged  In  the 

'business  of  nanufacturiug  or  reproducing  Indian  Jewelry 
or  arts  and  crafts. 


(b)   Upon  request  of  the  Conmlttee,  the  applicant  shall  furnish 


the  following  inforaatloni  i^ 

(1)  The  capital  Invested  or  to  be  invested,  and  of  this, 
the  amount  of  capital  uwned  and  the  amount  borrowed 
or  to  b«?  Imrroued. 

(2)  The  name  of  the  lender  of  any  borrowed  capital  ,  the 
date  due,  the  rate  of  interest  to  be  paid,  and  the 
names  of  any  endorsers  and  security. 

(3)  A  copy  of  any  contract  or  trade  agreement  whether  oral 
or  written  with  creditors  of  financing  individuals 
or  institutions,  including  any  stipulations  whereby 
financing  fess   are  to  be  paid. 
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$16-2-5.  Eatabllsbed  Business  License. 

(1)  Every  person  otherwise  subject,  to  the  licensing  requlrementa  of 
this  Business  Code  who  maintains  an  established  business  as  that  term  is 
defined  herein  shall  be  required  to  have  an  Established  Business  License. 

(2)  Application  for  an  Established  Business  License  shall  be  on  a  rorm 
provided  by  the  Comolttee  and  shall  fully  provide  all  of  the  Information 
requested  thereon. 


$16-2-6.   Itinerant  Business  License. 

(1)  Every  person  otherwise  subject  to  the  licensing  requirements  of 
this  Business  Code  who  carries  on  an  Itinerant  business  as  that  term  is 
defined  herein  shall  be  required  to  have  an  Itinerant  business  License. 

(2)  Application  for  an  Itinerant  Business  License  shall  be  on  a  fonn 
provided  by  the  Comlttee  and  shall  fully  provide  all  of  the  information 
requested  thereon. 


$16-2-7.   Contractors  License. 

(1)  Every  person  who  engages  in  building  or  construction  contracting 
for  another  shall  be  required  to  have  a  Contractors  License  specifying  the 
type  of  work  authorized  to  be  done  (e.g.  general  contracting  or  electrical 
or  plumbing,  etc.). 

(2)  Application  for  a  Contractors  License  shall  be  on  a  form  provided 
by  the  Committee  and  shall  fully  provide  all  of  Uie  information  requested 
thereon. 

(3)  In  addition  to  demonstrating  proof  of  Lr-ainlng  or  competence  aa 
a  condition  to  receiving  a  Contractors  Llceii2>e,  any  person  receiving  n 
Contractors  License,  any  person  receiving  a  Contractors  License  shall  be 
subject  to  any  limitations  as  to  type  of  work  to  be  perfor^ied  indicated 
in  the  license. 

(^)  Any  person  receiving  a  Contrad-ors  License  shall  be  required  to 
conform  all  work  performed  to  not  less  than  the  mlniniuiu  New  Mexico  State, 
Federal  or  any  Tribal  codes,  standards  or  regulations  In  Kxistence  or  which 
may  be  established  to  govern  the  type  of  work  performed. 
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(5)  All  contractors  or  other  Individuals  subject  to  the  requirements 
or  obtaining  a  Contractors  License  shall,  before  any  work  is  commenced, 
obtain  a  surety  bond  in  amount  equal  to  the  contract  price,  for  each  separate 
contract  to  be  periormed,  and  conditioned  for  the  faltliTul  performance  of 
the  contract  and  prompt  payment  for  materials  furnished  and  labor  performed 
under  the  contract.  Such  bond  shall  run  to  the  owner  and  to  any  person 
who  has  furnished  labor  or  materials  and  not  been  paid  within  forty  (AO) 
days,  and  such  persons  shall  have  a  direct  right  of  action  against  the 
sureties  on  the  bond  for  enforcement  of  payment  or  completion  of  the  project. 
Such  bond  shaJi  be  exhibited  to  the  Comnlttee  or  any  interested  person  upon 
demand . 

Si 6-2-8.   Fees  and  Bonds. 

(1)  The  Comnlttee,  with  the  approval  of  the  Tribal  Council  and  Governor, 
shall  establish  a  schedule  of  fees  to  be  paid  for  the  issuance  and  renewal 
of  business  ilftenaes. 

[2)  The  schedule  of  license  fees  may,  but  need  not,  provide  for  reduced 
fees  for  enrolled  members  of  the  zunl  Tribe  living  on  the  Reservation. 

(3.)  Application  for  any  license  or  for  the  renewal  of  any  licenoc  shall 
be  accompanied  by  a  surety  bond  of  two  or  more  sureties  acceptable  to  the 
Committee  in  amount  to  be  specified  by  the  Committee,  and  such  bond  shall 
be  for  the  duration  of  the  license  and  shall  guarantee  the  licensee's  faithful 
compliance  with  the  terms  and  conditions  of  the  license,  with  any  rules 
and  regulations  adopted  by  the  Committee  and  the  payment  of  any  fines  or 
penalties  assessed  against  the  licensee  for  any  violation  of  thlf?  Business 
Code, 

(4)  Payment  of  all  fees  and  bonds  requrled  by  this  Business  Code  shall 
be  in  addition  to  any  required  under  the  terma  of  Part  252  of  Chapter  1 
of  Title  25  of  the  Code  of  Federal  Regulations. 

516-2-9-   License  Period  and  Renewal  of  Licenses. 

(1)  The  license  period  for  all  licenses  shall  be  one  year. 

C2)  Application  for  renewal  of  any  business  license  nay  be  mode  not 
more  than  yo  nor  less  than  60  days  prior  to  the  expiration  of  the  license, 
shall  be  made  on  a  form  to  be  supplied  by  the  committee,  ami  .shall  be  accompanied 
by  all  required  fees  and  bonds. 
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816-2-10.   Duties  of  LAcenaefe. 

(1)  All  licenses  Issued  hereunder  shall  be  conspicuously  displayed 
in  all  businesses  having  a  fixed  place  of  business  on  Uie  Reservation  and 
shall  be  carried  in  the  possession  of  all  licensees  on  the  Reservation  while 
conducting  business.  The  Conmlttee  may  authorize  the  issuance  of  licensee 
identification  badges  to  be  displaced  by  Itinerant  Business,  Jewelry.  Arts 
and  Crafts,  and  contractor  licensees. 

<2)  The  person  to  whom  the  license  is  issued  shall,  for  all  purposes 
related  to  the  business  license,  be  responsible  for  the  entire  operation 
of  the  business  and  for  the  conduct  of  his  officers,  agents  and  einplovees 
in  relation  thereto,  and  shall  file  and  keep  current  with  the  License"  Clerk 
a  list  of  all  such  officers,  agents  and  employees. 

(3)  All  licensees  shall  file  annually  with  the  License  Clerk  a  financial 
Statement  prepared  by  a  certified  public  accountant. 

CHAPTEH  3.   FEDERAL  TKADERS  REGOLATIOMS 
516-3-1.   Adoption  of  Federal  Regulations. 

(1)  The  rules  and  regulations  found  in  Port  252  of  Chapter  1  of  Title 
25  of  the  Code  of  Federal  Regulations  as  published  in  the  Federal  Register 

Ini"?!,.   V'^""^^''  '"•  °"  ^''"'^^'   ^"e"^'^  29.  1975,  together  with  any  subsequent 
additions  to,  corrections  of,  or  deletions  from  said  rules  and  regulations 
are  hereby  adopted  by  reference  a»  the  law  of  the  Zuni  tribe. 

(2)  Any  such  rules  or  regulations  which  are  expressly  applicable  only 

to  some  other  Reservation  or  are  expressly  not  applicable  to  the  Zuni  Reservation 
ai  e  not  adopted  hereby. 

Si 6-3-2.   Requirements  Cuwulatlve. 

in  .J'^'^'^^^'i'^'^^"^"''^  *"'  "-^^  Federal  Regulations  adopted  herein  shall  apply 
in  addition  to  and  not  in  the  place  of  the  requirements  established  in  this 
Business  Code. 

5)6-3-3.   Prohibited  Actg;  Eoforcewent. 

(1)  It  shall  be  a  civil  offense  for  any  person  toj 

(a)  Fall  to  do  any  act  required  to  be  done  by  such  Federal  negulatlono. 
or  to  o       I 

(b)  Do  any  act  forbidden  to  be  done  by  such  Federal  Regulations. 
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(2)  The  Tribal  Courts  shall  have  Jurisdiction  over  such  offenses  and 
may,  in  addition,  enforce  the  requlreaents  of  said  Federal  REgulations  by 
injunction  or  otherwise  to  a  civil  proceeding. 

(3)  The  Tribal  Courts  will  not  assume  criminal  Jurisdiction  over  non-Indians 
for  any  criminal  offenses  defined  as  such  by  said  Federal  negulations. 

OiATTER  A.   AHTXQUITIES 

$16-4-1.  Definitions. 

"Protected  Klaces  and  Objects"  shall  include,  but  not  be  limited  to 
the  following:   abandoned  village  sites;  abandoned  homesites,  vlllzige  sites 
or  honesites  not  abandoned  but  located  at  places  uf  sacred,  historical  or 
scientific  interest;  gravesites,  both  ancient  and  recent;  sacred  springs, 
shrines  and  other  sites,  locations,  or-  structures  having  past  or  present 
religious  significance;  hideaway  places  for  relics  or  sacred  objects,  whether 
ancient  or  recent;  relics,  objects  and/or  artifacts  of  present  or  past  religious, 
historical  and/or  scientific  interest;  geoluglceil  forniations  or  natural 
resources  of  sacred,  historical  or  scleiiLlfic  interest;  any  other  place, 
structure,  formation,  object  or  thing  of  past  or  present  sacred,  historical 
or  scieptlfic  interest  located  on  the  Zuni  Reservation. 

5l6-<i-2.   Prohibited  Acts;  Penalties. 

(1)  It  shall  be  a  civil  offense  for  any  person  knowingly  to  excavate 
upon  or  move,  renove,  destroy,  injure,  deface,  or  desecrate  any  protected 
place  or  object  within  the  Zuni  Reservation.  In  the  case  of  the  disturbance 
of  burial  grounds,  each  disturbed  graveslte  sfiall  constitute  a  separate 
offense  hereunder.  In  the  case  of  abandoned  villziges,  each  separate  honeslte 
which  Is  disturbed  shall  constitute  a  separate  offense  hereunder.   In  tho 
case  of  the  removal  or  attempted  removal  of  any  object,  each  such  object 
shall  constitute  a  separate  offense  hereunder. 

<2)  The  provisions  of  the  preceding  subsection  shall  not  apply  to  any 
person  or  group  of  persons  or  InstitutionaJ  activity  which  is  specifically 
licensed  by  both  the  Zuni  Tribe  and  the  Federal  Government  to  carry  on  historical 
or  scientific  exploration,  excavation  or  activity,  provided,  however,  that 
the  exception  provided  herein  shall  apply  only  to  such  person,  persons  or 
institutional  activity  while  acting  within  the  specific  limits  of  permission 
and  authority  to  carry  on  such  activities  contained  in  their  license. 
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(3)  In  addition  to  any  other  penalty  linposcd  herein,  the  Tribal  Court 
shall  order  that  any  protected  objects  round  In  the  possession  of  anyone 
In  violation  of  this  section  be  forfeited  to  the  Zuni  Tribe. 

Ct)  It  snail  be  a  civil  offense  for  anyone  to  knowingly  »ell  or  offer 
for  sale  any  protected  object  removed  from  the  Zuni  Reservation  without 
Lhe  written  pcnolsslon  of  Uie  Zunl  Governor  and  Tribal  Council . 

{1^4.3.   Licensing  Authority. 

(1)  The  Tribal  Council  shall  consider  and  approve  or  reject  all  applications 
for  license  authority  to  conduct  historical  or  scientific  research,  excavation, 
or  exploration  on  the  Reservation  which  will  affect  In  any  way  any  protected 
place  or  object. 

(2)  Such  license  shall  be  granted  only  to  responsible  persons  or  institutions 
with  a  legitimate,  specific,  historical  or   scientific  interest  and  purpose, 

with  consideration  given  to  the  professional  and  educational  credentials 
of  the  applicant. 

(3)  Such  license.  If  granted,  shall  specify  in  detail  the  duration 

of  the  authority  granted,  the  place  or  places  to  which  it  extends,  the  activities 
which  are  authorized,  any  specific  limitations  or  prohibitions  to  be  observed, 
and  whether  or  not  authority  is  granted  to  remove  any  objects  or  things 
from  the  Reservation,  and  if  so,  what  kind  and  how  nany  of  such  objects, 
and  to  where  such  removal  is  authorised. 

iU)   Upon  the  expiration  of  the  license  term  or  the  completion  of   the 
licensee's  work,  the  licensee  shall  provide  the  Tribal  Council  with  a  complete 
Inventory  of  all  objects  to  be  reaoved  from  the  Reservation  and  a  detailed 
summary  Of  all  of  the  activities  of  Uie  licensee  on  the  Reservation.   A 
catalogue  of  all  such  Itess  shall  be  maintained  by  the  Tribe  and  a  number 
shall  be  assigned  to  each  such  item. 

(5)  License  authority  shall  be  conditioned  upon  the  licensee's  allowing 
a  designated  representative  of  the  Tribal  Council  to  Inspect  all  objects 

to  be  removed  from  the  Reservation  to  determine  If  their  removal  is  within 
the  terms  of  the  license  and  not  prejudicial  to  the  religious  or  traditional 
Interests  of  the  Tribe.  All  objects  found  not  to  be  within  the  license 
authority  or  whose  removal  would  be  contrary  to  the  Interests  of  the  Tribe 
or  its  members  shall  b*  retained  by  the  Tribe  and  not  removed. 

(6)  The  functions  specified  in  this  section  may  be  carried  out  by  the 
Tribal  Council,  by  a  designated  sub-cumlttcc  of  Tribal  Council  members, 

or  by  a  conmlttce  established  for  this  express  purpose  by  the  Tribal  Council. 
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CHAFTSn  5.   PROTBCTION  OF  THE  ZUMI  NAME 

{16-5-1 .  DedaratloD  of  Policy. 

It  is  hereby  declared  as  a  natter  of  tribal  policy  that  the  uao  oP 
the  name  "Zunl"  In  connection  with  the  production  or  sale  or  Items  of  Indian 
Jewelry,  arts  or  crafts  is  of  special  and  unique  importance  end  value  to 
the  Zunl  Tribe  and  its  members.  It  is  hereby  further  declared  that  the 
best  Interests  of  the  Zuni  tribe  and  its  neabers  require  that  the  use  of 
the  nane  "Zuni"  be  limited  to  use  by  the  Tribe  and  Its  members. 

Jl 6-5-2.  Prohibited  Acta;  Penalties. 

(t)  It  shall  be  a  clvll  offense  for  any  person  to  do  any  of  the  following 
acts  within  the  exterior  boundary  of  the  Zunl  Reservation t 

(a)  design,  manufacture,  sell,  advertise  or  otherwise  knowingly 
aid  in  the  design,  memufacture,  sale,  or  promotion  of  imitation 
Zunl  jewelry  as  defined  in  §16-1-2(8)  herein; 

» 

(b)  have  in  his  possession  for  dlspositiun  or  sale  to  Indiana 

or  others,  any  limitation  Zuni  Jewelry  as  defined  in  §16-1-2(8) 
herein; 

(C)   transport  into,  from,  or  through  the  Zuni  Reservation  any 

limitation  Zunl  Jewelry,  which  Imitation  Zunl  Jewelry  is  intended 
for  sale,  or  so  transport  any  materials  Intended  to  be  used 
in  the  design,  manufacture,  sale,  or  promotion  of  imitation 
Zunl  jewelry; 

(d)   use,  without  the  consent  of  ttie  registrant,  any  reproduction, 
counterfeit,  copy,  or  colorable  Imitation  of  a  trademark  or 
service  mark  registered  for  use  in  connection  with  jewelry 
or  preci^ous-metal  ware  under  the  laws  of  the  State  of  Hew 
Mexico,  or  of  the  United  States; 

(e>  affix,  apply,  or  annex,  or  use  in  connection  with  any  jewelry 
or  precious-metal  ware  or  any  container  or  containers  for 
Jewelry  or  precious-netal  ware,  a  false  designation  of  origin, 
or  any  false  description  or  representation,  including  words, 
designs,  or  other  symbols  tending  falsely  to  describe  or  represent 
the  same,  or  with  knoi<;ledge  of  the  falsity  of  such  designation 
of  origin  or  description  or  representation  cause  or  procure 
the  same  to  be  transported  into,  from,  or  through  the  Zuni 
Indian  Reservation; 

(f)  employ,  contract,  offer  to  employ  or  contract,  or  otherwise 
induce  or  attempt  to  induce  any  person  to  aid  in  any  of  the 
activities  described  in  (a),  (b),  (c),  (d)  or  (e)  above. 

(2)  In  addition  to  any  other  remedy  or  penalty  imposed  hereunder,  the 
Tribal  Court  shall  order  that  any  imitation  Zunl  Jewelry  found  or  confiscated 
on  the  Reservation  be  forfeited  to  the  zuni  Tribe. 
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EXHIBITS 


MBMBBRSHIP 


1 )     Ok*    Ccaaisslo*  alMll  egaslBfe  OC  tWa  iMBhara  at:  laurt:  tltr«*     of     whom 

•ImII  b*  Matrajo*. 
21     She  CbainHui  of  *hm  Havalo  Tribal  Cooacil  sliaXl  at:  the  tLn»     raqulrad 
\utAvT  Eiib««ctl(Ms  fc)  aad  !•)«     anitairf  a  parson  qualified  by     victaa 
c»f     adueatioa,     azpariaBca,     or  office  and  vpaa     coiUClraatiLon     by     tit* 
AdTisoc^  On— Ittaa  of  ttaa  Mava^  TTlbai  Council,     soeb  jparaoo  shall  !>« 
appoiataa  to  b«i:t«  a  tmm  as  a  Coaaiissionar. 
31     Tbe  twcma  oC  of  tic*  oC  Giaatiasioners  sball  ba  tLvm  year«< 
i)     A  CMslaaioaar  ahall  ba  raaiya  only  Cor  canso  by  the  Cbalman  of     the 
nayajo  Ifibal  Oonacll  and  npoo  ratification  by  the  Mvisory    Coiaiftittaa 
ot  tha  >ava]o  IMbal  Coimcili  pravioad,  that  the  person  so  reao^ad  nay 
then    appeal    the  ranval  to  the  Supctme  Court  of  the    Rava)o    nation. 
?er  the  purposes  of  thia  caboection,   'causa*  naana: 
ta)     Xneapacityi     Vbyaical  or  aental  iacapaolty«  where  sueta  Incapacity 

extends  OC  is  eoqiectad  to  extena  ifwger  than  nix  Months, 
(bl  Honfeasancai  Pallura  to  partoni  the  dotias  of  office,  lacludlagf 
but  not  lladtad  to*  rapoatad  and  onexcnsad  failure  to  attena  the 
ewH»je  aad  iifcher  official  Canctloaa  oc  tdie  CaeaU-sslon. 
(et  Bx  parte  Tielatioa}  varticipatioa  in  ax  parte  conaultatlone  with 
any  i.ep».'ea— tatl'we  of  a  taxpayer  who  !■  an  a|^>ellaat  In  a  dispute 
before  or  «>ltA  the    O— liiMJun. 
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(A)  Cac^aiS'OtlME  acts:  Aay  act.tbAt  la  a  Calony  In  the  ^urlsdietion 
ylbvf  connltH«a»  or  aay  act  inyolTUig  noral  tmrpitiKta  that  la  a 
■dadanaaBor  in  the  jarlBdlctiDn  vhara  coMnlttf4. 

5)  A  vaoaaejr  in  the  ConBissloB.  wbat^sr  iMiusad  by  daath,  roiaoTal  or 
raaigaatiea  aball  be  Cllle«  by  aa  lateriat  a|jpalntawa<:  mdc  in 
aeeordaao*  with  thla  aaeticm  to  coi^lete  the  vacated  tezm. 

6)  Orgaaiaational  Chart   (SB  EZHZBZr  "A"1 . 

Article  9 
MBETIWOS     a     COMPBHSATIpg 

1 )     Tba  of  Cieial  faoalBeaa  ot  the  Oomlasion  «1iall  b»  eoadueted  by  a  quertm 
oC  its  nwaberw,     at  ■eetiags  duly  called  by  its  presiding  officar  or  a 
designee, 
la)     A    qoorua  shall  coBprise  tbree  Cconlssloners  ^nd  Any     substantive 

aetioa    oc  tha  Ooawijiaioa  sbail  be  taken  by  the  actixnatlve    vote 

of  a  sajority  of  the  Cfsii  lis  loners  peasant, 
fbt     Except  Cor  apectal  or  eMargency  sieetlngs  «<hich  nay  be  called  when 

aad     it  circuBStanceB  warrant  it.   at  least  one     oEflclal     regular 

boaiaecs    meting    aball  be  held  by  the    CosttiltsiaQ    .during     each 

calendar  quarter, 
(e)     ProB  tisM  to  tins,     tbe  CcasKissionsr  snail  select  their  presiding 

o££ieers  aad  aay  delegate  otber  apecirlc  duties  anong  tbavselves. 
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EXHIBIT  6 


June    7,     19  91 


Hr.  Frank  Axmajo 

ExQCutilve    Dlx:act;or 

Wind   River   Housing   Authority 

P.O.  Box  327 

Fort:  Hashakle,  Wyonilng   82514 


"•-'  JUN  1  0  1991  ■'■■■ 


WIND  RiveH  nouSING 
AUTHORITY 


Dear  Mr.    Anna  jot 


5?^i°o?     *  °?Py  of  tha  Tribal  ordinance  enacted  In  1977 
for  Wind  River  Housing  Authority.   You  will  note  that  the  final 
S???    -."iS"^!?'.-  Therefore,  we  have  attached  a  copy  of  Article 
onJ^n?"*  ^»  °i   ''*'\r??f  '^^"^"^  ordinance  found  in  24  C.F^R 
905.201    We  have  highlighted  the  language  that  wnn   included  on 
S^%5i"*^  P**??  °'  "^^f  1977  Ordinance."^  y2u  will  also  note  the 
Footnotes,  which  explain  allowable  modifications. 

If  we  may  be  of  further  aasiatance,  please  contact  Ms.  Nancv 
Todoa,  Housing  Management  Specialist,  at  (303)  844-2861. 

Sincerely, 


■j~/K*^   /0>K.^*.S^ 


/ 

Ann  Roman 

Chief,  Housing  Manogement  Branch 

Office  of  Indian  Programs 


Enclosure 


^ 
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-HTUAL  OMUIMANCE  •  1 

.  .,,  »r,  rl-  aorliorltv  vented  1"  tt.c-  Sl.osl.oi.c  Indlati  Txlbo  ni.d  tho  Arapotino 
ln">n  rrlt,   f  U  o  S  ..d^tivor  Uo.erva.lon.  Wyo«.i„c,.  »x,th  with  90ver..i..„  bodle. 
r"co9razedV''.«  U"it««»  «"«-«•  •'«•  '^'^  S.cretury  of  «,o  Interior  a«  -Mthorl.ed 
to  «ct  for  xLic   r,»p.ctiv.  Tribes,  and  tho  authority  of  9ucl.  govorrUn,  bo^*« 
to  provide  tor  the  bealth.  ,.l«t.y.  «>r.ls  and  welfare  of  tholr  re«pcet,vo  "  bcr.. 
th/joint  nusino8«  Council  of  tl.e  Sho«ho,.o  «..d  Arapahoe  Tribo«  heraby  eat-bllahc. 
a  public  body  known  am   the  Mind  River  llousinq  Mtthority  (hocelniif tor  tf^fecrnd  to 
SB  tho  Authority)  and  enacts  this  ordinance  which  shall  establlBh  tho  purposer., 
powers  end  duties  of  the  Authority. 

In  any  suit,  action  or  proceeding  involving  the  validity  or  enforcement  of  or 
relating  to  any  of  it.  contracts,  tho  Authority  shall  be  conclualvely  «"^"«<' 
to  have  b.»com<.  cstabliohed  «.r1  iiwthorized  to  tronaact  buBJnesa  •»«»  exerclnc  Jtn 
powers  ui.on  proof  of  the  adoption  of  this  ordl.ianco.  h   copy  of  the  ordlnonc- 
duly  certified  by  th*  Secretory  of  the  rooncU  eholl  be  art«.l»8iblo  li.  evldoncc 
In  any  euit,  action  ur  proceed ln<j. 

ARTICLE  1 
PECLAHATIpN  OF  neKD 

It  is  hereby  doclaredt 

1.  That  there  exist  on  the  Wlwd  River  nexervation  innnnitary,  unsafe, 
and  overcrowded  dwelling  aocomnodationst  that  there  is  a  shortaqe  of  decent, 
safe  and  sanitary  dwelling  accoamodations  available  at  rents  or  prices  which 
pecaoits  of  low  income  can  affordi  and  that  such  shortage  forces  sucli  )>orsoni< 
to  occupy  insanitary,  unsafe  and  overcrowded  dwelling  acconmodationai 

2.  That  these  conditiona  cause  an  increase  Jn  and  spread  of  disease  and 
crime  and  constitute  a  menace  to  health,  safety,  morals  and  welfarci  atiil  tl\nt 
those  conditions  nr>coc»itjite  oxce«;sivc  and  di9proi>or t icnatw  expend! tnros  of 
pvibiic  fuiidu  for  crlnif  |>reventlon  and  puninhmnitt ,  public  health  and  aotocy  prn- 
tcctlon.  firn  and  accident  provontlon  and  other  public  finrvicob  and  facillticn: 

1.   Thai  the  tthurtoiie  ol  decunt,  sate  ui»J  r..Ti<it«<ry  ilwollioTS  for  pi»r«ioin<  of 
low  Income  cannot  be  relieved  through  the  oiicratjon  of  private  enterprise; 

1.   That  the  providing  of  decent:,  safe,  and  sanitary  dwelling  accomioodat lonr. 
tor  persons  of  low  income  aro  pviblic  uses  Jinrl  purpone*  for  which  money  may  lie 
spent  and  private  property  acquired  and  are  governmental  functions  of  Tribal 
concerni 

5.  That  residnntlal  construction  activity  nnd  a   supply  of  occept.ihlr 
liousing  are  important  factors  to  gonoral  economic  activity  and  that  the  under- 
takings author  iKod  by  this  ordiitance  to  aid  the  prodvtctlon  of  better  housing 
and  more  desirable  neighborhood  and  cooonunity  dovolopmont  at  lower  costs  will 
make  possible  a  more  stable  and  larger  volume  of  residential  construction  and 
housing  supply  which  will  assist  materially  in  achieving  full  employment)  and 

6.  That  the  necessity  in  tli«  public  interest  for  the  provisions  herein- 
after enacted  is  hereby  declared  as  a  iMtter  of  legislative  determination. 

ARTICLE  II 

pywposBS 

The  Authority  ahAll  bo  organized  and  apernti.*d  for  the  purpoooa  of  i  , 

1.  Remedying  unsafe  and  Insanitary  housing  oenditlons  that  are  Injurious 
to  the  public  hrtalth,  r-afety  niirl  mor.ils) 

2.  R«l«. .'••■• 
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OETIN tTIONS 

T).e  eollowlnq  t^rms,  whercvor  used  or  referred  to  «r,  this  orrtlnn„c«,  .:•.»»  1  h.we 
cue  tollowinq  respective  noaiiings,  unless  a  <Jif Cerent  meaning  clesrly  appears 
from  tl»e  context! 

■ftrga  of  Opgratton"  moans  all  areas  wltuin  tho  jurisdiction  of  the  tribn. 

i'.i'cn'ii'i 

JfC  ''Board"  means  tl»e  Roard  of  Con»n«««iot«er6  of  the  Authority. 

/•A^bt^uncl  \"    Moons  the  Joint  Ruelness  Council  conslatlnq  ot  the  Dueinnss 
Council  of  die  Shoshone  Tribo  and  tho  nuflinesa  Council  of  tho  Arapahoe 
Tribo. 

"Fcdorai  Govetnioent''  Includes  tlio  United  Statea  of  Msnrlca,  the  neparVmoHt 
of  Housing  and  Urban  Development,  or  any  other  agency  or  Inctruinental ity 
corporabo  or  otherwise,  of  the  United  States  of  America. 

"Mompbuyer."  mednp  o  person (s)  viho  has  executed  p  leade-purchAse  agreen>fnt 
with  the  Authority,  and  who  has  not  yet  achieved  homeowner ship. 

"Housing  Project"  or  "Project"  ipnans  any  work  or  under t ok in<)  to  pi.wj<lr  <-r 
assist  !•>  providing  (by  nny    ?s«iitabIo  inotltod,  incK>dinn  but  not  limitert  tr>: 
rcnt^al,  sale  of  Inctivldu.tl  unite  in  single  or  a>ul  t  Ifsmi  ly  structnt  csi  unt^ei 
conventional  condominiun,  or  cooperative  sales  contracts  or  1  oase-porctu»r,i' 
aqreRincntK:  loans;  or  subsidizing  of  rnntalB  or  charges)  decent,  r.afe  antt 
sanirary  dwellings,  apartvtent:^,  or  otlicr  living  accoiwnodat ions  for  person'', 
of  low  income.   Such  work  oi  undcrtoking  may  include  buildings,  lAnil, 
loascholds,  cquipnont.  racilltles,  and  other  rcol  or  persottal  prni^crly 
for  necessary,  convenient ,  or  desirable  appurtenances,  for  strcvtn, 
Kewers.  wotar  service,  utilities,  parks,  site  preparation  or  l.-indscapl  nr;i . 
and  for  administrative,  cotimunlty.  health,  recreational,  welfare,  m 
other  i>urposes.   "rhe  term  "housing  project"  or  "project"  also  m,iy  tjc  flppliiM 
to  the  planninq  of  the  building  or  Inprovementa,  tl>e  acgul::itlnn  of 
property  or  any  interest  Ihorein,  the  dontolltion  of  existing  strortutcs. 
the  construction,  reconstruction,  rehabilitation,  alteration  or  rop.">ir  of 
•  lie  Imtirowomenta  or  Other  property  and  all  other  work  in  connection 
therewith,  and  the  term  sliall  Include  all  other  real  and  personal  proprrvy 
and  »ll  tangible  or  intangible  assets  held  or  uaod  In  connection  with  the 
housing  project. 

"Obi Igatlona"  means  any  notes,  bonds,  interlum  certificates,  debentures,  or 
Ottior  forms  of  obligation  issued  by  tJie  Authority  pursuant  to  this  ordinance. 

"Obligne"  Includes  any  holder  of  an  obligation,  agent  or  trustee  for  any 
holder  of  an  obligation,  or  lessor  demising  to  the  Authority  property  used 
In  connection  with  a  project,  or  any  assignee  or  assignees  of  such  lessor' f. 
litterest  or  any  part  thereof,  and  the  Federal  government  when  It  is  a  partv 
to  any  contract  with  the  Authority  In  respect  to  a  housing  project. 

"Persons  ot  low  income"  means  persons  or  families  who  cannot  afford  to  pay 
enough  to  cause  private  enterprise  in  tlicir  locality  to  build  an  adequate 
supply  of  decent,  safe  and  sanitary  dwellings  for  their  use. 

ARTICLE  IV 

BOARD  or  COMKISSIONERS 

1.  (a)  U)   The  affairs  of  the  Authority  sliall  be  managed  by  a  Board  of 
Commissioners  composed  of  six  persons, 

a.   Twc  mrnbers  oF  »i.-  ';^;^^-^;^l^   om   mem,«r.ii  "v  ene  anosnonc  rrtoe. 

b.  Two  mes*«.rs  ai   ^U,   Board  -hall  be  member,  of  the  ^"P-^IJ^^^;^-' 

c.  TWO  members  of  the  Board  shell  not  b«  members  of  either  Tribe. 

(SI   The  Board  members  s^iall  be  l«r-r^~^-•■— • 
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EXHIBIT  7 

TITLE  XXI 

ZONI  TRIBAL  EHTEKPHISE  BOARD  OF  DIRECTORS 

CHAPTEB  1  ~  GEHCTAL  PBOVISIOHS 

§21-1-1  Council  Findings  -  The  Zuni  Tribal  council  pursuant  to  ite  constltut.1nnal 
powers  has  created  numerous  tribal  enterprises.  These  enterprises  have, 
without  exception,  developed  serious  financial  problems.  The  Zuni   Tribal 
Council  rinds  that  these  problems  are  a  direct  result  of  inadequate  oversight 
of  and  direction  to  the  employees  of  the  various  enterprises.  The  Zuni 
Tribal  Council  does  not  have  sufficient  time  or  resources  to  adequately 
perform  these  policy  making  functions  or  to  provide  the  necessary  oversight. 

521-1-2  Purpose  -  The  purpose  of  this  Title  is  to  create  a  Board  of  Directors 
with  the  power  to  make  the  necessary  policy  decisions  for  all  of  the  Tribe's 
enterprises.  The  Board  of  Directors  shall  exercise  these  powers  with  a 
minimum  of  interference  from  the  Zuni  Tribal  Council  but  be  bound  by  an 
obligation  to  the  people  of  the  Pueblo  of  Zuni  to: 

(a)  Provide  meaningful  employment  to  the  people  of  the  Pueblo  of 
Zuni  I 

(b)  Protect  the  resources  and  culture  of  the  people  of  Zuni; 

(c)  Generate  surplus  revenues  for  the  benefit  of  the  Pueblo  of  Zuni: 

(d)  Develof>e  the  reputation  of  Zuni  Tribal  Enterprises  no  financially 
sound  busineeses. 

§21-1-3  Creation  of  the  Board  of  Directors  -  There  is  hereby  created  a 
five  person  Board  of  Directors  to  be  known  as  the  Zuni  Tribal  Enterprise 
Board  of  Directors  and  to  have  such  powers  as  are  set  out  in  this  Title. 

CHAPTER  2  —  BOARD  OF  DIBECTORS  HEMDERSHIP 

§21-2-1  Appointment  of  Board  of  Directors  Members  -  The  Zuni  Tribal  Council 
shall  appoint  the  five  members  of  the  Zuni  Tribal  Enterprises  Soard  of 
Directors.  A  meraber  nay  be  appointed  for  more  than  one  terre. 

§21-2-2  Term  of  Office  -  The  members  of  the  Board  of  Directors  ehall  servK 
staggered  three  (3)  year  terms.  Terms  of  office  shall  expire  on  the  first 
day  of  the  new  year  cind  new  terras  of  office  shall  begin  at  the  same  time. 
One  member  of  the  initial  Board  of  Directors  shall  have  his/her  terra  expire 
on  January  1,  1982;  two  members  of  the  initial  Board  of  Directors  shall 
have  their  terms  expire  on  January  1,  1963;  two  members  of  the  initial 
Board  of  Directors  shall  have  their  terms  expire  on  January  i,  I98'i. 
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§21-2-3  Vacancy  on  Board  of  Directors  -  There  shall  be  a  vacancy  on  the 
Board  of  Directors  when  any  of  the  rollowlng  occurs: 

(a)  There  Is  a  death  or  a  member  of  the  Board  of  Directors' 

(b)  A  member  of  the  Board  of  Directors  resigns  voluntarily; 

(c)  A  member  of  the  Board  of  Directors  mlsse-in  three  consecutive 
regular  Board  of  Directors  meetings  and  the  remaining  members 
of  the  Board  of  Directors  by  unanimous  vote,  including  the  vote 
of  the  Chairperson,  determine  that  the  absent  member  no  longer 

has  the  desire  to  act  in  the  best  interest  of  the  Board  of  Directors 
and  should  be  removed i 

(d)  The  tern  of  office  for  a  member  of  the  Board  of  Directors  has 
expired. 

$21-2-'t  Filling  Vacancies  on  the  Board  of  Directors  -  Vacancies  on  the 
Board  of  Directors  shall  be  filled  by  action  of  the  Zuni  Tribal  Council. 
A  kperson  appointed  to  fill  an  unexpired  term  on  the  Board  of  Directors 
shall  be  appointed  for  the  remaining  portion  of  that  terra. 

§21-2-5  Eligibility  for  Membership  -  Any  person,  Zuni  or  non-Zunl,  resident 
or  non-resident  may  be  appointed  to  the  Board  of  Directors  if  such  person 
shows  a  willingness  to  further  the  purposes  of  this  Title. 

521-2-6  Ex-Ofricio  Member  -  The  Eunl  Tribal  Council  may  in  Its  dlocretion 
appoint  one  ex-officio  member  of  the  Board  of  Directors.  This  member  may 
take  part  in  any  Board  of  Directors  discussions  In  order  to  express  the 
views  of  the  Tribal  Council .  This  member  shal)  have  no  power  to  vote  on 
any  matter.  The  term  of  office  of  the  ex-offlcjo  member  shall  be  at  the 
discretion  of  the  Tribal  Council. 

CHAPTER  3  —  PROCEDURtes  OK  THE  BOARD  OF  DIRECTORS 

121-3-1  Adoption  of  Own  Procedures  -  The  Board  of  Dircctoro  may  adopt 
any  procedures,  not  inconsistent  with  this  Title,  for  the  conduct  of  Its 
business. 

§21-3-2  Quorum  -  Three  members  of  the  Board  of  Directors  shall  constitute 
a  quorum  for  the  conduct  of  any  business.  A  majority  vote  of  those  present 
shall  be  needed  for  any  action  of  the  Board  or  Directors  except,  when  this 
Title  explicitly  provides  otherwise. 
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521-3-3  Meetings  - 

(a)  Regular  Board  or  Directors  meetings  shall  be  held  monthly  at 

a  time  and  place  to  be  set  by  the  Board  of  Directors.  A  regular 
meeting  of  the  Board  of  Directors  may  be  cancelled  or  rescheduled 
by  board  or  Directors  action. 

(b)  Special  meetings  of  the  Boaro  or  Directors  nay  be  called  by  the 
Chairperson  or  by  a  petition  of  two  Board  of  Directors  members. 

(c)  Notice  of  regular  or  specia]  Board  of  Directors  mectines  shall 
be  givfcn  to  members  of  the  Board  of  Directors  as  far  in  advance 
as  is  reasonably  practical.  No  Board  of  Directors  action  shall 
be  invalid  because  one  or  more  members  of  the  Board  of  Directors 
did  not  get  notice  of  the  meeting  if  a  reasonable  attempt  to 
give  notice  was  made. 

(d)  Any  meeting  of  the  Board  of  Directors  may  be  open  to  the  public 
or  closed  at  the  discretion  of  the  Board  of  Directors. 


CKAPTRR  «  —  BOAHD  OF  DIRHCTOBS  OFFlCgHS 

52l-'t-1  Appointment  -  At  the  first  meeting  of  the  Board  of  Directors, 
the  Board  of  Directors  shall  appoint,  from  among  its  members,  a  chairperson, 
vice-chairperson  and  secretary.  The  appointjnent  shall  continue  until  the 
first  meeting  of  the  new  year,  after  the  seating  of  any  new  Board  of  Directors 
members.  'At  the  first  meeting  of  the  new  year,  all  new  officers  shall 
be  appointed  or  reappointed  by  the  Board  of  Directors.  Should  there  be 
created  a  vacancy  In  a  Board  of  Directors  position  hc)d  by  an  officer  of 
the  Board  of  Directors,  the  Board  of  Directors  shall  appoint  someone  from 
the  Board  of  Directors  to  fill  that  position. 

S21-4-2  Chairperson  -  The  Chairperson  shall  preside  ovor  all  meetings 
of  the  Board  of  Direc\»rs.  The  Chairperson  shall  not  vote  on  Board  of 
Directors  natters  except  to  breaK  ties  (except  pursuant  to  a  f?l-2-3(c) 
vote) .  The  Chairperson  shall  exercise  those  powers  set  out  in  this  Title 
together  with  such  additional  powers  as  the  Board  of  Directors  shall  delegate 
to  the  Chairperaon. 

i?1-it~2     Vice-Chairperson  -  The  Vlce-Chalrpcrson  shall  preside  over  all 
meetings  In  the  absence  of  the  Chairperson.  The  Vice-Chairperson  shall 
exercise  those  powers  set  out  in  this  Title  together  with  such  additional 
powers  as  the  Board  of  Directors  shall  delegate  to  the  Vice-Chairperson. 

{21-4-4  Secretary  -  The  Secretary  shall  be  responsible  for  ■aintainlng 
the  records  of  the  Board  of  Directors.  The  Secretary  shall  keep  minutes 
consisting  of  all  resolutions  adopted  by  the  Board  of  Directors.  The 
Secretary  may  take  additional  minutes  at  the  Secretary's  discretion.  The 
Secretary  shall  exercise  those  powers  set  out  in  this  Title  together  with 
such  additional  poirars  as  the  Board  of  Directors  shall  delegate  to  the 
Secretary. 
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CHAPTER  5  ~  BOARD  OF  DIRECTORS  EXPEHSES 

$21-5-1   Reasonable  Expenses  -  The  Board  of  Directors  may  expend  such  aoounts 
or  money  as  are  reasonably  necessary  for  the  perfonnance  of  Its  duties 
(e.g.  Board  of  Directors  travel,  preparation  and  distribution  of  ninutes, 
publishing  notices  or  meetings). 

§21-5-2  Board  of  Directors  Expense  Account  -  The  Board  of  Directors  is 
hereby  authorized  to  create  an  account  of  money  in  a  form  approved  by  the 
Board  of  Directors  to  be  used  Tor  the  payment,  of  reasonable  expenses. 
Each  enterprise  shall  contribute  to  the  expense  account  in  an  amount  and 
at  such  intervals  as  are  established  by  the  Board  of  Directors.  The 
Board  of  Directors  may  set  different  contribution  amounts  for  different 
enterprises. 

CHAPTER  6  —  BOARD  OF  DIHECTORS  POWERS 

821-6-1   Delegation  to  the  Board  of  Directors  -  The  Zunl  Tribal  Council 
hereby  delegates  to  the  Zuni  Tribal  Enterprise  Board  of  Directors  all  powers 
reasonably  necessary  for  the  performance  of  its  responsibilities  including 
but  not  limited  to  the  following: 

(a)  To  grant  Tribal  Charters  for  the  creation  of  new  Zunl  TrlbaJ 
Enterprises;  subject  to  ratification  by  the  Zuni  Tribal  Council; 

(b)  To  revoke  Tribal  Charters  for  any  existing  Tribul  Enterprise 
and  to  provide  for  the  orderly  disposition  of  the  then  existing 
assets  of  such  an  enterprise;  subject  to  ratification  by  the 
Zuni  TribaJ  Council; 

(c)  To  provide  for  the  employment  and  termination  of  enployment  for 
any  employee  of  any  enterprise  and  to  create  a  policy  manual 

to  act  as  guide  in  such  matters  and  to  provide  for  the  delegation 
of  this  power  to  enterprise  managers; 

(d)  To  apply  for  grants,  or  loans  on  behalf  of  any  or  al3  of  the 
Tribal  Enterprises,  provided  that  when  such  grants  or  loans  are 
sought  from  the  federal  government  or  any  agency  thereof  that 
they  shall  be  subject  to  the  approval  of  the  Zuni  Tribal  Council; 

(el   To,  in  its  sole  discretion,  determine  when  any  enterprise  has 
such  surplu's  revenues  that  some  of  such  revenues  may  be  turned 
over  to  the  Tribal  General  Fund  without  interfering  with  the 
present  or  future  operation  of  the  enterprise;  and  to  turn  over 
such  surpJus  revenues; 

(f)  To  authorize  the  lending  of  enterprise  money  for  enterprise  purposes, 
to  invest  and  reinvest  money  and  take  and  hold  real  and  personal 
property  as  ."vccurity  for  the  payment  of  funds  so  loaned  or  invested; 
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(g)   To  set  all  salaries  Tor  all  employees  or  all  enterprises; 

(h)  To  approve  and  authorize  the  sale,  conveynace,  mortgage,  pledge, 
lease,  exchange,  transrer  or  other  disposition  of*  all  or   any 
part  of  the  prof>erty  or  assets  of  any  enterprise; 

(1)  To  approve  and  authorize  the  purchase,  taking,  receiving,  leasing 
or  other  acquisition,  owning,  holding,  Inproving,  use  or  other 
dealing  with  real  or  personal  property  or  other  interest  therein, 
wherever  situated  when  such  property  is  an  asset  of  an  enterprise; 

(J)  To  authorize  suit  on  behalf  of  any  enterprise; 

(Ic)  On  behalf  of  any  enterprise  to  make  contracts  and  guarantees 

and  incur  liabilities  and  borrow  money  at  such  rates  of  Interest 
as  it  may  determine; 

(1)  To  exercise  its  powers  or  authorize  such  exercise  within  or  without 
the  reservation; 

(m)  To  delegate  to  any  person  or  persona  any  of  the  powers  of  the 
Board  of  Directors. 


CHAPTER  7  —  LIMITS  OF   BOABP  OF  DIBECTORS  POWERS 

821-7-1   Conrniingling  of  Enterprise  Funds  -  The  Board  of  Directors  may  authorize 

the  use  of  funds  from  more  than  one  enterprise  to  be  combined  for  a  single 

purpose  for  the  benefit  of  all  enterprises  so  contributing.  The  Board 

of  Directors  shall  not  authorize  the  use  of  funds  or  assets  of  one  enterprise 

to  be  used  for  the  benefit  of  another  enterprise  or  to  have  the  assets 

of  one  enterprise  generally  comlngled  with  the  assets  of  any  other  enterprise. 

521-7-2  Consent  to  Suit  -  The  Board  of  Directors  shall  have  the  power 
to  consent  to  suit  against  any  enterprise.  Skuch  consent  shall  only  create 
liability  up  to  the  limits  of  the  assets  of  the  enterprise  against  which 
suit  is  authorized.  Consent  to  suit  against  one  enterprise  shall  not  be 
valid  if  the  purpose  of  the  consent  was  to  obtain  a  benefit  for  another 
enterprise.   This  provision  shall  not  be  construed  to  allow  suit  against 
any  enterprise,  officer  or  employee  thereof  without  an  express  consent 
to  suit  granted  by  the  Board  of  Directors.  No  consent  to  suit  shall  be 
valid  unless  the  consent  is  limited  to  suit  in  the  Zuni  Tribal  Court. 


CHAPTER  6  —  BOARD  DUTIES 

521^-1   fieports  to  the  Council  -  The  Board  of  Directora  shall  prepnre 
and  submit  annual  reports  to  the  Tribal  Council  regarding  the  status  of 
each  enterprise  on  December  15  of  each  year. 
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S21-8-2  Audit  '  The  Board  of  Directors  shall  authorize  an  annual  audit 
or  other  appropriate  rinanclal  report  as  to  each  of  the  enterprises  and 
shall  submit  such  reports  to  the  Zunl  Tribal  Council. 

CHAPTKR  9  —  TBIBAL  LIABILITY 

521-9-1  No  Liability  -  No  provision  of  the  Title  shall  be  read  to  authorize 
suit  against  the  Zunl  Tribe  or  any  officer  or  employee  therof.  No  provision 
of  this  Title  shall  be  read  to  empower  the  Board  of  Directors  to  authorize 
suit  against  the  Zunl  Tribe  or  any  officer  thereof. 

CHAPTER  10  ~  LIABILITY  OF  DIRECTORS 

J21-10-1  No  Liability  -  There  shall  be  no  liability  against  any  director 
for  any  action  taken  or  not  taken  pursuant  to  the  performance  of  their 
duties  or  the  operation  of  any  enterprise. 

CHAPTER  11  ~  EWTEBPRISES  GOVERHED  BY  BOARD  OF  DIRECTORS 

§21-11-1   Existing  Enterprises  -  The  Zunl  Tribal  Enterprise  Board  or  Directors 
is  hereby  given  control  over  the  followins  existing  enterprises: 

(a)  Zunl  Candle  Company; 

(b)  Zuni  Air  Corporation; 

(c)  Zuni  Conservation  Enterprise; 
(0)  Zunl  R.V.  Campground; 

(e)  Zuni  Building  Company; 

(f)  Zuni  Salt  Lake  Enterprise; 

(g)  Zuni  Rental  Enterprise. 

§21-11-2  Hew  E^nterprises  -  The  Zuni  Tribal  Enterprise  Board  of  Directors 
Shall  have  control  over  all  new  enterprises  created  pursuant  to  §21-6-1 
(a)  of  thie  Title. 

CHAPTER  12  —  TRANSFER  OF  COMTROL  OVER  EXISTIWG  EWTBRPRISES 

§21-12-1  Transition  Period  -  It  is  recognized  that  there  will  be  a  period 
of  transition  during  which  the  existing  enterprises  must  function  and  before 
the  time  when  the  Board  of  Directors  has  had  time  to  delegate  powcr.s  of 
day  to  day  operation  to  the  enterprise  managers.  Until  such  time  as  the 
Board  grants  or  removes  any  power  from  any  enterprise  personnel,  such  personnel 
shall  continue  to  exercise  such  power  previously  given  them  by  the  Zuni 
Tribal  Council. 
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p':'^-2  Charter  lasuancg  -  The  Board  or  Directors  shall  issue  charters 
to  the  enterprises  listed  In  "21-11-1.  These  charters  shall  be  aublect 
to  ratification  by  the  Zuni  Tribal  Council.  Once  ratified  the  enterprises 
shall  be  subject  to  th©  provisions  of  this  Title  and  subject  to  the  control 
or  the  Zunl  Tribal  Enterprise  Board  of  Directors. 

?!..r^^:^.-"*.'''^"'^°".°^  ^''^°''  ^""^"  '^^"°"'  -  *"y  P'"i'>'*  »«"o"  or  the 
Zunl  Tribal  Council  In  creating  a  Zunl  Enterprise  Board  of  Directors  or 

slmUar  body  is  hereby  revoked.  Any  prior  tribal  action  dealing  with  any 

tribal  enterprise,  wkhlch  la  Inconsistent  with  this  Title  or  which  is 

inconsistent  with  any  future  Board  of  Directors  action  is  hereby  declared 

to  be  superceded  by  this  Title  or  by  such  future  Board  of  Directors  action 

and  to  the  extent  of  such  inconsistency  such  prior  action  is  of  no  effect. 

Jl^Zli'''     y^^^dlty  Of  Executory  Agreements  -  This  Title  shall  have  no  effect 
on  the  validity  of  any  existing  agreements  between  any  enterprise  and  any 
other  person  or  entity. 


! 
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EXHIBITS 


UMMI   tNDZlM  BDSZHESS  COUNCIL 
LOMMl  TRIBAL  SEWER  AND  WAIER  OISIRICX  OROXNANCE 

ARTICU  I. 
SEWBR  AMD  UAtER  DISTRICT  AMD  SEWER  AND  WATER  BOARD 

i^n^  f u  "^  ^•*."  ■"*  ""•'  "«''*«  •oe«-p««l„B  .11  Of  tb.  land  and  w.tera 
within  th*  exterior  bound.rie.  of  the  Lun.f  Indian  Reservation. 

SECTIOM  1.02.  SEWBR  AND  WATER  BOARD.  There  Is  hereby  established  the  Lun»l 
L^t  Tri^Y*"**  W««r  Board  to  e.rv.  ..  tho  .d«.lnl.tratlv.  Board  for^ 
Lumml  Tribal  Sever  and  Vater  District. 

SECTION  1.03.  rOHMSE.  The  Lumai  Tribal  Sewer  and  Water  Board  (hereinafter 
Of  th"  '•  "  ■''*'"'*"^  •*•■"  •"  reaponslbU  for  assuring  th"  tie  o^i^;";™ 
Snd  tt^^r  *?  !T*^  "''*  *"  ***'•  or-A-""  -dhare,  to  the  dictate,  of  tillltT, 
;rlil  .  0'^^»*»"  •««*  "y  ragulations  promulgated  thereunder.  tJe 
^2?  «rr  ."'  """^f^^"*  acoele.,  and  the  condition,  of  cu-tomer.  "th  th' 
goal  of  keeping  the  District  fiscally  responsible  and  viable. 

SECTION    1.04      BOARD  HEttlE.RS.      Th.  Board  shall  consist   of   five      (5)   members. 

S;   DiatriT       ?J"'.,^   •'r*'"   '^**  ^  coa»anity  vlthln   the   biuid.rle.  o 
!     K       u.  *^      ^^^  members  will   b.  elected  from  the  Lumml   Indian  Tribal 

S-^t  i'/«  .  "^t"  ^  »PP«»«f<»  by  the  U«al  Indian  Bu.ln...  Council  to  the 
Saver  and  Vater  Board  position. 

STCTION  1.05.  TERH  OF  omCE.  Except  for  the  Initial  Board,  all  m«aber. 
I^IL'bu^i'  *«'»;y-".<2)  "«s.  esc.pt  for  the  representative  'of  th.^Z^I 
Indian  Business  Council,  who  shall     s.rve  a  one-year  (1)  term. 

^"fTr.';°Mon?^J?'!.*  'k"'T  "^'  "  »-"  ""  *^  "'«  »-»«»«r  i^t.r 
poaltlon  \^r   ?n    «       »"»''*-»'"   of   •*««»  y«-       Sach  y.ar.    one    (1)    Indian 

m;:J""•I«roluVlo:Te4^"o^^^°-  *•"•  ''*•  ''-^'•'»"  ^— "  p-^^^-  ••-'"  ^- 
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SECTION  1.07.  VomG.  Vetias  •ball  b«  by  secret  ballot.  At  least  thirty  (30) 
daya  prior  to  tlio  scbadMlatf  date  «£  the  elaetiona,  aa  elaetion  eoMaittee  made 
up  of  tbe  Chalraan  eC  the  Luoni  Indiaa  Buainaas  Council  (or  his  deaignac), 
another  Luoaal  ladiaB,  and  a  non-Indian  ataall  be  appointed  by  the  Sower  and 
Vater  Board  to  eatabliah  ntlea  and  procadurea  for  the  oeaduet  o£  the  election, 
including »  but  not  li»itod  to,  the  type  e£  aeeret  ballot  (oiacblne  or  paper), 
the  number  and  typ*  o£  election  o££icials  at  tha  polla,  and  eoapenaation  to  be 
paid  these  people.  Candidates  and  electors  for  the  Indian  positions  shall 
consist  o£  nei^bess  o£  the  Ltsaal  Indian  Tribe  qualified  to  vote  In  tribal 
elections.  Candidatea  atid  electora  for  tha  open  positions  shall  consist  of 
all  persona  reaidlac  within  the  Diatrict  £or  at  leaat  the  ninety  (90)  days 
preceding  the  election  and  registered  to  vote  in  tbe  elections  of  the  state  of 
Vashington. 

SSCTIOM  l.oe.  HQHIMAXXailS  AMD  QUALIFICATimS .  Within  twenty-five  (25)  days 
preceding  the  date  set  for  electioos,  any  person  qualifying  as  a  candidate 
under  the  preceding  seetlona  may  be  nominated  by  aubmltting  his  or  her  name  in 
writing  to  tbe  election  committee.  Mominatlone  shell  be  received  by  the 
election  committee  for  t«a  (10)  days  and  may  not  be  received  by  the  election 
committee  later  than  fifteen  (15)  days  prior  to  the  date  est  for  elections. 
The  election  committee  will  cause  the  names  of  all  nomineea  to  be  posted  at 
prominent  places  vlthin  the  Lummi  Indian  ReaervatLon  and  published  in  a 
nowapaper  of  general  circulation  together  with  the  notice  of  tha  election. 

SECTIOH  1.09.  CSBXXFICAXia>  OF  RESDLXS.  Vlthin  2A  houra  after  the  doaing  of 
the  election,  tbe  election  cooMittse  will  eetint  the  ballots.  The  coamittee 
will  than  certify  tha  sleetion  of  the  candidatea  with  tha  highest  number  of 
votes  from  the  eligibla  oleetocs.  Vlthin  ten  (10)  days  of  the  election,  the- 
Chairman  of  tbe  ImbI  Indian  Business  Council  shall  issue  a  certificate  of 
election  to  tha  csrrlfiad  candidates.  The  Luoaki  Indian  Business  Council  shall 
appoint  all  candidates  receiving  certificates  of  election  to  the  Board.  The 
decision  o£  the  eleetiom  committee  on  all  election  metters  shall  be  final. 

SECTIOH  1.10.  INITIAL  BOARD.  The  entire  initial  Board  ahall  be  appointed  hy 
the  Lummi  Indian  Buaimoss  Ceuaeil  in  accordance  with  the  atembership  pattern 
set  out  above.  1M»  Indians  and  two  non-Indians  snd  the  Lummi  Indian  Business 
Council  repressntatlve  shall  be  appointed  to  serve  until  tha  annual  general 
Council  maeting  in  Jaamary,  1977,  or  until  their  successors  are  elected  or 
appointed.  Two  Indians  and  two  non-Indians  shall  be  sppointed  to  serve  until 
the  annual  general  Couaeil  meeting  in  January,  1978,  or  until  their  aueeeseora 
are  elected  or  appointed .  At  tbe  expirations  of  the  terma  of  the  Eirat 
members  of  the  Board,  terms  shall  be  for  a  two-year  psrlod,  ajceopt  for  the 
Lummi  Indian  Businaas  Ceuacil  representative. 

SSCTIOM  1.11.  omCBBS.  Vlthin  thirty  (90)  deys  after  tbe  election,  or  after 
the  appointment  of  tbe  Initial  Board,  there  shall  be  an  organisational  meeting 
of  the  Board  to  elect  a  Chairman,  Vice  Cbalrman  and  a  Seeretary-Treaaurer. 

1-2  •      ' 
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September  24, 1996 

Good  moming.  Chairman  McCain,  Vice-Chairman  Inouye,  and  Committee  Members.  I 
appreciate  the  opportunity  to  testify  before  you  this  moming  concerning  the  sovereign  immunity  of 
Indian  tribes.  My  name  is  Douglas  Endreson.  I  am  with  the  law  firm  of  Sonosky,  Chambers,  Sachse 
&  Endreson,  which  represents  Indian  tribes,  Alaskan  Native  entities  and  Indian  and  Native  people 
throughout  the  United  States. 

I  wish  to  first  express  my  appreciation  to  the  Committee  for  protecting  the  right  of  Indian 
tribes  to  be  are  heard  on  issues  before  Congress  that  affect  their  governmental  rights.  The 
importance  of  this  commitment  has  become  starkly  apparent  in  both  this  and  the  last  session  of 
Congress,  in  which  proposals  that  would  have  a  direct  and  immediate  impact  on  Indian  rights  have 
been  advanced  without  any  opportunity  for  Indian  tribes  to  state  their  views  to  the  Congress.  In  this 
season  of  attacks  on  Indian  sovereignty,  this  Committee's  commitment  to  protecting  the  right  of 
Indian  tribes  has  become  of  singular  importance. 
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A.        Sovereign  Immunity  is  Essentia!  to  the  Right  of  Self-government  For  All 
Governments 


All  governments  seek  to  meet  the  needs  of  their  citizens  --  by  protecting  law  and  order,  the 
environment,  and  economic  interests,  for  instance  -  through  the  exercise  of  their  sovereign  authority. 
All  governments  find  that  their  actions  generate  conflicts  fi-om  time  to  time.  For  example,  disputes 
over  the  scope  of  a  government's  power,  conflicts  between  the  exercise  of  that  power  and  the  rights 
of  individuals,  and  Uability  claims  against  government  actors,  arise  with  respect  to  all  governments. 

Sovereign  immunity  protects  a  government's  right  to  decide  -  in  its  own  courts,  or  by  actions 
of  its  legislature,  or  through  other  institutions  of  its  government  -  how  to  address  and  resolve  these 
disputes.  For  this  reason,  sovereign  immunity  is  a  vital  part  of  the  right  of  self-government  for  all 
governments,  federal,  tribal,  and  state. 

Today,  Indian  tribes  are  focused  on  using  Aeir  powers  to  achieve  goals,  such  as  building  their 
economies,  improving  the  reservation's  quality  of  life,  and  protecting  its  enviroiunent  and  natural 
resources,  that  are  important  to  all  reservation  residents,  visitors,  and  businesses,  Indian  and  non- 
Indian  alike.  That  the  tribes  are  able  to  pursue  these  goals  is  in  large  part  a  result  of  the  success  of 
the  Self-determination  policy,  and  of  the  federal  government's  stead&st  commitment  to  that  policy.' 


'  The  promotion  of  tribal  self-government  through  the  Self-determination  policy  is  a  major 
federal  policy  goal.  S££  Presidential  Memorandum  for  the  Heads  of  Executive  Departments  and 
Agencies,  April  29, 1994  (President  Clinton);  Statement  by  the  President:  Indian  Policy,  the  White 
House,  January  24, 1 983  (President  Reagan);  and  Special  Message  to  the  Congress  on  Iitdian  Affairs, 
[1970]  Pub.  Papers  564  (Richard  M.  Nixon).  Included  in  this  policy  is  the  "'overriding  goal'  of 
encouraging  tribal  self-sufficiency  and  economic  development"  California  v  rahaynn  Band  of 
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The  tools  used  to  pursue  these  goals  are  the  powers  of  self-government  confirmed  by  the  Supreme 
Court's  decisions  of  the  Self-detennination  cia,  which  include  the  power  to  tax  and  regulate  persons 
and  activities  within  tribal  territory,^  to  protect  reservation  resources,^  and  to  adjudicate  disputes  in 
tribal  forums/  The  tribes'  exercise  of  these  powers  has  resulted  in  the  growth  of  the  reservation 
community  and  economy,  bringing  more  people  and  businesses  -  Indian  and  non-Indian  -  to  the 
reservation.  In  sum,  the  Self-determination  policy  works. 

As  with  any  government,  the  tribes'  actions  in  pursuit  of  its  objectives  leads  in  some 
instances  to  disputes.  SetUed  federal  law  recognizes  the  tribes'  right  to  decide  -  in  its  own  courts, 
or  by  actions  of  its  legislature,  or  through  other  institutions  of  its  government  -  how  to  address  and 
resolve  these  disputes.^  And  as  with  all  governments,  the  responsibility  for  resolving  disputes  that 
arise  in  the  exercise  of  governmental  powers  is  initially  on  the  judiciary.  For  tribal  courts,  this 


Indians  480  U  S.  202, 216  (1987XquotingNyw  MgXlw  v.  MesralTO  Apachg  Tnbg.  462  U.S.  324, 
334-35' (1983))  As  the  Supreme  Court  has  noted.  Congress  has  enacted  numerous  statutes  in 
furtherance  of  the  Self-determination  policy.  Sffi,  £&,  Nfw  M^mv  V,  Mes^filero  Ap^gh? Jnbg,  462 
U.S.  324,  334-335  and  n.  17;  Whi«^  Mountain  /\r?rh.  Trih«.  v  Rracker.  448  U.S.  136.  143-44  and 
n.  10, 149(1980). 

2  Mpw  MPxico  V.  Mr^r^i^  Apache  Tribe.  462  U.S.  at  336;  M^TTion  v  lic^rilla  Apathg 
Tribe.455U.S.  130, 137(1982). 

3  Npw  Mexico  V  Mescalero  Apache  Tribe.  462  U.S.  at  335. 

'  LaElaniS,  480  U.S.  9, 15  (1987);  «;anta  Clara  Pueblo  v,  Martinez,  436  U.S.  49,  65  (1978); 
Williams  v.  Lee.  358  U.S.  217, 220  (1959). 

5  sse,  e^  iipiH^«''«>^v  Wheeler.  435  U.S.  313,  324  (1978);  Santa  C\m  Pwt>lQ  v, 
Martinez.  436  U.S.  at  65-66. 
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responsibility  includes  deciding  challenges  to  the  scope  and  existence  of  tribal  powei*,  adjudicating 
individual  rights  claims,  including  those  arising  under  the  Indian  Civil  Rights  Act,  25  U.S.C.  § 
1302^,  and  resolving  all  disputes  that  arise  under  the  substantive  law  that  governs  persons  and 
conduct  on  the  reservation.  This  is  an  enormous  responsibility.  Simply  stated,  the  decisions  of  the 
tribal  courts  will  define  the  legal  expectations  on  which  persons  -  Indian  and  non-Indian  -  and 
entities  will  rely  when  living,  visiting,  and  doing  business  on  the  reservation. 

As  with  all  govenmiaits,  sovereign  immunity  is  essential  to  protect  tribal  governments'  right 
to  decide  how  to  address  and  resolve  these  disputes,  and  is  a  vital  part  of  the  right  of  self- 
government.  Settled  law  has  long  recognized  this,  and  accorded  Indian  tribes  the  common  law 
immunity  from  suit  traditionally  held  by  all  governments.' 


^  These  disputes  may  arise  under  tribal  or  federal  law.  The  former  is  subject  to  exclusive 
tribal  jurisdiction,  while  the  latter  is  subject  to  the  exhaustion  rule  set  out  by  the  Supreme  Court  in 
Nat'l.  Farmers  Union  In.s.  Cos.  v.  Crow  Tribe.  471  U.S.  845,  857  (1985)  and  LailanlS,  480  U.S.  at 
16,  which  requires  that  the  issue  be  decided  first  in  the  tribal  court. 

'  In  Santa  Clara  Pueblo.  436  U.S.  at  65,  the  Court  held  that  the  provisions  of  25  U.S.C.  § 
1 302  are,  with  one  excepticm,  enforceable  exclusively  in  tribal  forums,  and  refused  to  imply  a  private 
right  of  action  under  the  Act  The  exc^rtion  is  for  claims  arising  under  the  habeas  corpus  provision 
of  the  Act,  25  U.S.C.  1303,  under  which  Congress  has  expressly  authorized  the  Court  to  hear  such 
claims.  UL  at  70.  The  Ninth  Circuit  has  recently  held  that  tribal  remedies  must  be  exhausted  before 
an  action  may  be  brought  under  Section  1303.  Wetsit  v.  Stafiie.  44  F.3d  823  (9th  Cir.  1995). 

'  Santa  Clara  Pueblo.  436  U.S.  at  59  and  Oklahoma  Tax  Comm'n  v.  Potawatomi.  498  U.S. 
505,509(1991). 
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B.         Congress  Has  Correctly  Rejected  Attacks  Made  on  the  Tribal  Judiciary  and 
Should  Continue  To  Do  So 


During  the  same  period  that  Indian  tribes  have  been  engaged  in,  first,  establishing  their 
governmental  powers,  and,  second,  the  applying  these  powers  to  improve  the  reservation,  tribal 
opponents  have  repeatedly  called  on  Congress  to  reverse  the  decision  in  Santa  Clara  Pueblo  v. 
Martinez.'  waive  tribal  sovereign  immunity  fiom  suit,  and  authorize  the  federal  courts  to  hear  ICRA 
claims.'"  Those  seeking  the  reversal  of  Santa  Clara  Pueblo  have  consistently  alleged  that  tribal 
courts  are  biased  and  are  not  competent  tribunals  in  which  to  adjudicate  claimed  violations  of 
individual  rights.  They  have  done  so  despite  the  fact  that  these  very  claims  have  been  rejected  by 
the  Supreme  Court."  Furthermore,  these  attacks  have  been  advanced  without  any  attempt  to  show 
that  decisions  of  the  tribal  courts  support  these  allegations.  Nor  have  tribal  court  critics  sought  to 
advance  any  suggestions  as  to  how  to  improve  the  tribal  courts,  rather  than  attack  them. 

Congress  has  consistently  rejected  these  calls,  and  unlike  tribal  opponents,  has  sought  to 
determine  what  kind  of  assistance  would  enhance  tribal  court  development.  The  decisions  of  the 
tribal  courts  show  that  Congress  was  right  to  do  so,  and  should  continue  its  support  for  tribal  self- 
government  and  the  tribal  judiciary. 


'  In  Santa  Clara  Pueblo,  the  Su}Reme  Court  held  that  tribal  courts  have  exclusive  jurisdiction 
over  civil  actions  arising  imder  the  Indian  Civil  Rights  Act  (ICRA),  25  U.S.C.  §  1302.  436  U.S.  at 
65-66. 

'"  S££,  &£.,  S.  517,  lOlst  Cong.,  1st  Sess.  (1989). 

"  LaElanle,  480  U.S.  at  18-19  (citing  Santa  Clara  Pueblo  v.  Martinez.  436  U.S.  49,  65). 
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1.         The  United  States  Cnil  Rights  Commission  and  the  Congress  Have 
Correctl)'  Rejected  Calls  to  Reverse  the  Santa  Clara  Pueblo  Decision 


At  Congress'  direction,  the  United  States  Civil  Rights  Commission  undertook  an 
examination  of  tribal  court  enforcement  of  the  Indian  Civil  Rights  Act.'^  Beginning  in  1986,  the 
Commission  conducted  numerous  hearings  and  heard  testimony  from  a  v«de  variety  of  wimesses, 
including  tribal  judges,  tribal  council  members,  Indian  law  scholars.  Bureau  of  Indian  Affairs' 
officials,  and  United  States  Attorneys."  The  Commission  collected  additional  information  from 
field  interviews,  written  statements  from  Indian  tribes,  correspondence,  and  responses  to  requests 
for  information."  In  1991.  the  Commission  pubii^Kd  its  findings  and  recommendations  in  a  report 
entitled  "The  Indian  Civil  Rights  Act:  A  Report  of  the  United  States  Commission  on  Civil  Rights, 
June  1991"  ("Report"). 

The  Report  traced  the  evolution  of  tribal  courts  since  the  1880s,  and  concluded  that  "[o]nly 
in  the  last  20  years  have  these  courts  been  pomitted  to  develop.""  The  Commission  frankly 
attributed  the  lack  of  development  to  ''[sjhifis  in  Federal  Indian  policy,"'*  and  their  recent 
development  to  the  self-determination  policy  and  the  congressional  mandate  that  tribal  courts 


'^  The  Indian  Civil  Rights  Act:  A  Repoit  of  the  United  States  Commission  on  Civil 
Rights,  June  1991  ("ICRA  Report"). 

"  liLatl. 

'*  ljLatl-2. 

"  ld.at30. 

'*ldL 
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enforce  the  ICRA."  The  Report  recommended  against  the  enactment  of  legislation  that  would 
reverse  the  Santa  Clara  Pueblo  decision,  stating  that  it  would  be  a  "further  encroachment  of  tribal 
government  sovereignty"  wdiich  is  "unwarranted  and  inappropriate  at  this  time  in  light  of  the  Federal 
Government's  poor  record  of  support  for  the  costs  of  insuring  Indian  civil  rights."" 

Throughout  the  Report,  the  Commission  observed  that  tribal  courts  have  historically  suffered 
from  a  lack  of  funding,  training  and  resources."  The  Report  also  highlighted  areas  where  tribal 
courts  were  experiencing  difficulty  as  a  result  of  inadequate  training  and  resources.  These  areas 
included  "[djefining  the  parameters  of  judicial  review"  particularly  in  actions  brought  against  the 
tribal  council,^  and  the  invocation  of  the  defense  of  sovereign  immunity.^'  The  Commission 
acknowledged  that  tribal  governments  should  address  these  areas  with  financial  support  and  with 
the  encouragement  of  the  federal  government  For  example,  the  Report  suggested  that  the  federal 
govenunent  could  "play  a  positive  role  in  encouraging  the  tribes  to  examine  the  extent  to  which  they 
can  enact  statutory  waivers  of  their  sovereign  immunity  for  adjudication  of  civil  rights  claims  . . . 
.""  Through  the  federal  government's  establishment  of  pilot  projects,  the  Report  proposed,  tribal 


"  I«lat31. 

"  Id.  at  ii-iii. 

"  14  at  36, 41  (quoting  statements  reflecting  inadequate  funding  of  tribal  courts  made  by 
John  Collier,  the  Commissioner  of  Indian  Affairs  in  1941  and  Senator  Daniel  Inouye  in  1988). 

^o  li  at  51-63. 

2'  14  at  63-67. 

"  IjL  at  67. 
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governments  could  "take  the  lead"  in  considering  the  enactment  of  limited  waivers  of  sovereign 
immunity." 


Overall,  the  Commission  recognized  that  tribal  justice  systems  are  in  a  period  of 
"transition."^*  and  that  the  federal  government  should  permit  Indian  tribes,  as  sovereign  nations,  to 
strengthen  and  improve  their  tribal  justice  systems  through  the  exercise  of  the  powers  of  self- 
government  without  federal  interference,  "such  as  by  way  of  imposing  Federal  court  review.""  The 
Commission  also  recommended  that  the  federal  government  support  the  development  of  tribal  justice 
systems  by  providing  aHpgiiatp  resources,  training  and  funding  for  their  operation,^'  and  encouraged 
Congress  to  go  forward  wiA  legislative  proposals  that  authorized  funding  of  tribal  courts.^^ 

In  1993,  Congress  took  action  to  provide  stich  support  by  enacting  the  Indian  Tribal  Justice 
Act,  25  U.S.C.  §§  3601  a  ssfl-  Rather  than  intrude  on  tribal  sovereignty  by  providing  for  federal 
court  review  of  tribal  court  decisions,  the  Act  expresses  strong  support  for  the  tribal  judiciary  and 
seeks  to  provide  Indian  tribes  with  the  fimding  and  resources  essential  to  the  further  development 
of  tribal  justice  systems.  Congress'  commitment  to  tribal  self-government  is  reflected  in  the  Act's 
declarations  which  state  "Indian  tribes  possess  the  inherent  authority  to  establish  their  own  form  of 


^*  liL  at  ii  (emphasis  in  original). 

"  IjLatSI. 

'*  Id.  at  51, 72-73. 

"  Id.  at  72-73. 
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government,  including  tribal  justice  systems"  and  that  ''tribal  government  involvement  in  and 
commitment  to  improving  tribal  justice  systems  is  essential  to  the  accomplishment  of  the  goals  of 
this  Act."^'  The  Act  also  declares  that  "Congress  and  Federal  courts  have  repeatedly  recognized 
tribal  justice  systems  as  the  appropriate  forums  for  the  adjudication  of  disputes  affecting  personal 
and  property  rights"  and  "serve  as  important  forums  for  ensuring  the  public  health  and  safety  and 
the  political  integrity  of  tribal  governments."" 

To  promote  the  continued  expansion  and  effective  operation  of  tribal  courts,  the  Act 
authorizes  federal  funding  for  inter  alia  "the  employment  of  judicial  personnel,"  "the  development^ 
and  maintenance  oF  a  law  library  and  records  management  system,  the  "construction  or  renovation 
of  facilities  for  tribal  justice  systems,"  and  "the  development,  revision,  and  publication  of  tribal 
codes,  rules  of  practice,  rules  of  procedures,  and  standards  of  judicial  performance  and  conduct."'" 
The  Act  also  established  the  Office  of  Tribal  Justice  Support  to  provide  technical  and  other 
assistance  to  tribal  justice  systems."  Unfortunately,  however,  recent  appropriations  show  that  tribal 
courts  continue  to  suffer  from  the  lack  of  adequate  resources.'^ 


"  25  U.S.C.  §  3601(4)  and  (9). 

"  25  U.S.C.  §  3601(5H6). 

"^  25  U.S.C.  §  3613  (bK2H7). 

"  25  U.S.C.  §3611. 

"  A  principal  purpose  of  the  Indian  Tribal  Justice  Act,  Public  Law  103-176,  was  to 
provide  statutory  authorization  for  funding  for  tribal  court  operations.  Specifically,  the  Act 
authorized  S58.4  million,  with  S50  million  to  be  used  for  the  basic  operations  of  tribal  judicial 
systems.    However,  since  the  enactment  of  the  Indian  Tribal  Justice  Act,  funding  for  tribal  courts 
has  in  fact  declined.  The  amount  expended  for  tribal  judicial  systems  in  FY  1996  was  $10,443 
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In  sum.  Congress  has  to  date  responded  to  attacks  on  tribal  courts  by  seeking  to  determine 
what  could  be  done  to  provide  assistance  to  these  courts,  and  has  rejected  calls  to  abrogate  their 
authority.  Congressactions  have  been  consistent  with  the  recommendations  of  the  United  States 
Civil  Rights  Commission,  which  unlike  tribal  court  critics,  actually  sought  to  determine  the 
problems  facing  tribal  courts  before  making  its  recommendations.  Congress'  judgment  has  been 
correct,  as  we  show  next. 


2.  Decisions  of  the  Tribal  Courts  Show  That  Congress  Was  Correct 
and  That  Tribal  Courts  are  the  Proper  Forum  for  The 
Adjudication  of  ICRA  Claims 


There  is  no  question  that  the  exercise  of  tribal  powers  to  improve  the  reservation  economy 
and  quality  of  life,  and  the  growth  of  the  tribal  conmiunity  have  created  a  need  for  tribal  statutory 
and  common  law  to  define  the  substantive  law  and  protect  the  individual  rights  of  residents  of  that 
community  and  participants  in  the  reservation  economy.  This  is  a  natural  occurrence  in  the 
development  of  the  tribal  self-government.  While  the  pace  of  this  development  has  been  unusually 
quick,  the  response  of  Indian  tribes  to  these  needs  has,  despite  the  limited  resources  available  to  do 


million,  which  was  $4  million  less  than  was  expended  in  FY  1995.  The  lack  of  funding  for  tribal 
judicial  systems  has  also  been  the  subject  of  Congressional  hearings,  most  recently  in  August  of 
1995,  at  which  the  Honorable  William  C.  Canby,  Jr.,  Judge,  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  testified  that  the  current  lack  of  funding  for  tribal  courts  is  a  crisis  and  that 
"[a]  collapse  of  the  tribal  court  system  for  lack  of  resources  would  be  a  major  judicial  disaster, 
not  just  for  the  tribes  and  their  courts,  but  for  our  whole  system  of  civil  and  criminal  justice." 
Statement  of  the  Honorable  William  C.  Canby,  Jr.,  Judge,  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  Oversight  Hearing  on  the  Indian  Tribal  Justice  Act.  Senate  Committee  on  Indian 
Affairs  103rd  Congress,  Second  Session  (August  2,  1995). 
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so,  matched  this  pace. 


Indian  tribes  have  responded  to  the  expanded  need  for  tribal  statutory  and  common  law 
through  the  enactment  of  codes  by  their  legislative  bodies  and  through  the  development  of  common 
law  in  the  tribal  courts.  The  reservation  community  -  Indian  and  non-Indian  -  has  responded  to 
these  developments  by  using  the  tribal  courts  to  decide  disputes  in  a  broad  variety  of  areas,  including 
contract  and  tort  claims,"  challenges  to  tribal  tax  laws,'^  employment  disputes,"  conservation 


"  Pitts  V.  Eariing.  22  Indian  L.  Rep.  6052  (C.S.&K.  Ct.  App.,  Dec.  5, 1994)  (contract  for  sale 
of  undivided  Indian  trust  and  fee  lands  is  not  enforceable  absent  prior  approval  by  Secretary  of 
Interior);  Puyallup  Nation  Housing  Authority  v.  Miles.  21  Indian  L.  Rep.  6049  (Puy.  Ct.  App.,  Dec. 
9,  1991)  (interpreting  housing  lease);  Greene  v.  Bourgeau.  21  Indian  L.  Rep.  6057  (Nez  Perce  Tr. 
Ct.,  Apr.  13, 1994)  (under  Nez  Perce  tradition  there  is  no  implied  rentol  agreement  for  occupancy 
of  plaintiffs  trailer  when  the  parties  made  no  agreement  for  rent);  Bauer  v.  Mashantucket  Pequot 
Gaming  Enterprise.  22  Indian  L.  Rep.  6145  (Mash.  Peq.  Ct.  App.,  Oct.  24,  1994)  (personal  injury 
suit). 


«  Mustang  Fuel  Corp..  et  al.  v.  Chevenne-Arapaho  Tax  Comm'n  et  al..  21  Indian  L.  Rep. 
6058  (Chey.-Arap.  Sup.  Cl,  Jan.  3, 1994)  (Tribe  has  authority  to  tax  extraction  of  natural  resources 
on  allotted  Indian  trust  land  by  non-Indian  company);  Hercules.  Inc.  v.  Skull  Vallev  Band  of 
Goshute  Indians.  etal_  20  Indian  L.  Rep.  6025  (Goshute  Tr.  Ct.,  Mar.  25,  1993)  (Tribe  has  authority 
to  impose  ad  valorem  tax  on  property  held  by  non-Indian  corporation). 

"  Hoopa  Valley  '»*«"  Hmising  Authority  v.  Gerstner.  22  Indian  L.  Rep.  6002  (Hoopa  Ct. 
App.,  Sept.  27,  1993)  (affirming  trial  court's  upholding  TERO  Commission's  reinstatement  of 
director  of  housing  authority  after  a  hearing);  PC&M  Construction  Co.  v.  Navajo  Nation,  et  al..  2 1 
Indian  L.  Rep.  6016  (Nav.  Sup.  Ct,  Nov.  16,  1993)  (appeal  of  suit  against  company  for  failure  to 
pay  tribal  minimum  wage). 
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violations,  '*  and  domestic  relations  and  child  custody  matters."  The  use  of  the  tribal  courts  to 
resolve  these  and  other  disputes  reflects  a  growing  confidence  in  the  tribal  judiciary  within  the  Indian 
and  non-Indian  reservation  community. 

These  cases  also  include  actions  against  Indian  tribes  and  tribal  officials  alleging  that  their 
conduct  did  not  comport  with  the  requirements  of  the  Indian  Civil  Rights  Act,  or  with  procedural 
rights  guaranteed  under  tribal  law.  The  decisions  in  these  cases  address  threshold  issues,  such  as  the 
application  of  the  doctrine  of  judicial  review,  as  well  as  the  issue  of  whether  such  actions  are  barred 
by  tribal  sovereign  immunity,  and,  when  it  is  within  the  court's  jurisdiction  to  do  so,  the  merits  of 
the  underlying  claim.  Contrary  to  the  claims  made  by  the  tribal  opponents,  these  cases  show  that 
tribal  courts  are  conmiitted  to  protecting  individual  rights  under  federal  and  tribal  law,  and  to 
effective  enforcement  of  the  Indian  Civil  Rights  Act 

We  point  out  first  that  a  number  of  these  cases  have  required  tribal  courts  to  consider  whether 
to  apply  the  doctrine  of  judicial  review.  This  is  an  issue  of  singular  importance,  the  resolution  of 


'*  Squaxin  Island  Indian  Tribe  v.  Johns.  22  Indian  L.  Rep.  601 1  (Sq.  I.  Ct.  App.,  Apr.  6, 
1993)  (violation  of  tribal  fishing  code);  Naff  v.  Colville  Confederated  Tribes.  22  Indian  L.  Rep.  6032 
(Colv.  Ct.  App.,  Jan.  26, 1995)  (violations  of  tribal  fish  and  wildlife  code);  Bowen  v.  Upper  Skagit 
Indian  Tribe.  21  Indian  L.  Rep.  6002  (U.  Skag.  Ct  App.,  Apr.  24, 1990)  (conviction  for  fishing  in 
closed  area). 

"  Miner  v.  Banley.  22  Indian  L.  Rep.  6044  (Chy.  R.  Sx.  Ct.  App.,  Feb.  3,  1995)  (child 
custody  proceeding);  Lulow  v.  Peterson.  22  Indian  L.  Rep.  6069  (C.S.&K.  Tr.  Ct.,  Mar.  21,  1995) 
(holding  no  cause  of  action  for  services  rendered  in  relation  to  cohabitation  without  marriage); 
DuMarce  v.  Heminger.  20  Indian  L.  Rep.  6077  (N.  Phis.  Intertr.  Ct.  App.,  Sept.  25,  1992) 
(interpreting  requirements  of  traditional  adoption  procedure). 
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which  determines  the  role  of  the  judiciary  within  the  government,  as  is  illustrated  by  the  United 
States  Supreme  Court's  historic  decision  in  Marbury  v.  Madison.  5  U.S.  (1  Cranch)  137(1803).  The 
reported  tribal  court  decisions  show  that  several  different  tribal  courts  have  exercised  judicial  review 
of  tribal  council  actions  just  since  1991." 

These  decisions  also  demonstrate  frequent  cotisideration  of  the  question  whether  the  action 
sub  judice  is  barred  by  sovereign  immunity."  When  tribal  agencies  and  officials  assert  immunity 
in  an  action  brought  under  tribal  law.  the  tribal  constitution  or  the  Indian  Civil  Rights  Act,  the  tribal 
courts  determine  whether  Congress  or  the  Tribe  has  expressly  waived  tribal  immunity  from  suit,  or 


"  Bums  Paiute  Indian  Tribe  v.  Dick.  22  Indian  L.  Rep.  6016  (Bums  Paiute  Ct.  App.,  Feb, 
14,  l994)(holding  tribal  exclusion  order  violates  ICRA"s  due  process  provision);  Colville 
Confederated  Tribes  v.  Wilev.  et  al.  22  Indian  L.  Rep.  6059  (Colv.  Ct.  App.,  Mar.  27,  1995);  Hisks 
v.  Carerra.  et  al.  22  Indian  L.  Rep.  6065  (Inter-Tribal  Ct.  App.  of  Nev.,  Jan.  30.  1995);  Hudson  v. 
Hoh  Indian  Tribe,  d/b/a  the  Hoh  Tribal  Business  Committee.  21  Indian  L.  Rep.  6045  (Hoh  Ct.  App., 
May  28,  1992)(exercising  review  of  tribal  council's  decision  to  discharge  plaintifO;  Shoshone 
Business  Council  v.  Skillings.  20  Indian  L.  Rep.  6007  (Shos.  &  Arap.  Ct.  App.,  Jan.  28, 
1993)(exercising  review  of  tribal  business  council's  actions);  Wells.  Jr.  et  al.  v.  Blaine.  Jr..  et  al..  19 
Indian  L.  Rep.  6035, 6036-37  (N.  Pins.  Intertr.  Ct.  App.,  Nov.  15,  1 99 l)(re viewing  tribal  council's 
removal  of  tribal  council  members). 

"  See  e.g..  Hudson  v.  Hoh  Indian  Tribe,  d^/a/  the  Hoh  Tribal  Business  Committee.  21 
Indian  L.  Rep.  6045,  6046-47  (Hoh  Ct.  App.,  May  28,  1992);  Kakwitch  v.  Menominee  Tribal 
Enterprises.  21  ILR  61 12  (Men.  Sup.  Ct.,  Aug.  9,  1994);  Shoshone  Business  Council  v.  Skillings. 
et  al..  20  Indian  L.  Rep.  6007  (Shos.  &  Arap.  Ct.  App.,  Jan.  28,  1993);  Davis  v.  Keplin.  18  Indian 
L.  Rep.  6148  (Turt.  Mt.  Tr.  Ct..  Sept.  6,  1991);  Sulcer  v.  Barrett.  Jr..  17  Indian  L.  Rep.  6138,  6139 
(C.B.  Pot.  Sup.  Ct.,  Sept.  5,  1990Kholding  tribal  business  committee  members  immune  from  suit 
as  long  as  they  acted  within  the  scope  of  their  authority);  Wells  v.  Blaine.  Jr..  19  Indian  L.  Rep. 
6035, 6036-37  (N.  Pins.  Intertr.  Ct.  App.,  Nov.  15,  1991);  Committee  for  Better  Tribal  Government, 
et  al.  V.  Southern  Ute  Flection  Board.  17  Indian  L.  Rep.  6095  (S.  Ute.  Tr.  Ct.,  Aug,  13,  1990); 
Francis  v.  Wilkinson.  20  Indian  L.  Rep.  6015  (N.  Pins.  Intertr.  Ct.  App.,  Jan.  21,  1993);  Davis  v. 
Turtle  Mountain  Housing  Authority.  17  Indian  L.  Rep.  6035  (Turt.  Mt.  Tr.  Ct.,  Feb.  13, 
I990)(holding  sovereign  immunity  does  not  bar  declaratory  judgment  action  brought  against  tribal 
housing  authority). 
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expressly  vested  the  court  with  jurisdiction  over  such  actions.""  Several  decisions  hold  that 
immunity  was  waived  in  the  tribal  constitution  or  in  the  tribal  code/'  while  others  find  a  waiver  in 
the  Indian  Civil  Rights  Act."- 

Where  Indian  tribes  have  enacted  ordinances  expressly  waiving  sovereign  immunity,  tribal 
courts  have  sought  to  give  effect  to  both  the  purpose  and  policy  of  the  ordinance.  Thus,  in  Bauer 


*°  Kakwitch  v.  Menominee  Tribal  Enterprises.  2 1  Indian  L.  Rep.  6112  (Men.  Sup.  Ct.,  Aug. 
9,  1994)(holding  that  tribal  constitution  waived  immunity  of  tribe  and  tribal  enterprise  with  respect 
to  actions  brought  under  the  tribal  constitution,  by-laws,  ordinances  and  the  Indian  Civil  Rights  Act); 
Bordeaux  V.Wilkinson.  21  Indian  L.  Rep.  6131, 6132  (Ft.  Bert.  Tr.  Ct.,  Oct.  1, 1993)(holding  tribal 
constitution  waived  immunity  of  tribal  council  members  with  respect  to  suits  brought  under  ICRA); 
Davis  V.  Keplin.  18  Ind.  L.  Rep.  6148  (Turt.  Mt.  Tr.  Ct.,  Sept.  6,  1991);  ggg  alsQ  Francis  v. 
Wilkinson.  20  Indian  L.  Rep.  6015  (N.  Phis.  Intertr.  Ct.  App.,  Jan.  21,  1993)(holding  tribal 
constitution  waived  sovereign  immunity  of  tribal  council  from  ICRA  claims);  finnyales  v  Allen  17 
Indian  L.  Rep.  6121,  6123-24  (Sho.-Ban.  Tr.  Ct.,  Sept.  17, 1990)(holding  that  sovereign  immunity 
bars  court  from  awarding  back  pay,  but  avrarding  injunctive  relieO;  Murphv  v.  Standing  Rock  Sioux 
Election  Commission.  1 7  Indian  L.  Rep.  6069, 6072-73  (St.  Rk.  Sx.  Tr.  Ct.,  Apr.  20,  1 990)(holding 
tribal  election  commission  violated  plaintiffs  constitutional  rights  to  due  process  and  equal 
protection);  Oglala  Sioux  Tribal  Personnel  Board  v.  Red  Shirt.  16  Indian  L.  Rep.  6052,  6053  (Ogl. 
Sx.  Tr.  Ct.  App.,  Oct.  20,  1983)(holding  sovereign  immunity  does  not  bar  ICRA  claim  brought 
against  tribal  personnel  board). 

*'  Sfi£,  &£»,  Hudson  V.  Hoh  Indian  Tribe,  dfh/a  the  Hoh  Tribal  Business  Committee.  21 
Indian  L.  Rep.  6045,  6046-47  (Hoh  Ct.  App.,  May  28,  1 992)(holding  that  tribal  constitutional 
provision  permitting  redress  of  grievances  limited  tribe's  immunity  for  purposes  of  a  wrongful 
termination  challenge);  Kakwitch  v.  Menominee  Tribal  Enterprises.  21  Indian  L.  Rep.  61 12 
(Men.  Sup.  Ct.,  Aug.  9,  1994);  Bordeaux  v.  Wilkinson.  21  Indian  L.  Rep.  6131  (Ft.  Bert.  Tr.  Ct., 
Oct.  1,  1993);  Francis  v.  Wilkinson.  20  Indian  L.  Rep.  6015  (N.  Pins.  Intertr.  Ct.  App.,  Jan.  21, 
1993);  Murphv  v.  Standing  Rock  Sioux  Election  Commission.  17  Indian  L.  Rep.  6069  (St.  Rk. 
Sx.Tr.  Ct.,Apr.20, 1990). 

*^  SSS,  £i,  Davis  V.  Keplin.  18  Indian  L.  Rep.  6148  (Turt.  Mt.  Tr.  Ct.,  Sept.  6,  1991); 
Oglala  Sioux  Tribal  Personnel  Board  v.  Red  Shirt.  16  Indian  L.  Rep.  6052  (Ogl.  Sx.  Tr.  Ct.  App., 
Oct.  20,  1983). 
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V.  Mashantucket  Pequot  Gaming  Enteqarise."  the  tribal  appellate  court  held  that  the  tribal  ordinance 
waived  the  tribal  gaming  enterprise's  immunity  from  personal  injury  suits,  and  that  the  lower  court 
had  erred  in  dismissing  plaintifTs  claim  on  the  ground  that  she  had  misnamed  the  tribal  gaming 
enterprise  in  her  complaint.  And  in  Raymond  v.  Nav^io  Agricultural  Products  Industry.'"  the 
Supreme  Court  of  the  Navajo  Nation  examined  each  of  the  four  exemptions  from  sovereign 
immunity  provided  by  the  Navajo  Sovereign  Immunity  Act  to  determine  whether  they  applied  to  the 
employment-related  claims  brought  by  plaintiff  against  a  tribal  entity.  While  holding  that  none  of 
the  exemptions  applied,  the  Court  explained  that  plaintiff  should  have  pursued  the  administrative 
remedy  provided  under  the  Navajo  Preference  in  Employment  Act,  which  authorized  an  appeal  to 
the  tribal  court 

These  decisions  also  show  that  a  number  of  the  tribal  courts  have  adopted  as  tribal  law  the 
remedy  that  the  Supreme  Court  made  available  for  claimed  violations  of  federal  law  in  Ex  parte 
Y"""e  209  U.S.  1 23  ( 1 908).  The  XOUOS  doctrine  authorizes  actions  for  prospective  injunctive  relief 
against  government  officials  for  claimed  violations  of  federal  law  by  declaring  that  actions  of 
government  officials  that  are  beyond  the  scope  of  their  authority  are  not  actions  of  the  sovereign,  and 
that  therefore  such  actions  are  not  barred  by  sovereign  immunity.  The  Young  doctrine  has  been 
applied  by  a  number  of  tribal  courts  as  a  remedy  for  claimed  violations  of  tribal  law,  thus  avoiding 


^'    22  Indian  L.  Rep.  6145  (Mash.  Peq.  Ct  App.,  Oct.  26,  1994). 
**  22  Indian  L.  Rep.  6100  (Nav.  Sup.  Ct,  July  20,  I99S). 
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immunity  in  the  same  manner  as  do  the  federal  courts.^'  Applying  the  same  doctrine,  tribal  courts 
have  dismissed  claims  against  tribal  officials  in  the  absence  of  allegations  that  the  defendants  acted 
beyond  the  scope  of  their  authority,^  and  have  recognized  tribal  immunity  when  an  action  brought 
against  tribal  officials  is  in  reality  an  action  against  the  sovereign.'"  In  sum,  the  tribal  courts  have, 
through  the  development  of  tribal  common  law,  made  new  remedies  available  to  litigants  whose 
claims  would  otherwise  be  barred  by  immunity. 

The  individual  rights  claims  that  have  been  presented  to  and  decided  by  the  tribal  courts 
address  issues  such  as  the  right  to  equal  protection  of  the  law,*'  the  right  to  an  opportunity  to  be 


"'  See,  £i,  Combrink  v.  Allen.  20  Indian  L.  Rep.  6029, 6030  (Ct.  Ind.  App.,  Tonkawa,  Mar. 
5,  1993)(holding  sovereign  immunity  does  not  bar  petition  for  mandamus  directing  president  to 
comply  -with  tribal  law  where  president  acted  beyond  the  scope  of  her  authority);  Wells.  .Ir.  v.  Blaine. 
Jr..  et  al..  19  Indian  L.  Rep.  6035, 6037  (N.  Pins.  Intertr.  Ct.  App.,  Nov.  15, 1991)(holding  that  the 
doctrine  of  sovereign  immunity  does  not  bar  actions  against  tribal  officials  who  have  acted  outside 
the  scope  of  their  authority);  accord  Lovermi  v.  Miccosukee  Tribe  of  Indians  of  Florida.  23  Indian 
L.  Rep.  6090  (Mice.  Tr.  Ct.,  Apr.  17,  1996);  Committee  for  Better  Tribal  Government,  et  al.  v. 
So.rthem  T  Jte  Flection  Board,  et  al..  17  Indian  L.  Rep.  6095,  6097  (S.  Ute  Tr.  Ct.,  Aug.  13,  1990). 

"'  SSS,  £^,  I-overmi  v.  Miccosukee  Tribe  of  Indians  of  Florida.  23  Indian  L.  Rep.  6090 
(Mice.  Tr.  Ct.,  Apr.  17,  1996);  Committee  for  Better  Tribal  Government,  et  al.  v.  Southern  Ute 
Election  Board,  et  al..  17  Indian  L.  Rep.  6095, 6097  (S.  Ute.  Tr.  Ct.,  Aug.  13,  1990);  aSSQld  MSSL 
V.  Barrett.  Jr..  17  Indian  L.  Rep.  6138  (C.B.  Pot.  Sup.  Ct.,  Sept.  5,  1990). 

"  gee  Sulcer  v.  Barrett.  Jr..  17  Indian  L.  Rep.  6138,  6139  (C.B.  Pot.  Sup.  Ct.,  Sept.  5,  1990); 
armrd  Dav  v  Hopi  Election  Board.  16  Indian  L.  Rep.  6057,  6059  (Hopi  Tr.  Ct.,  Feb.  29,  1988,  July 
18,  1988)(holding  that  defendants  were  not  liable  for  money  damages  because  the  doctrine  of 
sovereign  immunity  bars  any  suit  "that  could  potentially  reach  into  the  public  treasury"). 

«  Bums  Paiute  Indian  Tribe  v.  Dick,  et  al..  22  Indian  L.  Rep.  6016  (Bums  Paiute  Ct.  App., 
Feb.  14,  1994). 
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heard,*'  and  to  have  adequate  notice,'"  privacy  rights,"  as  well  as  rights  to  a  jury  trial,''  speedy 
trial,"  and  the  right  to  counsel  in  criminal  proceedings.**  The  tribal  courts  have  also  upheld  the  right 
of  individuals  to  a  hearing  prior  to  significant  governmental  actions  such  as  employment 
termination"  and  temiination  of  parental  rights.**  While  these  decisions  cannot  be  evaluated  simply 


*»  In  re  the  Welfare  of  P.P..  22  Indian  L.  Rep.  6020  (Port  Gam.  S'Klallam  Ct.  App.,  Jan. 
7, 1994)  (parental  rights  may  not  be  temiinated  without  an  adequate  opportunity  to  be  heard);  IilRs 
the  Matter  of  B.F.C..  a  Minor  Child.  21  Indian  L.  Rep.  6035,  6036  (Nook.  Ct.  App.,  Mar.  12, 
1990)( trial  court's  denial  of  motion  for  continuance  reversed  on  grounds  movant  was  not  permitted 
to  argue  his  motion). 

'»  Sfi£  Chehalis  Indian  Tribe  v.  Jansen.  22  Indian  L.  Rep.  6001  (Chel.  Ct.  App.,  Dec.  6, 
1993)(personnel  service  of  process  adequate  in  lieu  of  service  by  certified  mail);  Baldv.  St..  et  al. 
v.  Hoopa  Valley  Tribal  Council.  22  Indian  L.  Rep.  6015  (Hoopa  V.  Ct.  App.,  Mar.  16, 
1994)(publication  of  notice  in  local  weekly  newspaper  of  enrollment  hearing  adequate  notice); 
Tulalip  Housing  Authority  v.  Moses.  22  Indian  L.  Rep.  6070  (Tul.  Ct.  App.,  May  25,  1994) 
(judgment  vacated  for  improper  service  of  summons  and  complaint  on  defendant);  Hicks  v.  Harold. 
et  al..  20  Indian  L.  Rep.  6091  (W.  Nev.  Intertr.  Ct.  App.,  May  13,  1994)(extraterritorial  service  of 
process  permitted). 

"  Tonasket  v.  CIPP.  20  Indian  L.  Rep.  6125  (Colv.  Ad.  Ct,  Nov.  29, 1992)(right  to  privacy 
under  tribal  law  not  violated  by  drug  testing  of  tribal  employee). 

"  S££  I-aramie  v.  Colville  Confederated  Tribes.  22  Indian  L.  Rep.  6072,  6074  (Colv.  Ct. 
App.,  May  1 ,  1 995Konce  demanded  in  a  criminal  case  a  right  to  trial  by  jury  cannot  be  waived  by 
silence);  Coleman  v.  Colville  Confederated  Tribes.  20  Indian  L.  Rep.  6106  (Colv.  Ct  App.,  July  22, 
1993)  (defendant  knowingly  waived  right  to  jury  trial). 

»  Suquamish  Indian  Tribe  v.  Purser.  21  Indian  L.  Rep.  6090, 6092  (Suq.  Ct  App.,  Sept  18, 
1992)  (criminal  case  dismissed  on  grounds  that  new  trial  would  violate  defendant's  right  to  speedy 
trial);  Sisseton-Wahpeton  Dakota  Nation  v.  Cloud.  21  Indian  L.  Rep.  6115, 6117  (N.  Pins.  Intertr. 
Ct  App.,  Apr.  1 8, 1 994Xdeclaring  right  of  criminal  defendant  to  speedy  trial);  Yakima  Indian  Nation 
v.  Settler.  20  Indian  L.  Rep.  6075  (Yak.  Tr.  Ct.,  June  25, 1993Kcriminal  case  dismissed  for  failure 
to  effect  speedy  trial). 

"  Lummi  Indian  Nation  v.  Solomon.  21  Indian  L.  Rep.  6085  (Lum.  Ct  App.,  Sept  21, 1992) 
(fmding  that  appellant  made  knowing  and  conscious  waiver  of  right  to  counsel). 

"  Regan  v.  Finkbonner.  21  Indian  L.  Rep.  6026  (Nook.  Ct  App.,  Feb.  15, 1990Xemployee 
has  right  to  grievance  hearing  after  termination  at  which  she  and  her  supervisors  are  present); 
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by  looking  at  the  judgment  to  see  who  won,  they  plainly  show  that  tribal  courts  are  committed  to  the 
protection  of  individual  rights,  and  have  no  reluctance  to  rule  against  the  tribal  government." 

Tribal  court  decisions  have  also  recognized  that  as  tribal  economic  development  creates  more 
employment  opportunities  for  tribal  members  and  non-Indians,  and  brings  more  people  to  the 
reservation,  the  role  of  tribal  law  and  of  the  tribal  courts  in  protecting  individual  rights  has  become 
even  more  important."  Furthermore,  where  tribal  law  and  precedent  have  bound  the  court  to  dismiss 
an  action  on  sovereign  immunity  grounds,  two  tribal  courts  have  actually  suggested  that  the  tribal 
government  take  action  to  remedy  the  effects  of  the  doctrine. 

Thus,  in  Lovermi.  a  wrongful  termination  case,  the  court  recognized  that  the  sovereign 
immunity  defense  constituted  an  "insurmountable  obstacle"  and  that  without  a  waiver  "remedies 


Hudson  V.  Hoh  Indian  Tribe,  d/b/a  the  Hoh  Tribal  Business  Committee.  21  Indian  L.  Rep.  6045, 
6046  (Hoh.  Ct.  App.,  May  28, 1 992)(tribal  employee  has  right  to  challenge  her  termination  in  tribal 
court). 

"  In  the  Matter  of  D.J..  21  Indian  L.  Rep.  6083  (Hopi  Child.  Ct.,  Apr.  29, 1994)(due  process 
requires  adequate  and  timely  petition  by  children's  services  agency  prior  to  termination  of  parental 
rights);  In  the  Matter  of  M.H..  20  Indian  L.  Rep.  6040,  6042  (N.  Pins.  Intertr.  Ct.  App.,  Mar.  5, 
1992)(parent  has  right  to  a  hearing  prior  to  removal  of  children). 

"  See,  e.g.  Bums  Paiute  Tribe  v.  Dick,  et  al.  22  Indian  L.  Rep.  6016, 6017-18  (Bums  Paiute 
Ct.  App.,  Feb.  14,  1994  (exclusion  ordinance  held  overbroad  and  resulted  in  denial  of  equal 
protection);  Schwab  v.  CTEC  Construction.  21  Indian  L.  Rep.  6027,  6029  (Colv.  Admin.  Ct.,  Jan. 
3,  1994)  (termination  of  non-Indian  held  discriminatory). 

"  Sss  Lovermi  v.  Miccosukee  Tribe  of  Indians  of  Florida.  23  Indian  L.  Rep.  6090,  6901 
(Mice.  Tr.  Ct.,  Apr.  1 7,  1996)(observing  that  the  number  of  employment  disputes  in  tribal  court 
will  continue  to  rise  along  with  increasing  economic  development  and  employment  opportunities 
for  Indians  and  non-Indians). 
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may  be  unavailable  for  violations  which  are  properly  proven  and  shown.""  While  holding  the  claim 
barred  by  sovereign  immimity  because  there  was  no  waiver,  the  court  suggested  that  the  tribal 
government  consider  providing  for  judicial  review  of  final  decisions  rendered  by  the  tribal  personnel 
board.*"  Similarly,  in  Clement  v.  LeCompte.  the  tribal  court  recommended  that  the  tribal  legislature 
consider  enacting  an  ordinance  providing  for  a  limited  waiver  of  sovereign  immunity." 

In  sum,  analysis  of  the  reported  tribal  courts  decisions  shows  that  tribal  courts  are  ready  and 
willing  to  respond  to  claims  of  imfaimess  based  on  tribal  law  or  the  Indian  Civil  Rights  Act. 


C.        Congress  Should  Continue  its  Support  for  Tribal  Courts  and  Should 
Continue  to  Reject  Attempts  to  Secure  Legislative  Reversal  of  the  Santa 
Clara  Pueblo  Decision 


Indian  tribes  have  made  remarkable  changes  in  their  economies  and  communities  in  the 
relatively  short  period  that  the  Self-determination  policy  has  been  in  effect.  This  has  been 
accomplished  largely  through  the  exercise  of  the  tribal  powers  confirmed  during  the  Self- 
determination  era,  and  supported  by  Congress  through  enactments  that  implement  the  Self- 
determination  policy,  including  the  Indian  Tribal  Justice  Act. 


'*  bL  at  6091  (internal  citation  and  quotations  omitted). 

"  Clement  v.  LeCompte.  22  Indian  L.  Rep.  61 18  (Chy.  R.  Sx.  Ct.  App.,  Jan.  12,  1994). 
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As  with  any  government,  the  exercise  of  these  powers  has  in  some  instances  generated 
conflicts  between  individuals  and  the  tribal  government.  Under  settled  law,  these  conflicts  are 
subject  to  adjudication  exclusively  in  the  tribal  courts,  and  as  a  result  of  the  actions  that  have  been 
brought,  both  the  principle  of  judicial  review  and  the  applicability  of  immunity  defenses  to  actions 
against  Indian  tribes  and  tribal  officials  are  now  the  subject  of  a  substantial  tribal  jurisprudence.  The 
decisions  in  these  cases  show  that  tribal  courts  are  committed  to  the  protection  of  individual  rights 
under  both  federal  and  tribal  law.  In  sum,  these  decisions  show  that  tribal  courts  are,  as  the 
Supreme  Court  held  in  Santa  Clara  Pueblo,  "appropriate  forums  for  the  exclusive  adjudication  of 
disputes  affecting  important  personal  and  property  interests  of  both  Indians  and  non-Indians."  IjL, 
436  U.S.  at  65  (citations  omined). 

As  a  result,  Congress  should  continue  to  reject  calls  to  reverse  the  Santa  Clara  Pueblo 
decision  and  should  continue  its  support  for  tribal  courts.  Neither  the  rhetoric  of  tribal  opponents, 
nor  the  duration  of  their  attacks  on  tribal  courts  offer  any  reason  to  change  the  course  that  Congress 
has  set.  The  sovereign  immunity  of  Indian  tribes  protects  the  right  of  the  tribes  to  craft  their  own 
remedies  for  claims  against  the  tribe,  both  by  legislative  enactment  and  through  the  development  of 
common  law,  and  should  not  be  modified.  Rather  than  consider  proposals  to  abrogate  tribal 
immunity.  Congress  should  continue  its  support  of  tribal  courts  and  tribal  self-government. 
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Members  o-f  Committee  of  Indian  Affairs 

Subject:  TRIBAL  SOVEREIGN  IMiriMUNITY 

I  am  here  today  to  explain  that  federal  and  state  dollars  are 
financing  hostile,  unfriendly  tribal  governments  that  are  using 
sovereign  immunity  as  a  means  to  deny  hundreds  of  thousands  of  citizens 
their  due  process  and  constitutional  rights  that  are  normally 
guaranteed  all  citizens  of  this  great  Nation,  regardless  of  race  or 
national  heritage. 

We  are  appealing  to  this  body  to  provide  for  us  a  level  playing 
field  so  we  can  protect  our  rights  in  a  democratic  formed  court  of  law 
and  hold  tribal  government  accountable  for  their  tyranny. 

I  reside  in  Ferndale,  Washington  Mithin  the  exterior  boundaries 
of  the  Lummi  Reservation,  Mhich  is  considered  a  leader  among  self- 
governing  tribes.   This  is  an  open  reservation  of  an  approximate  equal 
percentage  native  and  non-Indian  residents  i«»here  the  land  base 
excluding  the  tidelands  is  little  over  13,000  acres.   The  treaty 
forming  this  reservation  divided  the  land  base  into  allotments  so  the 
individual  native  could  sell  their  land  Mhcn  they  saw  fit  and  pursue 
the  American  Dream  off  the  Reservation. 

In  1934  all  the  tribes  of  our  nation  were  provided  the  option  to 
reverse  the  federal  governa^nt's  goal  of  assimilation,  through  the 
Reorganization  Act,  and  set  up  a  separatist  and  socialistic  form  of 
government.  The  voting  members  of  this  reservation  voted  to  continue 
assimi lat ion. 

But  today,  Lummi  tribal  council  members  refuse  to  honor  the  vote 
taken  in  1934.   Certain  council  members  have  publ iclv  stated  they  can 
not  be  held  accountable  to  decisions  made  by  prior  counc lis.   The 
tribal  council  interferes  Mith  the  buying  and  selling  of  land.  Certain 
Lummi  leaders  refuse  to  pledge  alliance  to  our  nation's  flag.   Tribal 
counc i 1  members  state  the  Federal  Supreme  Court  decisions  on  tribal 
issues  don ' t  apply  to  them  because  each  reservation  of  the  557  total  is 
unique,  so  each  tribe  they  say  must  litigate  the  issues  at  hand  in 
order  for  it  to  be  relevant  to  their  reservation. 

It  is  tribal  leadership  found  on  this  reservation  and  others  which 
are  making  life  difficult,  costly,  unpleasant  and  impossible  for  tribal 
and  non-tribal  residents  alike.   The  Lummi  Law  and  Order  have  assaulted 
L^M  abiding  non- Indians  on  their  beach  front  property,  made  false 
accusations  against  property  owners,  stopped  non— Indian  residents  to 
search  car  trunks,  chased  small  children  from  the  beaches  stating  they 
were  trespassing  on  tribal  tide  lands,  threaten  wel 1  dri 1 lers  with 
conf  i scat  ion  of  their  eguipment  when  they  were  complying  with  state 
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water  law  as  it  relates  to  -fee  land  and  have  allowed  private  non-Indian 
property  to  be  used  and  abused  by  their  members  statins  their  treaty 
allOMs  them  use  o-f  private  property.   As  well,  a  Lummi  tribal  member 
pulled  out  a  resident's  survey  stakes  which  marked  the  mean  high  tide 
and  boundary  o-f  his  property.   This  -followed  harassment  by  Lummi.  Law 
and  Order  with  a  survey  crew  which  had  been  called  out  a-fter-  a  Whatcom 
County  Judge  ordered  the  survey  to  establish  the  jurisdiction  boundary 
on  a  water-front  con-f rontation. 

While  the  Lummi  Law  and  Order  prevent  non-Indians  access  to  the 
1,000  acre   park  land  o-f  Portage  Island,  purchased  with  state  and 
■federal  tax  dollars,  they  allow  their  own  members  -free  rein.   Lummi 
Business  Council,  through  their  Law  and  Order,  threatened  con-f  iscat ion 
o-f  road  equipment  used  by  a  subcontractor  o-f  the  county  unless  the 
county  and  the  contractor  paid  an  employment  tax  to  the  tribe.   This 
trib_al  leadership  even  went  so  -far  as  to  try  to  eject  a  candidate  -for 
congress  -from  the  reservation  when  that  candidate  was  on  private 
property  at  personal  invitation.   This  gentleman  now  serves  as  our 
congressman.  Jack  tietcal-f. 

While  an  enter  at  your  own  risk  sign  should  be  hung  at  the 
entrances  o-f  this  reservation,  we  have  instead  signs  that  state  all 
entering  Are    now  subject  to  Lummi  Laws.   Lummi  laws,  which  it  must  be 
added,  are  near  impossible  to  access  because  tribes  are   not  subject  to 
the  Freedom  o^  In-formation  Act  or  the  Privacy  Act. 

I  have  been  contacted  by  prior  tribal  educators  who  have  been 
shorted  thousands  o-f  dollars  in  their  teaching  contracts.   Unable 
to  collect,  they  contacted  the  Interior  Department  and  were  told  this 
kind  of  thing  occurs  all  the  time.   This  tribe  as  wel 1  as  their  leaders 
violate  Whatcom  County  stop  work  orders  -for  building  and  zoning 
violations  +or  land  in  -fee  status.   The  -former  Humane  Society  director 
told  me  it  was  impossible  to  get  closure  -from  the  tribe  on  a  service 
contract  as  it  concerns  tribal  dogs  so  neighbors  are  -faced  with 
marauding  and  nuisance  dogs.   Is  it  true  residents  ask  that  Indian 
owned  dogs  have  more  rights  than  I  do?   Is  it  true  people  ask  that  this 
tribe  can't  be  held  accountable  -for  their  actions? 

Thjis  tribal  counc  i  I    derai  Is  o-f-f  reservation  industry  by  re-fusing 
to  meet,  discuss  or  demonstrate  good  -faith  negotiation  on  tribal 
environmental  concerns.   Yet,  the  tribal  council  violated  sound 
environmental  practices  by  building  a  gas  station  in  a  wet  land  and  has 
sabotaged  two  large  residential  developments  by  drilling  commercial 
wells  100'  -from  the  association's  wells  when  a  1,000'  distance  is 
recommended  -for  noninter-ference.   As  one  tribal  member  publicly  stated, 
"keeping  non-Indian  development  out  requires  drastic  action".   As  well, 
the  Lummi  Council  Chair,  Mr.  Cagey  stated  to  a  news  reporter,  "Wed 
like  to  shut  it  down  temporarily,  [roads]  not  -forever.   We  d  like  to 
shut  it  down,  keep  all  the  non-Indians  out". 

The  hostile,  unfriendly  action  o-f  sabotaging  non- Indian  water 
aqui-fers  began  on  the  Lummi  Reservation  in  two  non-Indian  residential 
developments  on  two  residential  lots  in  1993.  One  o-f  the  developments 
happens  to  be  in  the  area    I    reside,  Sandy  Point. 

Two  years  after  the  initial  tribal  drilling  o-f  the  well  which 
included  installation  o-f  a  large  storage  tank  and  pump  house  surrounded 
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with  a  chain  link  -fence  and  razor    wire,  the  tribe  began  to  deplete  our 
water  to  dangerous  levels.   It  was  memorial  day  weekend  o-f  1995  when  we 
were  le-ft  with  a  two  week  supply  o-f  water  -for  fire  protection  and 
domestic  use  to  serve  over  600  existing  homes. 

Whi le  tribes  Are   pushing  to  use  control  of  ut i 1 i ties  to  stop 
non- Indian  development,  across  the  nation  tribes  Are   also  pushing  to 
col  lect  taxes  in  violation  o-f  Supreme  Court  cases  1  ike  Montana,  which 
states  taxing  of  non-Indians  must  be  c onsen tual .   Where  tax  issues  are 
boiling  and  festering  on  open  reservations,  tribal  courts  have  the 
issue  stuck  in  the  tribal  appeal  process.   The  requirement  to  access 
tribal  court  before  going  to  state  or  federal  court  is  expensive  and 
ineffective. 

With  575  petitioners,  I  recently  attempted  to  address  the  legality 
of  the  Lummi  Utility  Tax  Ordinance  and  it's  lack  of  proper  Dept.  of 
Interior  authorization  in  tribal  court.   The  process  began  at  the  Lummi 
Sewer  Board  level  where  the  Lum«i  Indian  Business  Council's  attorney 
Mr.  Johnsen,  who  drafted  the  tax  ordinance,  is  also  the  attorney  for 
the  sewer  board  which  collects  the  utility  tax  from  the  ratepayers.   At 
the  sewer  board  appeal,  this  same  attorney  acted  as  hearing  examiner. 
After  failing  at  this  level,  I  went  to  tribal  court. 

The  tribal  judge  requested  a  pre-court  hearing  with  himself,  the 
sewer  board  attorney,  Hr.  Johnsen  and  ayself.   The  judge  made  a 
request,  on  behalf  of  the  tribal  council,  that  we  try  to  settle  out  of 
court.   The  tribal  attorney,  stated  he  would  try  to  get  Dept.  of 
Interior  approval.   Knowing  this  tribe  had  failed  to  honor  numerous 
contracts  and  agreements  and  knowing  that  six  months  earlier,  to  no 
avail,  the  sewer  board  had  directed  llr.  Johnsen  to  get  confirmation 
that  the  tribe's  tax  ordinance  had  been  approved,  I  declined  to 
consider  an  out  of  court  settlement.   I  wanted  a  court  determination  on 
the  facts. 

The  tribal  judae  then  requested  to  speak  with  we  privately.   While 
bB  stated  I  had  a  good  argument,  he  stated  it  appeared  he  would  have  to 
dismiss  my  case  on  technicalities.   I  didn't  have  my  signature 
notarized,  so  perhaps  he  thought,  I'd  want  to  reconsider  a  settlement. 
I  explained  that  others  were  willing  to  bring  the  issue  forward  and 
that  the  second  time  loop  holes  could  be  addressed.  I  was  also  told 
I  would  not  be  able  to  represent  the  575  petitioners  and  that  I  could 
only  represent  myself. 

I  then  documented  what  had  occurred  at  the  pre-court  conference 
and  asked  for  leniency  from  the  court  on  technical  issues  because  no 
one  had  been  prejudiced  or  damaged  by  my  omissions.   In  addition,  I 
stated  my  presence  was  for  personal  appearances  only  and  wanted  it 
known  that  I  was  not  consenting  to  the  court  having  any  jurisdiction 
over  me.   The  clerk  stamped  my  statement,  took  it  to  the  judge,  and 
gave  me  a  copy. 

When  the  court  hearing  opened,  I  was  berated  by  the  judge  for 
taking  up  the  court's  time,  asked  why  I  had  not  informed  him  earlier  of 
<*y  feelings  on  the  court  jurisdiction  issue  and  was  also  asked  to  be 
fined  by  the  tribal  attorney,  Mr.  Johnsen.   The  Judge  stated  he  was 
aPina  is  dismiss  the  entire  case  on  m^  refusal  to  submit  ta  tfie  court  s 
lurisdiction.   The  legal  technicalities  had  now  become  a  non-issue. 
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The  attorney  -followed  up  by  stating  he  had  already  spent  thousands 
o-f  dollars  in  preparing  and  addressing  the  court  that  the  issue  was 
sure  to  rise  again,  and  that  the  Judge  a-fter  all  was  there  not  to 
determine  the  legality  o-f  the  tax  but  only  whether  it  was  appropriate 
and  cost  e-f-fective  -for  the  sewer  board  not  to  have  addressed  the  issue 
o-f  the  tax's  legality.   Now,  at  no  time  was  this  a  consideration  1  had 
raised.   I  wanted  the  -facts  reviewed,  the  illegal  nature  o-f  the  tax  was 
always  the  -focus  along  with  the  attorney's  con-flict  o-f  interest  and 
conspiring  by  the  tribal  attorney.   The  Judge  then  agreed  to  continue 
the  hearing,  but  told  me  I  would  be  subject  to  the  jurisdiction  o-f  the 
court.   To  make  a  long  story  short,  the  good  argument,  recognized 
privately  by  the  judge  was  dismissed  -for  lack  o-f  su-f-ficient  evidence. 
It  is  quite  obvious  that  where  there  is  no  separat  ion  o-f  power,  the 
tail  wags  the  dog  as  i_t  concerns  tribal  court. 

The  same  tribal  court  story  can  be  retold  as  it  concerns  two  non- 
Indian  property  owners  who  tried  to  hold  the  tribe  accountable  -for 
their  bad  -faith  negotiations  with  the  city  of  Bellingham.   The  tribe, 
in  purchasing  o-f-f  reservation  water  -from  the  city  o-f  Bellingham, 
secured  a  contract  a-fter  tribal  attorney,  Mr.  Johnsen,  told  the  city 
council  members  that  in  addition  to  -federal  law,  their  own  Lummi  tribal 
policies  prevented  them  -from  discriminating  with  water  service.   Vet, 
non-Indians  are   now  being  denied  access  to  this  o-f-f  reservation  water. 
This  is  occurring  even  though  the  water  lines  were  paid  with  -federal 
tax  dollars  and  run  past  their  lots.  Residents  -feel  it  unjust  they  are 
required  to  pay  stand  by  -fees  -for  an  available  sewer  connection,  but 
can't  receive  it's  compliment  the  water.   In  addition,  a  tribal  member 
recently  told  me  members  will  also  be  denied  water  unless  they  sign  a 
contract  stating  they  will  never  sell  their  land  to  non-Indians. 
Residents  have  even  been  threaten  with  litigation  should  we  try  to 
bring  o-f -f-reservation  water  in  -from  the  city  o-f  Ferndale. 

It  is  my  op i n i on  the  Justice  Department  and  the  Department  o-f 
Interior  contribute  to  pol icies  which  violate  better  relations  within 
reservations  and  sound  -federal  policy.   Interior  -funds  helped  to 
-finance  a  1981  Lummi  Water  Resource  Planner  who  made  spec  i -fie 
recommendations  to  the  tribe  which  included  the  question  o-f  whether  the 
tribe  really  should  get  into  the  water  perveyorship  business.   Jean  C. 
Caldwell  wrote  the  following,  "Because  of  the  amount  of  platted  land 
out  of  trust  ownership  and  because  the  tribe  cannot  regain  control 
easily  over  the  land,  the  Tribe  needs  to  think  -very   carefully  before 
removing  this  constraint  to  development  on  the  reservation  ....   Yet, 
If  the  tribe  neglects  water  development,  it  is  possible  a  non-tribal 
water  district  will  form  and  continue  development  anyway...  If  tribal 
control  over  water  development  does  not  look  like  it  can  be  maintained 
then  the  tribe  should  upgrade  the  aqua-culture  water  system 
independently  from  the  domestic  water  system  and  address  the  negat i ve 
op  t  i  on  of  limiting  housing  development  and  industrial  growth  on  the 
reservation  through  water  facilities".    Besides  the  Interior 
Department  financially  supporting  consultants  like  Caldwell  who 
encourage  tribal  management  of  water  and  zoning  to  be  used  in  ways 
which  inhibit  non— Indians  from  utilizing  their  land,  our  Justice 
Department  supports  segregated  tribal  schools. 

As  a  reservation  resident  who  must  pay  illegal  utility  taxes  to 
the  tribe,  I  wondered  how  my  son  was  going  to  be  processed  when  he  made 
application  to  the  N.W.  Indian  College  which  is  located  on  the  Lummi. 
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Reservation.   Fpji  tui  t ion  purposes,  they  wanted  to  consider  him  a  non- 
resident because  o-f  his  rAce.       Non-member  Indians  -from  out  o-f  state  get 
the  lower  resident  rate  as  do  in-state  tribal  residents.   I  appealed 
this  school  policy  to  the  Justice  Department  and  was  told  tribal 
"political  status"  permits  them  to  use  differential  treatment.   Now  I 
can  understand  differential  treatment  spelled  out  for  a  tribe  through 
property  rights  created  in  a  treaty,  but  no  where  have  I  found  a  treaty 
that  obligates  maintenance  of  segregated  schools  or  the  use  of 
preferential  rates  for  Indians.   Our  federal  pol icy  against  segregated 
schools  and  the  use  of  pref erent  ial  rates  is  being  violated  on 
reservations  across  the  nation.   If  the  education  of  Indian  students  is 
to  be  improved  and  all  citizens  treated  fairly,  education  of  Indian 
students  must  be  integrated  into  the  public  school  system  where  the 
federal  and  state  dollars  are   held  accountable.   As  well,  if.  the 
federal  tax  dol lar  is  going  to  be  used  to  encourage  the  education  of 
native  rel igion  and  culture,  then  the  choice  of  any  school  should  be 
al lowed  to  al 1  American  parents. 

A  C.E.O.  could  spend  months  negotiating  a  contract  with  a  tribe 
and  invest  hundreds  of  thousands  into  his  business  only  to  learn  that 
tribal  councils  don't  adhere  to  agreements  made  by  preceding  councils. 
Mith  out  a  strong  economic  base,  Indian  tribes  are    left  with  only  two 
ways  to  get  money,  grants  and  the  other  in  our  area   we  call  enviro 
blackmail  or  greenmail.   Since  the  Lummi  tribe  is  locat^ri  on  the  shores 
of  Puget  Sound  and  has  historically  been  a  fishing  tribe,  one  can  well 
imagine  the  environmental  road  blocks  that  can  be  erected  for 
industries  trying  to  locate  in  our  region.   Yet,  it's  a  well  known  fact 
roadblocks  disappear  following  the  payment  of  large  sums  of  money. 
Greenmail  has  become  so  common  place  across  the  United  States  on 
reservations  that  we  are  losing  our  once  reliable  sense  of  civic  and 
moral  outrage.   Such  compromising  actions  are   not  good  for  the  tribal 
people  and  most  definitely  they  are  not  good  for  business. 

Moral,  cultural,  and  spiritual  afflictions  can't  rely  totally  on 
politics  but  while  other  minorities  flourish  we  must  ask  ourselves  why 
life  for  members  on  reservations  is  sub-standard  in  spite  of  the 
billions  of  dollars  filtered  through  reservations. 

I  will  start  by  stating  that  there  has  been  no  other  group  of 
American  citizens  who  have  played  the  role  of  Peter  Pan  like  the 
American  Indians.   The  first  essential  step  to  promoting  maturity  and 
personal  growth  is  to  make  our  Native  American  groups  personally 
responsible  for  their  actions.   This  can  only  be  done  by  eliminating 
the  century  old  pattern  of  sovereign  immunity  to  tribes.   Such  action, 
along  with  providing  justice  to  non-Indians  with  direct  access  to  state 
and  federal  courts,  will  be  the  beginning  of  a  new  and  better  age  on 
reservat  ions. 

Mhile  federal  policy  prevents  our  financing  socialistic, 
separatist  governments  abroad,  there  is  irony  to  the  situation  that  we 
breed  and  feed  such  system  within  our  own  borders.   1_    respectful  Iv 
plead,  if  nothing  is  going  to  be  done  to  reverse  the  trend  of  socialism 
and  separatism  inside  our  boarders,  at  least  give  reservation  non- 
Indian  residents  an  ability  to  defend  themselves  from  tribal  tyranny. 
It  IS  imperative  our  constitutional  and  civil  rights  be  protected.   Our 
due  process  must  not  be  set  aside  to  benefit  another  citizen  group. 
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Today,  along  with  the  President,  even  the  IRS  is  held  accoun tab le 
and  can  be  sued_^   Tribal  members  living  on  reservations  Are    state 
citizens.   They  are    eligible  to  run  and  hold  any  o-f  +  ice  within  our 
state  and  are    entitled  to  all  bene-fits  without  discrimination.   There 
IS  no  reason  concerns  ini  t iated  by  non-Indians  shouldn't  be  di rect ly 
addressed  in  state  or  -federal  court.   Non-Indian  citizens  deserve  a 
judicial  system  with  checks  and  balances.   The  en-forceabi  1  ty  o-f 
promises  and  contracts  made  by  tribal  councils,  along  with  the 
assurance  o-f  good  -faith  negotiation  will  depend  on  eliminating 
sovereign  immunity.   Until  Congress  ensures  tribal  accountability, 
economic  development  on  reservations  will  continue  to  be  stunted  or 
non-existent  and  tribal  relationships  with  other  governing  bodies 
con-f  rontat  lonal . 
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During  the  1950s,  the  tribe  was  involved  in  a  land  claims  suit 
j^ainsl  the  Umted  States,  from  which  it  was  eventually  awarded 
about  S386.000  m  1970.  The  KlaUam  Tnbe  possesses  guaranteed 
(ishing  rights  as  a  result  of  the  1974  Boldt  Decision,  which 
allocated  50  percent  of  the  commennal  salmon  harvest  to  western 
Washington  treaty  tribes  (the  salmon  runs  had  been  largely 
decimated  between  1910  and  1926  by  the  construction  of  the 
Elwha  and  Glmes  Canvon  dams)  The  Boldt  Decision  also  allows 
tribes  some  say  over  outside  development  acovmes  which  might 
jeopardize  the  salmon  runs.  To  this  end,  the  tnbes  have  assumed 
an  acnve  role  m  the  protection  and  eiihancement  of  their  natural 
resources.  Additionally,  the  1992  Elwha  River  Ecosystem  and 
Fisheries  Restoration  Act  was  designed  to  fuily  restore  the  nver  s 
ecosvstem  and  native  fisheries.  The  Lower  Elwha  Klallam  Tribe 
operates  a  number  of  salmon  hatchenes  and  remauis  quite  active 
in  the  regions  commercial  fishing  industry,  which  primarily 
targets  salmon,  crab,  and  other  groundfish  and  shellfish. 

GOVERNMENT 

The  reservation  is  governed  by  the  elected  Lower  Elwha  Tnbal 
Community  Council.  The  tribal  consntution  was  adopted  on  May 
6.  1968.  The  constitution  was  established  under  provisions  of  the 
1934  IRA.  The  council  elects  three  of  its  members  to  two-year 
terms  on  the  tnbal  business  committee. 


TOURISM  AND  RECREATION 

Though  the  reservation  itseli  offers  little  in  the  way  of  facilities 
ror  visitors,  nearbv  Port  .Angeles  is  a  bustling  tounst  commumtv. 
Outdoor  activities  are  extremely  popular  in  the  area,  these 
include  fishing  and  boating,  and  in  the  spectacular  Olympic 
National  Park,  hiking,  camping,  mountam  climbmg,  and  skimg. 

INFRASTRUCTURE 

Scenic  U.S.  Highway  101  offers  the  pnmary  road  access  to  the 
reservation  .Nearbv  Port  Angeles  is  served  by  commercial  air, 
bus.  rail,  and  truck  Imes.  Commercial  truck  Imes  also  serve  the 
reservanon  directly  Water  transportation  is  widely  available,  as 
the  reservation  sits  at  the  mouth  of  the  Elwha  River,  directly  on 
the  Strait  of  Juan  de  Fuca. 

COMMUNITY  FACIUTIES 

Electricity  is  provided  through  the  KlaUam  County  Public  Utility 
District.  The  tnbe  maintams  its  own  water  system,  while  sewage 
services  are  provided  through  mdividual  septic  systems  and 
drain  fields.  A  tribal  health  cliiuc  and  various  health  programs 
are  funded  by  the  Indian  Health  Service  under  a  federal  contract. 
There  is  also  a  hospital  in  Port  Angeles.  The  Tribal  Center  houses 
administrative  offices  and  other  facilibes  such  as  the  clituc.  As  for 
education  facilities,  children  attend  the  local  public  schools. 


ECONOMY 

CONSTRUCTION 

The  tnbal  Housing  Authority  serves  as  the  contractor  for  the 

construction  of  homes  and  other  structures  on  the  reservation.  In 

1994,  It  constructed  43  homes  and  an  office  building;  m  1995 

another  20  homes  were  slated  for  construction.  Significant 

numbers  of  tribal  members  are  employed  in  these  protects. 

FISHERIES 

The  tnbe  operates  a  salmon  hatchery,  which  presently  employs 

seven  tribal  members.  Additionally,  a  number  of  tribal  members 

fmd  employment  in  the  region's  commercial  fishing  mdustry 

Fishery  development  and  enhancement  pro)ect5  have  been 

funded  m  the  past  through  grants  from  the  BIA  and  other 

agencies. 

FORESTRY 

Though  the  region  surroimding  the  reservation  has  traditionally 
been  a  major  timber-producmg  area,  this  mdustry  has  a 
negligible  economic  impact  on  the  Lpwer  Elwfia  economy  It  has 
had  a  negative  environmental  impact,  too:  accordmg  to  the  tnbe. 
over-harvesting  of  timber  has  muddied  the  Elwha  River  and 
reduced  viability  for  salmon  runs. 

GAMING 

The  tribe  operates  Saturday  lught  bmgo  at  the  Tnbal  Center,  an 
activity  which  generates  sigiuficant  revenues  and  employs  four 
tnbal  members.  Addihonally,  the  tnbe  recently  signed  a  Class  III 
gaming  compact  with  the  state  of  Washington.  Casino 
development  plans  are  now  in  the  works. 

GOVERNMENT  AS  EMPLOYER 

The  tnbal  government  employs  approximately  60  people,  mostly 

through  Its  adnunistrative,  health,  environmental,  and  fishenes 

programs. 

SERVICES 

Tribally  owned  or  affiliated  businesses  are  limited  to  a  smoke 

shop  (which  employs  five)  and  the  bingo  hall;  several  seasonal 

fireworks  concessions  are  run  by  a  number  of  families  within  the 

tnbe 
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LOCATION  AND  LAND  STATUS 

The  Lumnu  Reservahon  is  located  in  northwest  Waslungton.  five 
miles  west  of  the  city  of  Bellingham,  100  miles  north  of  Seattle, 
and  about  50  miles  south  of  Vancouver,  B.C  The  reservation 
consists  of  a  peninsula,  which  forms  Lumnu  Bay  on  the  west  and 
Bellingham  Bay  on  the  east:  a  smaller  peiunsula;  and  a  1,000  acre 
island  off  the  tip  of  the  main  peninsula,  named  Portage  Island.  In 
total,  the  reservation  area  spans  approximately  13,000  acres  of 
upland  area  and  8,000  acres  of  tidelands.  About  9,700  acres  are 
currently  under  Indian  control,  the  ma|onry  bemg  allotted.  The 
Point  Elliot  Treaty  of  1855  marked  the  creation  of  the  Lummi 
Reservation.  In  1873,  by  executive  order,  certam  portioiu  of  the 
treaty  boundary  were  redra%<m,  which  margmaUy  enlarged  the 
reservation. 
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CULTURE  AND  HISTORY 

Before  the  Treatv  ot  Point  Elliot  and  the  subsequent 
estabhshment  oi  the  Lumirn  Reservation,  the  Lummi  occupied 
the  northern  San  fuan  Islands  and  the  adjacent  mainland  from 
Belhngham  Bav  to  Pomt  Roberts.  Salmon  was  the  primary  source 
of  food-  Many  tnbal  ceremonies  and  beliefs  are  centered  around 
salmon  The  western  red  cedar  also  played  a  significant  role  in 
the  tnbe  s  matenal  and  spiritual  life,  serving  as  building  material 
for  sacred  longhouses,  utensils,  and  tools.  Ounng  this  tune,  tnbal 
members  made  frequent  visits  to  Hudson's  Bay  Company 
trading  posts. 

The  history  of  the  tnbe  during  the  20th  century  is  inexorably  tied 
up  with  fishing  and  treaty  fishing  nghts.  After  the  treaty,  the 
federal  government  expected  the  tnbe  to  adopt  agriculture  as  its 
primary  means  of  subsistence.  The  Lummi,  however,  continued 
to  travel  to  off- reservation  sites  for  fishing  and  gathering, 
particularly  to  their  traditional  reef-net  locations.  As  it  turned 
out,  the  tribe's  reef-net  fishing  temtory  placed  it  at  the  epicenter 
of  the  budding  commercial  salmon  fishing  mdustry  of  the  region. 
Gradually,  organized  commercial  interests  squeezed  the  Lummi 
out  of  the  industry  by  appropnating  their  prime  net  locations. 
This  development  led  to  a  lawsuit  by  the  tribe  during  the  1890s, 
claiming  a  violation  of  its  treaty -guaranteed  fishing  nghts.  The 
government  was  finally  ordered  to  pay  $57,000  in  1970,  a 
settlement  refused  by  the  Lummi  as  insultingly  inadequate.  In 
1974,  they  participated  in  another  lawsuit  over  treaty  fishing 
nghts,  this  time  against  the  state  of  Washington.  The  suit 
culmmated  in  a  court-ordered  allocation  of  the  state's 
commercial  salmon  harvest.  In  1988,  the  tribe  was  involved  in  a 
federal  ruling  which  held  that  mcome  generated  from  a  treaty 
nght  is  not  subject  to  federal  taxation. 

In  1969,  the  tnbe  developed  an  aquaculture  proiect  on 
reservation  tidelands  for  salmon  to  spawn  and  for  oyster 
planting.  The  salmon  are  released  mto  the  Noosack  River;  the 
oysters  are  planted  in  other  reservabon  waters.  In  recent  years, 
the  Lummi  have  attempted  to  diversify  their  tnbal  economy 
through  investment  in  a  gammg  operation,  seafood  processmg 
plants,  and  the  development  of  a  manna.  Development  of 
education  facilities  has  been  an  important  focus  for  the  tribe 
dunng  recent  decades  as  well.  For  instance,  the  tribe  has  actively 
promoted  a  program  in  the  tnbal  school  system  to  keep  the 
language  and  other  traditions  alive  and  strong. 

GOVERNMENT 

The  Lummi  Nation  operates  under  a  constitution  approved  on 
April  10,  1970.  It  IS  not  orgaruzed  under  the  1934  Indian 
Reorganization  Act.  The  governing  body  is  the  Tribal  Busmess 
Council,  which  consists  of  11  members  elected  to  three-year 
staggered  terms  by  the  General  Council.  The  General  Council  is 
composed  of  all  enrolled  adult  members  of  the  tnbe.  The 
Business  Council  organizes  on  a  yearly  basis  and  elects  a 
chairman,  vice-chairman,  secretary,  and  treasurer. 

ECONOMY 

AGRICULTURE  AND  UVESTOCK 

The  region  surrounding  the  reservation  has  tradibonally 
supported  a  number  of  agncultural  enterprises.  Seasonal  berry- 
picking  IS  the  main  source  of  agricultural  employment  amongst 
tnbal  members. 

FISHERIES 

Fishing  remains  the  primary  source  of  pnxate  employment  on 
the  reservation.  The  tribal  fishing  fleet  con  ists  of  302  skiffs,  105 
giUnetters,  and  30  purse  seiners.  At  least  550  independent 
business  people  withm  reservation  boundanes  make  their  livmgs 


solely  through  fishing  Moreover,  a  tnballv  owned  seafooj*"**- 
processing  plant,  the  Lummi  Processing  Venture  I  leased  to  i '^ 
private  contractor),  employs  about  70  persons  during  peak 
season.  Additionally,  Fish  Point  Seafood  is  a  privately  owned 
processmg  plant  on  the  reservation  (owned  bv  a  Lummi  member) 
which  also  employs  as  many  as  70  people  at  any  given  time 
Finally,  the  tnbe  operates  both  a  salmon  and  a  shellfish  hatchery 
which  repopulate  area  waters. 

FORESTRY 

The  reservation  forest  consists  mostly  of  scattered  stands  of 
Douglas  fir,  cedar,  alder,  maple,  and  hemlock.  A  BlA-funded 
reforestation  program  is  replanting  most  of  the  unproductive 
forest  lands  at  a  rate  of  about  75  acres  per  year  As  for  local 
employment  m  the  timber  industry,  a  Georgia-Pacific  pulp  mm 
in  the  area  employs  a  number  of  Lummi  Indians. 

GAMING 

The  Lummi  Casino  features  poker  and  black|ack.  as  well  as  a 

restaurant. 

GOVERNMENT  AS  EMPLOYER 

The  Tribal  Busmess  Council  is  the  largest  smgle  employer  on  the 
reservabon,  currently  employing  236  people  through  its  vanous 
departments.  The  Indian  Health  Service  Clinic  employs  an 
addibonal  33  people,  the  Northwest  Indian  College  faculty  and 
staff  consists  of  another  approximately  145  fuU-time  employees. 

MANUFACTURING 

The  tribe  operates  no  manufacturing  concerns,  though  members 
find  employment  in  area  plants,  which  include  a  plasbcs 
manufacturer,  an  airplane  parts  plant,  and  two  oil  refinenes. 

SERVICES 

Aside  from  the  various  seafood- related  businesses,  there  are 
several  small  businesses  on  the  reservabon.  These  include  two 
nabve  crafts  and  clothing  stores  featuring  baskets,  wool  blankets, 
and  more.  Also  the  tribe  owns  the  Fisherman's  Cove  Complex, 
which  consists  of  a  restaurant,  grocery  store,  marme  repair,  and 
a  boat  storage  facility. 

TOURISM  AND  RECREATION 

The  region  of  the  reservabon  is  extremely  popular  with  visitors, 
given  its  beaubful  waters  and  forests  which  produce  excellent 
fishing,  boating,  hiking,  and  the  like.  The  tnbe  also  hosts  a 
number  of  special  events  such  as  the  Lummi  Stommish  (Water 
Fesbval).  This  is  held  during  the  second  or  third  week  of  June 
and  features  canoe  races,  dances,  arts  and  crafts,  and  salmon 
barbecues. 

TRANSPORTATION 

The  tribe  maintains  a  significant  fleet  of  fishing  vessels  (see 

Fishenes  above) 

INFRASTRUCTURE 

Interstate  5  runs  north-south  two  miles  from  reservation 
boundaries,  while  State  Highway  540  crosses  the  reservation 
east-west.  Commercial  air,  bus,  and  train  service  are  all  available 
in  BeUingham,  five  miles  from  the  reservabon.  Commeraal  truck 
lines  serve  the  reservabon  directly.  BeUingham  also  features  a 
modem  deep-water  harbor. 

COMMUNITY  FACILITIES 

Electricity  is  provided  the  reservabon  through  Puget  Power  of 
Washington.  Gas  service  is  provided  by  Cascade  Natural  Gas 
Company.   The   reservabon    gets    its   water   pnmanly    from 
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Appendix:  The  Point  Elliott  (Muckilteo)  Treaty 

TREATY  WITH    THE    DWAMISH  ic.  INDIANS.     Jan.  22,  1855. 

TREATIES. 


Trtoty  httuieen  the  United  Siatet  and  the  Zhedmxth,  Sitqudmish,  and  other 
allird  and  txtbordinnle  TriUs  of  Indians  in  Washington  Territory.  Con- 
cUtHed  at  Point  Klliott,  U'atJiiniflon  Territory,  January  22.  \Hm.  Rati' 
fed  by  the  Sriiate.  March  8,  1 859.  Proclaimed  6y  Oie  Praident  of  th* 
United  Slalet,  April  11,  1859. 

JAMES   BUCHANAN, 

PRK.SIDENT    OF   THE    UNITED    STATES, 

TO  ALL  AND  BINCULAR  TO  WDOX  TnCSK  rRCBCNTS  tnALL  COMB,  OBKCTWO  :      J»a.  M.  W*. 


WiirnF.AS  R  Ireaty  was  made  and  concluded  nt  Mdckl-te-6h.  or  Point  Pi««nbtar 
EUioll,  in  ilie  Terrilory  of  Washington,  the  twenty-second  d:iy  of  January, 
one  ihousnnd  ei-rlit  hundred  and  fifty-five,  by  Iwiac  I.  Stevens  governor 
and  mpcrinlcndent  of  Indian  nfliiirs  for  the  said  Territory,  on  the  part  of 
the  United  Slale.s  and  the  hereinafter-named  ehiefii,  liendmen,  and  dele- 
gates  of  the  Dwimish,  Suqudmi.^h,  Sk-lihl-mish,  Sani-dlimisli,  Smnlb- 
kahmish,  Skope-ahmish,  Sl-kdh-mish,  Snoqudlmoo,  Skai-wha-mish, 
N'Qiicntl-m&-mi-1s.  Sk-lih-le-jum,  .Stoluck-wha-mUh,  Sno-ho-mUh,  Skigit, 
Kik-i-ullu!',  Swin-u-mi»h,  Squin-dli-mish,  Sah-ku-mehu,  Noo-whA-hi, 
Nook-nn-thah-mi-h,  Mee-see-qiia-guilch,  Cho-b«h-41i-bi.-h,and  other  allied 
and  subordinate  tribes  and  bands  of  Indiana  occupying  reriHin  lands  situ- 
ated in  £:iid  Territory  of  Washington,  on  behalf  of  said  tribes  and  duly 
authorized  by  llieni ;  which  Ireaty  is  in  the  words  and  figures  foUowiag 
to  wit : 

Article*  of  agreement  and  conrenlion  made  and  concluded  at  Muckl-  Coetraetlai 
fc-6h,  or  Point  Elliott,  in  the  Ti-rrilory  of  AVasliington,  this  twenty-second  P«*'«^ 
d.iy  of  January,  eighteen  hundred  and  fifty-five,  by  Isaac  I.  Stevens,  gov- 
ernor and  superintendent  of  Indian  atfiiirs  for  th«!  raid  Territory,  on  the 
p.irt  of  the  Uiiitetl  Stiites,  and  the  undf-r-i^mcd  chiefs,  lienilmt-n  and  delo- 
gnlL-j  of  the  Dnami-h,  Suqudmi.<h,  Sk-tahl-mish,  Sam-i'vhmish,  Smalh- 
kainish,  Skn|>e-iilimi-h,  St-kah-mish,  Snoqudlmoo,  Skai-wjia-mish, 
M'QiiKnil-ni:i-misli,  Sk-l:ih-le-jum,  Stoluck-whd-mish,  Sno-hb-mirh,  Ski- 
pi,  Kik-i-dllu',  Swin-d-inish,  Squin-ah-mish,  Nali-ku-mehu,  Noo-whd-ha, 
Nuok-u':i-t  huh-mi-h,  Me-^ee•qun-guilch,  Cho-bah-dh-bish.  and  other  allied 
and  suboi'iliniile  Iribei  and  bands  of  Indians  occupying  certHin  Innd.i  situ- 
ated in  >.iid  Territory  of  Wa;ihington,  on  behalf  of  said  tribes,  and  duly 
aulliorizrd  by  them. 

AiiTict.t:  I.     The  said  tribes  and  bands  of  Indians  hereby  cede,  relin-/  CtMion oflsBdi   j 
qui.-h,  :inil  convey  to  tlie  Ui.'.ied   Slaici  all  their  right,  title,  and  interest  g,,'^       '*',■' 

in  and  to  the  hinds  and  country  occupied  by  them,  bounded  and  describedV. .-—"'' 

as  followj :  Commencin<;  at  a  point  on  the  eastern  side  of  Admiralty  Boaodsho. 
Iiilvl,  known  aj  Point  Pully,  about  midway  between  Commencement  and 
Elliott  Uays;  thence  eostwardly,  running  along  the  north  line  of  lands 
heretofore  ceded  to  the  United  States  by  the  Nisqually,  Puyallup,  and  VoL  x.  p.  IIO. 
other  Indians,  to  the  summit  of  the  Cascade  range  of  mountains ; 
thence  northwardly,  following  the  rummit  of  said  range  to  the  49th  par- 
allel of  north  lulitude;  thence  west,  along  said  parallel  to  the  middle  of 
the  Gulf  uf  Georgia  ;  llirnee  through  the  middle  of  said  gulf  and  the  main 
clumnel  through  tliu  Canal  de  Arro  to  the  Straits  of  Fuca,aiid  crossing  the 
came  through  ihr  middle  of  Admiralty  Inlet  to  Soquamish  Head  :  thenee 
•nuthwrslerly,  through  the  prnin«uln.  and  following  the  divide  briweot 
Ilood'a  Cnn:il  and  Admiralty  Inlet  to  the  portage  known  as  Wilkea'  Poru 
age;  Ihenrc  n«rlhrn'>lwanjly,  and  following  the  line  of  land <  heretofore 
rt-dcd  us  aforesaid  to  I'oint  .Southworth,  on  the  western  aide  of  Admiralty 
Inlet,  and  llienre  nMind  the  foot  of  Va-lion's  IiiUn<l  ea*lwardly  ami  suuih- 
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TREATY  WITH  THE   DWAMISH  Ac.  INDIANS.    Jak.  it.  1855. 

wtWBnllj  10  thff   place  of  brcinninp,  including  all  the  iilHiiiJs  compriaed 
wiihin  Mid  boundnrio.  and  nil  (lie  risht.  liile,  and  interest  of  tlie  »aid  ihbot 
and  Und'i  to  any  Und.4  wiiliin  the  territory  of  the  United  States. 
B*»«rr»Uott.  AitTiCLK   II.     Tin-re  i^  howerrr,  renerved   for   the  prvMol  uie   and 

?  nccu|uilion  of  the  Mid  trib»«  and  Itand^  the  following  Iracu  of  land,  »ir: 
the  amount  of  two  »oclion<,  or  Iweirp  hundred  and  eighty  acre*,  turround- 
in;  the  *mnll  kisht  at  the  hrnd  of  Tnrt  Madiion,  oilled  by  the  Indians 
Noo-*olik-um  ;  the  amount  of  two  M-clion«,  or  twelve  hundred  and  ei;;Jily 
acre^  on  the  north  side  Hwhomish  Il.iy  and  the  creek  emptyini*  into  the 
Mme  cnlird  Kwilt-seh-dn.  the  |iciiin'<ula  at  the  noutbea.ilcm  end  of  Perry '« 
IcUnd  cnlli-d  Shdis^uihl,  and  the  i<land  called  Chiih-clKK>-sen,  situated  in 
the  Lummi  River  at  llie  point  of  sopiiration  of  the  mouths  emptying 
respectively  into  Ik-llin<;luim  Uny  and  the  Golf  of  Genrgia.  All  which 
tracts  shall  be  set  apart,  and  k>  far  aa  ncce.<»ary  aurreycd  and  marked 

nMt'thmoa  ***  °"' '"'"  ''"""  ""='"*"« ^^  5  "o""  *•'"'•  ""7  »hite  man  be  permitted  to  re- 

aoloi,  fce.  '''-c  upon  tlic  t-nme  without  pcrmi5<ion  of  the  Mid  tribes  or  bands,  nnd  of 

the  superintendent  or  a^nt,  but,  if  necessary  for  the  public  convenience, 

ronds  may  be  run  throuj;h  the  aaid  reaerrcs,  the  lodiaoa  being  oompeit- 

Mled  fur  any  damage  thereby  dune  them. 

f'p^**^"*-         Article  III.     There  i-i  al.-o  r«erved  from  cot  the  lands  hereby  ceded 

22il"  •^*  amount  of  thirty^ix  sectioni,  or  one  township  of  land,  on  the  north- 

eoftcm  rliore  of  Port  Gardner,  and  north  of  the  mouth  of  Snohomish 

River,   including   Tulalip   Bay  and    the   before-mentioned  Kwilt-wb-da 

Creek,  for  the  purpose  of  estublishing  thereon  an  agricullunU  and  industrial 

school,  R3  licrcin:i('ter  mentioned  and  agreed,  and  with  a  view  of  ultimately 

drawing  ilicrvto  and  settling  thereon  all  the  Indians  living  west  of  the 

Ca.'<cadu  Mountains  in  raid  Territofy.     Provided,  liowever,  tliat  the  Pre»- 

^  ident  may  establish  the  central  agency  and  generml  reoervalion  at  inch 

"  other  point  as  he  may  deem  fur  the  bene6t  of  the  Indians. 

Tribe)  to  ictu*      AitTlCLK  IV.     The  Miiil  tribes  and   band*  agree  to  remove  lo  and 
earaMnrMion      settle  upon  the  snid  first -above  mentioned  rcAervations  within  one  year 

ViUliu  one  year.       /\       .i  ■._-■#■,  -  .«•     .  .        .   . 

alter  the  ntihcntiun  of  thii  tn-aty,  ur  sooner,  if  the  means  arc  furnished 

them.     In  the  mean  time  it  shall  be  lawful  for  them  lo  reside  upon  any 
land  not  in  the  actual  claim  nnd  occu|>alion  of  citizens  of  the  United  Slatea, 
and   upon  any  land  claimed  or  occupied,  if  with  the  permis^on  of  the 
owner. 
Piclii.  «nd  Abticlf.  V.      The   right   of  taking   fish    at   usual   and   accustomed 

priviiffc.  «c.        proundi  nnd  stations  is  further  secured  to  said  Indians  in  common  with 
cureu  lu  luUiam.  „n  citizens  of  the  Territory,  and  of  erecting  temporary  Itouses  for  the 
purpose  of  curing,  together  with  the  privilege  of  hunting  and  gotherin" 
routd  nnil  berries  on  o|H:n  iind  uncliiinied  binds.     Provided,  however,  that 
they  shnll  not  lake  shell-fisli  from  any  beds  staked  or  cultivate<l  by  citizens. 
r>TmcntbTth*       Ai:tic'LK  VI.     In  consideration  of  the  above  cession,  the  United  Slates 
VmUi  buto*.      nsrec  to   |i:iy  lo  the  sjiid  tribes  and  bands  the  sum  of  one  hundred  and 
filiy  thuiiNind  Uullars,  in  the  following  manner — tliat  i:i  lo  say:   For  the 
Cr»l  year  alter  the  nilificntion  liercul'.  fifteen  thousand   dollars  ;  for  the 
next   two  years,  twelve  tiiousand   dollars  each  year ;  for  the  next  three 
yeiirs,  ten   thousand  dollars  each  ye:ir ;   fur  the  next  four  years,  seven 
thousand    five    hundred  dolUrs  each  year;  for  the  next  five  years,  six 
fo*  to  b«       thous:ind   dullars  each  year ;  and  for  the  last  five  years,  four  thousand 
»pp  1*0.  jj,.g  ^,„„J^^.,^  un,|  |ic,y  JuHurs  each  year.      All  wliirh  said  sums  of  money 

simll    be    n|i|ilied   to   ihc  use  .nml   bem-fit  of  the   said   Indians  undirr  the 
direction  ol  the  i*i'e>ident  of  the  United  Slates,  who  may  Irnm  lime  10  time 
dcif  rmine  at  hi<  di<rrelion  npon  what  henefirial  objects  to  oxprnd  the  snmc  ; 
and  ihc  .'Nnperinii-ndrnt  of  Indian  Afliiirs,  or  olher  pro|>er  ofTircr,  shall  each 
year  inform  the  President  of  the  wishes  «if  sai-l  Indians  in  rr-iwrt  thereto. 
Inilinna  m«y       ARTICLE  VII.     The  President  may  hercnftrr.  when  in  his  opinion  the 
li/-  r«tii..»t.l  In   inlerrsl<  of  the  Tirrilory  shall  rrqnire  and  llic  welfare  of  the  said  Indians  1»C 
n-tcnrwion,  .le-prQ^jUpij^  remove  ilicm  from  either  or  all  of  the  special  reservations  ht-rc- 
Inlieforc  mmle  In  the  Mid  grneral  res<Tvnlion,  or  such  other  suitable  place 
within  sniil  Trrrilorv  as  he  may  dt-cin  fit,  on  rvmunmiting  them  for  llirir 
itnprovrmenti  ami  the  exp<-n<<-s  of  such  removal,  or  may  consoliilate  them 
with  oilier  frirndly  Irilies  or  hands  ;  ami  he  may  further  nt  his  di-rrction 
tnnv>  the  whole  or  any  (xirlinn  of  the   lands  hereby  rc-^rved.  or  of  such 
oUier  land  ns  may  be  reliTlCil   in   liru   thereof,  lo    be  wirvev"!    into  1<)I«, 
wand  nssii^  ihr  same  lo  siirli   inili\  iiluals  or  faniilim  as  are  willing  to  avail 
|ll<ems.lve-<  nf  the  privile;:e,  ami  will   hirale  on   the  same  as  %  |iermanrnt 
home  on  tlic  same   terms  and  iinl.iert   lo  the  same  re^nlatinns  as  arc  pro 
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TideJ  in  llic  iiixih  artirle  of  llie  Irrniy  "iili  itit  Oin.ilia',  to  fur  iw  llie  vimc   V.,L  x.  p.  lOtt. 
mty  be  lip|ilicnlile.      Any  mlxlanlJMl   imprnvrmenK   heretofore  mn-lc  \ij 
ony  Indian,  and  wliich   lie  itli.iU  be  rom|>illi-il  to  ab:injnn  in  conTriiienre 
of  thi«  irwity.  rliall  \tr  vnlui-d  undi;r  the  dirtciion  of  llie  rrciidciil  and 
payment  mnde  Mreordin;ly  llirrefor. 

Articlf.  VIII.     Tlie  annuilie.i  of  llir  iifore?aid  tribes  and  bands  sliall  _    ._ 

not  be  laki-n  to  pay  the  d«-bu  of  iii<lii  idimN.  -' 

Article  IX.     The  wid  Irihcsi  and  l..ind<  acknowbilje  lh<-ir  «J':P^n'l-/^X^'jJ|'„'J, /IJ 
enee  on  tlie  govemmenl  of  Ihe  Utiitc<l  Sians,  and  urumi^e  lo  l>ff  fricnillT  uii^-. 
with  all  citizrna  thereof,  and  iht-y  pli'<I;;e  ilicmsrivei  to  commit  no  di-pry-v^ 
daliona  on  the  nroycrtv  of  inicli  citircn.<.     .Sbould  any  one  or  more  of 
them  violate  i|iis  pledge,  anil  ih^  fact  N;  saiisfaciorilr  proven  before  ili« 
a^nt,  the  property  tHken  thall  be  rttumid.  or  in  drfitult  therrof,  or  if        to  p«T  for 
injured  or  denrnyed,  fomtK-ntaiion  m.iv  b*-  mmle  by  the  ■;°*''"'-""'"t  <>"t  J*!"*!*'!""*- 
of  their   annuitit-a.     Nor  will   llicy  m;ike  w.ir  on  any  other  tribe  except         not  to  m.k« 
ill  tclf-d«rrnrr,  liut  will  (ubmit  all  nuittcn  of  difference  between  Ilicm  and  y"  ""PjJ^^ 
the  other  Indiana  to  the  ROTemmrnt  of  the  United  SlMe^  or  iti  ngi-nt  for 
decision,  and  abide  thereby.     And  if  any  of  the  said  Indian*  commit  dep- 
redations on  other  IndiHni  within  the  Territory  the  same  rule  sliall  prevail 
as  that  prcftcribcd  in  this  article  in  cases  of. depredations  »;n»in»t  citizens. 
And  the  wid  tribes  a5rce  not  to  shelter  or  conceal  offenders  n^inst  the        to  •arreoJM 
laws  of  the  United  States,  but  to  deliver  them  up  to  the  authorities  for  •<'■«"*«»»• 
trial. 

Article  X.     The  above  tribes  and  bonds  arc  desirous  lo  exclude  from  j,,  ,^JJ,'j"  }^ 
their  reservations  the  use  of  ardent  spirits  and  to  prevent  their  people  ih«,'  »hV  drlUk 
from  drinkinj;  the  wme.  and  therefore  it  is  provided  that  .tny  Intlian  be-  •le^.tnlent 
lon^n*;  lo  said  tribe  who  is  guilty  of  brinjin^  liquor  into  s»id  nserva-  'P*""- 
tions,  or  wlio  drinks  liquor,  may  have  his  or  her  proportion  of  the  annui- 
ties withheld  from  bim  or  her  for  such  time  as  ibe  President  may  deter- 


C\j 


The  said  tribes  and  bands  njree  to  free  all  slaves  now    ,7'J^'  "*  I'**. 

All  ftlaTv.4  Mn<l  nol 


mine. 

Article  XI. 
held  by  Ihcm  ami  not  to  purchase  or  acquire  others  hereafter.  ,„  «e.|ulr«  miicr-. 

Article  XII.     The  said  tribes  and  bands  further  njree  not  lo  trade  at     "^  iotni.le..ut 
Vancouver's  Inland  ot-eL«ewhere  out  of  the  dominions  of  the  United  Stales,  ^,JJJI[  ^""*' 
nor  sliall  forei;ri  Indians  be  permitted  to  reside  in  their  reservations  with- 
out con.<ent  of  llie  superinlendfnt  or  asenl. 

Article  XIII.    To  enable  the  Mid  Indians  to  remove  to  and  settle     sis.ooo  sppre- 
upon  their  aforesaid  reser»-ation>,  and  to  clear,  fence,  and  bn-uk  np  n  suf-  fj^'*^  tnrti. 
ficienl  qiinnlily  of  hind  for  cultivation,  the  United  Stales  further  nsree  lo  SwiU.ikT' 
Iiay  Ihe  i>um  of  fifteen  thousand  dollars  lu  be  laid  out  and  expended  under  MiilcmcDL 
the  direction  of  llie  President  and  in  such  manner  as  he  shall  approve. 

Article  XIV.    The  United  States  further  ai^e  to  estabiish  at  the     VnitH  Sui«s 
general  agency  for  the  district  of  Puget's  Sound,  within  ene  year  from  lJ|,^i[,'j''p,^ 
the  ratification  hereof,  and  to  support  for  a  period  of  iweniT  years,  an  ,ia,  uutrvctom, 
a;;rirulliiral  and  indu*lrinl  school,  to  I*  free  to  rliililn-n  of  the  'aid  IrilM-* 
and  band<  in  common  with  llio*e  of  the  ullier  irilw^  of  Miiil  district,  and  ii> 
provide  llir  rai<l  rchnol  with  n  ••uiijlili:  iii«iriicti>r  or  iiislrucior*,  and  iUh>  lo 
pmviih;  a  .(inithy  and  rarpciiK-r's  J-liop.  :iiid  frirni-li  tliem  with  the  inrrc«ary 
lool«,  and  employ  a  M.-jik^milh,  iiir|niiiir,  :uhl  fiiriin-r  for  the  like  term 
of  twenty  yrnr^  lo  in-lnirl   the    Iiiili:iii-   in   ilieir   rf<|ireiivi;  MTiipMlion-t. 
And  llie  Uniliil  State*  fiii.-illy  n^rv  to  iinploy  :i  pliy<iei;in  to  ru-iili:  at  the 
Hi<l  e«-Mlral  iijency,  who  shall  furiii-li  inrdliiin!  aii<l  ailvicu  lo  tlieir  sick, 
and  shall  vac<-inale  Ihem  ;  tlic  exiMiiNO"  of  -aid  sclioul,  »liop<,  |H-rMiiis  cm- 
ployed,  ami  ninlical  iiltendanec  lo  be  Uefi  jycd  by  the  Uiiilvd  States,  and 
not  deiliiclpil  fnun  the  annuities. 

AiiTICI.k  XV.  This  treaty  sh.ill  he  obligatory  on  ihe  conlrariin;;  par- 
tie4  Ik*  soon  as  the  same  shall  be  ralilivd  by  the  Pre.'>ideiit  and  Senate  uf 
Ihe  United  States. 


In  le<limony  whereof,  the  said  I-.iac  I.  Steven*,  jovcmor  am]  snper- 
inlcndenl  of  Jndian  affair*,  and  the  iimler-isiH-d  ehii-f-,  hradinen,  and  drle- 
i;ale4  of  ihe'aforesaiil  trilic*  and  band-  of  Indian*,  linve  lifreiiiilo  n-l  iheir 
liand*  and  m-al*,  at  the  place  ami  on  the  day  and  viar  lirreinbefure  written. 


EifhU-lhrcc  NipnaUircs  (olio*. 


f.8 


8l|pwta>««, 
iu.  IS,  IkU. 


^i^r^ 
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And  whereas,  the  uid  treaty  hiTin;  been  submitted  to  the  Scute  of 

Cooimt  of      ite  United  Sutes  for  its  constitutional  action  thereon,  the   Senate  did,  oo 

Sulh'c'lMS      ''"  e'S'"''  ^T  °^  March,  one  thousand  eight  bondred  and  snj-oioe, 

ndvise  and  consent  to  the  rati6calioD  of  its  articles  by  a  resolution  in  tba 

words  and  figures  following,  to  wit: 

"Ik  ExEccnr*  SessiOR. 
'^Sexatz  or  THE  Umiteo  States,  March  8,  ISS9. 
"  lietoloed,  (two-tbirds  of  the  tension  present  ooncarriog.)  That  the 
Senate  advise  and  consent  to  the  ratification  of  treaty  between  the  United 
States  and  the  chiefs,  headmen  and  delegate*  of  the  Dw4mL>h,  Suqnimish 
and  other  allied  and  subonlinaie  tribes  of  Indians  occupying  oeruia  laoda 
situated  in  Washington  Tetritory,  signed  the  22d  day  of  Jannaiy,  1855. 
-Attest:  "ASBDRY  BICKLSS,  Stertlary.' 

Pmeiunthoo,      Now,  therefore,  be  it  known  that  I,  JAMES  BUCHANAN,  President 

Apnl  11,  l»4».    of  the  United  States  of  America,  do,  in  pursuance  of  the  advice  and  co«^ 

sent  of  the  Senate,  as  expressed  in  their  resolution  of  tbe  eighth  of 

March,  one  thontand  eight  hundred  and  fifty-nine,  accept,  ratify,  and  eo^ 

firm  the  mud  treaty. 

In  testimony  wheteof,  I  have  eaiued  the  seal  of  lh«  United  States  to  U 
hereto  affixed,  and  have  signed  the  same  with  my  hand. 

Done  at  the  city  of  "Washington,  this  eleventh  day  of  AprQ,  ia 

r«tw-]     the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty^ 

nine,ai>d  of  the  independence  of  the  United  Sutes  thecigh^* 

JAMES  BUCHANAN. 
By  the  President: 
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FILED   tN   THE 

LUMMI    TRIBAL   COURT 

LUMMI   INDia^J   Hb"BVATION 


July     \'/ .     Ivvto 

Presiding  Judge  Doucette 
Lummi  Tribal  Court 
2616  Kwina  Rd. 
Bellingham.  Was  98226 


JUL  1  7  1996 


BY. 


.CLERK 


Re:  Case  «  96.  CA  6175 


Your  Honor: 

My  presence  here  today  is  -for  personal  appearance  only. 
It  in  no  way  implies  an  acceptance  o-f  Lumini  Iribal  Court 
jurisdiction. 

Per  our  pre-court  appearance  July  15,  1996  at  10: uO  AM, 
between  Respondent's  legal  representative  Mr.  Harry  Johnsen 
and  myself,  the  idea  oi    trying  to  come  to  a  settlement  was 
proposed  by  your  Honor.  In  that  I  was  not  con-formable  with 
this  Idea  because  I  felt  it  necessary  to  establish  a  record. 
It  was  requested  we  speak  privately. 

During  our  private  conversation,  you  stated  it  was  your 
pr^e-fer<ence  a  settlement  be  achieved.   You  stated  while  tdy 
ar^guments  were  good^  you  would  have  to  dismiss  the  entiVe 
proceeding  on  technicalities  and  that  perhaps  knowing  thi-s 
I'd  prefer  a  settlement.   One  such  technicality  was  that  my 
signature  was  not  notarised.   I  had  delivered  my  mater'ial 
personally.   The  Second,  if  I  understand  it  corr*ectly,  is 
that  the  Respondents  had  not  been  put  on  notice.   It  would 
appeeir    this  had  been  done  by  contracting  the  per^sonal 
representative  for  the  tribe  who  also  repr'esents  the 
district.   It  was  to  his  office  materials  wer^e  personally 
del  1  verged. 

The  fact  legal  counsel  for-  the  respondent  has  shown  up 
at  each  hearing  date  and  in  fact  assisted  in  the  scheduling 
shows  ther-e  has  been  no  pr-ejudice  resulting  my  from  actions. 

Courts  often  pr-ovide  minor  leeway  tor'  those 
ine::per-ienced  in  the  ways  of  cour-t  or-  legal  proceedings,  in 
that  I  am  r-epresent ing  myself  and  petitioner's,  1  would  hope 
there  could  be  some  reconsider-at  ion  given  and  that  the  case 
not  be  dismissed. 


'a22dmlR 


'ojuJO^ry^ 


Ms.  Marlene  Dawson 
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Julv  13.  1996 


Lummi  Tribal  Coun 
c/o  Lummi  Tribal  Offices 
2616Kwina 
Deliinghain.  \VA  98226 

RE    Case»<  96  6CA617S  (Marlene  Dawson  vs  Lummi  Tribal  Sewer  District) 
Dear  Court 

Ms  Dawson  has  requested  that  I  submit  a  statement  to  the  court  as  a  result  of  a  motion  I 
made  at  the  December  14,  1995  Lummi  Tribal  Sewer  Distnct  Board  meeting    I  am 
Secretary/Treasurer  on  the  Lummi  Tribal  Sewer  Distnct  Board    As  per  the  meeting 
minutes  on  page  3, 1  made  the  following  motion 

"Kris  Heintz  made  a  Motion  that  the  District  respond  by  letter  to  all  persons  contacting 
the  Distnct  regarding  taxation  authority,  summarizing  the  points  in  the  l^al  memo 
regarding  delegation  of  authority  and  also  that  the  nistrjpt  staff  contact  BIA  and  ask  them 
IP  confirm  that  the  Tribal  Ordinance  in  guesiinn  had  been  approved  at  the  appropriate 
icisl.  also  that  a  brief  explanation  of  the  Tribal  taxing  authority  be  given  and  tliat  the 
District  suspend  any  late  charges  on  the  tax  portion  of  any  bUls  from  the  date  of  objection 
Finally,  that  a  copy  of  the  District's  hearing  procedures  be  provided  with  such  letters   The 
Motion  was  seconded  by  Jeff  MacKay   The  Board  debated  the  Motion  with  several 
members  objecting  to  the  waiver  of  late  charges.  The  Motion  failed  2  in  FAVOR  (Kris 
Heintz,  Jeff  MacKay).  3  OPPOSED  (Tim  Ballew.  Jim  WUson  and  Bill  Ballew)    Kris 
Heintz  then  made  the  same  Motion  with  the  exception  that  the  references  to  the  late  fee 
waiver  were  deleted    The  Motion  was  seconded  by  Jim  Wilson  and  passed  5  in  FAVOR. 
0  AGAINST  '•  (Emphasis  supplied] 

To  date.  I  have  not  seen  a  response  jfrom  the  BIA  in  regards  to  my  motion,  nor  has  any 
response  been  pan  of  any  information  received  by  the  Lummi  Tnbal  Sewer  Board  at  any 
of  its  regular  meetings 

Sincerely 


Knstine  A  Heintz  ^ ' 


3411  RobensonRoad 
Bellingham,  WA  98226 
(360)  384-6067 

cc         Marlene  Dawson 
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Reviews  mixed  to  Lummi  water  plan 


DON  ANDERSON  HERtUl  PHOTO 

RAISES  CONCERNS:  Tim  Slater,  gesiunng.  says  he's  concerned  non-Indian  property  owners  on  the  reservation 
wouldn't  have  redress  tor  wrongs  done  ttiem  in  ttie  name  of  the  water  code. 


Lummis  support  code       t  what's  next 


LUMMI  INDIAN  RESER- 
VATION —  Lummi  Nation 
members  ai  Thursday's  heanng 
said  II  was  about  lime  the  tnbe 
did  something  about  reserva- 
tion water  woes. 

No  Lummis  spoke  agamst 
the  tribe's  proposal. 

Many  told  of  youthful  mem- 
ones  of  better,  more  plentiful 
water . supplies.    Others  ;.'said  . 
they  feared  future  generations 
would  not  have  enough  water. 

"If  we  don't  do  something,'! 
we  won't  have  anything'left  for 
our  kids,"  said  tribal  employee 
Raynette     Finkbonner,     1620 
Country  Lane. 

Finkbonner,  40,  who  has 
two  children,  said  she  would 
like  10  live  on  the  reservation, 
but  she  doesn't  want  to  sink 
money  inlo  a  home  wiihout 
kjiowmg  whether  water  will  be 
drinkable. 


She  previously  moved  out  of 
a  home  at  the  southern  tip  of 
the  reservation  partly  because 
the  water  was  smelly  and  dis- 
colored, she  said. 

Verne  Johnson,  a  Lummi 
Indian  Business  Council  mem- 
ber and  director  of  the  tribe's 
water  task  force,  said  the 
tribe's  6-monih-old  casino  is 
giving  many  of  iis  240  em- 
ployees new  hopes  —  and 
money  —  for  a  reservation 
home. :.-,    ..  >.■■ 

Their  readiness  forces  water 
issues,  he  said. 

Jack  Cagey,  a  Lummi  elder 
who  has  lived  on  the  reserva- 
tion all  his  life,  congratulated 
Johnson  on  the  water  code 
proposal. 

"It's  about  time  that  Lummi 
Nation  took  steps  to  take  over 
our  water  resources,"  Cagey 
said.  "It's  our  reservation." 


KEY  POINTS:  Lummi  Nation's  water 
strategy: 

■  Adopt  a  water  code  within 
two  monitis,  establishing 
water-management  rules,  permits, 
bureaucracy,  penalties  and  planning. 

■  Sue  the  state.  Whatcom 
County,  Its  cities  and  other 
defendants  within  a  year  over 

-  allocation  of  Nooksack  River  basin.-^ 
waters. 

■  Use  the  water  code  to 
support  court  arguments  that  the 
tribe  has  the  ability  to  manage 
reservation  water  supplies 

^  ■  Restrict  future  non-Indian 
development  of  the  reservation 
,  using  provisions  of  the  water  code 

■  Protect  fish  habitat  from 
over-allocation  of  river  basin  waters 
using  the  lawsuit. 


RESOURCES:  Proposed 
tribal  control  stirs  non- 
Indians  pro  and  cons, 

BY  BEN  SANTARRIS 

THE  BELUNCHAM  HERALD 

LUMMI  INDLM^  RESERVA- 
TION —  Non-Indian  residents 
who  embrace  tribal  authonty  over 
all  water  supplies  here  spoke  out 
Thursday. 

At  least  a  half-dozen  differed 
with  organized  non-Indian  op- 
position to  Lummi  Nation's  pro- 
posed water  code,  which  would 
require  permits  and  metering  for 
every  use  and  stiff  penalties  for 
violators. 

Among  them:  Jean  Hammes.  a 
Whatcom  County  native  of  2640 
Mackenzie  Road. 

When  she  and  her  husband. 
Bill,  moved  onto  the  reservation 
in  1975,  they  accepted  they  were 
living  on  land  with  special  status. 

"We  felt  that  we  would  be 
under  tribal  jurisdiction,  like  it  or 
lump  it,"  said  Hammes,  a  retired 
teacher. 

So  far,  she  hasn't  had  a  prob- 
lem, she  said. 

Tom  Richardson,  3005  Hajnoh 
Way,  said  he  expected  to  be 
treated  like  a  Canadian  on  U.S. 
soil  when  he  bought  his  home  five 
years  ago. 

He  was  surprised  to  hear 
claims  that  non-Indian  residents 
are  under  Whatcom  County  juris- 
diction^  he  said.  He  wonders 
whether  people  who  make  those 
claims  have  forgotten  that  the 
reservation  was  set  aside  for 
Lummi  Nation. — 

"I  think  there  are  those  of  us 
who  want  to  spend  money  fight- 
ing the  tribe  lo  govern  its  home- 
land," he  said.  "I  can  say  I  won't 
be  among  them." 

The  sympathetic  non-Indian 
speakers  were  the  only  ones  who 
somewhat  surprised  several  tribal 
officials  at  the  hearing  at  Lummi 
Neighborhood  Facility. 

Many  speakers  from  among  the 
mostly  non-Indian  crowd  of  near- 
ly 70  people  covered  terrain  trod 
in  previous  reservation  controver- 
sies. Speakers  debated  whether. 

■  Federal  case  law  gives  the 

tribe    authority    over    non-Indian 

residents.    (Tribal    leaders   say   it 

does     Many    non-Indians    say    it 

See  WATER,  Page  A2.  Col  1 
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doesn't.) 

■  The     reservation's     under- 
ground water  supplies  arc- in* dire; jt-fflg^  ^^ 

,  trouble.  (Tribal  leaders  say  they  arc..  i%^^  .'^3 
Many  non-Indians  say  thcy^ aren't)    fec^fe  3  fi^^ 

■  Hie    tribe  !may   Icgally^trcat    '         '"" 
tribal    members  ..differently ,., from 
non-Indians: .  (liimmi  leaders  say  it  ^^^^ 
may.  Many  non-Indians  say  it  may  ^S?- 
not.)  -;.-    ; 

The  non-Indian  Fee  Land  Own-  ;:'ici. 
crs  Association  and  representatives  ;  }:^,jfli,^ 
of  at  least, a  half-dozen  water  as-  ^VjSi'^ 
sociations,  sent  "the   tribe   a   letter  ^-   "^ 
protesting  the  water  cxxie  proposal. 
.Several  representatives  also  spoke,.- 
:l;"Tlm  Slater.^a  Bellingham  attorney  3 
whcMc  family^has  owned ,180. acres  j^/" 
on  the  reservation  since  about  1920, 
said  he  was  concerned  non-Indian 
property  owners  would,  have"  no  re- 
dress for  wrongs  done  them  in  the 
name  of  the  code. 

Appcals-^wpuldj,lead.::to.7  tribal 

opuit,'Vwhich^he(?said  Jisn't  J  indc- 

i j)cndent  enoughjfrointrioal;gc>Ycrn-  , 

l^erit-^AnyEagpc^jto^eder^foourt  '  : 

^ou[d^bSl3i^i^ji^th^fa<«;of ). ' 

gmettri^'sglanpsTofSfiwreiaRvSJi^^ 


VvS 


;strat«i 


f4^Tligottler^skarsbatgsaL^Jack 
ttlMetcaii,'  a  KepuDucan  iroiniLimgley" 

Atrial  rights 'aamsjr to'-leaw^theres- 
'4".eiJ^ti6h.*A4etcslU'igJiore<J  the  order. 


«  slinjtionarfriehtMofree -sneec|i    It 
also  showed  the  tribal  court  will  fol- 
-■  low  orders .  from  governinient,*  even  ' 
■  in  iingroper  actions,  he  said. 

i5ave  Williams,  a  non-Indian  resi- 
dent, earlier  this  week  said  most 
non-Indians  wouldn't  bother  show- 
ing up  at  a  tribal  hearing  because 
they  have  no  say  in  tribal  decisions. 
"There's  a  large  contingent  of 
people  who  just  don't. think  it  has 
any  value,"  said  Williams,  50,  of 
•  3413  Lena  Road.  ' 

'The  fact  is,  it's  their  meeting" 
he  said.  "It's  their  code." 


233 


LUMMI    INDIAN    BUSINESS   COUNCIL 

2516  KWINA  HD    •  BELLINGHAM,  WASHINGTON  98225-9298  •  {2C6|  r5-;-i-. 


DEPARTMENT 


5-12-94 

Mr.  and  Mrs.  Albert  Sperxy 
1674  8  Samaerry  Drive. 
Vaiinda,  Ca.  91744 

In  response  to  your  recent  request  to  be  provided  water  to  your 
DrcDertv  located  on  Haxton  Way,  from  the  Lumru  Nation  Water 
system  I  have  attached  a  letter  stating  the  Nation's  curreni: 
policy  regarding  requests  such  as  yours   Please  be  advised  than 
l^tiLl  we  have  corpleted  the  project  as  described  -  }^ ^^ 
atcached  letter  -  and  the  LIBC  has  directed  us  we  _  will  not.  be 
permitting  new  non-reserved  water  on  the  Reservation. 

The  following  is  quoted  from  LIBOC^solution  #90-108) 

"NOW  THERF.FDRE  BE  IT  RESOLVED,  that  the  T.iinTni  Indian  Reservation 

h;,=.  noTiiTT.Vn.^  w^t-.er  for  additional  non-plndian  develPlJrent  and 

t"Hat  all  water  present  on  the  Lurrmi  Indian  Reservation  is  sub^ec- 

to  the  sole  regulatory  authority  of  the  Luirmi  Indian  Nation. ' 


■niank  You 


Sincerely, 


Henry  Cagey,  Chaimi^/ 
Luimu.  Indian  Business  Council 
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THURSDAY.  DECEMBER  1*.  IWJ 


Well  tests  legal  waters 

Non-tribal  group  sees  Lummi  drilling  as  threat  to  supply 


BY  LEO  MULLEN 

THE  0EUJNCKAM  HERALD 

SA^DY  POirO-  -  Witlf 
UK)  I  thin  wirr  Kpanic  ihe 
Lwmmi  Niiion  ■nd  non-iritMl 
Lumini  Ruervgiton  rcaidcBU  la 
rttcir  laicit  ii»n<k>n 

The  ruof  wire  nrm  •  Ci^tOHC 
Una    trvund    ■    new    *cll    lh« 
iribe  A  dnlhni  si  SftAdy  Point, 
■    conimuniry    of    pnviie 
ownen  on  ih«f«»er<nnon 

The  irUM  wanu  the  wcJI  Tor 
wtltr     10    eipand     lalmon     C(| 

froduciton  ai  >  ncartry  tMtcher7 
I  laiei  could  prayxlc  wtici  for 
tribal  homci  on  ihc  reaemikm. 
uid  Leroy  Dcinlorn.  the  Lun- 
mu'  water  rcaourec  admiuKra- 
lor 

Bui  ofUccn  of  Sartdy  Poini 
Improvement  Co ,  a  privtlc 
hofflcownen  uiocialton,  uy 
iribtl  otnciaU  are  utui|  the  w«l] 
u  a  pawn  m  a  ditpuic  over 
water  and  ultimate  eontnil  <nv 
rcservtinn  rcsidcnu 

"What  better  w%j  to  contrril 
rvrryonc  but  to  corttrol  Ihc 
vaierT"  aiked  Hugh  foiik.  a 
Sandy  Poini  rcndenl  and  a*- 
aoaaiMMi  treuurer 

Tribal  oflViali  aaid  Ihcy  only 
are  iapp«n|  water  to  mcci 
in|  Lummi  necdt,  a  rtfbl  nur- 
■meed     by     the     Point     CUIoti 
Treary  of  18SS 

"ll'l  not  our  intent  t 
a  raot  and  use  up  the  wiler,"  , 
DcardorfT  ujd.  'Bui  wc  act  our 
rcaource     ~     Utcrtl>y     In     oui  - 
■nmli  —  bctn|  takca.' 

Tribal  orTiciAli  and  r«praa«a- 
lairves  of  non-trtbal  ii>anation 
rcMkau  often  art  at  oddl  o>«r  ' 
water  and  other  ■•»«».  S«ody 
Poinl  a  eooapnwd  mnUr  of 
iNW-Lummi  permwioit  aad  *»■ 
cat  ton  reudenia. 

The  rribc  bcun  driUinf  the 
well  tall  week,  f i  aiu  on  a  m*- 
dcniiai  kH  beiwccii  a  pnnUe 
mobile  home  and  Ibe  «>■ 
lociaiMn  well  mat  nippltaa 
water  to  Santty  Poini  howaa. 

Both  Ihc  aMoeiauoa  aad  trib- 
al well  iitct  are  wrrowndod  by 
Cftkme  fcnou  with  barbed  wire. 
The  tribal  fence  haa 
strand  of  raior  wire  A  Luranu 
Law  and  Ordcf  otrBei  was  au- 
toned  nearby  duna(  driUui^. 

The  utra  aecunry  ■  b«caaae 
of  past  confronuiiona  wiib  ao»- 
Iribal  mcmbcn  orar  welU 
drilled  on  ibe  reacrvatsm,  u>- 
dtiding  one  lui  y««i  ate  al 
Sandy  Poini.  Ocarttoffl  utd- 

There  arc  wom  eotorful 
people  down  there  (Santfy 
Poini)."  he  uid 

In  another  incident,  trftal  ol- 
Tidalf  wied  to  iiCi^  amtber  prv, 
vale  aaaociatKMi  from  drillia|  a 
well  on  ihe  teaervaiioa.  bui 
were  blocked  by  Whatcom 
Counry  ihcniri  dcpwiicL 

1hc     hcighi     of     Ihc     fence 

around  the  tribe'i  new  well  and 

See  WEU,  Pige  A2.  Cd.  I 


What  b€tter:way!tt^ 

■■'■  '^  control- evtryoneyi. 

bui  to'conrrol  the       ' 

water  ?/lit\  t\- :     \. 


(MPVTE  DEEPENS:  Aanr  wiri 
LifnmlNllion  ««l  ti  Vte  lalM  poi 
nontlM  mimbvs  II  S«raly  PWL 


L  oetw  icwai)  neno 
1 1  cydone  Ivci  uvnxmino  i  ntw 

I  ol  contenwm  beTwrcn  m$i  md 


HughPotM, 
a  Sandy  Point  r*«M«nt 
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Continued  from  Pag«  At 
Ihe   razor   wue   nolaie  county  oidr 
nance*  that  app^y  at  Sandy  Point. 
uaooaiKM)  ofTiccra  aeid 

The  county,  wc  ihuik,  ihould  be 
backing  u  up,"  Pottle  uid 

The  Lumm,  lnd.,„  Buiinen 
Council  -  not  ihc  counrj  or  iiaie 
-  ha*  jufudiaion  on  the  reaerta. 
iKJn.  tubal  orr«i«li  uid  "We  auen 
out  own  auihoniy."  OeanJorff  laid 

JefT  Mower.,  actmi  dueflor  of 
Ihe  Whaicom  County  PublK^  Works 
Depanmcnt.  uid  the  oounty  lacki 
authonry  over  mbal  «elia  on  ihc 
reaervaiwn  ud  plans  no  action 
agauui  Ihc  wea  -County  mrisdK- 
Um  a  in  doubt."  he  uid. 

The  tnbe  built  m  »eii  nttt  ihe 
•uociatrtn  well  to  forrt  jurisdw- 
iwnal  (uues.  aiaooainn  mcmbcn 
t^uL  Thoac  include  who  gcu  how 
mw*  water  m  case  ihe  esmpciing 
•eUi  wind  up  drawing  off  each 
other  or  depktmg  ihe  lun.ied  re- 
•ouroe,  they  sard 

Sieve  Hincbcy,  the  Ecolofy  De- 
paninenii  regnnil  water  rriource 
■uperwKM.  agreed 

'Thai!  no  doubi."  he  uid  "I'm 
Bupnscd  It  took  ihcm  (the  Lum- 
aa)  so  long  to  punch  the  well  " 

Tribel  ofAoali  amiend  the  treaty 
■nd  otter  federal  laws  gram  all 
e^ier  on  the  reservation  lo  the 
Iribe-  .. 

"The    water    is    our    rcaowrte." 

DeerdorfT  uk)    "Ii  belonis  to  the 

inbe," 

Bui    Hinchcy  uid   n    a   unclear 

■whether     Indun    tnba    own    well 

■  witer  oo  rcurvaiioQa.  Thaii  a  de- 

bMable  wpc."  be  aaid. 

The    uaic    recently   granted    the 
Seady     Pomi     amixituon     enough      I 
•eJi    water    to    supply     100    moie      I 
boowa.  Pottle  said.  The  *««j«>.nnTn 
.ttrw  about  800  water  uaen,  but 
'  the  canMnuniry  has  400  more  unde- 
veloped lots. 
The  tnbe  opposes  uaic  irterven- 
I  tioa,  indudi/tg  the  anoaanoo's  ad- 
*UonaJ    waiei    aJlotmeni.    and   op- 
new  homes  at  Sar»dy  Point. 
offTnid. 
"The  water   a  our   rtaamt.   ll 
«laap  to  the  ti*»e,-  he  aaid.  "We 
b«e  lold  evoytody  we  are  gouig 
'  •«  "«  aU  tte  water  wc  believe  b7 

_IIOUS."  ( 

.'•TT»e    tribal    well    cowld    threaten 
.  the    aooaaittn'i    abtliry   to   ntpftly 

Uwe  future  hotnca.  Pottle  uid. 
(  ■    "Tlus    ■    our    mam    ooncern    - 
uv«g  cnougb  water  lo  serve  ihoec 
«c  an  obligated  by  law  to  lerve  "     I 
-he   tud.    "We    will    be    monitoru^ 
owr   welh    very   cMaely  when    they     I 
■ten  parapin(~ 

Huvbey  said  the  well  poaei 
Bwny  ihofpy  qwcsiMxti  not  yet  an- 
■•ered  by  lews  or  oouns.  If  cfaal- 
»«»I«J  legally,  one  poaaible  out- 
come  a  ihai  Sandy  Point  may  have 
lo  curuU  waicr  use.  Hinchcy  uid. 

"Sandy  Potni  knows  thai  very 
dearly."  he  laid 

But  Huicbey  said  he  bel)cv«t  the 
■lie  has  plenty  of  well  water  to 
.meet  the  iiaicd  uses  of  both  the 
Iribe  and  association,  poasibty  pre- 
venting the  need  to  make  the 
LuiTUBi  well  a  lesi  case 

The  state  u  notifying  the  tnbe 
•bout  some  concerns  wiih  the  well, 
indudtng  Its  nearness  to  a  tepiK 
lank.  Hinchry  uid 

Merle  Jefferson,  the  inbei  naiu 
rtJ  resourte  direaof.  uid  the  Lum 
mis  wiU  took  for  other  places  on 
the  reservsimn  to  dig  more  welb  to 
meet  the  inbes  growing  populaiKin 
and  needs 

The  tescrvaiion  has  3J4(J  rcsi- 
denu  -  SI  percent  Indian  and  49 
pepoent  non-Indian  Cciuus  esti- 
mates pTOfca  annual  growth  al  I 
percent 

'Am  wc  have  new  hovsuig  needv 
•ell  d«  new  weUs. "  Jeftcnon  SMd 
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Sandy    Point    Sounder 
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CDMMUNrTY 
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CLUBHOUSE 

YARD/GARDEN  WALK 
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NEW  WATER  ENGINEER 

Buddings  and  Groan(l$ 
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SANDY  POINT  WATER  INFO 

A  cntjcal  issue  m  getting  more  '.vaier 
hcokLOS  at  Sarcy  =ornt  nirges  :n  icw 
mucn  water  s  neeceo  Saseo  uDon  now 
mucn  water  we  use  now  ccnsiaering  the 
mynad  types  ol  users.  Below  is  a  taouia- 
tion  cf  water  use  :n  recent  years  at  Sanov 
Point  in  terms  ol  acre-'eet.  a  term  used 
to  descntie  how  mucn  water  a  supplier  s 
allowed  in  a  water  ngrt  autncnzed  3y  the 
State 

ACHE-FEET  USED    REMAPKS 

253     Hignest  record  ot  use 

230 

"  16  Water  meters  installed  April 

108 

ice 

^'.9  moratonum  on  rew  hcokucs 

129 

135 


YEAR 

1986 
1S87 
1988 
1969 
1990 
1991 
1992 
1993 
1994    1271 

Tisgs      i:lJ 

f  water  emergency  :n  eifect  May.  1995 

Sandy  Point  .las  a  water  ngnt  ot 
143acre-(eeL  Before  more  nook-ups  can 
6e  given,  a  numcer  ot  recuirements  have 
to  be  satisTied   The  Sarcy  =oint 
Improvement  Co  iSPIC)  has  Ceen  trying 
to  satisfy  itiose  .-eouirerpents  ;or  the  past 
five  years  using  engineers  attorneys 
and  now  me  water  regctiaticns    Tr.e 


Slate  errcrasizes  *ater  corser-.=i  c>' 
T.'^e  :aDie  acove  snows  :^ai  .vater 
rreters  lad  ;ne  greatest  eftec:  zr.  dc 
servation    Nciewcrthy  s  :r.ai  :ciai 
water  use  nas  fieclined  sir.cs  i993 
Thanks  ;o  ccmmunrty  sacrrf:ces  n 
1995.  *aier  use  was  tewesi  5.rce 
19S0    Even  with  full  aUhcrrrC  .vai^ 
use  the  SP'C  acuifer  may  net  slcc 
enough  water  since  the  :.jmn-i  weil 
started  purr.pmq  (rem  the  same  source 
in  tS93    In  1986  orior  to  our  present 
authonzed  ■■'3  acre-leet.  Sanay  =oini 
was  using  over  twice  as  mucn  water  as 
we  presently  Co.  which  proves  cur 
acuiter  was  adeouate  lor  ail  luture 
deveteorrent  pnor  to  the  Lummi  well 
Hopefully  the  negotiations  will  -esolve 
this  matter  tiy  July    An  acre-'cct  s 
roughly  equivalent  to  '«ater  ere  tcct 
deeo  on  a  tootpail  t:e!d.  in  one  year 
Sandy  Point  uses  ?nough  water  tc  'ill  a 
(ootoall  field  iCO  leet  deep 

Thanks  to  a  wet  Spnng  and  Lummi 
cccoeration.  the  Sandy  Point  weil  s 
suopiying  adequate  water    Never-tre- 
less,  consen/eall  you  can.  so  f/e  can 
avoid  a  renewed  water  emergency  ike 
last  summer 

( Tnanks  to  Dal»  Petersen  for  T.e  mos.' 
intcrrraiive  aitice—  sailors  : 


^ 


COMMUNITY  ACTIVITIES 


NOTICE:    Golf  Club  Comminee  is  in 

the  process  of  recrganizaDcn     The 
first  meeting  is  to  be  heid  A/ednescay 
June  26,  7:00pni  it  tha  Marina. 
Conje  and  bnng  ycur  :aeas-  your  par- 
ticipation IS  critical  to  the  cprtinueti 
success  ot  golf  course  program       in 
Addition— prcoerly  witnessed  and 
^signed  we  nave  receved  word  that 
George  Coward  made  a  Hole-in-One 
on  the  81h  Hole  on  Marc*^  19  at 
3  15pm'  CongratLianors' 


SANDY  POINT  CLEAN-UP:  Zrca 
again  en  Apnl  20  the  ccnn-umty 
turned  out  to  spruce  up  "he  area  src 
It  IS  'ocKir.g  better-  most  peccie 
commenting  that  everyone  seems  tc 
be  doing  a  tetter  ,cb  during  the  year 
at  seeping  imer  cM  the  streets  anc 
vacant  lots,  m  acditicn.  South  Cape 
was  imoroved"  The  .Manna  area 
recuires  the  mcst  work  -arc 
appears  to  ce  a  war  zone  with  the 

5  P  C.'0an-'jp  conanuea  sn  page  3 


March  25,  1996 

Via  Facsimile  380-6331 
Lummi  Water  &  Sewer  Board 
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Mark  Asmundson 

2626  Ontario  Street 

Bellingham.  WA  98226 


Re:  Contract  between  the  Citv  of  BellinQham  and  the  Lummi  Nation  for  the  Provision  of 
Water 

Dear  Members  of  the  Water  &  Sewer  Board: 

I  have  been  asked  to  clarify  my  understanding  of  the  circumstances  in  which  the  City  of 
Bellingham  agreed  to  extend  water  to  the  Lummi  Nation  a  few  years  ago. 

While  there  were  many  Issues  discussed  and  debated,  one  issue  that  had  been  raised 
had  to  do  with  the  availability  of  water  to  residents  of  the  reservation  property. 

It  is  my  recollection  that  the  representation  of  the  attorney  for  the  Lummi  Nation  set  ^ 
forth  that  the  Tribe  was  prohibited  by  its  own  internal  regulations  from  making  allocation  *^ 
of  water  on  the  basis  of  tnlsal  membership. 

I  certainly  cannot  speak  authoritatively  on  this  subject,  given  the  passage  of  time,  but  it 
is  my  recollection  that  any  concern  about  the  limitation  on  access  to  water  supplies  was 
alleviated  by  the  assurances  of  the  attorney  for  the  Lummi  Nation  concerning  the 
intennai  operating  rules. 

I  hope  this  statement  is  of  some  value  to  you. 

Very  truly  yours. 


Mark  Asmundson 
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Committee  of  the  Whole 
January  8,  1990 
Page  2 


iajJU^a^  C^  ^-^/^^ 


CouDcilmember  Gischer  I  think  that  addresses  the  concern  that  we  had,  that  we've  have  inserted  that 
language  in  there  initially  so  that  in  fact  whether  there  were  Indian,  non  Indians,  own  land,  didn't 
own  land,  that  they  wouldn't  be  discriminated  against.  It  appears  to  me  that's  already  taken  care  of 
in  their  sewer  and  water  codT 

Councilmember  T.  Johnson:  There  were  three  or  four  questions  that  Mr.  Johnson,  on  December  7, 
were  asked  the  council  and  were  asked  the  City  Attorney,  and  in  perusing  them  I,  you  know,  I 
thought  it  was  quite  germane  to  the  non  discrimination  issue,  however,  the  language  from  the  Lummi 
Sewer  Code,  I'm  not  sure  if  it  applies,  if  no  distinction  of  race  would  also  apply  to  hook  up  charges 
or  not. 

S.  Johnson:  Again,  I'm  not  sure  of  how  much  you  got,  but  section  8.04  refers  to  connection  fees. 
(Councilmembers:  We  don't  have  that.)  It's  virtually  identical  language.  (Gischer:  But.  the  first  part 
of  8.03  says  fixing  rates  and  charges)  I  can  read  from  the  version  I  have  that  says:  "No  distinction  in 
connection  fees  shall  be  made  on  the  basis  of  race,  color,  creed,  religion,  or  tribal  membership  of  the 
owner  or  occupier  of  the  property  served.  Nor  shall  any  distinction  be  made  on  the  basis  of  ownership 
of  land  whether  it  be  trust,  tribally,  or  individually  owned."  1  thinK  tnai's  ine  same  languagi  Ih&t'S 
in  8.03.        ■  ' 

Then  it  goes  on  to  enumerate  some  factors  that  can  be  considered:  Difference  in  cost  of  construction 
of  facility  serving  a  property;  length  of  time  from  construction;  amortization  and  depreciation 
schedule  for  the  portions  of  the  system  serving  that  property;  replacement  costs  for  that  portion  of 
the  system  serving  the  property;  capital  contributions  made  to  the  system  or  portions  thereof  by  the 
owner  of  surrounding  property;  and  any  other  matters  which  present  a  reasonable  difference  or 
ground  for  distinction  and  connection  fees. 

Then  it  goes  on  to  provide  for  what  are  called  latecomer  agreements  which  are  methods  by  which 
present  property  owners  reimburse,  or,  the  future  users  reimburse  a  developer  for  building  part  of 
the  system. 

Asmundson:  Right  we  have  similar  provisions  in  the  City.  Most  of  the  councilmembers  are  at  least 
familiar  with  the  basics  of  the  latecomer  provisions.  Skip,  just  as  a  matter  of  ritual,  if  somebody  feels 
any  property  owner,  within  the  confines  of  the  reservation,  feels  that  they  have  been  discriminated 
against  in  fashion  that  violates  section  8.03  or  8.04,  what  is  their  recourse? 

S.  Johnson:  Well,  their  first  recourse  would  be  with  the  sewer  and  water  district  itself.  And  then 
appeals  from  there  would  go  to  the  council  and  from  there  to  the  Tribal  Court,  and  there  is  a  Court 
ol  Appeals  as  well,  but  that  is  the  end  of  the  system.  There's  no  way  to  get  Into  the  U.S.  Supreme 
Court  or  anything  directly  from  the  Tribal  Court. 

Asmundson:   Councilmembers,  Tip,  you  want  to  go  on  to  question  two? 

T.  Johnson:  Well,  I  think  all  four  of  the  questions  that  were  asked.  I  mean  they  were  basically 
positing  to  what  extent  does  the  City  intend  this  non  discriminatory  basis  to  apply.  Maybe  what  we 
ought  to  do  in  section  one  is  delete  the  word,  starting  at  the  big  black  arrow,  where  it  says,  delete  the 
words,  "On  a  discriminatory  basis."  I'll  just  continue  the  sentence  to  the  end  to  the  last  word^"hearing_,  •    a^ 


7?7.  {;jouujta*^''-^ 


^r  r  r- 
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l".  S.  Dtpartnient  of  .Justice 

Office  of  the  Deput)  Attumey  General 
Office  of  Tribal  .lu^nce 


M  rtlim.-Mn,  p  c  :oi>'.- 


August    2.    1995 


;■ .  :}  I   1995 
Honorable  Marlene  Dawaon 

Council  Member  '.V-:.V''' .'■'•••  i  ■'  ''• 

Whitcoin  County  Council  '"    "■''r  'n'r''.'' 

Covirthouse  ..-'Ji.wiL 

311  Grand  Avenue 
Bellmghara,  WA  98225-403Q 

Dear  Ms.  Dawson: 

This  is  a  response  to  your  letter  dated  July  6,  1995  to  the 
Attorney  General  regarding  federally  funded  segregated  school 
gyetema  on  Indian  reservations .  

You  raise  a  concern  as  to  whether  federal  funding  of  achools 
for  Indian  children  on  an  Indian  reservation  is  in  violation  of 
our  federal  desegregation  policy.   The  answer  is  no. 

Froin  the  earliest  days  of  our  Republic,  the  United  States  of 
America  haa  recognized  Indian  tribes  as  domestic  dependent 
nations,  Cherokee  Nation  v.  Georgia.  30  U.S.  (5  Pet.)  1,  17 
(1831),  and  our  Constitution  recognized  the  self-government  of 
Indian  tribes  in  the  Supremacy  Clause  affirmation  of  Indian 
treaties  entered  into  under  the  Articles  of  Confederation,  which 
governed  our  Nation  from  1776  until  1789.   In  early  Indian 
treaties,  the  United  States  undertook  a  duty  to  "protect"  Indian 
tribes,  establiehing  one  of  the  base.q  for  our  Federal  fr-ust 
iesponslDility  to  Indian  tribes. 

Accordingly,  Indian  people  are  not  considered  a  "racial 
group, "  but  rather  are  considered  to  be  members  of  domestic 
dependent  nations  with  whom  the  United  States  has  a   special 
"political"  relationship.   Therefore,  the  United  .States  (hay)  fund 
schools  for  Indian  children  on  Indian  reservations  in  accordance 
with  the  Constitution. 

In  1834,  Congress  reported  that:   "The  education  of  the 
Indians  is  a  subject  of  deep  interest  to  them  and  to  us."   H.R. 
Rep.  No.  474,  23rd  Cong.,  isc  Sese.  20  (1834).   Unfortunately, 
the  United  States  education  policy  towards  Indians  was  often 
laced  with  our  cultural  biases.   For  example,  in  1838,  the 
Commissioner  of  Indian  Affairs  reported:       /]      J    J.         Ar   jt>    QA' 


"'  ■  ^^^mss^>^. 


yn.   <3u-XJ^»>_^ 
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Honorable  Marlene  Dawson 
Page  Two 

The  principal  lever  by  which  Indians  are  to  be  lifted 
out  of  the  mire  of  folly  ...  is  education  ...  To  teach 
a  savage  man  to  read  ...  ie  to  throw  a  seed  on  a  rock, 
. . .   Manual-labor  schools  are  what  the  Indian  condition 
calls  tor. 

Comm'r  Ind.  Aff r.  Ann.  Rep.,  S.Doc.  No.  1,  25th  Cong.,  3rd  Sess . 
450  (1838).   Given  this  attitude,  and  the  many  discriminatory 
policies  applied  to  Indian  people  over  the  yeare,  it  ia  not 
surprising  that  the  Hauidbook  of  Federal  Indian  Law  explains: 

. . . Indian  education  was  characterized  by  a  Senate 
subconunittee  in  1969  as  "A  National  Tragedy  --  A 
National  Challenge,"  both  because  of  its  lack  of 
success  in  preventing  high  rates  of  illiteracy  and 
dropping  out,  and  because  it  ignored  the  needs  and 
culture  of  Indian  people. 

F.  Cohen,  HANDBOOK  OF  FEDERAL  INDIAN  LAW  (1982  ed.)  at  678. 
Today,  the  goal  of  indicin  education  ia  to  give  Indian  communities 
greater  control  over  the  education  of  Indian  children,  so  that 
these  young  people  have  an  opportunity  to  succeed  in  their  future 
endeavors  and  to  continue  the  fine  traditions  of  their  people. 
This  policy  is  consistent  with  our  Nation's  pledge  to  "protect" 
the  Indian  tribes  and  our  corresponding,  crust  responsibility. 

Me  appreciate  your  concern  for  your  constituents.   If  we  may 
be  of  any  further  aselstance,  please  do  not  hesitate  to  contact 
us . 


Sincerely,  , 

Herbert   A.    Becke//   //I  I  I  * 

Director  IKJI'\I  M 
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Tuition  1994-95 

page  2 

Resident 

Non-Resident 

Resident 

Non-Resident 

Credits 

Tuition 

TuiUon 

Fees 

Total/Qtr. 

Total/Qtr. 

1 

12.00 

32.00 

32.50 

44.50 

84.50 

2 

24.00 

104.00 

65.00 

89.00 

169.00 

3 

36.00 

156.00 

97.50 

133.50 

253.50 

4 

48.00 

208.00 

130.00 

178.00 

338.00 

5 

60.00 

260.00 

162.50 

222.50 

422.50 

6 

72.00 

312.00 

195.00 

267.00 

507.00 

7 

84.00 

364.00 

227.50 

311.50 

591.50 

8 

96.00 

416.00 

260.00 

356.00 

676.00 

9 

108.00 

468.00 

292.50 

400.50 

760.50 

10 

120.00 

520.00 

325.00 

445.00 

845.00 

11 

132.00 

572.00 

357.50 

489.50 

929.50 

12-18 

144.00 

624.00 

390.00 

534.00 

1014.00 

19 

156.00 

676.00 

400.00 

556.00 

1076.00 

20 

add  12.00 

add  52.00 

add  10.00 

add  22.00            add  62. 
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TUITION  AND  FEES 
1994-93  Academic  Year 


The  cost  of  obtaining  u  education  at  Northwest  Indian  College  is  ihared  by  Lummi  Indian  Tribe  and 
other  participating  northwest  Indian  tribes  hosting  NWIC  classes  and/or  activities  as  well  as  the  Bureau  of 
Indian  A£Eiirs,  which  provides  a  per  student  subsidy  for  resident  students  meeting  tribal  enrollment 
criteria.  Non-resident  students  are  wTy**^  a  higher  tuition  to  ofDiet  BIA  subsidy  provided  for  resident 
students.  Tuition  and  all  fees  are  approved  by  the  NWIC  Board  of  Trustees  and  are  subject  to  change  with 
notice. 

Tuition,  fees  and  book  costs  must  be  paid  at  the  time  of  registration,  unless  special  arrangements  are 
approved  by  the  Business  or  Financial  Aid  ofBce  prior  to  registration.  Unpaid  tuition  and  fees  will  be 
deducted  from  financial  aid  awards  to  students. 


Tuition 


Registration  and 
Computer  Fee 

Student  Activity  Fee 


Building  Fee 
Application  Fee 
Resident  Student 


Non-Resident  Student 


Resident  Students:  $12  per  credit  for  12-18credits 
Non-Resident  Students:  $32  per  credit  for  12-18  credits 
Tuition  for  credits  in  excess  of  18  will  be  charged  at  the  respective 
rate  for  each  credit  taken  in  that  quarter. 

A  fee  of  $  10  per  credit  to  support  the  costs  of  maintaining  and  processing 
student  records,  induding  the  college  computer  system  and  computer  labs. 

A  fee  of  S7^  per  credit,  op  to  12  credits,  to  support  student  government 
sponsored  activities,  for  NWIC  students. 

A  fee  of  $13  per  oedit,  up  to  12  crediu  for  facility  maintenance,  improvement 
and/or  expansion. 

A  one-time  fee  of  S2S.  paid  by  all  full-time  students  seeking  admission  into 
a  specific  degree  or  certificate  program. 

Resident  students  are  defined  as  those  students  who  live  on  or  near  an  Indian 
reservation  and  can  demonstrate  Indian-ancestry  or  enrollment  in  a  federally 
recognized  tribe  or  Alaskan  native  corporation.  Spouses  and/or  dependents 
of  resident  students  as  well  as  employees  (and/or  their  spouse  or  dependents)  of 
NWIC  and  tribal  (or  other  Indian  agencies)  within  the  NWIC  service  area  may 
also  be  considered  resident  students. 

All  students  who  do  not  meet  the  definition  above,  including  members  of 
indigenous  groups  firom  outside  the  United  States. 

approved  6-2 1-94 
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LG/viMI  lINDIAfN  BUSINESS  COGfNCIL 

2GIG  KWirjA  r\0   ;   BELLIIJGHAW.  WASHINGIOtg  98226  9298  •  (20G)  734  8180 


(fvJiUxT 


0 


July  14,  1993 


Mr.  P.  J.  Murray- Jones 
South  Cape  Propertlen  btd . 
AlO  55  Tai  Hong  Street 
Lei  King  Wan        * 
Hong  Kong 

Dear  Mi'.  Jones; 

On  June  15,  1993  the  buniml  Indian  Business  Council  (LIBC) 
reviewed  your  application  tor  the  pxtenfiion  of  sewer  services  to 
your  proposed  development  on  the  soutli  cape  of  Sandy  Point.   Tlie 
LIBC  denied  approval  for  this  sewer  extension  application. 

'I'liere  are  Lh» c  ie,Tsonp  foi  this  denial.   First,  the  project 
hns  not  been  approved  by  the  Lunuiii  Planning  Department,  as 


required  by  Section  4.011  of  thr  Ltinnni  'I'ribal  Sewer  and  Water 
District  Ordinance.   Second,  there  is  no  assured  supply  of 
domestic  water  to  your  project  tliat  compiles  with  Lunnni  Nation 
laws  and  policies.   And  tliird,  an  internal  review  by  our 
technical  staff  recomnended  acjalnst  extending  the  sewer  onto  a 
landCoriii  tliat  Is  unBLal)Je  and  Rnbjpct  to  ongoing  erosion  and 
flooding  and  is  vulnerable  to  dcunage  from  seisiiiic  activity. 

You  may  contact  us  through  the  Planning  Department  if  you 
wish  to  submit  information  in  a  liearing  before  the  LIBC  for  a 
review  tliis  decision. 


Sincerely, 

Henry   Cayey,    Cliairnian 

Luniiii    Indian  Business  Council 


^^ 


Luiiiiiil    .^ewei"    l((jard 
l.iiiiunt     PJaiinliig    Coiimil  RsJon 
Liiiiiiiil   Water   HeeouicfB   Kept 
Wliatcom  County  Stiorellnes  Uept 


ir...:.'-i  '■.I  .I--. 
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I-- • ) 

•ii-.mi.i.'/Aj'jiDi 


?.'. 


Ui:...:i.l)i.r  ir.,  rj}i 


I'.i'ply   To 
AUUii  OC: 


i;o-i05 


Ks.    Linnca  G.    Smiv.li 

?.:30U   Leewatd  Way 

UclliiKjli.Tm,    V/cjshing'coii      9C.273 

Dcai:  Ms.    Jinith: 

I  receiveJ  your   letter  sdilressccl  to  Uegional  Administrator 
Dona  Rasir.usseii   in-v.'hich  you  raised  concerns  about  the  Luituni 
Tribal  Sewor  District's    (Ui.sLrict)    recent  elections.      Your 
letter  raised   issues  rclatimj  to   the  District's   alleged   failure 
to  distributo   inCormatioi)   regarding  candidates  prior   to  the  end 
on  the  candidate  sigii-up  period;   to  disseminate   information 
regarding  abscntca  ballots,    even  a£tor  such  failxire  was   brougiit 
to   its  attention;    to  alio*./  non-tribal  input  into   election 
oversight  and  ballot  counting;   and  to  adopt  election  policies 
and  pcoccdurcti. 

The   Environmental  Vrotection  Agency    (EPA)    in   the    late    1970'3 
assisted   in   Cunding  approximately  ?6  million  dollars   to   the 
design  and  constructio'ii  o£  "a  sewerage  system  ta  serve  the   Lumnii 
Indian  reservation.      The   syutem  included  two  outfall»,'  two 
treatment  plants,    and  the  associated  interceptor   system  and 
puicp  statiote. 

tU  order  to  obtain  tim  EPA  c<rant.   the  tribal  business 
council  ch.ilr  signed  an  agreement  which  included  the  assurance 
that  the   tribe  would  conply  with  EPA  regulations   prohibiting 
recipients   of   EPA  grants    trow  discriminating   against   anyone   on 
the   basis  oC   race,    color,    or  national   origin.       40   C.K.R.    Part  7 
(1973).      The  regulations   applicable   to  the  Lummi   project 
prohibit,    among   other   things,    grant  recipients    from  denying   a 
person  the  opportunity   to   participate   as   a  member   of   any 
planning  or  advisory  body   tliat   is  an   integral  part   of-  the 
program.      ^0  C.F.U.    5   7.A(b)(vii)    (1973). 

Wo  would   like   to  si<;hctlulu  a  meeting  v;ith  you   and 
representatives  oC    the   sewer  district  to  gain  a   better 
understanding  of    the   facts  supporting  your  allegations,      vre 
also  need  to  determine  whether  our  regulations   encompass   some 
or  all  of  your  concerns.      If   so,    our  preference    is   to 
informally   resolve   the   issuus.      I  nropose  meeting   on  January  7 
1992  at  10:00   in  our  Seattle  office. 
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I'J.eQiiG  call  ma  x'c   your  gai-IIcgc  convenience  at  (20G)  '353- 
U311.   I  look  foj.'./ard  Lo  hcncin'j  froui  you. 

ainueroly. 


■/J^ 


53harcn  I.   Hacnsly 
Assistant  Regional   Counnal 


cc:      Cecil.  Cnrroll,    EPA  V.'<\s;hington  Operations  Off ico 
Henry  Catjey,    Chair,    Luaral  nvvsiness  Council 
Julio  jQfCorsou,    Luiiiiui  Tribo.L  Sewoi:  District  Election 

CoMunittee 
Skip  Johnsen,    attocnay,    I.umraj.  Tribal  Sewer  District 
Eucjcne  DeCotcau,    ITaniv:;-2r,    Luaimi  Tribal  Sewer  District 
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^IfHTTiiTCy^PE  IPEOPERTIES  LTfl * 


25D,    V/EALTHY    PLAZA 

i33    SllAU    KEI    WAN    ROAD 

HONG     KONG 

TKL:  2568  0264,2560  0203 

FAX:    25G8    6066 


Our    r<Rf  •       SCP/  '4<» 


27    AUG    96 


PERSONAL 


cA3CJW»U>^ 


my    ^  OC        ^ 


Mr    C    Cl.^rke 

Regional    Adinini  stral-.oi- 
H.S.     Environmental     Proterl. ion   Agenny 
Rfigion    10 
1  ?00    Sixth    Avfiniin 
?,n.fi  1. 1. 1  fi ,     WA    9H  I  O  I 


re;: 


COMPLAIH r  OF  RACIAL  DISCRIMINATION 
DY  LUMMI  TRIBE  IN  VIOLATION  OF 
I T ' S  SEMER  GRANT  AGREEHENT 


I  am  very  conrerned  ho  receive  the  letter  of  21  AUG  96  over 
your  name,  but  f^ignnd  for  yoii  by  another,  for  the  following 
reasons :- 

(A)  Yon  say-  that  my  complaint  was  "filed  untimely  and  could 
therefore  not  be  invnstiqated. "  Your  letter  of  3  NOV  94  to  which 
you  refer,  states  that  tlii^  J80  calendar  days  requirement  may  be 

" waived  for  good ciusr.    EPA's  office  of  Civil  Rights  will 

dHter  mined  if  a  waiver if.    .jus  hi  f  ied  .  " 

r  would  submit  that  the  fact  that  I  have  been  in  contact  and 
correspondence  with  your  Agency  for  some  two  years,  of  itself 
constitutes  a  waiver,  otherwise  you  would,  of  course,  have 
informed  me  that  I  was  out  of  time  in  November  1994. 


(B) 
is 


Be  that  as  it  may, 
not    an   isolated 


this  complaint  of  racial  discrimination 
nne-off   incident,   but    of     on-going 


A 
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di5;ci-jmi  nation.  The  ^-.ewRr  was  denied  on  23  MAR  "3,  was  being 
denied  (in  9  NOV  *?4  and  is  still  being  denied  toda<'.  Therefore, 
my  legal  advice  is  that  the  I 80  day  rule  cannot  ,>ossibly  apply 
in    this    instance. 

(C)  You  make  no  mention  .)f  tlie  additional  complaint  about  tlie 
Lummi  Indian  Tribe,  which  tjas  ser>t  to  Mrs  Contreras  hy  courier  on 
17  MAY  9<>,  concerning  r.ii;ial  discrimination  by  the  Tribe  against 
non- Indians  on  the  rt  .?>»'|- va  t  i  on  -  including  myself  -  by  not 
supplying  them  with  w.itt^r  provided  by  the  City  of  Bellingham, 
despite  earnest  assur.j nce_ to  the  City  Council  when  the  agreement 
was    siuned    that    1 1 >Rre    win 1 1 1 i    be    no    such    discri(nination . 

(D)  The  prolonged  delay  in  dealing  with  this  matter  -  from  9  NOV 
94  If)  71  AUG  96  -  is  I  .iiii  sure  you  will  agree,  unfortunate  to 
say  the  least.  f  sr  e  no  reason,  other  than  reluctance  to  get 
involved,  why  you  siiould  have  waited  for  the  Court  decision 
before  deciding  th.it  my  application  was  "untimely."  There 
appears  to  be  no  reason  why  the  two  actions  could  not  have 
proceeded  concurrnni I y ,  as  they  concern  three  quite  different 
breaches  of  three  lifferent  undertakings  freely  given  by  the 
Lummi  to  three  iJiffereiit  bodies,  not  to  practise  racial 
disc  r  i  m  i  nati  on . 


Then  again  yoiir  office  "lost"  the  twenty  page  statement  with 
the  thirty-five  enclosures  I  gave  Mrs  Contreras  on  9  NOV  94,  but 
did  not  let  roe  know  this  until  22  APR  96.  T  received  no  letter 
from    her    dated    9    FEB    96. 


You    are     incorrect,  by     the    way,     in    your    assertion     that     the 

Judge    had    s-imply    said  that     ther^a    was     no     remaining     basis     for 

exercising    jurisdiction  under    the    terms    of    the    Consent    Decree. 

You     will     see     that     she     a i so     added     "with     the     possible 

exception    of     paraciraph  74  .  "         [My    attorneys    and     other     attornays 

connected    with    the    case  bp.lieve    the    Judge    should    have    omitted    the 
word    "possible"] 


Paragraph    24    states    "However .     for    good    reason    shown    an<j    upon 
motion     to     the     Ciiurl.     by     any     party         the     Court     may     enter     such 

further    Orders    as niay_  |»e_  necessary    or    appropriate     to    efferituate 

the    purposes    of     this    Decree.  "        Thi--.    provision    is    without    a     time 
limit. 
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lliR  Judge  held  that  South  Cape  Properties  Ltd.,  not  being  a 
party  In  the  original  Decrne  "accordingly  cannot  invoke  paragraph 
24."  It  is  open  to  qiie"Stion  whetlier  "any  party"  mean<;  any  party 
to  tlifi  Decree  or  any  party  who  is  affected  by  racial 
discrimination,    «jHpending    on    your    stance. 

ThR  Court  l.hHrefom  did  not  investigate  my  complaint  of 
racial  discrimination  hy  the  Luromi  in  contravention  of  the 
Consent  liecree  -  there  u.t-^  no  hp.aring.  I  hope  this  makes  the 
position    quite    cinar. 


r  look  forward  to  a  very  early  response  -  one  which  will 
prevent  any  possit>lr>  suspicion  entering  anyone's  mind  that  you 
consider      that     nnn-discri mi  nation     rules     apply  only      to      racial 

discrimination    ao a i ns t     the    Lumnii     Indian    Tribe    and    not     to     racial 
discrimination   by    the    Tribf*    against    non-Indians. 

The  sensible  [and  easy]  way  out  is  for  the  L.T.B.C.  to  be 
persuaded  that  it  should  lift  the  ban  on  the  Lummi  Sewer  District 
from  extending  the  sewer  to  my  property,  whereupon  my  complaint 
will  be  withdrawn.  The  District,  which  approved  the  extension  on 
29  APR  93,  is,  of  course,  keen  to  increase  the  number  of  their 
customers   and    tl-m'=-.    maximise    it's   much    needed    revenue. 


Yni)    can    be    assured     that     I     do    not     intend     to     let     the    matter 


rest . 


} 


fvv^^Ocx.-<^ 


P.IM/TD 


P.  J.  Murray- Jones 
Lt.  Commander 
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I  ^^Z  ^  UNfTEU  STATliS  ENVIRONMENTAL  PROTECTION  AOBN 

''C^v*"  REGION  10  JK 

""0'*  1200  Sixth  Avenue  '     '^ 

Seaitle.  Washlngtoti  98101 

AUG  2  1 1996       J'Xy 

Lt.    conuuancler  P.J.   Hurray-Jones  o       X?       ^\   ./fv 


South  Cape  Properties,  Ltd. 
25B,  Wealthy  Plaaa 
138  Shau  Kei  Van  road 
Hong  Kong 

RE!   Complaint  File  #lU-94-R10 

Dear  CoiTijnander  Jones: 


i 


/^,* 


This  is  in  response  to  your  letter  of  July  22,  1996, 
regarding  the  status  of  your  cos^lalnt  in  which  you  alleged 
discrimination  on  the  basis  of  raoa  when  you  were  denied  a  sower 
extension  by  the  Lummi  Indian  Tribe. 

Although  you  initially  filed  your  complaint  In  November 
1994,  b'PA  did  not  receive  any  of  the  documentation  pertinent  to 
the  specifics  of  your  complaint  until  May  1996.    ^ 

After  reviewing  tbis  documentation,  we  find  that  your 
complaint  was  filed  untimely  and  therefore  cannot  be 
investigated.   According  to  the  records  you  provided,  you  were 
denied  sewer  extension  to  South  Cape  at  Sandy  Point,  Ferndale,  on 
March  23,  1993.   You  filed  your  complaint  on  November  9,  1994. 
This  date  was  well  beyond  the  lao-day  time  period  within  which  a 
complaint  should  be  filed.   You  were  notified  of  the  procedures 
to  file  a  complaint  in  a  letter  (faxed  to  you  by  Cecilia 
Contrevas)  on  November  3,  1994. 

In  December  1994  EPA  learned  that  you  had  made  a  request  to 
reopen  sx   consent  decreee  entered  in  1902  regarding  alleged 
violations  of  the  decree.   Issues  related  to  your  discrimination 
complaint  were  included  in  the  consent  decree.   The  decree, 
entered  in  Federal  district  Court,  resolved  litigation  related  to 
the  construction  of  a  wastewater  treatment  plant  on  the 
reservation.   In  October  1994,  the  court  granted  your  request  to 
reopen  the  decreee  to  aunermine  whether  the  decree  has  been 
viol-ited.   For  this  roason,  EPA  decided  that  we  would  await  the 
outcome  of  the  court's  review  befora  initiating  an  iuvestigution 
of  your  complain'.:.   in  July  1995  the  court  determined  that  it  had 
no  remaining  basis  for  exercising  jurisdiction  because  of  the 
length  of  time  that  had  elapsed.   EPA  was  informed  about  this 
determination  in  November  199S. 


rnnita  an  Rk  yc/ 
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Due  to  government  furloughs  during  the  period  Novemtoer,  1995 
through  January  1996,  wc  were  luoable  to  pursue  your  complaint 
until  the  end  o£  January  1996.  At   that  time  we  asked  you  to 
reiterate  tho  issues  raided  in  the  complaint  and  to  include 
documentation  related  to  the  issues •  T7e  received  your  response 
on  May  7,  1996. 

1  apologize  for  the  delay  in  advising  you  of  our 
determination.   However,  the  delay  did  not  affect  the  outcome  of 
this  complaint. 

This  is  the  final  agency  action  regarding  your  complaint. 
If  you  have  any  questions  about  this  matter,  please  contact 
Cecilia  contreras  at  the  above  address  or  at  206/553-2899. 

Sincerely, 


ii^huck  Clarke  ( 

(]    Regional  AOministrator 


cc:  Mary  St.  Peter 

Office  of  civil  Rights 
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WHATCOM  COUNTY 

PLANNING  AND 
DEVELOPMENT  SERVICES 

5280  Northwest  Drive 
Bellingham,  WA  98226 


-MCi^ 


MICHAEL  T.  KNAPP.  A.I.C.P. 
.-5r?'  Director 


<?0 


Py 


Director  Senate  Comtninee  on  Indian  Affairs 
838  Hart  Office  Building 
Washington,  D.C.  20510-6424 
Attention:  Nioa 

Subject:  Congressional  Hearing/Senate  Committee  on  Indian  Affairs 

Dear  Comminee  Members: 

In  so  far  as  Whaicom  County  issues  building  permits  on  tee  lands  owned  by  Lummi  Indians  inside  the 
boundaries  Of  the  Lummi  Indian  Nation  and  the  Tribe  does  not  recognize  Whatcom  County  jurisdiction 
regarding  County  Zoning  and  enforceineni  of  County  Codes,  management  of  Indian  owned  tee  lands  in 
contrast  to  Trust  Lands  is  difficult  if  not  impossible  By  failing  to  recognize  our  jurisaiction.  the  situation 
creates  potential  liability  for  Whatcom  County  in  that  we  may  be  left  to  correct  health  and  safety 
problems  on  properties  received  by  tribal  or  non-tribal  members  through  tax  torecloxures  and/or  later 
sales  to  non-Indians. 

The  Lummi  Reservation  is  an  open  reservation.  The  roads  and  sasemf.nts  are  maintained  by  Whatcom 
County.  In  so  far  as  the  tribe  manages  the  reservation  sewer  system,  they  must  provide  sewer  availability 
slips  before  construction.  During  diis  process,  the  Tribe  redirects  fee  land  owners  to  their  own  tribal 
planning  department  for  site  and  planning  approval.  This  situation  creates  confusion  and  often  a  burden 
on  our  tax  assessor  who  uses  Whatcom  County  Planning  approvals  to  notify  all  landowners  of  their  new 
tax  assessments. 

While  the  solution  to  these  issues  is  not  easily  resolved,  it  is  important  to  consider  methods  and  solutions 
that  will  enable  Indian  Nations  and  Counties  to  jointly  agree  on  ways  to  insure  life-safety  compliance. 


Sincerely, 


Ot^', 


Michad  Kjmpp-  Director 

Whatcom  County  Planning  and  Development  Services 


Poatnr  Fax  Note  7671 


ZQ^t^  Co    „|,  v*.*Ti 


Oaa 


^/^/lAfe"    / 


Nutf^anr^CD 
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LGMMI  INDIAN  BUSINESS  COUNCIL 

2616  KWINA  ROAD  •  BEi-LIN3hAN:  WASHINSTON  98226-9298  •  (360)  384- 1 J89 
DEPADIMEN' EX^ 


Friday,  June  7,  1996  '9>> 

Whatcom  County  Planning  Commission  ^^^        'ft        ^C 
5280  Northwest  Road  °'''>c^  /On 

Suite  B  %        •%■ 

Bellingham,  WA  98226  %.,, 

Dear  County  Planning  Commissioners, 


The  Lummi  Indian  Nation  urges  you  not  to  renew  the  County's  1972  Interim  Zoning 
Ordinance  for  lands  within  the  boundary  of  the  Lummi  Reservation.  Whatcom  County 

has  shown  no  legitimate  governmental  interest  in  continuing  the  Intenm  Zoning 

Ordinance  and  does  not  have  the  funds  or  staffing  to  provide  planning  services,  to  feg 
lands  on  the  reservation  Furthermore,  continuation  of  the  Interim  ^coning  Ordinandi 
perpetuates  spot  zoning,  infringes  on  the  legitimate  sovereignty  of  the  Lummi  Nation, 
and  hinders  the  Tribal  government  in  carrying  out  Its  responsibilities  as  the  recognized 
governmental  authority  within  the  bounds  of  the  Reservation. 

For  land  use  planning  to  be  successful  and  meet  the  goals  of  the  community,  zoning 
and  development  njles  must  be  consistent  throughout  a  neighborhood.  One  set  of  rules 
for  one  parcel  and  another  completely  different  set  for  the  adjacent  property  will 
eventually  lead  to  failure  of  both  planning  efforts.  This  type  of  "spot  zoning"  is 
considered  poor  planning,  and  in  fact  is  illegal  in  most  jurisdictions.  The  current  situation 
of  Whatcom  County  attempting  to  apply  its  outdated  zoning  code  to  individual  parcels  of 
land  on  Lummi  Reservation  is  a  type  of  spot  zoning,  and  defeats  land  use  goals  of  both 
the  County  and  the  Lummi  Nation    This  situation  threatens  the  ability  of  the  established 
Tribal  government  to  carryout  meaningful  land  use  planning  for  all  reservation  residents. 

Since  the  first  adoption  of  the  Intenm  Zoning  Ordinance.  Whatcom  County  has  shown 
no  legitimate  governmental  interest  in  continuing  to  apply  the  Ordinance  to  fee  lands  on 
the  Reservation.  All  individual  fee  parcels  or  groups  of  tee  parcels  are  surrounded"6v 
■  Tnbal  lands,  which  are  adversely  affected  by  the  County's  outdated  Intenm  Zoning 
Ordinance.  Reservation  residents  suffer  from  the  confusion  created  Whatcom  County's 
assertion  of  land  use  junsdiction  on  the  Reservation,  impeding  economic  development 
and  residential  development,  and  prohibiting  consistent  protection  of  environmental 
resources  The  County's  application  of  its  Shoreline  Program  to  land  within  the 
Reservation  has  materially  harmed  Tribal  tidelands  by  allowing  the  construction  of 
shoreline  structures  that  prevent  natural  shoreline  process  of  erosion  and  deposition. 
No  county  resources  are  protected  or  county  interests  forwarded  by  continuing  the 
Interim  Zoning  Ordinance    However,  important  Tribal  interests  and  resources  are 
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materially  harmed  by  the  continued  imposition  of  the  County's  Interim  Zoning 
Ordinance. 

Whatcom  County  does  not  assert  zoning  jurisdiction  over  lands  owned  by  its  citizens 
which  are  located  within  the  junsdictlons  of  Bellingham,  Skagit  County,  or  Bntish 
Columbia.  What  legitimate  governmental  interest  does  Whatcom  County  have  in 
attempting  to  assert  authority  over  lands  outside  its  jurisdiction  and  within  the  legally 
defined  bounds  of  the  Lummi  Reservation' 

The  Lummi  Zoning  Ordinance,  first  adopted  in  1973  and  since  amended,  applies  to  all 
lands  within  the  Reservation  and  has  been  approved  by  the  Bureau  ot  Indian  Affairs 
The  Lummi  Zoning  Ordinance  provides  for  a  variety  of  land  use  designations,  residential 
densities,  and  development  standards  The  Tribal  zoning  and  land  use  process  provides 
for  public  participation,  appeals  and  legal  review  of  all  land  use  decisions,  regardless  of 
properly  ownership  status.  Tribal  members,  fee  land  owners,  neighbors,  and  any 
interested  party  have  the  ability  and  right  to  present  their  case  and  seek  protection  of 
property  rights  through  the  tribal  appeal  system.  The  fact  that  only  enrolled  Lummi 
Tribal  memtjers  are  eligible  to  vote  in  Tribal  elections  has  no  bearing  on  this  issue  on 
land  use  jurisdiction.  Canadian  citizens  who  own  property  in  Whatcom  County  are  not 
eligible  to  vote  in  County  elections  just  as  US  citizens  are  not  eligible  to  vote  in 
Canadian  elections,  even  if  they  own  land  and  live  in  British  Columbia  The  fact  that  all 
residents  of  the  Reservation  have  the  right  and  ability  to  influence  land  use  decisions 
through  established  legal  process  sufficiently  protects  their  legitimate  property  rights. 

Not  only  has  Whatcom  County  not  shown  any  legal  interest  in  imposing  its  zoning  laws 
to  lands  within  the  Reservation,  the  county  admits  that  it's  funding  and  ability  to  regulate 
land  use  throughout  the  county,  let  alone  the  Reservation,  is  severely  constrained  by 
diminishing  revenues  Indeed,  the  level  of  staffing  in  the  County  Planning  Department 
has  been  steadily  reduced  by  the  County  Council  since  1993  to  meet  revenue  shortfalls 
The  county's  inability  to  provide  adequate  planning  services  to  fee  land  owners  is 
evident  in  the  fact  that  the  Interim  Zoning  Ordinance  has  been  hobbled  together  and 
recycled  for  the  last  24  years. 

Based  on  the  reasons  stated  above,  the  Whatcom  County  Planning  Commission  must 
not  approve  continuing  the  Interim  Zoning  Ordinance  for  lands  within  the  boundary  of 
the  Lummi  Reservation.  To  do  otherwise  perpetuates  bad  planning  practices  and 
disrespects  the  sovereign  government  of  the  Lummi  Nation.  I  urge  you  to  repeal  the 
Intenm  Zoning  Ordinance. 

Thank-you. 
Sincerely, 


Henry  Oagey 

Chairman 

Lummi  Indian  Business  Council 
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LUMMI    INDIAN    BUSINESS  COUNCIL 

2SI6  KWINA  RO.  •  BELLINGHAM.  WASMINQTON  98226-9298  •  (209)  734-8)80 
CeP*«TMENT; .  EXT.  _^ _ 


J.B.  Kyan 

Building  servlcas  Division  HABa9«r 
5280  Norchweet  Drive 
B«llingham,  MA  9822C 


Re:   Building  Permit  BliD94-1050 
3133  Sunsat  Drive 


Dear  Ma.  Ryan; 

The  Lunml  Nation  has  the  following  coonenta  on  the  above 
permit  application: 

Juriadiotlon 

fTbe  Katlon  doea  not  recognize  the  jurisdiction  oC  whatcon  < 
County  to  issue  permits  on  the  Lumni  Reservation.  ^ 

Bherelaods 

Although  this  permit  states  that  the  bluCC  is  not  eroding 
and  therefore  the  setback  is  £ron  OUHK  and  not  the  top  of  the 
banlc,  in  April  of  this  year  a  shorelines  pennit  was  issued  by  the 
County  for  3il3  Sunset,  several  lots  away,  for  construction  of  a 
retaining  wall,   in  that  permit,  SHS94-O00e  and  6H994-0003  a 
conditional  use  permit  w»s  issued  'to  retard  banX  erosion.* 

Now  this  permit  is  issued  that  states  that  the  bank  is 
stable  and  not  eroding,  litis  is  inconsistent  and  ws  object  to 
issuing  a  Shoreline  setbaok  fron  OHNM.  The  Whatcom  County 
Shoreline  Management  Plan  requires  that  setbacks  be  measured  from 
the  top  of  eroding  banks  (23. 90. C.I),  and  this  permit  violates 
-   the  County  ordinance.  The  setback  should  be  measured  from  the  top 
of  the  bank  and  no  variance  allowed,  in  addition,  the  maximum 
height  of  30  ft  violates  the  ehorelands  ordinance,  as  this 
residence  is  within  lOO  feet  of  OHWM  and  therefore  is  limited  to 
2S  feet.  The  County  has  been  notified  by  the  Lumml  Nation  many 
times  that  we  object  to  allowing  shoreline  construction  which 
later  re<iuire8  shoreline  protection  to  be  built.   As  property 
owners  and  goyemroent  authority  over  the  adjacent  tidelands,  we 
object  to  this  process  which  results  in  damage  to  our  tidelands 
and  resources. 

Water  Supply 

...   The  Sunset  Water  Association  which  is  the  w»ter  supply  for 
tniB  residence  is  operating  under  a  state  permit  based  on 
Reservation  groundwater  withdrawals.  This  is  water  that  belongs 
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to  th4  Lunwl  Nation  under  its  Treaty reservwl  vatar  »?ightfl.  The 
Btato  and  Lunml  have  agreed  to  negotiate  a  eettleinent  o£  the 
Tribe's  senior  right  and  until  that  is  complete,  there  Is  no 
certainty  that  there  will  be  surplus  water  available  for  non- 
Tribal  uee.  The  county  should  not  allow  residences  to  be 
constructed  for  which  there  may  not  be  a  future  water  supply. 

For  the  above  reasons  the  luwsi  Nation  objects  to  the  permit 
as  it  atands.  Please  call  me  («47-«a73)  or  Merle  Jefferson  (647- 
6235)  if  you  would  liKe  to  discuss  this  further. 

V 

Sincerely, 

•■^roy  Deardorff 
Administrator 
Water  Resources 

cc:  DOB  Shorelands 
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SECTION  4.07.  HEV  CONSTRUCTION.  No  new  construction  shaV'l  be  permitted  which 
does  not  use  the  public  sever  unless  the  owner  shall  execute  an  agreement  with 
the  Board  In  which  the  owner  shall  (1)  promise  to  connect  to  the  public  sewer 
as  soon  as  the  sans  becomes  available  tor  connection  as  defined  In  Section 
4.06  hereof;  and  (2)  agrees  to  participate  in,  support,  and  become  a  part  of 
any  local  improvement  District  or  utility  local  improvement  District  which 
shall  be  formed  to  serve  the  property  or  any  part  thereof;  and  (3)  agrees  to 
pay  any  and  all  charges  associated  with  the  extension  of  the  sever  system  to 
the  property  or  any  part  thereof. 


jECTION  _4.08.j  (XONNECTION  PRIORITY^)  After  the  initial  connections  to  the 
system,  or  in  any  case  after  January  1,  1984,  all  connections  to  the  system 
shall  be  made  on  a  first  come  first  served  basis,  without  regard  to  the  race. 
color,  creed,  religion,  or  tribal  membership  of  the  owner,  provided  that  'nT) 
connection  shall  be  made  until  the  Luraml  Planning  Department  shall  certify 
that  the  structure  to  be  connected  il  in  present  compliance  with  applicable 
tribal  toning,  subdivision,  building,  plu-tblng,  electrical,  construction,  or 
other  health  and  safety  codes  and  ordinances  as  adopted  by  the  Lumrai  Indian 
Tribe. 


f 


IV 
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LUMMI  CODE  OF  LAWS 

PREAMBLE 

The  following  Code  of  Laws  relative  to  the  Luimni  Indian 
Reservation  and  to  rights  and  duties  in  areas  off  reservation 
fishing  and  hunting  areas  secured  by  the  Treaty  of  Point  Elliott  of 
1855,  is  hereby  enacted. 

TITLE  1  -  LUMMI  RESERVATION  COURT  -  GENERAL  RULES 

[History]  Res  S-13  (10/7/74) 

Chapter  1.1  Establishment  of  Coxirt 

1.1.01  Establishment  of  Court 

There  is  hereby  established  for  the  Luraini  Indian  Reservation 
in  Washington  a  court  to  be  known  as  the  Lummi  Reservation  Court, 
hereafter  referred  to  as  the  Reservation  Court. 


^^apter  1 .  2  Jurisdiction 


1.2.01   "Lummi  Reservation  Court  Jurisdiction"  Defined 

The  jurisdiction  of  the  Reservation  Court  and  the  effective 
area  of  this  Code  shall  include  all  territory  within  the  Lurami 
Reservation  boundaries,  including  fee  patented  lands,  allotments, 
assignments,  roads .  waters ,  bridges ,  and  lands  used  for  agency 
purposes,  and  lands  outside  the  boundaries  of  the  Reservation  held 
in  trust  by  the  United  States  for  individual  Lummi  Indians  or  for 
the  Lummi  Tribe  of  the  Lummi  Indian  Reservation,  and  it  shall  be 
over  all  persons  found  therein.  It  shall  include  jurisdiction  over 
members  of  the  tribe  when  fishing  at  usual  and  accustomed  grounds 
and  stations  recognized  by  the  Treaty  of  Point  Elliott  of  1855,  and 
when  hunting  or  gathering  roots  and  berries  on  open  and  unclaimed 
lands  as  guaranteed  by  the  Treaty. 

Chapter  1 . 3   Appointment  and  Removal  of  Judges 

1.3.01   Number  of  Judges 

The  Reservation  Court  shall  consist  of  one  chief  judge  whose 
duties  shall  be  regular  and  permanent  and  at  least  two  associate 
judges  who  may  be  called  into  service  when  the  occasion  arises. 

1.3.02 Appointment.  Compensation  and  Terms 

Each  judge  shall  be  appointed  by  the  Business  Council  and 
shall  be  compensated  on  a  basis  to  be  determined  by  the  Council. 
Each  judge  appointed  by  the  Council  shall  hold  office  for  a  period 
of  six  (6)  years,  unless  sooner  removed  for  cause  as  provided  in 
this  chapter,  or  by  reason  of  the  abolition  of  the  office,  but 
shall  be  eligible  for  reappointment. 
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The  term  "signature"  as  used  in  this  Code  shall  be  defined  as 
the  written  signature,  official  seal  or  thumb  print  of  any 
individual . 

1.10.03  Business  Council 

The  term  "Business  Council"  or  "Council"  as  used  in  this  Code 
shall  refer  to  the  Business  Council  of  the  Lummi  Tribe  of  the  Lummi 
Indian  Reservation  of  Washington. 

1.10.04  Agency 

The  term  "Indian  Agency"  in  this  code  shall  refer  to  the 
Western  Washington  Regional  Agency  of  the  United  States  Department 
of  the  Interior,  Bureau  of  Indian  Affairs,  Everett,  Washington. 

1.10.06  Court 

The  terms  "Court" ,  or  "Reservation  Court" ,  as  used  in  this 
code  shall  refer  to  the  Lummi  Reservation  Court  or  the  Lummi  Court 
of  Indian  Offenses  as  the  case  may  be. 

1.10.07  Person 

The  term  "person"  shall  include  any  natural  person,  corpora- 
tion, trust,  unincorporated  association,  partnership,  and  federal, 
state  or  local  governments,  agencies  or  subdivisions  thereof. 

Chapter  1.11  Relations  with  the  Court 

l-ll-Ol B.I. A.  Employees 

No  field  employee  of  the  Bureau  of  Indian  Affairs  shall 
obstruct,  interfere  with  or  control  the  functions  of  the  Tribal 
Court  nor  shall  he  influence  such  functions  in  any  manner  except 
as  permitted  by  this  Code  or  in  response  to  a  request  for  advise  or 
information  from  the  Court.  Employees  of  the  Bureau  of  Indian 
Affairs,  particularly  those  who  are  engaged  in  social  service, 
health  and  education  work,  may  assist  the  Court,  upon  its  request, 
in  the  proper  treatment  of  the  individual  offenders. 

Chapter  1.12   Consent  to  Jurisdiction 

1.12.0  1^  Implied  Consent 


Entrance  by  any  person  into  the  Lummi  Reservation  or  Reserva- 
tion Court  jurisdiction  as  defined  in  Section  12.1.010  of  this  Code 
shall  be  deemed  equivalent  to  and  construed  to  be  an  acceptance  of 
the  jurisdiction  of  the  Reservation  Court  and  a  consent  to  such 
jurisdiction  over  his  person  concerning  any  legal  action  pursuant 
to  this  Code  and  shall  further  be  deemed  a  consent  to  a  service  of 
summons  or  process  by  registered  mail  with  return  receipt  requested 
at  his  last  know  address. 


ClERKCf  THE  COUNCIL 
Cam  Sfown-Davis 
BUOCFT/PROCRAM  ANALYST 

Bob  Woods 
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WHATCOM  COUNTY  COUNCIL 

COURTHOUSE 

31 1  Grano  Avenue 

Bellingham.  WA  98225-4038 

April  4,  1996 

Representative  Jack  Metcalf 
VIA  Fax 

733-5144 

Dear  Representative  Metcalf: 

The  Records  Department  at  the  Portland  Bureau  of  Indian  Affairs  office  has  indicated  the  Lummi 
Utility  Tax  is  no  longer  active  but  are  prohibited  from  putting  anything  in  writing-  Could  you 
contact  the  Interior  Department  and  provide  me  written  verification  as  to  whether  appropriate 
authorization  is  active  and  also  as  to  whether  any  authorization  at  the  approporiate  level  has  ever 
been  granted? 


LOLSCIL  MLMBERb 

SjrDarj  i    Brenne' 

Tom  BroN*f 

Maricne  Dawson 

Robert  A  Imhor 

Ward  Nelson 

Alvin  Starkenbur^ 

Kalhv  Sunc 


Sincerely, 


Mariene  Dawson 
Council  Member 


Post-It"  brana  lax  transminal  memo  7671 


D*pl- 


'7j3-^r/</y 


>of  pttQM »   y 


J<oc:  ic/)/e  ■i^<:-^iM'^/yixw/p„eJ)jQo.  'Ic  o 


'lclL>-<^G9D 


'733'-c3S-g^ 


Dana  Brown-Davis,  Clerk  of  the  Council 
Correspondence  file 


OAJU  ■ 
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gi£a<Of  THE  COUNCIL 

Dana  Brown-Davis 

BUDGET/PROGRAM  ANALYST 

Bob  Woods 


WHATCOM  COUNTY  COUNCIL 

COURTHOUSE 

311  Grand  Avenue 

Bellingham.  WA  98225-4038 


COUNCIL  MEMBERS 

Barbara  £    Brenner 

Tom  Brown 

Mariene  Dawson 

Robert  A  Imhof 

Ward  Nelson 

Alvin  Starkenburg 

Kalby  Sutler 


April  17,  1996 

Representative  Jack  Metcalf 
Civic  Center  Building 
322  N.  Commercial 
Suite  203 
Bellingliam,  WA  98225 

SUBJ:  Status  of  Trital  Employment  RigKls  Office  (T.E.R.O.)  Ordinance 

Dear  Representative  Metcalf: 

Since  all  or<linances  aJopteJ  ty  the  Lummi  Trite  affecting  non-Indians  must  Le  approved  Ly  the 
Commissioner  of  Indian  Affairs  or  his  delegate,  may  we  have  the  status  of  the  enclosed  T.E.R.O. 
Ordinance.    The  Portland  Area  Director   df^pit/.  numerous  requests  concerning  adoption  of  trihal 
ordmances,  has  never  provided  any  written  dnpiimmfatinn  ghrmHnpi  his  approval  or  disapproval. 
Consequently,  I  am  asking  for  a  written  verification  of  approval  or  denial  from  the  Interior 
Department  and  woijd  appreciate  your  help  in  securing  a  written  response. 


sincerely, 


./^tetii-'/Liz;  y^' 


Mariene  Dawson 
Council  Memher 


.cJU*'"^'^-^' 


Senator  Slade  Gorton 

Senator  Patty  Murray 

Jeff  Monsen,  Whatcom  County  Puhlic  Works 

Dana  Brown-Davis,  Clerk  of  the  Council 

Correspondence  file 
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Judge  Barbara  Rothstein 

United  States  District  Court 

Western  District  of  Washington 

Seattle,  W A  98104-1187  May  5,  1995 

Dear  Honorable  Judge  Rothstein 

Subject:  1980  Consent  Decree 

As  you  are  the  author  of  the  1980  Consent  Decree  in  the  Lummi  Indian  Tribe  vs.  Wilbur 
Hallauer  case,  I  would  like  to  draw  your  attention  to  the  Lummi  Business  Council's 
violation  of  1 1  d  and  1 1  e.  The  Tribal  Council  has  acquired  through  the  Self-governance 
Act  control  of  their  tribal  member's  trust  land  as  it  related  to  real  estate  transactions.  I  am 
the  agent  for  an  out  of  the  area  Lummi  tribal  member  by  the  name  of  Mrs  Grace  Erickson. 
Her  two  sisters  had  adjoining  parcels  of  property  that  were  transacted  through  the  bureau 
of  Indian  Affairs  and  sold.  Over  a  year  ago  I  delivered  a  purchase  and  sale  agreement, 
signed  by  both  parties  on  Mrs.  Erickson's  property  to  the  Lummi  Tribal  Council's  real 
estate  division.  As  of  this  time  there  has  been  no  action  taken  after  telephone  calls  plus 
letters  by  both  myself  and  Mrs,  Erickson.  Mr.  Hostlier,  the  manager  of  that  division 
recently  told  me  that  they  did  not  like  land  to  be  taken  out  of  the  trust.  My  client, 
needless  to  say,  is  very  distraught  about  the  situation.  The  Tribe,  while  apparently  not 
willing  to  purchase  the  property  at  market  value,  is  holding  their  member  economically 
hostage.  Since  she  lives  outside  the  area,  it  is  diflBcult  for  her  to  address  the  problem 
herself  In  addition,  she  has  financial  limitations. 

As  a  federal  judge  currently  reviewing  the  Consent  Decree,  you  have  some  very  important 
power  and  influence  as  it  comes  to  protecting  the  lives  and  property  of  Indians  as  well  as 
non-Indian  people  on  the  reservation. 


Respectfully, 


Betty  Wa 

Licensed  Real  Estate  Agent 

21 10  Iron  Street 
Bellingham,  WA  98225 
(360)671-4624 
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BUDCET/PROCRAM  ANALYST  CTB  Jfl-jT^   '  Marlene  Djv>., 

Sob  Woods  \\  "^VtJ  j  Ldrn  h-jr- 

Kenneth  K   Hendo'vc" 

Robea  A  imno' 

Ward  Ncisor 

WHATCOM  COUNTV  COUNCIL  ^'' "  •""'^™'"^ 

COURTHOUSE 

31 1  Grand  Avenue 

Bellingham,  WA  98225-4038 

October  17,  1994 

The  Honorable  Slade  Gorton 
3206  Federal  Bldg. 
915  2nd  Avenue 
Seattle,  WA  98175 

Dear  Senator  Gorton: 

In  so  much  as  our  State  Attorney  General's  office  will  not  address  these  questions,  I  am 
now  requesting  that  your  office  help  direct  a  response.  Assuming  the  Lummi  Tribe's 
tideiands  are  classified  as  Public  Domain  (Hagen  vs.  Utah)  has  there  been  anv 
legislation  to  prevent  recreational  uses  in  properties  under  this  classification?   For 
example,  is  there  legislation  to  prevent  upland  property  owners  whose  land  abutts  Tribal 
tideiands  from  anchoring  or  resting  their  boats  on  them?   Could  you  also  answer  whether 
there  are  present  federal  shoreline  protection  laws,  or  state  laws  that  the  Tribe  must 
abide  by,  which  would  prohibit  Tribal  members  from  driving  their  cars  on  Tribal 
tideiands  or  setting  up  overnight  or  semi-permanent  fish  camps  on  the  shoreline? 

In  addition  to  Hagen  vs.  Utah,  I  am  also  aware  of  a  1960  Senate  report  stating  there  is 
no  federal  statute  against  trespass  on  trust  land,  which  I  assume  pertains  to  open  space 
and  unallotted  Tribal  lands.   Your  prompt  attention  to  this  inquiry  will  be  much 
appreciated. 

Sincerely, 

Marlene  Dawson 

Whatcom  County  Council  Member 

c:         Shirley  Van  Zanten,  County  Executive 
Dan  Gibson,  Prosecuting  Attorney 

Laura  Eckert,  Interagency  Committee  of  Outdoor  Recreation 
Ramona  Reeves,  Council  Clerk 
AB  94-390 

MD/nh 
g-\MD\TKlln<l.ol7 
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"^UDCn/PROCRAM  ANALYST  I   F»»  ^m.'^||l  /  ^^r^  Mjn., 

Bob  Woods  W  //  Kenneth  R   Hendefsor 

Roben  a  imnor 

VNard  Nelion 
Alvin  Startienburg 

WHATCOM  COUNTY  COUNCIL 

COURTHOUSE 

311  Grand  Avenue 

Bellingham.  WA  98225-4038 


September  27,  1994 

Wyman  Babby 

Assistant  Secretary  of  the  Interior 

United  States  Department  of  the  Interior 

Office  of  the  Secretary 

Washington  D.C.  20240 

Dear  Secretary  Babby: 

This  is  my  fourth  letter  to  you  in  over  two  months.  While  I  have  yet  to  receive  any 
response,  I  am  hoping  to  receive  some  in  the  near  future.   I  am  sure  you  are  pressed  for 
time  like  the  rest  of  us.  From  my  former  letters  you  can  tell  that  on  an  on-going  basis,  I 
have  constituents  who  contact  me  about  civilrightsj^iolatior^  coming  from  the  Lummi 
Reservation.  These  violations  are  being  pirornote9''and'"su^orted  by  Lummi  Business 
Council. 

Who  would  you  suggest  as  the  best  contact  person  in  terms  of  addressing  these  problems 
and  getting  them  rectified?   The  American  Civil  Liberties  Union  won't  touch  Tribal  civil 
right  violations.  The  Civil  Rights  Commission  says  they  deal  with  only  state  issues.  The 
Equal  Economic  Opportunity  Council  is  a  Federal  agency  that  deals  only  with 
employment.  The  F.B.I,  says  they  deal  only  with  criminal  violations.  The  Attorney 
General  says  they  are  not  in  a  position  to  provide  assistance.   Sheri  Freeman,  who 
oversees  tribes  of  self-governance,  was  of  no  help.   The  Bureau  of  Indian  Affairs,  an 
agent  told  me,  is  not  to  serve  the  general  public. 

It  is  unconscionable  when  public  officials  dance  around  legitimate  issues  presented  to 
them  by  citizens  seeking  redress.    I  want  to  help  my  constituents!    Again,  where  do  I  go 
to  get  help  as  it  concerns  civil  rights  violations  on  a  reservation? 
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Secretary  VVayman  Babby 
September  27,  1994 
Page  Two 

Enclosed  is  the  latest  letter  from  a  constituent.  In  addition,  I've  enclosed  pages  from  the 
Lummi  Code  Book,  and  a  Sheriffs  report  which  I've  already  copied  to  Attorney  General 
Janet  Reno,  Senator   Slade  Gorton  and  Senator  Patty  Murray. 


Sincerely, 


Marlene  Dawson 

Whatcom  County  Council  Member 

c:         Slade  Gorton,  U.S.  Senator 
Patty  Murray.U.S.  Senator 
Janet  Reno,  Attorney  General 
Ramona  Reeves,  Council  Clerk 
AB  94-390 


MD/nh 
g:\MD\bibby.927 
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FLOA  FLYER 


MEMBERSHIP  FEE    i:0.00 
ConeemtdT  Setd  conrriiiaions  to  tht 
Fte  Land  Chtmert  Associanon. 
177  Ttltgraph  Road.  Suite  647. 
BtUiMgham,  WA  9X226 


NOOKSACK  RIVER 
WATER  RIGHTS 


L 


The  following  Is  a 
belated  account  of  an 
Informative  Water  Riohts 
presentation  given  Dy  Tona 
Anderson.  Manager  of  the 
PUD  #1 .  and  Chair  ofthe 
NooksacK  Water  Users 
Steonng  Committee, 
(composed  of  the  cities  of 
Belllngham.  Lyndan.  the 
Aghcutturai  Preservation 
CommitteB,  and  the  PUD),  to 
the  Whatcom  County  Council 
at  a  special  meeting  on 
Tuesday,  Feb.  13. 

The  Steering 
Committee  got  together 
because  they  considered  It 
necessary  to  address  the 
Tribes'  Intent  to  establish  a 
senior  "reserved  nght"  claim  to 
NooKsacK  Basin  water 
resources  (to  prepare  for 
litigation  should  that  be 
Inevitable),  to  protect  existing 
surface  water  rights,  and 
ensure  a  predictable  water 
supply  for  the  future. 

Anderson  touched  on 
many  topics  In  his  45  minute 
talk.  Of  special  interest  virere 
his  comments  on  negotiations 
vs.  litigation  with  the  Tribes 
Over  water  rights  issues.  The 
Steering  Committee,  he  said, 
recommends  negotiations  for, 
several  reasons   An 
adjudication  would  be 
enormously  expensive  (the 
Yakima  adjudication  cost 
about  $12  million  according  tc 
Anderson),  lake  several  years 
to  be  resolved,  and  while  it 
woukl  determine  water  rights, 
wouU  not  provide  for 
enforcement  of  those  water 
rights,  or  settle  allocation 
issues. 

Anderson  does  not 
feel  an  adjudication  would  be 
permitted  to  happen  under  thi 
Current  Governor  and  his 


administration.  A  aiffereni 
mind-set  In  the  legislature  and 
Governor's  ofTice  wttn  a  change 
at  election  time,  might  make  this 
more  of  a  possibility.  The 
Steering  Committee  feels  that  no 
matter  what  course  of  action  is 
finally  taken,  the  State  should 
assist  wtth  funding  for  the 
solution. 

Anderson  said  tnat  the 
Nooksack  Steering  Committee  is" 
committed  to  participating  in  a 
forum  that  seeks  to  Include  all 
the  local  interests  and  the 
Tribe*.  The  lummi  Tribe  has  so 
far  refused  to  attend.  Cunvntly, 
the  best  forum  for  the  purpose, 
he  said,  is  the  Nooksack 
Initiative,  led  by  the  Dept.  of 
Ecology.  Most  of  the  Steering 
Committee  members  are  a'so 
on  the  Nooksack  initiative, 
representing  their  constituency. 

Anderson  encouraged 
anyone  who  does  not  feel 
represented  on  water  issues  to 
contact  the  Nooksack  initiative 
and  get  involved. 

Another  iaaue  Anderson 
touched  on  was  the  In-Stream 
Flow*  set  by  the  State  as  a  way  ^ 
to  protect  in-stream  t«sources    ( 
and  that  are  based  on  optimum  i- 
flow  rates  for  fish.  The  Steering  / 
Committee  believes  they  should  \ 
t>e  r»-evaluated  and  set  for 
minimum  flow  rates  for  fish.  He 
sakt  this  process  would  be 
lengthy  and  costly  as  well 

■    An  Item  of  interest 

regarding  the  Tribes  was 
about  the  Tenaska  co^en 
plant,  wherein  Tenaska  asked 
for  water  from  the  PUD.  In 
ortler  to  build,  Tenaska  had  to 
go  through  the  SEPA  proceaa. 
They  did  and  ware  approved 
to  build.  The  Tribes  appealed 
the  daclalon.  The  Tribe* 
withdrew  their  objectiona  and 
tha  plant  was  allowed  to 
proceed  after  Tenaska 
purchased  property  on  the 
Tribe*  behalf  in  the  South  Fork 
Valley  that  came  wtth  water 


right*.  Th«  water  righti  ware 
dedleitwJ  to  the  Trlbei  ind 
the  property  wa*  put  In  Truat 
for  FIth  MHIgatlon  afforti  to 
an  amount  of  ibout  S1 
mllllen.  ^k)  new  Industry  hia 
built  In  Whatcom  County 
sine*  then. 

Soma  reactions  to  Anderton'e 
preientation  follew. 


\    Tribea 
I    Valley 


IS  IT  REALLY  ABOUT 

SAVING  WATER  AND 

FISH? 

OR  A  MEANS  TO 

GAINING  POWER, 

WEALTH,  AND 

RESOURCES? 

z'^'  During  Council  \^ 
questioning  for  clarification,  > 
Coundlmember  Kathy  «. 
Sutter  termed  the  $1  million  ) 
transfer  "blackmail*.  y 

During  the  question 
and  answer  period  after  the 
presentation.  Jeff  McKay, 
President  of  the  Neptune 
Beach  Water  Association 
noted  that  he  believes  that 
the  Nooksack  fish  issue  is  a 
very  red  herring  -  that  the 
tribe  really  wants  to  sell  the 
water. 

McKay  also 
disagreed  with  Anderson  as 
to  v^ether  the  County 
should  forget  adjudication 
as  a  solution.  He  said  that 
while  It  may  be  expensive 
pnd  time  consuming,  the 
adjudication  on  the  Yakima 
did  bring  everyone  to  the 
table.  They  were  forced  to 
come  (Including  tribes),  and 


(tay.  or  tnty  would  ea  isf 
out  and  not  got  anythms. 

Sup  Richarai. 
coniultant  to  Wasnington 
Asioeiatea  Water  Syttemi 
(WAWS),  i.jggMtad  that  if 
there  truly  ii  a  water 
$nonage.  exploring  and 
inveating  in  long  term 
toiutions.  lucn  at  a  dam  O! 
large  lowland  reaervoiri  or 
lagoona  to  expand  storage 
and  alleviate  floods  would 
M  a  more  practical  use  of 
funds,  and  eliminate  a  lot 
of  the  disagreement  over 
whit  IS  available  now. 

Overall,  It  was  a 
very  informative 
pretentaton  to  the 
County  Council,  and  an 
•nlightaning  evening! 
{EdNott    whit 
tdjuaietlon$  bring  tK 
uaera  with  waltr  parmlts 
to  tha  tabi*.  many  currant 
agricultural  uiari, 
including  many 
mpreientari  by  tha 
atonmanlionad 
Agncullural  Praiarvallon 
CommUlaa.  do  not  hava 
water  paimltt  and  would  not 
ba  alowad  at  tha  table  in  an 
actjudicatjon    Tha  Stale 
Dapl.  of  Ecology  hat 
ganaraty  not  Men 
pmcasiing  watar  parmHi  in 
tha  Nookiack  batin  lor  evar 
two  yaara  ) 

(fdWor's  Hole 
FLOA  had  aakad  rapaatadiy 
to  bacoma  a  mambar  of  tha 
Dapt  of£oology'i 
Hoekiack  BaUn  initiaUva 
group  at  Us  mcaptlon  naarty 
fwo  yaan  ago.  and  wai 
rabuflad  tavarai  Vmaa.  Now 
our  watar  aaioaaiiont,  who 
do  hava  parmti  and  watar 
nght».  art  currently  invo/ved 
In  nagetlallont  let  our  own 
axoenial  with  tha  Lummis, 
State,  and  Fad*    Ironicaly. 
our  negotiation!  hava  been 
referred  to  as  a  'model. '  to 
be  uied  by  the  DOE  and  tha 
same  group*  who  denied  us' 
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WATER  RESOURCES  INVENTORY: 

PHASE  III 

DISCUSSION  OF  ALTERNATIVES 


Preparation  of  this  report  was  financed  in  part  by  lundft  provided  by 
the  U.S.  Department  of  Interior  Bureau  of  Indian  Affair* 


Prepared  by; 

Jean  E.  Caldwell 
Water  Resource  Planner 
Lumml  Indian  Bwilneitt  Council 
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SUMMARY 

It  Is  reconmended  that  the  Tribe  seek  funding  for  the  engineering  and  design 
of  a  reservation-wide  water  system;  to  be  under  tribal  control.  This  option 
will  only  be  effective  providing  the  tribal  government  talces  appropriate  steps 
to  fully  and  competently  control  land  use  and  growth  decisions  within  the  en- 
tire reservation  area. 

While  designing  the  future  water  system,  particular  attention  should  be  paid 
to: 

-  further  determination  of  the  quantity  and  reliability  of  groundwater  resources; 

-  upgrading  of  tribal ly-owned  water  systems  as  a  priority  over  non-tribally 
owned  systems; 

-  phasing  contruction  of  the  water  system  so  that  conwunity-owned  water 
systems  can  be  acquired  when  possible; 

-  maintenance  of  tribal  control  over  water  development  on  all  levels,  includ- 
ing groundwater  withdrawal. 

If  tribal  control  over  water  development  docs  not  look  like  it  can  be  so  main* 
talned,  then: 

•  serious  discussion  should  be  undertaken  as  to  the  Tribe's  abilities  and 
options  for  tribal  control  over  development; 

-  the  aquaculture  water  system  should  be  upgraded  independently  from  the 
domestic  water  system; 

-  the  negative  option  of  limiting  housing  development  and  industrial  growth 
on  the  reservation  through  lack  of  water  facilities  should  be  discussed. 

The  question  is  not  whether  the  Tribe  should  develop  a  water  supply  and  deliv- 
ery system,  but  whether  the  Tribe  can  maintain  its  chosen  goals  of  tribal 
sovereignty  and  self-determination  with  a  highly  developed  utility  infra- 
structure. 

As  long  as  the  tribal  government  Is  connltted  to  enforcement  of  tribal  (as 
opposed  to  county)  land  use  codes,  zonlno,  and  planning,  the  water  system 
development  is  a  possibility.  If  the  Tribe  feels  that  operation  and  maintenance 
of  this  system  is  impossible,  or  that  the  side  effects  of  Increased  real 
estate  speculation  on  the  reservation  are  too  severe,  or  uncontrollable,  then 
the  negative  alternative  (neglect  of  water  development)  should  be  explored. 
However,  If  the  Tribe  neglects  water  development.  It  Is  very  possible  that  a 
non-tribal  water  district  will  fom,  or  continue  to  plan  for  such  development- 
anywey. 


To   SPIC 


268 


Dm*:  fi/21/95  Tmtm  08:43:49  '~P»i»  3  ol  5 

pas 


INTRODUCTION 

As  part  of  an  ongoing  effort  to  secure  tribal  water  rights  and  to  plan  for 
water  resource  developnent,  the  Bureau  of  Indian  Affairs  has  been  funding 
a  water  resources  inventory  program  for  the  past  several  years.  Funding 
and  Implementation  of  this  program  have  been  phased: 

Phase  I:  Identification  of  the  surface  and  ground  water  resource  base 
for  the  reservitlon.  A  Groundwater  Investigation  of  the  Luwnl 
Indian  Reservation  Area.  Washington.  USGS  1974.  Surface  Water 
Investigations  of  the  tMnnl  Indian  Reservation.  USGS  1974. 

Phase  II:  Identification  of  the  water  resource  demand  on  the  Luiml  Reser- 
vation* both  now  and  for  the  future.  Water  Resource  Inventory 
Phase  II:  Projected  Hater  Demand  and  ExTsting  Facilities.  Luirml 
Planning  Office.  1980. 

Phase  III:  The  discussion  of  alternative  plans  and  programs  to  satisfy  the 
anticipated  water  resource  demand  as  identified  In  Phase  II. 

This  report  represents  a  conpletlon  of  Phase  III  of  the  water  resources  Inven- 
tory program.  It  Is  Intended  to  facilitate  discussion  of.  and  decision-making 
about,  alternative  plans  to  supply  the  water  needs  on  the  Lunnl  Indian  Reserva- 
tion. The  estimation  of  quantities  of  water  by  use  In  this  document  In  no 
way  limits  any  further  appropriation  of  water  or  water  rights  by  the  Lunril 
Indian  Business  Council. 

The  Luiml  Planning  Office  respectfully  submits  this  Water  Resources  Phase  III 
Report  to  the  Lunnl  Indian  Business  Council. 
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POLICY  QUESTIONS 

There  1$  a  policy  conflict  In  the  development  of  b  water  system  that  the 
Tribe  will  have  to  address  directly.     There  are  two  stated  tribal  goals  that 
could  come  into  conflict.     One  goal  is  to  supply  water  to  the  reservation 
1n  order  to  encourage  and  enable  Indian  families  and  businesses  to  flourish 
there.     Another  goal  Is  to  minltnize  the  growth  of  non-Indian  land  ownership  and 
residence  on  the  reservation.     In  theory,  utility  extensions  can  be  used  as 
a  method  of  growth  control.     If  a  municipality  decides  that  an  area  should  not 
be  developed,  a  decision  limiting  utility  extensions  in  an  area  will  partially 
limit  development,  even  if  It  will  not  stop  it.     Similarly,  If  a  municipality 
desires  an  area  to  be  fully  "built-up"  before  extensions  to  more  rural  areas 
are  granted,  utility  service  hook-ups  can  be  used  to  enforce  this. 

Continued  reliance  on  groundwater  for  domestic  use  may  be  a  partial  answer  to 
growth  control  on  the  reservation.     Presently,  much  of  the  groundwater  is 
supplying  connunlty  water  systems  that  are  not  under  tribal  control.    One  of 
the  problems  with  the  current  water  situation  Is  that  some  effective  non- 
Indian  water  systems,  such  as  the  Sandy  Point  Impno-vement  Company  System, 
is  using  groundwater,  while  the  Lunnl  Water  District  pays  for  Imported  water 
from  Bellinhem. 

Aquisltlon  of  these  connunlty  water  system's  assets,  while  appropriate  and 
fair,  would  be  a  great  expense  for  the  Tribe.    While  this  may  eventually  have 
to  happen  as  the  comprehensive  water  system  Is  developed,  the  benefits  of 
acquiring  water  systems  that  do  not  serve  Indian  homes  are  questionable  in 
the  short  term. 

The  tribal  planning  process  Is  in  the  unique  position  of  trying  to  maximize 
water  available  to  tribal  members  (especially  for  new  construction),  desion 
a  fair  and  impartial  water  supply  system,  and  not  encourage  large  non-Indian 
housing  developments. 

The  pressure  exists  on  the  reservation  to  develop  the  water  delivery  system. 
Indian  and  white  property  owners,  and  potential  property  developers,  are  aware 
of  the  need  for  water.    Whatcom  County  Water  District  #15  and  #11,  In 
spite  of  conplex  litigation  about  their  rights  to  exist  at  all,  are  develop- 
ing plans  to  bring  more  water  (and  thus  more  non-Indian  development),  to  the 
reservation.-'  The  Tribe*  alto,  with  conmon  sense  and  oood  planning,  has  based 
a  good  portlbn  of  Iti  case  In  the  sewer  lawsuit,  Lunrij  Indian  Tribe  y.  Hallauer. 
on  the  fact  that  the  Tribe  plans  to  serve  all  homes,  Indian  and  non-lndian, 
with  sewer  itrvtce*  to  the  limits  of  the  reservation  sewer  system  as  it  Is 
designed.     This  makes  It  difficult,  but  not  Impossible,  for  the  Tribe  to  limit 
certain  kinds  of  development  by  limiting  other  utility  extensions.    Like  all 
planning  or  zoning  restrictions,  water  service  restrictions  will  be  effective 
only  If  parties  affected  know  of  them  in  advance,  and  all  parties  are  treated 
fairly. 

The  Tribe  may  have  to  take  steps  to  control  growth  on  the  reservation  directjy, 
and  be  prepared  for  the  Inevitable  legal  conflict.     One  possible  Uniting 
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factor  could  bt  the  presently  designed  tfewer  capacity.    The  Tribe  could  define 
a  maximum  number  of  homes  per  year  to  be  built  on  the  sewer  lines. 

Within  this  limit,  a  preference  schedule  could  be  developed  enforcing  that 
Indian  housing.,  or  low-Income  Indian  housing,  be  the  first  priority  for  bulld- 
Ing^permlts.     Any  kind  of  development  limit  means  that  the  tribal  government 
would  have  to  be  prepared  for  the  Inevitable  legal  test  cases  of  the  Tribe's 
ability  to  enforce  It. 

Another  method  to  control  development  would  be  to  enforce  the  need  for  a  tribal 
building  permit,  as  well  as  a  county  building  permit.     Possibly,  under  the 
Lumnl  Land  Use  Codes,  building  penal ts  could  be  granted  on  an  Indian  preferenei 
schedule.    This  process  would  also  take  considerable  enforcement  efforts,  and 
could  result  in  lawsuits  with  the  County  and  with  developers. 

It  Is  Important  that  the  reservation  continue  as  a  primarily  Indian-owned 
land  base.    The  Tribe  can  and  must  tolerate  non- Indite  presence  on  the  reser- 
vatlon.    However,  it  Is  crucial  that  In  the  provision  of  all  these  comprehenslv 
services.  Indians  and  tribal  nubtrt  be  the  primary  parties  that  benefit.    If 
the  comprehensive  services  that  arc  being  provided  do  not  benefit  these  groups, 
the  Tribe  would  do  well  to  not  lipleoent  Us  comprehensive  water  development 
and  let  partial  growth  control  be  a  secondary  effect  of  lack  of  water 

service,  low  water  pressure,  and  lack  of  fire  protection. 

Indian  development  does  not  have  to  look  like,  or  be  like,  the  same  develop- 
ment controlled  by  non-Indians.    The  problem  Is  how  to  enforce  It.    Economic 
development,  and  fishing  opportunities  are  Increasing  the  number  of  Indian 
fad  lies  wishing  to  move  onto  the  reservation.     Pressure  Is  Increasing  on  the 
Tribe  to  allow  more  development  of  Indian  homes  and  businesses,  which  need  bett 
water  service.    On  the  other  hand.  In  the  past,  the  heirship  situation  and 
lack  of  sewer  and  water  services  have  determined  many  of  the'  land  values  and 
land  use  patterns  on  the  reservation.    As  sewer  and  water  services  are  provided 
two  of  three  former  controls  which  have  limited  non-Indian  land  aqulsltlons  are 
removed.     The  most  open  way  to  encourage  Indian  preference  development  Is  to 
pass  and  enforce  laws  In  the  Land  Use  Code  which  encourage    land  development 
along  the  patterns  that  suit  the  needs  of  the  Tribe;  and  not  to  develop  the 
water  system  until  the  other  protections  exist  to  keep  the  reMrvatlon  pri- 
marily Indian  owned.  . 
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;=^:-jiCJ*:  ■  ■'.  ;'^  •  '  :■  ...Memorandum^ 

''oate  ,..■".  May  17/  1989 


From    Emes-t  J.  Ishem,\irr. 

Assis'tanl:  Regional.  Counsel 

Subject  '  Lumi  Payroll  Tax  Ordinance 


To     Hilliam  Picotrte,  Service  Unit  Director 
Northwest  Wasblngton  Service  Unit 


You.  advised  us  that  the  Lumi  Indian  Business  Council,  by 
Resolution  Ho.  89-56,  has  adopted  a  Payroll.  Tax  Ordinance 
requiring  individuals  employed  on  the  reservation  to  pay  2%  of 
their  gross  pay  to  the  Trihe.  The  ordinaunce  which  is  effective' 
June  1,  1989,  requires  eaployers  (business  or  govemiaental  . 
entities]  operating  on  the  reservation,  to  withhold  the'  2%  tax 
from  their  employees*  pay.  You  have  asked  whether  the  Tribe  can 
enforce  this  ordinance  againsc  TH.S  employees.'  In  our  opinion 
they  cannot. 

■.    .  ■   ..  ''.    Discnssiow      ■      "   .".v..,--,  .. 

Article  '71,  Section  .i  of  the  Constitution  and  By^,aws  of  the  \  . 
Lumi  Tribe  provides' in  perzinent  part  as  follows:      '.  ;■;' ^  ' 

Section  1.   The  Lumi  Business  Council  shall 
have   the  following  powers ,   sub j  ect  '  to   any  .-  -  . 
limitation  imposed  by  Federal  statutes  or  by  the  ".  ~-- 
Constitution  of  the  United  States.  "■  '  ■" 

*****  ".'...  1  .i  . 

(1)   To  safeguard  and  promote  the  peace,  ■-    -  ■...- 
safety,  morals,  and  general  welfare  of  the  Luni    .- 
Reservation  by  regulating  the  conduct  of  trade  and    -  '" 
the  use  and  disposition  of  property  upon  the 
reservation,  provided  that  ordinances  directly 
affecting  nonmembers  of  the  tribe  shall  be  ■;iih-i<'<-r 
to  the  aporoval  of  the  Commissioner  of  Indian 
Affairs. ....  .-••'• 

(emphasis  added)  '.'.u-'.  « 

You  have  advised  us  that  the  Payroll  Tax  Ordinance  has  not  been 
submitted  to  the  Department  of  the  Interior  for  approval. 

In  Merrion  v.  Jicarilla  Apache  Tribe.  102  S.Ct.  894,  903;  455 
U.S.  130,  141  (1952^,  the  Supreme  Court,  while  upholding  a 
•tribe's'  right  to  tax  nonmembers  generally,  noted  that,  "the 
.Tribe's  .authority  to  tax  nnnmomhoi-g  r«;  ^unjept  to  constraints  .. 
atr-.,.;^.> not  ..Imposed  .on  other  .governmental  entities;  .   the  ^  Federal  ."t' 
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GovenuneiTt  can  take  away  tJiis  power,  and  the  Trihe  must  obtain 
the  apprsval  of  the  Secretary  [of  the  Interior]  before^  any  tax 
on  nonaiesbers  can  take  effect.  These  additional  constraints 
minimize  potential  concern  that  Indian  tribes  will  exercise  the 
power  to  tax  in  an  unfair  or  unprincipled  manner,  and  ensure 
that  any  exercise  of  the  tribal  power  to  tax  will  be  consistent 
wit  national  policies." 

In  light  of  the  court's  holding  in  Merrion  v.  Jiearilla  Aoac-e 
Tribe,  gsora.  ^dP Article  VT  Section  1(1)  of  the  Trite 's 
ConstitUwion  and  3y-Laws,  it  is  our  opinion  that  the  tribe's  ta-x 
ordinance  maynotbg_snfg^ed  against  nonmembers  of  the  triie 
unless  and  un€iI"^^heordxna5ce  is  approved  by  the  Departaent  of 
the  Inter'ior. 

With  respect  to  Commissioned  Officers  (except  members  of  tze 
Lumi  Tribe) ,  it  is  our  opinion  that  they  cannot  be  taxed  even 
if  the  ordinance  is  approved.  The  Soldiers  and  Sailors  Civil 
Relief  Act  of  1940,  50  C.S.C.  App.  i  504,  et  seq.  and  §  574 
protects  members  of  the  armed  forces  from  imposition  of  any  fcm 
of  income  tax  when  ia^osed  by  other  than  their  state  of  domicile 
while  they  are  on  active  duty.  Those  provisions  are  made 
applicable  to  commissioned  officers  of  the  Public  Health  Ser"/i=a 
by"  42   U.S.C.    S    213    (e) .  '  - 

You  may  s^are  this  opinion  with  the  Tribe.  If  a  representative 
of  the  Tribe  cares  to  discuss  the  contents  of  this  opinion  I  ca.T 
be   reached   at    (206)    442-7309. 


273 


FLOA  FLYER 


MEMBERSHIP  FEE    tlO.  00 
CoHcemtdT  Send  contrthutions  to  thr 
Fee  Land  Owners  Auociation, 
m  Ttttgraph  Road,  Suiie  64?. 
Bellmgkam.  WA  9S226 


NOOKSACK  RIVER 
WATER  RIGHTS 


The  following  Is  a 
belated  account  of  an 
inforrnative  Water  Rlgnts 
presentation  given  by  Tom 
Anaerson,  Manager  of  tha 
PUD  #1,  and  Chair  of  the 
NooksacK  Water  Usera 
Steering  Committee, 
[composed  of  the  cities  of 
Belllngham.  Lynden,  the 
Agricultural  Preservation 
Committee,  and  the  PUD],  to 
the  Whatcom  County  Coundl 
at  a  special  meeting  on 
Tuesday,  Feb.  13 

The  Steenng 
Committee  got  looettier 
because  they  considered  it 
necessary  to  address  the 
Tribes'  Intent  to  establish  a 
senior  'reserved  nght'  claim  to 
NooksacK  Basin  water 
resources  (to  prepare  for 
litigation  should  that  be 
Inevitable),  to  protect  existing 
surface  water  rights,  and 
ensure  a  predictable  water 
supply  for  the  future 

Anderson  touched  on 
many  topics  In  his  45  minute 
talk.  Of  special  interest  wet* 
his  comments  on  negotiations 
vs.  litigation  with  the  Tribes 
Over  water  rights  issues.  The 
Steering  Committee,  he  said, 
recommends  negotiations  for, 
several  reasons  An 
adjudication  would  be 
enormously  expensive  (the 
Yakima  adjudication  cost 
about  $12  million  according  U 
Anderson),  take  several  years 
to  be  resolved,  and  while  it 
would  detenmine  water  rtghls, 
wouU  not  provide  for 
enforcement  of  those  water 
rights,  or  settle  allocation 
issues. 

Anderson  does  not 
feel  an  adjudication  woukl  be 
permitted  to  happen  under  thi 
current  Qovemor  and  his 


administration.  A  different 
mind-set  In  the  legislature  and 
Governor's  office  wtth  a  change 
at  election  time,  might  make  this 
mora  of  a  possibility.  The 
Steering  Committee  feels  that  no 
matter  what  course  of  action  is 
finally  taken,  the  State  should 
assist  with  funding  for  the 
solution. 

Anderson  said  that  the 
Nooksack  Steering  Committee  Is" 
committed  to  participating  in  a 
fonim  that  seeks  to  include  all 
the  local  intervsts  and  the 
Tribes.  Tha  Uiunml  Tribe  has  so 
far  refua«d  to  attend.  Currently, 
tha  best  fbnim  for  the  purpose, 
ha  aaid,  is  the  Nooksack 
InKlaUve.  led  by  tha  Oept.  of 
Ecoiogy.  Most  of  tha  Steering 
Committee  nwmbeiB  are  also 
on  the  Nooksack  Initiative, 
rapraaanting  thair  conatituency. 

Anderaon  encouraged 
anyone  who  doea  not  feel 
rapraaanted  on  water  iasues  to 
contact  the  Nooksack  Initiative 
and  get  Invoh/ed. 

Another  iaaue  Anderson 
touched  on  was  tha  ln-8tream 
FlovA  set  by  the  State  as  a  way  . 
to  protect  in-straam  resources    ( 
and  that  are  bassd  on  optimum  < 
flow  rates  for  fish.  Tha  Steering  i 
CommKtaa  believes  they  should  ^ 
be  ra-«valuated  and  set  for 
minimum  flow  ratas  for  fish.  Ha 
said  this  procaas  woukJ  be 
langthy  and  costly  as  well 

An  Ram  of  imaivat 

rcflarding  tha  TrIbM  was 
about  ttw  Tenaska  co^en 
plant,  wharain  Tenaska  aaksd 
for  walar  from  tha  PUD.  In 
order  to  build,  Tenaska  had  to 
go  ttireugh  tha  8EPA  proceaa. 
Thay  did  and  ware  approved 
tobulM.  Tha  Trfbea  appaalad 
thadeclalon.  Thalrlbaa 
withdrew  thoir  obiectiona  and 
the  plant  waa  allowed  to 
proceed  after  Tenaska 
purchaeed  property  on  tha 
Tilbea  behalf  In  tha  South  Fork 
Valley  that  came  wtth  water 


rights.  The  water  rlghtt  wars 
dedicated  to  th*  Trlbei  ind 
the  property  wai  put  In  Trutt 
for  FIth  Mitigation  eftorti  to 
•n  amount  of  about  S1 
million.  No  new  Industry  haa 
built  In  Whatcom  County 
aincathen. 

Soma  raactiont  to  Andartoni 
praientation  follow 


IS  IT  REALLY  ABOUT 

SAVING  WATER  AND 

FISH? 

OR  A  MEANS  TO 

GAINING  POWER, 

WEALTH,  AND 

RESOURCES? 


During  Council 
ling  for  clariflcai 
Coundlmember  Kathy 


questioning  for  clarification,/ 


Sutter  termed  the  SI  million 
transfer  'blackmail*. 

During  the  question 
and  answer  period  after  the 
presentation,  Jeff  McKay. 
President  of  the  Neptune 
Beacn  Water  Association 
noted  that  he  believes  that 
the  Nooksack  Tish  issue  is  a 
very  red  herring  -  that  the 
tribe  really  wants  to  sell  the 
water. 

McKay  also 
disagreed  with  Anderson  as 
to  whether  the  County 
should  forget  adjudication 
as  a  solution.  Ha  said  that 
while  It  may  be  expensive 
and  tlnte  consuming,  the 
adjudication  on  tha  Yakima 
did  bring  everyone  to  the 
table.  They  were  forced  to 
come  (Including  trib««),  and 


■; 


(tay.  or  they  would  bs  left 
out  and  not  gst  anything 

Sup  Richarat. 
conauitanl  to  Washington 
Asiociateo  Water  Systems 
(WAWS),  uggaaiao  tnat  if 
there  truly  is  a  water 
shortage,  exploring  and 
invaHing  In  long  term 
solutions,  suctt  at  a  dam  or 
large  lowland  reservoirs  or 
lagoons  to  expand  storage 
and  slleviaie  floods  would 
b«  8  more  practical  use  of 
funds,  and  eliminate  a  lot 
of  the  disagreement  ove- 
what  It  avallaCle  now 

Overall,  it  wet  a 
very  informative 
pratentation  to  the 
County  Council,  and  an 
tnlightening  evening' 
(Ed /Vote    wMs 
■dyudie«r/ont  bring  tH 
uaers  irv*/)  wsrar  parmHi 
to  th»  ItbH,  many  cumnt 
tgricuHurU  uitri. 
induding  many 
mpmtntao  ttytne 
ator»m»nlion»d 
Agricullurtl  Preitn/etlon 
Commntaa,  do  nol  hove 
wattr  ptrmHt  »nd  would  nol 
b»  afowed  it  tha  labia  in  an 
a(1/udKation    Tha  State 
Oapr  of  Ecology  hai 
gananty  not  baan 
pnoaiiing  witar  parmiti  in 
tha  Neokaack  batin  for  over 
two  yaan  ) 

(SdHors  Nota 
FLOA  had  atked  rapaatedly 
to  decern*  t  mambar  of  ttie 
Oapt  of  Ecology's 
Nooktack  Bailn  InHiativa 
group  at  Ha  mcaptkin  naarly 
two  yaan  ago,  and  waa 
rabuffad  aavaral  llmas  Now 
our  water  aaaoe/st/onc,  who 
do  hava  parrmtt  and  watar 
ngtits.  art  currently  mvolvad 
In  nagotlallont  (at  our  own 
axoanaal  wtth  tha  LMmmn. 
Stata.  and  Padt    Ironicaify, 
Our  nagotiationt  hava  baan 
rafarrad  to  at  I  'modal. '  to 
ba  uaad  by  tha  DOE  and  tha 
iama  group*  who  daniad  ut' 
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STATEMENT  OF  JENNIFER  A.  COLEMAN.  ESQ. 
September  24. 1996 


At  English  common  law,  the  doctrine  of  Sovereign  Immunity 
derived  from  the  idea  that  the  "king  can  do  no  wrong."  Because  the  acts  of 
the  sovereign  were  the  law  of  the  land,  it  stood  to  reason  that  the  sovereign 
could  not  be  made  to  answer  for  its  acts  in  court.  In  our  democracy,  it  has 
long  been  believed  that  the  people  are  sovereign  and  the  government 
answerable  to  the  people.  Thus  the  individual  states  and  the  United  States 
must  answer  to  myriad  actions  in  state  and  federal  courts  for  violations  of 
law,  enforcement  of  agreements,  civil  rights  violations,  infliction  of  personal 
injury,  etc.  Not  so  Indian  Tribes.  Somehow,  Indian  governments  have  been 
permitted  by  Congress  to  claim  a  degree  of  sovereign  immunity  from  suit 
which  grossly  exceeds  that  of  the  state  or  federal  governments  and  which 
defies  the  rights  of  non-Indians  affected  by  the  acts  of  Indian  governments. 

Indian  Sovereign  Immuiuty  —  the  inability  to  sue  Indian  tribes  — 
denies  due  process  to  non-Indian  U.S.  citizens.  This  is  dramatically 
demonstrated  in  the  case  of  non-Indians  residing  on  the  Allegany  reservation 
of  the  Seneca  Nation  of  Indians  in  New  York  State.  Several  non-Indian,  U.S. 
citizens,  presently  face  eviction  by  the  U.S.  government,  from  homes  they 
bought  and  paid  for,  because  Indian  Sovereign  Immunity  has  barred  them 
from  enforcing  land  leases  and  federal  statutes  securing  their  property  rights. 

In  a  rush  to  assuage  guilt  over  past  inequitable  dealings  with 
Native  peoples,  the  U.S.  has  ignored  and  trampled  on  the  rights  of 
individuals  whose  interests  are  unavoidably  intertwined  with  those  of  tribal 
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governments.  Individual  states  do  not  enjoy  the  degree  of  immunity  from 
suit  that  Indian  Nations  possess.  The  United  States  does  not  possess  the 
degree  of  immunity  from  suit  that  Indian  Nations  claim. 

Indian  Sovereignty  and  Indian  Sovereign  Immunity  are  not  the 
same  thing.  The  right  of  Indian  Nations  to  self-determination,  to  self- 
government,  to  establish  membership  criteria,  to  regulate  the  use  of  land  and 
resources,  to  establish  courts,  to  exercise  police  powers,  etc.  would  survive 
even  if  tribal  contracts,  or  leases,  or  other  legal  relationships  were  judicially 
enforceable.  The  United  States  is  no  less  a  sovereign  nation  because  it  can  be 
sued. 

The  gross  inequity  of  Indian  Sovereign  Immunity  is  clearly 
demonstrated  by  the  situation  in  Salamanca,  New  York.  It  is  a  small  city, 
built  mostly  on  the  Allegany  Reservation  of  the  Seneca  Nation.  Federal 
statutes  created  99-year,  renewable,  leases  which  permitted  and  induced  non- 
Indians  to  build  and  improve  homes  and  businesses  in  Salamanca  while 
leasing  the  underlying  land  from  the  Seneca  Nation. 

By  late  1990,  approximately  3,300  individual  leases  had 
transferred  by  piu"chase  and  assumption  to  the  then  occupants.  Most  were 
elderly,  retired  on  fixed  incomes,  and  barely  middle  class.  Most  had  paid-off 
mortgages.  Most  counted  their  homes  as  their  only  significant  asset.  Many 
were  veterans. 

Their  leases  all  expired  on  February  19,  1991.  Everyone, 
including  the  Nation  and  the  U.S.,  expected  the  leases  would  be  renewed 
pursuant  to  procedures  contained  in  the  leases  and  enabling  statutes. 
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Instead,  in  late  1990  Congress  forced  lessees  to  either  take  a  lease 
they  did  not  want  or  approve,  or  lose  their  homes  if  they  refused.  Most 
signed  this  new  lease  but  only  after  four  separate  signing  periods,  and  only 
after  the  courts  of  the  United  States,  including  the  Supreme  Court,  refused  to 
hear  claims  that  the  new  leases  violated  property  rights  and  subverted 
renewal  expectations  of  all  parties.  Most  wanted  to  sign  the  lease  "under 
protest;"  the  Seneca  Nation  said  it  would  treat  such  as  a  rejection  of  the  lease. 
Some,  however,  refused  to  sign.  They  are  now  being  evicted  -  not  by  the 
Seneca  Nation  -  but  by  the  United  States  Department  of  Justice.  They  are 
being  evicted  with  the  assistance  of  the  same  courts  that  refused  to  hear  their 
claims. 

Two  acts  of  Congress  created  the  landlord-tenant  relationship 
between  the  Salamanca  lessees  ("Lessees")  and  the  Seneca  Nation:  the  Act  of 
February  19,  1875,  ch.  90, 18  stat.  330  ("Act  of  1875")  and  the  Act  of  September 
30, 1890,  ch.  1132, 26  stat.  558  ("Act  of  1890").  [Attachments  1  and  2] 

The  Act  of  1875  provided: 

Section  3.  That  all  leases  of  land  situate 
within  the  limits  of  said  villages  when  established 
as  hereinbefore  provided  ***  shall  be  valid  and 
binding  upon  the  parties  thereto,  and  upon  said 
Seneca  Nation  for  a  period  of  five  years  from  and 
after  the  passage  of  this  act,  except  such  as  by  their 
terms  may  expire  at  an  earlier  date;  and  at  the  end 
of  said  period,  or  at  the  expiration  of  such  leases  as 
terminate  within  that  time,  said  nation  through  its 
couiiselors  shall  be  entitled  to  the  possession  of  the 
said  lands,  and  shall  have  the  power  to  lease  the 
same:  Provided,  however,  that  at  the  expiration  of 
said  period,  or  the  termination  of  said  leases,  as 
hereinbefore  provided,  said  leases  shall  be 
renewable  for  periods  not  exceeding  12  years,  and 
the  persons  who  may  be  at  such  time  the  owner  or 
owners  of  improvements  erected  upon  such  lands. 
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shall  be  entitled  to  such  renewed  leases,  and  to 
continue  in  possession  of  such  lands,  on  such 
conditions  as  they  be  agreed  upon  by  him  or  them 
and  such  counselors;  and  in  case  they  cannot  agree 
upon  the  conditions  of  such  leases,  or  the  amount 
of  annual  rents  to  be  paid,  then  the  said  counselors 
shall  appoint  one  person  and  the  other  party  or 
parties  shall  choose  one  person,  as  referees  to  fix 
and  determine  the  terms  of  said  lease  and  the 
amount  of  annual  rent  to  be  paid;  and  if  the  two  so 
appointed  and  chosen  cannot  agree,  they  shall 
choose  a  third  person  to  act  with  them,  the  award  of 
whom,  or  the  major  part  of  whom,  shall  be  final 
and  binding  upon  the  parties;  and  the  person  or 
persons  owning  said  improvements  shall  be 
entitled  to  a  lease  of  said  land  and  to  occupy  and 
improve  the  same  according  to  the  terms  of  said 
award,  he  or  they  paying  rent  and  otherwise 
complying  with  the  said  lease  or  said  award;  and 
whenever  any  lease  shall  expire  after  its  renewal  as 
aforesaid,  it  may,  at  the  option  of  the  lessee,  his 
heirs  or  assigns,  be  renewed  in  the  manner 
hereinbefore  provided. 

Section  7.  That  the  courts  of  the  State  of  New 
York  within  and  for  the  County  of  Cattaraugus, 
having  jurisdiction  in  real  actions,  and  the  circuit 
and  district  courts  of  the  United  States  in  and  for 
the  Northern  District  [now  Western  District]  of  said 
state,  shall  have  jurisdiction  of  all  actions  for  the 
recovery  of  rents  and  for  the  recovery  of  possession 
of  any  real  property  within  the  limits  cf  said 
villages,  whether  actions  of  debt,  ejectment,  or 
other  forms  of  action,  according  to  the  practice  in 
said  court;  and  actions  of  forcible  entry  and 
detainer,  or  of  unlawful  detainer  arising  in  said 
villages,  may  be  maintained  in  any  of  the  courts  of 
said  county  which  have  jurisdiction  of  such  actions. 
App.  at  119a-122a  (emphasis  added). 

Subsequent  to  the  Act  of  1875,  the  Act  of  1890  was  passed;  it 
extended  the  term  of  the  leases  and  renewals  authorized  by  the  Act  of  1875 
from  12  years  to  99  years.   It  expressly  did  not  amend  the  Act  of  1875  in  any 
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other  respect.  Two  essential  elements  are  expressly  established  by  these 
statutes:  (1)  the  right  to  renew  leases  in  an  equitable  manner  through 
negotiation  or  arbitration  and  (2)  that  the  lessees  owned  the  improvements 
on  the  leased  land. 

For  more  than  a  century  the  lessees,  the  Seneca  Nation,  the  State 
of  New  York  and  the  United  States  relied  on  the  Acts  of  1875  and  1890.  The 
leases  granted  pursuant  to  those  Acts  were  repeatedly  enforced  by  the  Seneca 
Nation  in  the  Federal  Courts.  See  eg.  U.S.  v.  Fomess,  125  F.2d  928  (CA2),  cert, 
derued,  316  U.S.  694  (1942).  Congress  itself  relied  on  the  renewal  provisions 
in  the  Acts  of  1875  and  1890  and  the  99-year  leases  when  it  enacted  special 
legislation  to  permit  HUD  to  insure  mortgages  in  the  City  and  Villages:  "A 
mortgage  on  a  leasehold  estate  covering  a  one  to  four-family  residence  located 
on  the  Allegany  Reservation  ...  is  eligible  for  insurance  if  the  mortgage 
meets  the  requirements  of  this  subpart.  .  .  .  This  section  applies  only  to  a 
mortgage  which:  Is  on  a  leasehold  under  a  lease  with  a  termination  date  in 
February,  1991,  which  provides  for  renewal  in  accordance  with  the  Acts  of 
February  19,  1875  (19  Stat.  330)  and  the  Act  of  September  30,  1890  (26  Stat. 
558)."  24  CFR,  ch.  11,  §203.43j(a)(2).  See  also,  12  U.S.C.  §1709(q).  In  fact. 
Congress  stated  that  a  mortgagor's  failure  to  take  steps  to  renew  his  or  her 
lease  was  "an  event  of  default  under  the  mortgage."  24  CFR  §203.43j(b)(2). 

In  The  Seneca  People,  George  H.J.  Abrams,  an  enrolled  member 
of  the  Seneca  Nation  and  an  historian  and  instructor  of  courses  in  American 
Indian  History,  wrote: 

Two  separate  pieces  of  congressional  legislation 
were  signed  into  law  on  September  30,1890.  One 
sold  the  remaining  Kansas  lands  of  the  New  York 
Indiar\s.  The  second  provided  for  a  99-year  lease, 
beginning  in  1892  when  the  leases  were  to  expire. 
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and  an  additional  renewal  period  of  another  99- 
year  s. 

Abrams,  The  Seneca  People,  Indian  Tribal  Series /Phoenix  (1976) 
(Library  of  Congress  Catalogue  No.  76-19827)  (emphasis  added). 

In  1990,  Congress  destroyed  the  renewal  rights  that  all  parties 
had  relied  upon  and  iristead  imposed  a  new  lease  on  the  non-Indian  lessees 
by  enactment  of  the  Seneca  Nation  Settlement  Act  of  1990,  Pub.  L.  101-503, 104 
Stat.  1292  ("Settlement  Act  of  1990").  [Attachment  3]  That  statute  was  signed 
by  President  Bush  on  November  3,  1990.  Pursuant  to  the  Settlement  Act,  the 
Seneca  Nation  has  asserted  ownership  of  the  improvements  on  the  leased 
land.   [Attachment  7] 

The  Settlement  Act  of  1990  authorized  payment  of  $60  million  to 
the  Seneca  Nation  to  adjust  "past  inequities"  arising  from  nominal  rents  paid 
to  the  Seneca  Nation  pursuant  to  the  leases  authorized  by  the  Acts  of  1875  and 
1890.  The  Settlement  Act  was  strongly  opposed  by  the  Department  of  the 
Interior  which  questioned  U.S.  liability  for  past  inequities  and  which  did  not 
believe  Congress  had  authority  to  fix  new  lease  terms.  [See,  testimony  of 
Walter  Mills.  [Attachment  4]  The  Department  of  the  Interior  knew  that  the 
1990  Act  upset  century  old  expectations  and  property  interests.  [See  letter 
dated  July  26,  1985  from  the  Department  of  the  Interior.  [Attachment  5]  [See 
also  Attachments  6-8]  The  1990  Act  also  ratified  and  thereby  established  the 
terms  of  new  leases.  Fluent  v.  Salamanca  Indian  Lease  Authority,  928  F.2d 
542  (CA2),  cert,  denied  502  U.S.  818  (1991).  [Attachment  11] 
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The    1990    Act   was   pushed    through   Congress   before    the 

individual  lessees  had  even  seen  the  documents  it  purported  to  ratify.    This 

expedient  legislation,  at  least,  contained  a  presumed  safety  valve.    Congress 

expressly  provided  at  25  U.S.C.  §1774g  that  the  Settlement  Act  of  1990  could  be 

challenged  on  constitutional  grounds: 

Notwithstanding  any  other  provision  of  law,  any 
action  to  contest  the  constitutionality  or  validity 
under  law  of  this  Act  shall  be  barred  unless  the 
action  is  filed  on  or  before  the  date  which  is  180 
days  after  the  date  of  enactment  of  this  Act. 
Exclusive  jurisdiction  over  any  such  action  is 
hereby  vested  in  the  United  States  District  Court  for 
the  Western  District  of  New  York.  App.  at  139a. 

Prior  to  expiration  of  the  leases,  and  within  a  month  of  the 
effective  date  of  the  1990  Act.,  several  hundred  lessees  commenced  a  lawsuit 
in  the  United  States  District  Court  for  the  Western  District  of  New  York  to 
compel  arbitration  for  the  terms  and  conditions  of  new  leases  (as  required  by 
the  1875  statute)  and  to  declare  the  1990  Settlement  Act  unconstitutional. 
These  claims  were  dismissed  because  of  Indian  Sovereign  Immunity. 

Notwithstanding  explicit  language  in  the  1875  and  1890  statutes, 
the  federal  courts  held  that  the  lessees  had  no  remedy  for  the  unilateral 
imposition  of  leases  by  the  1990  Act.  Further,  even  though  Congress 
anticipated  a  Constitution  challenge  by  including  §1774g,  the  Court  held  that 
the  language  of  that  section  was  insufficient  to  waive  Indian  sovereign 
immunity.  Indian  Sovereign  Immunity  thus  prevented  U.S.  citizens  from 
litigating  claims  profoundly  affecting  the  ownership,  use  and  occupancy  of 
their  homes  and  businesses. 
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The  courts  ruled  that  the  language  in  the  statutes  was  not  clear 
enough  to  constitute  a  waiver  of  Indian  Sovereign  Immunity  and  that  the 
claims  could  not  proceed  without  the  Seneca  Nation  as  a  party.  The  Court  of 
Appeals  for  the  Second  Circuit  stated:  "[Indian]  Sovereign  immunity  may 
leave  a  party  with  no  forum  for  that  party's  claims.  .  .  .  The  only  branch  with 
authority  to  provide  a  forum  for  resolution  of  the  issues  involved  here  is 
Congress."  Fluent  v.  Salamanca  Indian  Lease  Authority,  supra  928  F.2d  542, 
547. 

Although  the  courts  are  closed  to  suits  by  lessees  against  the 
Nation,  they  are  wide  open  for  the  Nation,  or  the  U.S.  on  behalf  of  the 
Nation,  to  sue  lessees.  [For  eg.  see  Attachments  9-10]  Indian  Nations 
frequently  avail  themselves  of  the  federal  courts  to  enforce  statutory  and 
contractual  rights  against  non-Indians.  No  court  is  available  to  lessees.  New 
York  State  courts  are  incompetent  to  adjudicate  Indian  land  claims,  see,  e.g., 
New  York  Indians,  5  WaU.  (72  U.S.)  761  (1866).  See  also,  Indians,  25  U.S.C. 
§233  (1983).  The  Seneca  Nation's  Peacekeeper  Courts  do  not  have  jurisdiction 
over  disputes  between  Indians  and  non-Indians.  New  York  Indian  Law,  §46 
(McKinney's  1991  Supp.). 

The  Courts,  including  the  Supreme  Court,  have  held  that  Indian 
Sovereign  Immunity,  unless  overtly  waived  by  Congress,  may  deprive 
individuals  of  constitutionally  protected  property  and  due  process  rights. 
Santa  Pueblo  v.  Martinez,  436  U.S.  49  (1978).  Power  over  Indian  affairs  is 
committed  exclusively  to  the  U.S.  Congress.  U.S.  Const.  Art.  1,  §8.  Congress 
has  plenary  power  of  Indian  matters.   Santa  Clara  Pueblo,  supra,  436  U.S.  at  56. 
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Chief  Justice  John  Marshall,  first  and  most  completely 
announced  the  doctrine  of  Indian  sovereignty  in  Worcester  v.  Georgia,  6  U.S. 
(Peters)  515  (1832).  It  was  also  Justice  Marshall  who  expounded  the  doctrine  of 
judicial  review  in  Marbury  v.  Madison,  5  U.S.  (Cranch)  137  (1813).  Judicial 
review,  deemed  essential  to  our  government's  system  of  checks  and  balances, 
ensures  that  Acts  of  Congress  comport  with  the  Constitution. 

Surely  Justice  Marshall  never  contemplated  the  expansion  of 
Indian  Sovereignty  to  an  immunity  which  prevented  judicial  review  of  Acts 
of  Congress.  But  that  is  the  current  state  of  the  matter.  Effectively,  unless 
Congress  explicitly  waives  Indian  Sovereign  Immunity,  India"  legislation  is 
immune  from  judicial  scrutiny  and  enforceable  only  by  Indians,  regardless  of 
the  impact  of  such  legislation  on  non-Indians. 

This  result  destroys  the  supremacy  of  the  United  States 
Constitution.  U.S.  Const.  Art.  VI,  cl.  2.  If  an  Act  of  Congress  is 
unconstitutional,  the  race  or  ancestry  of  a  litigant  should  not  decide  whether 
a  court  can  intervene.  It  is  manifestly  unjust  and  uniquely  destructive  of  the 
supremacy  clause,  judicial  review,  and  due  process  that  non-Indians  are 
barred  by  Indian  sovereign  immunity  from  seeking  judicial  review  and 
construction  of  Acts  of  Congress  intimately  related  to  their  property  interests. 

As  the  Court  of  Appeals,  in  apparent  frustration,  recently  held: 
"[Tjhere  is  simply  no  room  in  our  constitutional  order  for  the  definition  of 
basic  rights  on  the  basis  of  cultural  affiliations,  even  with  respect  to  those 
communities  whose  distinctive  'sovereignty'  our  country  has  long  recognized 
and  sustained."  Poodry  v.  Tonawanda  Board  of  Seneca  Indians,  1996  U.S. 
App.  LEXIS  11407, 11487-88  (CA  2  1996).  Yet,  until  Congress  acts  affirmatively 
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and  explicitly  to  alter  the  status  quo,  this  intolerable  circumstance  will  persist. 
Indian  Nations  will  continue  to  "use  their  connection  with  federal 
authorities  as  a  sword,  while  employing  notions  of  cultural  relativism  as  a 
shield  from  federal  court  jurisdiction."  Id. 
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(330j  APPENDIX  D(l) 

United  States  Statute  (Forty  Third  Congress,  Sess.  II, 
Ch.  90.  Act  of  February  19,  1875) 
Feb.  19. 1876  CHAP.  90.— An  act  to  authorize  the  Seneca 
Nation  of  New  Yorlc  Indians  to  lease  lands 
within  the  Cattaraugus  and  Allegany 
reservations,  and  to  confirm  existing 
leases. 

Leases  of  lands     Be  it  enacted  by  the  Senate  and  House  of 

of' Swolk  "h."  ^^/"""^"^^^'"^^^  °f  ^^^  t/mfed  States  of 
dians.  for  railroad  America  in  Congress  assembled,  That  all 
purposes.  j^^g^g  ^j  j^^j   within   the  Cattaraugus   and 

Allegany  rej-ervations  in  the  State  of  New 
York,  heretofore  made  by  or  with  the 
authority  of  the  Seneca  Nation  of  New  York 
Indians,  to  railroad-corporations,  are  hereby- 
ratified  and  confirmed;  and  said  Seneca 
Nation  may,  in  accordance  with  their  laws  a 
form  of  government,  lease  lands  within  said 
reservations  for  railroad-purposes. 

Boundaries  of  SEC.  2.  That  the  President  of  the  United 
/^Igan/^'r^sTrvii"  States  shall  appoint  three  commissioners, 
"o"  whose  duty  it  shall  be,  as  soon  as  may  be,  to 

survey,  locate,  and  establish  proper 
boundaries  and  limits  of  the  villages  of 
Vandalia,  Carrolton,  Great  Valley,  Salamanca, 
West  Salamanca,  and  Red  House,  within  said 
Allegany  reservation,  including  therein,  as  far 
as  practicable,  all  lands  now  occupied  by 
white  settlers  and  such  other  lands  as,  in 
their  opinion,  may  be  reasonably  required  for 
the  purposes  of  such  villages;  and  they  shall 
cause  a  return  of  their  doings  in  writing. 
Maps  of  survey,  together   with    maps   of   such   surveys   and 
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locations  duly  certified  by  them,  to  be  filed  in 
the  office  of  the  county  clerk  of  the  county  of 
Cattaraugus,  in  said  State,  there  to  be 
recorded  and  preserved.  The  boundaries  of 
said  villages  so  surveyed,  located,  and 
estabUshed  shall  be  the  limits  of  said  villages 
for  all  the  purposes  of  this  act. 

SEC.   3.  That  all  leases  of  land  situate  Jf^^^*"  ^^^J 
within    the    limits    of    said    villages    when  to  be  valid  for  five 
established  as  hereinbefore  provided,  except  y**"*^ 
those  provided  for  in  the  second  section  of 
this  act,  in  which   Indians  or  said  Seneca 
Nation,  or  persons  claiming  under  them  are 
lessors,  shall  be  valid  and  binding  upon  the 
parties  thereto,  and  upon  said  Seneca  Nation 
for  a  period  of  five  years  from  and  after  the 
passage  of  this  act,  except  such  as  by  their 
terms  may  expire  at  an  earlier  date;  and  at 
the  end  of  said  period,  or  at  the  expiration  of 
such  leases  as  terminate  within  that  time, 
said  nation  through  its  councillors  shall  be 
entitled  to  the  possession  of  the  said  lands, 
and  shall  have  the  power  to  lease  the  same: 
Provided,  however.  That  at  the  expiration  of 
said  period,  or  the  termination  of  said  leases, 
as  hereinbefore  provided,  said  leases  shall  be 
renewable  for  periods  not  exceeding  twelve    Renewal      of 
years,  and  the  persons  who  may  be  at  such  '*''*^* 
time  the  owner  or  owners  ot  improvements 
erected  upon  such  lands,  shall  be  entitled  to 
such    renewed   leases,    and    to   continue   in 
possession  of  such  lands,  on  such  conditions 
as  may  be  agreed  upon  by  him  or  them  and 
such   councillors;   and   in   case  they   cannot 
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agree  upon  the  conditions  of  such  leases,  or 
the  amount  of  annual  rents  to  be  paid,  then 
the  said  councillors  shall  appoint  one  person, 
and  the  other  party  or  parties  shall  choose 
one  person,  as  referees  to  fix  and  determine 
the  terms  of  said  lease  and  the  amount  of 
annual  rent  to  be  paid;  and  if  the  two  so 
appointed  and  chosen  cannot  agree,  they 
shall  choose  a  third  person  to  act  with  them, 
the  award  of  whom,  or  the  major  part  of 
whom,  shall  be  final  and  binding  upon  the 
parties;  and  the  person  or  persons  owning 
said  improvements  shall  be  entitled  to  a  lease 
of  said  land  and  to  occupy  and  improve  the 
same  according  to  the  terms  of  said  award, 
he  or  they  paying  rent  and  otherwise 
complying  with  the  said  lease  or  said  award; 
and  whenever  any  lease  shall  expire  after  its 
(331]  renewal  as  aforesaid,  it  may.  at  the 
option  of  the  lessee,  his  heirs  or  assigns,  be 
renewed  in  the  manner  hereinbefore  provided. 

Power  of  Seneca  SEC.  4.  That  said  Seneca  Nation  is  hereby 
land's"  not"  owned  authorized,  by  resolution  of  its  councUlors, 
by  individuals.  duly  elected  according  to  the  laws  and 
system  of  government  of  said  nation,  or  in 
such  other  manner  as  said  nation  in  council 
may  determine,  to  lease  lands  within  said 
villages  to  which,  by  the  laws  or  customs  of 
said  nation,  no  individual  Indian  or  Indians 
or  other  person  claiming  under  him  or  them, 
has  or  is  entitled  to  the  rightful  possession. 

Survey  of  viUage       SEC.  5.  That  it  shall  be  the  further  duty  of 

lands  now  leased,     j^^e   Said   Commissioners   to  cause   all   lands 

within     such     villages     now     leased,     as 
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hereinbefore  mentioned,  to  be  surveyed  and 

defined  as  near  as  may  be,  and  to  cause  the 

same  to  be  designated  upon  the  maps  of  such 

villages  hereinbefore  mentioned  and  provided 

for.  All  leases  of  lands  within  said  villages, 

whether  now  existing  or  hereafter  to  be  made 

under   the  provisions  of  this  act,   shall  be 

recorded  in  the  office  of  the  clerk  of  said    Recording     of 

county  of  Cattaraugus  in  the  same  manner  ***** 

and  with  like  effect  as  similar  instruments 

relating  to  lands  lying  in  said  county  outside 

of  said  reservations  are  recorded  by  the  laws 

of  said  State  of  New  York.  All  leases  herein 

mentioned   or   provided    for   shall   pass   by 

assignment    in    writing,    will,    descent,    or 

otherwise  in  the  manner  provided  by  the  laws     .    .         ,    , 

*^  "^  Assignment,    de- 

of  said  State:  Provided,   however,  That  the  vise,    descent    of 
rights  of  Indians  in  such  leases  shall  descend  '*^'*^^ 
as    provided    by    the    laws    of   sfiid    Seneca 
Nation. 

SEC.  6.  That  all  moneys  arising  from  rents  Fu?nts  due  Seneca 
under  the  provisions  of  this  act  which  shall  Nation  how  recov 

•^  ered  and  applied. 

belong  to  said  Seneca  Nation  shall  be  paid  to 
and  recoverable  by  the  treasurer  of  said 
Seneca  Nation,  and  expended  in  the  same 
manner  and  for  the  same  purposes  as  are 
other  revenues  or  moneys  belonging  to  smd 
Seneca  Nation. 

SEC.  7.  That  the  courts  of  the  State  of    jurisdiction    of 
New    York   within    and    for    the   county   of  <^°^^^ 
Cattaraugus,     having    jurisdiction    in    real 
actions,  and  the  circuit  and  district  courts  of 
the  United  States  in  and  for  the  northern 
district  of  said  State,  shall  have  jurisdiction 
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Uw8    of    New  of  all  actions  for  the  recovery  of  rents  and  for 
^*^''  the    recovery    of    possession    of    any    real 

property  within  the  limits  of  said  villages, 
whether  actions  of  debt,  ejectment,  or  other 
forms  of  action,  according  to  the  practice  in 
said  courts;  and  actions  of  forcible  entry  and 
detainer,  or  of  unlawful  detainer  arising  in 
said  villages,  may  be  maintained  in  any  of  the 
courts  of  said  county  which  have  jurisdiction 
of  such  actions. 

SEC.  8.  That  aU  laws  of  the  State  of  New 
York  now  in  force  concerning  the  laying  out, 
altering,  discontinuing,  and  repairing 
highways  and  bridges  shall  be  in  force  within 
said  villages,  and  may,  with  the  consent  of 
said  Seneca  Nation  in  council,  extend  to,  and 
be  in  force  beyond,  said  villages  in  said 
reservations,  or  in  either  of  them;  and  all 
municipal  laws  and  regulations  of  said  State 
may  extend  over  and  be  in  force  within  said 
villages:  Provided,  nevertheless,  That  nothing 
Taxation  of  In-  in  this  section  shall  be  construed  to  authorize 
*''""^  the  taxation  of  -my  Indian,  or  the  property  of 

any  Indian  not  a  citizen  of  the  United  States. 

Approved,  February  19,  1875. 
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APPENDIX  D(2) 

United  States  Statute  (Fifty-First  Congress, 
Scss.  I,  Ch.  1132.  Act  of  September  30,  1890) 


CHAP.  I132.-An  act  to  authorize  the 
Seneca  Nation  of  New  York  Indians  to  lease 
lands  within  the  Cattaraugus  and  Allegany 
Reservations,  and  to  confirm  existing  leases. 


September 
1890. 


30, 


Leases  of  lands  by 
Seneca  Nation  of 
New  York  Indians, 
to  be  renewable. 

Vol.  18,  p.  330. 


Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That 
whenever  the  leases  of  land  situate  within  the 
limits  of  the  villages  mentioned  in  the  act  of 
Congress  entitled  'An  act  to  authorize  the 
Seneca  Nation  of  New  York  Indians  to  lease 
lands  within  the  Cattaraugus  and  Allegany 
Reservations,  and  to  confirm  existing  leases," 
approved  February  nineteenth,  eighteen 
hundred  and  seventy-five,  except  leases  to  Excepted  leases 
railroad,  shall  by  the  terms  of  said  act  be 
renewable,  the  same  shall;  be  renewable  for  a 
term  not  exceeding  ninety-nine  years,  instead 
of  the  term  of  twelve  years,  as  therein 
provided,  subject  to  all  other  terms  and 
conditions  of  said  act. 

Approved,  September  30,  1890. 


Term  of  renewal. 
Conditions.etc. 
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(1)  the  term  "1873  Survey  Ares'  metiu  the  u-e*  which  It  wtthla  the  tret 
dem*rked  by  the  high  water  line  u  metndered  and  the  upUnd  boundariet,  u 
•hown  on  the  piat  map  of  the  1873  Survey  of  the  Puyallup  liidlan  Reservation, 
coDdueted  by  the  United  SUtee  General  Land  Office,  and  ffled  in  1874; 

(2)  the  term  "Secretary"  means  the  Secretary  of  the  Interior 

(3)  the  term  "Settlement  Agreement"  means  the  document  entitled  "Agreement 
between  the  Puyallup  Tribe  of  Indians.  Local  GovemmenU  in  Pierce  County,  the 
Sute  of  Washington,  the  United  SUtes  of  America,  and  certain  private  property 
ownen",  dated  August  27,  1988; 

(4)  the  term  "State"  means  the  Suu  of  Washington: 

(5)  the  term  Technical  Documents"  means  the  7  documents  which  comprise  the 
technical  sppendix  to  the  Settlement  Agreement  and  are  dated  August  27,  1968; 

(6)  the  ttnn  Tribe"  means  the  Puyallup  Tribe  of  Indians,  a  tribe  of  Indiana 
rMOgniatd  by  the  United  States; 

(7)  the  tenn  "below  the  mean  high  water  line"  in  reference  to  the  submerged 
lands  of  the  PoyaUup  Rhrerbed  means  "below  the  ordinary  h^h  water  marie"  in  that 
portion  of  the  river  not  subject  to  tidsi  Inftnenre  and  "bielow  the  mean  high  water 
Une"  in  that  portion  of  the  river  whkh  Is  subject  to  tidal  influence;  and 

(g)  the  term  "oo-reaefvation  status'  means  a  statua  under  which  Federal  laws 
and  ragtilatlona,  treaty  rights,  and  rigirta  of  sovereignty,  which  define  the  rights  and 
raapooiibilitiM  oa  trust  or  reetrictd^ lands  (Inchiding  rights-of-way  and  easements 
runninc  through  such  landa  within  a  Fedval  Indian  reaenration)  spply:  Pramdti, 
That  such  apptkation  ia  not  inmnstsunt  wtth  any  provision  of  the  Settleount 
AgreenienC 
(PubX.  101-41. 1  It  Jans  21,  1069.  SOS  9M.  •  t 

uBRAtY  untiNcia 

IndlsM  ^9  at  Mq. 

C  J&  lodiaiis  I  er  «t  s«|. 

WESTLAW  Tofrie  Na  COO. 

SUBCHAPTER  VIII— SENECA  NATION  (NEW 
YORK)  LAND  CLAIMS  SETTLEMENT 

I  1T74.    Flndliigi  and  puipoaee 

(a)  Oily  of  SalimMifa  and  Congresaioaal  VUlagva 
TheCoogrBSS  finda  and  declare*  that: 

(1)  D)s(Nites  eoocening  leases  of  tribal  lands  within  the  dty  of  Sslamanra  and 
the  Congressional  Villages,  New  Yortu  ha««  itnined  relations  between  the  Indlsa 
and  non-Indiaa  eommunitiea  and  have  reauitad  in  adverse  economic  impacU  affect- 
ing both  «wmmtmiHn« 

(2)  Soma  «t  the  significant  htooncal  events  which  have  led  to  the  preaest 
siUiatkn  inchida— 

(A)  beginning  in  the  mid-ninsmmh  century,  several  railroads  obtsinad 
granta  or  leases  of  rights  of  way  through  the  Allegany  Reaervation  witbaat 
Federal  aotharixation  or  approval  sad  on  terms  which  did  not  adeqaatefy 
protect  the  interests  of  tlie  Seneca  Sadaa; 

(B)  aflff  eonstnetion  of  these  railriMds.  Allegany  Reservation  landa  wen 
leased  to  raibMd  employees,  penraw  ssKMated  with  the  raUroada,  residents  of 
the  dty  snd  tanners  without  Federal  sutliarixatlon  or  approval  and  on  terms 
which  did  not  sdequately  protert  the  mierests  of  the  Seneca  Nation; 

(C)  none  of  these  leases  had  F«<lcral  authorisation  or  approval  and.  after  the 
courta  ruled  these  leases  invalid.  Congress  enacted  the  Act  of  February  19, 
1876  (18  Stat  330),  confSrmmg  uosting  leases  of  Allegany  Reservation  lands, 
suthorizing  (Vnther  leasing  by  the  Seneca  Nation,  and  maldng  the  confirmed 
leases  renewable  for  a  twelve  yrar  penod: 

(D)  the  Act  of  September  30,  i«*0  («  Sut  568).  amended  the  1876  Act  by 
substituting  a  renewal  term  of  "not  exceeding  ninety-nine  years"  for  the 
original  renewal  term  of  twelve  yean,  and 
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(E)  in  1962  the  Seneca  Nation  fllad  a  claim  wtth  the  Indian  Claima  Commia- 
(ion  againat  the  United  Statea  for  uae  of  Improper  leaae  feea.  and  in  1977  a 
aettlement  waa  reached  regarding  iuch  claim,  providing  for  the  payment  of 
$600,000  to  the  Seneca  Nation  covering  the  period  beginning  in  1870  to  the  end 
of  1946. 

(3)  An  analyaij  of  hiatoric  land  vahiea  Indlcatea  that  the  paymenta  made  under 
the  original  leaae  agreement  and  onder  the  aettlement  deacril>ed  in  paragraph 
(2XE)  were  well  below  the  actnal  leaae  vahie  of  the  property. 

(4)  The  approaching  expiration  of  the  flalamanra  and  congreaaionai  village  leaaea 
on  February  19. 1991.  haa  created  ligniflcant  uncertainty  and  concern  on  the  part  of 
the  dty  of  Salamanca  and  Salamanca  realdenta,  and  among  the  reeidenU  of  the 
congreaaionai  villagea,  many  of  wtioae  tuniUea  hare  reaided  on  leaaed  landa  for 
generationa. 

(5)  The  Aiture  economic  aueoeaa  of  the  Seneca  Nation,  dty,  and  congreaaionai 
vQlagea  ia  tied  to  the  aecuring  of  a  fiiture  leaae  agreement 

(6)  The  Federal  and  State  govenunenta  hare  agreed  that  there  ia  a  moral 
reaponaibility  on  the  part  of  both  govenunenta  to  help  aeeore  a  fair  and  equitable 
aettlement  for  paat  inequitiea. 

(b)  Puipoae 
It  la  the  porpoae  of  thia  aabehafiter 

(1)  to  effectuate  and  auppoft  the  Agreement  btfaau  the  city  and  the  Seneca 
Nation,  and  facilitate  the  neg<otiation  of  new  leaaea  wtth  leaaaaa  m  the  congreaaionai 
villagea; 

(2)  to  aaaiat  in  reaoMng  the  paat  ineqnitiea  iavaMng  tha  1890  leaaea  and  to 
secure  fair  and  equitable  eompenaation  for  the  Seaaea  Nadoa  baaid  on  the  impact 
of  theae  leaaea  on  the  economy  and  cuhun  ct  tha  Senaea  Nadoa; 

(S)  to  provide  a  prodnctive  environmeot  befeau  the  Sanaea  Nation  and  laaaaw 
for  negotiating  the  leaaea  provided  for  under  tha  Agraeracat; 

(4)  to  provide  atability  and  aaeoilty  to  tha  dty  aad  tte  uiagiaaainnil  villagaa, 
their  reaidenta,  and  biiiineaaaa; 

(5)  to  promote  the  ecooonie  growth  at  tha  dty  aad  tka  rwnraaainnil  villagea; 

(6)  to  promote  econooiic  aetf-aafSdeney  for  tha  Saaaea  Nadoa  aad  ita  menibcra; 

(7)  to  promote  cooperative  eeooomic  and  commowty  davalopoMBt  efforta  on  the 
part  of  the  Seneca  Nation  and  the  dty;  aad 

(8)  to  avoid  the  potential  legal  Uabmtyae  the  part  oT  tha  Uottad  Statea  that  eoold 
be  a  direct  conaequenea  of  not  reaching  a  aettlement 

(Pub.L.  101-608. 1  t  Not.  S,  1900.  104  StaL  UBL) 

mSTOUCAL  AMD  8TATUT0KT  NOTIS 

Shott  THk  dtad  la  tka  -Smm  Nadoa  SMkment  Act  of 

Swtioo  1  of  Pab-L.  101-«a  pni*ld«l  that:       IMT' 
Thii  Act  (anactiiic  thla  tubehaptor]  oMy  ba 

UBBABT  scruxNcn 

IndlaiM  »16(S). 

C  J.a  Indiana  I  67  at  aaq. 

WESTLAW  Topie  Na  809. 

S  ir74a.   DcflaitioiH 

For  the  puipoaea  of  thia  aubchapter— 

(1)  the  term  "1890  leaae"  meaiH  a  leaae  made  by  tha  SeaMa  Nadon  wfaicfa  ia 
subject  to — 

(A)  the  Act  entitled  "An  Act  to  authoriaa  tha  Staaem  Nadoa  of  New  York 
Indiana  to  leaae  landa  within  the  Cattaraugua  and  Allegany  Reaervadona.  and 
to  confirm  exiating  leaaea'  approved  February  19.  187S  (chap.  90.  18  Stat  330); 
and 

<B)  the  Act  entitled  to  "An  Act  to  authorise  tim  Seoeea  Nation  of  New  York 
Indiana  to  leaae  landa  within  the  Cattaraugua  and  Allegany  Reaenradona.  and 
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to  confinn  existing  leuct"  tpproved  Septonbcr  80.  1890  (chap.  1132,  26  Sut 
668); 

(2)  the  tenn  "Agreement"  meani  the  document  executed  by  the  Seneca  Nation 
and  the  city  entitled  'Agreement  between  the  Seneca  Nation  of  Indiana  and  the 
City  of  Salamanca",  including  the  appendix  to  the  Agreement; 

(3)  the  term  "dty"  meana  the  dty  of  Salamanca,  New  Yoriq 

(4)  the  term  "lesaee"  meana  the  holder  of  an  1890  leaM  which  either  expirea  In 
1991  or  la  one  of  the  leaaet  Uated  In  document  1  of  the  Technical  Documenta, 
Including  any  leaaee  who  holda  an  1890  leaae  by  reaaon  of  aaalgnment.  Inheritance, 
or  other  manner  aa  provided  by  the  Act  referred  to  In  paragraph  (IKA); 

(5)  the  tenn  "memorandum  of  undentanding"  meana  an  agreement  between  the 
State  and  the  Seneca  Nation  pertaining  to  the  payment  of  the  flinda  to  be  provided 
punuant  to  thia  subchapter,  which  memorandum  of  undentandiog  reflecta  ao 
agreement  between  the  Seneca  Nation  and  the  State  eoneemlng  a  mechanism  and 
schedule  of  paymenu  for  the  fUnds  deaoibed  in  section  1774d(e)  of  thla  title; 

(6)  the  term  "Secretary"  means  the  Secretaiy  of  the  Interior 

(7)  the  tenn  "Seneca  Nation*  meana  the  Seneca  Nation  of  Indians  of  the 
Allegany,  Cattaraugua.  aad  OH  Sprteg  Reservations; 

(8)  the  term  "State"  oesM  the  State  of  New  York: 

(9)  the  term  Technnl  Documents"  means  ths  documents  which  compdse  the 
appendfac  to  the  Agreemcm;  aad 

(10)  the  term  "congreaMonal  villages"  mesns  the  villages  of  Cazrollton.  Great 
Valley,  and  Vandalia  u  the  Stau  o^  New  York. 

(PobX.  101-M8,  f  S,  Not  t  IMa  l(M  9UL  191) 

i  lT74b.    New  leases  and  ntb^itabnicirt  of  daims 

(s)  New  leases 

If  the  Seneca  Nation  offen  new  leases  in  aeeordanoe  witk  the  Agreement,  th» 
subchapter  shall  apply  with  respect  to  the  Seneca  Nstioo.  Tie  Seoeca  Nation  shall 
supply  copies  of  such  lesMs  to  the  Seeretsry  and  absD  certify  in  writing  that  it  has 
supplied  the  Secretary  «nh  oopMs  at  written  offers  to  all  lessees  entitled  to  an  ofr«r 

(b)  Extinguiahment  of  cIsIms 

The  Seneca  Nation  shall  exccuu  appropriate  documenta  relinquiahment  all  daiai 
against  the  United  Sutes.  the  Suu.  the  dty,  the  congressional  villages,  and  aO  pnor 
lessees  for  psyment  of  annual  rrau  prior  to  February  Zi.  1991,  with  respect  to  all  pnor 
■nd  existing  leases. 

(c)  Effective  date  of  Icmss  mi4  r«4lMf«tohments 

(1)  The  relinquishment  of  claims  against  the  United  States  ahsll  be  effective  upoa 
payment  by  the  United  States  to  the  Seneca  Nation  of  the  ftmds  provfcled  in  sectjoa 
1774d  of  this  title. 

(2)  The  offen,  snd  any  seeeptaaeM  thereof;  referred  to  in  subeection  (a)  of  tha 
section,  and  the  relinq\iiahment  of  rlamis  against  the  Stste,  the  dty,  the  congresaiooM 
vfllagea,  and  all  prior  leasees  for  psymeni  of  annual  renta  referred  to  in  subsection  (faj  oi 
this  section  shall  not  be  buulmf  ao  (he  Seneca  Nstion  until  after  the  later  of  the  datss 
on  which  (1)  Congress,  or  <3)  tite  Iccisiature  of  the  State  appropriates  the  amount  nt 
Amds  set  forth  In  section  irHd  M  this  title  or  the  Seneca  Nation  and  the  State  agrst 
upon  a  schedule  and  mechamsa  for  pa>-ments  for  (kuds  pursuant  to  section  I774d(ci  J 
this  title.  Such  agreement  thail  rmAtr  the  offers,  aeeeptaoees  snd  the  reUnquishmeai 
effective  so  long  as  the  paymMU  art  made  ss  agreed  upon  by  the  Seneca  Nation  ion 
the  State. 

(Pub.L.  101-MS,  I  4,  Nov.  3.  1990.  I0«  Slat  1294.) 

LIBRABV  KEFERSNCES 

IndUn*  ^1«(3). 
CJ&.  lodUn*  I  te. 
WESTLAW  Topte  No.  209. 
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I  1774c    RMpoMibtlitiM  and  rettrictioM 
(t)  Seneca  Nation 

The  Congrett  flndi  that  the  Seneca  Nation  ia  solely  responaible  for  negotiation  of  the 
leaaea  under  the  Agreement  tn  ita  own  intereat  and  approval  of  any  such  leaae  by  the 
(Jolted  StatM  to  not  required. 

(b)  Leaaeea 

The  Congreaa  finda  tliat— 

(1)  the  leaaeea  of  leaaea  with  the  Seneca  Nation  are  responaible  for  representing 
their  «wn  intereat  in  leaae  negotiationa  with  the  Seneca  Nation:  and 

(2)  nothing  in  thia  aul)chapter  ahall  be  conatrued  to  prevent  the  leaaeea  from 
eoUectively  negotiating  with  the  Seneca  Nation  regarding  such  leaaea.  whether 
through  informal  groupa  or  aa  delegationa  formally  lanetioned  by  either  the  State 
or  local  foveraments. 

(c)  United  Stataa 

(1)  The  United  Statea  ahaD  not  serve  In  a  capacity  to  approve  leases  of  the  Seneca 
Nation. 

(2)  Federal  ftmda  may  not  be  obligated  or  expended,  direcUy  or  indirectly,  for  annual 
paymenta  onder  any  aucfa  leaae,  except  for  fUnda  that  may  be  available  under  a 
eooventioaal,  nationwide  program. 

(d)  St«U 

(1)  The  State  ahall  not  serve  in  a  capacity  to  approve  leaaea  of  the  Seneca  Nation. 

(2)  State  ftmda  may  not  be  obligated  or  expended,  directly  or  indirectiy.  for  annual 


paymenta  under  any  audi  1( 

(PobX.  101-601 1  6.  Nov.  1. 1980, 104  Stat  1296.) 

UBBAKT  BEFKBSNCES 

Indiaas  ^10(1). 

CJ.S.  IndUas  I  <T  at  aaq. 

WESTLAW  Toirie  Na  tOa. 

NOTES  OF  DBCI8I0NS 


tbr  laadac  of  Indian  land  did  not  requira  the 

Natka  to  negotiate  new  or  renn«*d  lease  tenoa 

with  indivUaal  IsHeat  ottio'  thu  witii  rHpaet 
to  tba  spadfie  leaia  referred  to  in  tha  igrtaaat, 
between  the  dty  and  the  Nttioo.     Fluent  t. 
Federal  enactment  at  1990  rurntnldnc  vaUdt-      Saliminra  IndUn  Lease  \utlionty,  WJ}.N.Y. 
qr  al  acreencnt  batwscn  Seneca  Nation  and  dty      19M.  847  F3upp.  104<. 

I  1774d.    Settlement  Amda 

(a)  In  gcncnl 

In  recognition  of  the  findinga  and  puipuaea  specified  in  section  1774  of  this  tide,  the 
settlement  ftinda  provided  pursuant  to  thia  subchapter  shall  be  provided  by  the  United 
Statea  and  the  State.  Tlie  Secretary  may  not  obligate  or  expend  funds  provided  under 
subaedion  (b)  of  thia  aeetkm  until  the  Seovtaiy  detenninea  that  there  is  an  agreed  upon 
and  signed  memorandmi  of  mnJAi-ataii/iitig 

(b)  Funds  provided  by  Unitad  States 

(1)  Caahpsyment 

The  Secretary  ahall  pay  to  the  Seneca  Nation  the  amount  of  t30.000.000.  which  is 
the  Federal  share  of  the  caah  payment  to  be  managed,  invested,  and  used  by  the 
Nation  to  fUrther  spedfk  objectivea  of  the  Nation  and  its  members,  all  as 
determined  by  the  Nation  in  accordance  with  the  ConsutuQon  and  laws  of  the 
Nation. 

436 


297 


25  9  1774d  Indians 

(2)  Economic  development 

(A)  In  iddition  to  the  kmount  provided  under  pangnpb  (1),  the  Secretary  thall 
pay  to  the  Seneca  Nation  the  amount  of  $6,000,000  to  be  used  for  the  econotnic  and 
community  development  of  the  Seneca  Nation,  tnchidinf  the  dty  of  Salamanca, 
which  ia  an  inte^^  part  of  the  Seneca  Nation'i  Allegany  Reservation.  Such 
amount  shall  be  deposited  by  the  Secretary,  administered,  and  disbursed  In 
accordance  with  subparagraph  (B). 

(B)(1)  The  sum  of  $2,000,000  thall  be  deposited  In  a  separate  interest  bearing 
account  of  the  Seneca  Nation.  The  account  shall  be  administered,  and  the  principal 
and  interest  thereon  disbursed,  by  the  Seaeea  Nation  in  accordance  with  a  plan 
approved  by  the  (knmdl  of  the  Seneca  Nation  to  promote  the  economic  and 
community  development  of  the  Seneca  Nation.  Until  the  principal  la  expended 
pursuant  to  such  plan,  the  income  aomiing  tnm  such  sum  shall  be  disbursed  to  the 
treasurer  of  the  Seoaca  Nation  on  a  quarterly  basis  to  ftind  tribal  government 
operations  snd  to  provide  for  the  general  weUtre  of  the  Seneca  Nation  and  its 
members.  The  Seneca  Nation  may  in  its  discretion  add  the  accrued  Income  to  the 
prindpaL 

(ii)  The  sum  of  $3,000,000  shall  be  deposited  in  an  escrow  account  which  shall  be 
owned  by  the  Seneca  Nation.  The  escrow  agent  ahaD  be  selected  by  agreement  of 
the  Seneca  Nation  and  the  dty.  The  escrow  account  shall  remain  in  existence  for  a 
period  of  ten  years  from  the  date  on  wliich  tite  principal  is  deposited  or  until  aQ 
payments  provided  for  onder  sectitm  V  J),  of  the  Agreement  have  been  made.  The 
escrow  account  shall  be  held  and  diabursed  for  eeooomie  and  community  develop- 
ment as  set  forth  in  section  V.D.  of  the  Agreement  Upon  the  expiration  of  the  ten- 
year  period,  the  $8,000,000  principal  shall  be  diabursed  in  accordance  with  a  plan 
approved  by  the  Council  of  the  Seneca  Nation  to  promote  the  economic  and 
community  development  of  the  Seneca  Nation. 

(c)  Fuiub  to  be  provided  by  the  State 

The  State,  in  accordance  with  its  laws  and  regnladona  shall  jvovide  the  sum  of 
$16,000,000  in  cash  payments  and  $9,000,000  for  economic  «■  community  development 
subject  to  the  provisions  of  the  memorandom  of  understanding. 

(d)  Time  of  payments 

The  payments  required  by  this  section  on  the  part  of  the  United  States  shaD  be  made 
within  30  days  of  the  Secretary's  determinatioa  that  \he  Seneca  Nation  haa  complied 
with  section  lT74b  of  this  title,  or  cq)on  the  availability  of  the  amounts  necessary  to  cany 
out  this  subchapter,  if  such  detera^nation  haa  previoualy  been  made.  If  the  Secretary 
detetnines  that  the  Seneca  Natioii  has  not  complied  with  section  1774b  of  this  title,  he 
shall  advise  the  Sen«a  Nation  in  writing  of  all  steps  it  must  take  to  comply. 

(e)  Umitatioa 

The  only  smounts  svailaUe  to  carry  out  this  subchapter  shall  be  those  amounts 
specifically  appropriated  by  the  Congress  or  the  legislature  of  the  State  to  cany  out  this 
subchapter. 

(PubX.  101-fiOB,  I  6,  Nov.  S,  1990.  104  StiL  1296.) 

UBBABY  REnSENCIS 

United  States  ^106. 

CJ.S.  Uaitad  States  H  14S.  166. 

WESTLAW  Topie  Na  tOL 

S  lT74e.    CondltkMH  precedent  to  payment  of  United  States  and  StaU  fUnds 

Amounts  may  not  be  expended  from— 

(1)  the  $30,000,000  and  the  $6,000,000  provided  by  the  United  States  under 
section  1774d(b)  of  this  title,  and 

(2)  the  $16,000,000  and  $9,000,000  provided  by  the  State  under  section  1774d(e) 
of  this  title, 

until  after  the  authorised  ofBdals  of  the  Seneca  Nation  execute  new  leasee  with  tU 
lessees  who  accept  the  Seneca  Nation's  offer  of  a  new  lease,  ss  filed  with  the  Secretary 
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under  section  I774b<8)  of  this  tide,  and  execute  appropriate  documenta  relinquishing  all 
claimi  for  payment  of  annual  rent*  prior  to  February  20.  1991,  with  respect  to  such 

leatei. 

(Pub.L.  I0I-M3.  f  7.  Nov.  3.  1990.  104  SUL  1296.) 

LraRARY  REFERENCES 

United  SutM  ^106. 

CJ.C.  United  Sutet  ti  143.  166. 

WESTLAW  Topk  No.  393. 

I  1774f.    MUccllancoiu  prariaioiu 

(•)  Lkiu  and  forfcitunt.  etc 

Sufaject  to  tubsection  (b)  of  this  section,  the  provisions  of  section  1407  of  this  title  shall 
apply  to  any  payment  of  tanda  authorized  to  be  appropriated  under  this  subchapter  and 
made  to  individual  members  of  the  Seneca  Nation.  None  of  the  payments,  ftmds,  or 
distributions  authorized,  established,  or  directed  by  this  subchapter,  and  none  of  the 
income  derived  therefrom,  wiiich  may  be  received  under  this  subchapter  by  the  Seneca 
Nation  or  individual  members  of  the  Seneca  Nation,  shall  be  subject  to  levy,  execution, 
forfeiture,  garnishment,  lien,  encumbrance,  seizure,  or  State  or  local  taxation. 

(b)  Eligibility  for  govcmment  programs 

None  of  the  paymenta,  ftinds  or  disthbutiona  authorized,  established,  or  directed  by 
this  subchapter,  and  none  of  the  income  derived  therefrom,  aball  affect  the  eligibility  of 
the  Seneca  Nation  or  its  memben  for,  or  be  used  as  a  basis  for  denying  or  reducing 
(kinds  ander,  any  Federal  program. 

(c>  Land  MqalsitloB 

Land  within  its  aboriginal  area  in  the  State  or  situated  within  or  near  proximity  to 
former  reservation  land  may  be  acquired  by  the  Seneca  Nation  with  Amds  appropriated 
pursuant  to  this  subchapter.  State  and  local  governments  shall  have  a  period  of  80  days 
after  notification  by  the  Secretary  or  the  Seneca  Nation  of  acquisition  or,  or  intent  to 
acquire  such  landa  to  comment  on  the  impact  of  the  removal  of  such  lands  tnm  real 
property  tax  rolls  of  State  political  subdivisions.  Unless  the  Secretary  determines 
within  80  days  after  the  comment  period  that  sndi  lands  should  not  be  sot^eet  to  the 
provisions  of  section  177  of  this  titie,  such  landa  shall  be  subject  to  the  provisions  of  that 
section  and  shall  be  Md  in  restricted  fee  sUtiis  by  the  Seneca  Nation.  Baaed  on  the 
proximity  of  the  land  acquired  to  the  Seneca  Nation's  reaervationa,  land  acqt^ivd  may 
become  a  part  of  and  expand  the  boondariea  of  the  Allegany  Reservation,  the  Cattarau- 
gua  Reservation,  or  the  OQ  Spring  Reaervation  in  accordance  with  the  procodurea 
establiahed  by  the  Secretary  for  this  paipose. 

(PubX.  101-CQ8. 1  8.  Nov.  S.  1980.  104  Stat  U98.) 

UBKABT  REFERENCES 

lodiaDs  »9  ft  isq. 

C  J.S.  Indiaiu  I  CT  st  Mq. 

WESTLAW  IVipie  No.  100. 

i  lT74r.    Llmitattoii  of  meOim 

Notwithstanding  any  other  provlston  of  law,  any  action  to  contest  the  constitutionality 
or  validity  under  law  of  thia  subchapter  shall  be  barred  unless  the  action  Is  fUed  on  or 
before  the  date  which  is  180  days  after  November  3,  1990.  Exclusive  Jurisdiction  over 
any  such  sction  is  hereby  vested  in  tiu  United  Sutes  District  Court  for  the  Western 

District  of  New  York. 

(Pub.L.  101-6(0.  f  9,  Nov.  t,  1990.  104  StaL  1297.) 

LIBRARY  REFERE.NCES 

Unitad  States  ••181 
CJS.  Unltnl  StatM  f  198. 
WESTLAW  Toptc  No.  398. 
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I  1774h.    Authorlutlon  of  appropriatioM 

There  !•  authorized  to  be  appropriated  luch  nmu  u  may  be  neceaaaiy  to  carry  oat 
this  aubchapter. 

(Pub.L.  101-601,  I  10.  No*,  a.  ISW.  104  StaL  1297.) 

SUBCHAPTER  Dt-MOHEGAN  NATION  (CONNECTICUT) 
LAND  CLAIMS  SETTLEMENT 

I  1775.    Findliiffi  and  purpoeca 

(a)  Findlnga 
CongreH  flnda  the  foOowing: 

(1)  The  Mohegan  Tr&e  ot  ladiaiiB  of  Conoectkut  reoehred  recognition  by  the 
United  Statea  punoant  to  tlu  •dnuniatntlve  proeeaa  ooder  part  83  of  title  26  of  the 
Code  of  Federal  Regulatiooa. 

(2)  Tht  Mohegan  Tribe  of  IndUna  o^  Comeetieiit  it  the  •ueeeiaor  in  intereat  to 
the  aboriginal  entity  ksowo  aa  the  Mohefaa  Indian  Trflw. 

(S)  llie  Mohegan  Tribe  haa  cxiatad  in  the  geographic  area  that  ia  earreotly  tht 
State  of  Coonactieut  for  a  loflg  period  praeading  the  colonial  period  of  the  hiatny  of 
the  United  Statea. 

(4)  Certain  landa  were  laquaatarad  aa  tribal  laada  by  the  Colony  of  Conneetieat 
and  nbaeqoently  by  the  Stau  of  ConeetieaL 

(5)  ne  Moh^an  Tribt  of  Indtana  of  Cooaeetlrat  ▼.  State  of  Conaecticnt,  et  iL 
(Civfl  Action  Na  H-T7-434.  pendii«  before  the  United  Statea  Diatrict  Court  for  tht 
Southern  Diatrict  of  Connecticvt)  rtlataa  to  the  ownerahip  of  certain  landa  withia 
the  State  of  Connecticut 

(«)  Socfa  action  wO  Uksly  rMolt  in  acoooafe  hardahipa  for  reaidenta  of  the  State 
of  Connecticut,  inchidfaig  i  ai\lm*a  of  Iha  town  of  Montvflle,  Conaecticnt  by 
encnmbertag  the  title  to  landa  In  the  Slata,  todnding  landa  that  are  not  eumnitf 
the  BobtJect  of  the  action. 

(7)  TIm  State  of  Connecticvt  and  the  Mohegan  IMk  ha*e  executed  agreemenii 
for  the  purpoaea  of  reaolving  ail  dtapuiaa  baeweea  the  State  of  Conaecticnt  and  thi 
Mohegan  Tribe  aad  providii«  a  aaaiaMnt  for  the  actim  refared  to  tai  paragnpk 
(S). 

(8)  In  ordar  to  implenient  the  agi'iwiann  rateied  to  ia  fmfftfhM  (6)  aad  (Q 
of  aectioB  1776a  of  thia  title  that  ad^wa  aattera  of  Jnriaifictian  with  reapeet  tt 
certaia  (iffniiaf  "'— — ■^^^  by  aad  ^atait  aaoibeia  of  the  Mohegan  TWm  nd 
other  ladiana  in  Indian  couany  and  aaoan  of  gaaiing-rdatad  devdopmant  It  k 
neceaaaiy  fbr  the  Congreea  to  enact  lagialatiaa. 

(9)  The  town  of  Montvflle.  Caoaaetleat  wfll— 

(A)  be  afbcted  by  the  loaa  of  a  tax  baaa  from,  aad  Juriadiction  over,  laadi 
that  wfll  be  held  in  truat  by  the  L'attad  Stataa  on  behalf  of  the  Mohegan  TVibo; 
and 

(B)  aerveuthehooteaagaoMqrfDrthagamiagoparatlaoaortheMohapB 
TWw. 

(10)  The  town  of  Montvflla  aad  the  Mohegan  Tribe  have  entered  Into  a 
agraemeat  to  reeohretaaoea  eataoc  liiiaaeu  them  and  to  eatabliah  the  baaia  fort 
cooperative  govenuneat4o-ga*araaMBt  ralahonahip 


(b) 

Ttepurpoaea  of  thIa  aubchapter  an  m  foOowi: 

(1)  ToCMiUtatetheaettlementofdaiBaagalnBttbaStateafCoaaMtienttaytka 
MoheginlVflie. 

(2)  To  fKilitate  the  removal  of  any  encumbrance  to  aay  title  to  lead  ia  the  Stan 
of  Conaecticnt  that  would  have  reauhad  from  the  acttoaretgrad  to  iaauheartiwiW 
ofthiai 


(PubJ^  10t-*7T.  I  1  Oct  19,  I9M.  lOS  Slat.  3101.1 
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to  iMgotiato  new  leases  with  leaseholders  and  to  relinquish  claims 
against  th«  federal  government. 

Ckmt  to  State  and  local  governments 

8.  2896  would  reauire  that  the  State  of  New  York  poy  $26  mil- 
lion to  the  Seneca  Nation.  $16  million  as  a  cash  pavment,  and  $9 
million  for  community  and  economic  derelopment.  These  payments 
would  be  subject  to  a  memorandum  of  understanding  to  m  agreed 
to  by  the  state  and  the  Seneca  Nation.  The  bill  also  provides  that 
any  land  subsequently  acquired  by  the  tribe  may  be  held  in  re- 
stricted fee  status  or  become  part  of  the  Nation's  reservation  land. 
If  the  Nation  buys  additional  land,  this  could  result  in  loss  of  prop 
erty  tax  revenue  to  local  governments,  since  the  land  would 
beoome  nontaxable.  The  Nation  currently  has  no  plans  to  purchase 
large  amounts  of  taxable  land,  and  we  estimate  that  these  costs 
would  not  be  signincant. 

If  vou  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contact  ia  Marta  Morgan,  who  can  be 
reached  at  226-2860. 
Sinoerriy, 

ROBEKT  D.  RnSCHAUKR. 

Director. 

umaxnjkTOKr  impact  n-ATCMxirr 

Puagrapfa  11(b)  of  rale  XXVI  of  the  Standing  Rules  of  the 
Senate  requires  each  reoort  aooompanying  •  bUl  to  evaluate  the 
ragolatorr  and  paperwork  impact  that  would  be  incurred  in  carry^ 
ii«  oat  the  bill.  IW  Committee  believes  that  S.  2895  will  have  a 
muiinia]  regulatory  or  paperwork  impact. 

kxBCimvm  communications 

TV>  only  communication  received  from  the  Executive  Branch  on 
a  2895  WW  la  tbe  fbrra  of  testimonT  from  witnesaee  for  the  Depart- 
ment of  the  Interior.  The  piepieJ  statement  of  Walter  R  BJIlls. 
Deputy  to  the  Assistant  SecrctaiT— Indian  AfTairs,  Department  of 
the  Interior  followa:  -•       i^ 


vrATDnMT  or  waltk*  a.  Miua,  Dcptnr  to  tm«  assistant 
tAKT—nntAM  AyrAiM,  omrAKimEm  r  or  the  in  i  aama 


Good  morning.  Mr.  Chaimtan.  and  membera  of  the  Com- 
mittee. I  am  pleased  to  be  here  to  present  the  views  of  the 
Department  on  S.  2895.  the  "Seneca  Nation  SeUlement 
Act  of  1990". 

8.  2896  seeks  to  address  past  inequities,  to  extinguish  all 
prior  dalma  of  the  Seneca  Nation  by  making  it  whole,  and 
to  allow  lease  renewals.  I  want  to  commend  the  Seneca 
Natkm.  the  City  of  Salamanca,  and  membere  of  the  New 
York  Coogreaslonal  delegation  for  their  eflbrta  to  develop 
a  consenus  eolation  to  the  leasing  of  Seneca  lands.  While 
we  support  efforta  to  resolve  the  iseuea  between  the  Seneca 
Nation  and  the  aty  of  Salamanca.  New  York,  the  Admin- 
istration strongly  opposta  a  2895. 
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Section  2  of  the  Act  of  February  19.  1«76  (18  Slat  330) 
authorized  the  leasing  of  certain  Seneca  lands  within  the 
Alle^ny  Reserration,  and  an  1890  amendment  to  the  1875 
Act  (26  Stat.  558)  provided  that  such  lenses  could  bo  re- 
newed for  a  !)".>  rear  torm. 

Approximately  2.600  99-year  leases  of  Seneca  lands 
within  the  villages  established  under  the  1875  act  (primari- 
ly within  the  Ci^  of  Salamanca,  New  York)  will  expire  in 
February  1991.  Each  of  the  leases  provides  for  an  annual 
payment  of  three  dollars  or  less,  and  lumpsum  pnyments 
■re  now  being  made  by  the  City  directly  to  the  Tribe,  pur- 
suant to  the  Act  of  August  14,  1950  (64  Stat  442). 

The  purpose  of  the  propooed  Act  appears  to  be  to  settle 
past  inequities  effected  against  the  Seneca  Notion  result- 
ing from  the  99-year  leases  approved  by  Congress  pursuant 
to  th«  1876  Act.  Absent  legislation,  the  It-ssor  Seneca 
Nation  and  the  noit-Indian  lesseus  will  have  to  go  to  arbi- 
tration to  try  and  reach  an  agreemant  for  further  leasing. 
The  Seneca  Nation  coald  rightfuIlT  demand  fair  market 
rental  value,  and  the  arbitiBtor  could  not  fairly  allow  any- 
thing less.  However,  due  to  a  dcPicsBcd  economy  in  the  Sa- 
lamanca area,  it  m  not  expectea  that  many  of  the  leasees 
could  afford  to  pay  fair  market  rental. 

The  Administration  strongly  oppoeiis  S.  2895  for  the  fol- 
lowingreasona: 

(1)  First  and  most  fondamentally.  the  United  States  b 
being  asked  to  commit  $35  million  as  compensation  to  the 
Seneca  Nation  for  a  lease  arrangement  approved  100  years 
ago  by  an  Act  of  Congress. 

(2)  It  is  not  clear  tnat  the  Federal  government  is  liable 
under  the  terms  of  the  lease  arrangement  S.  2895  incor- 
rectly states  the  Federal  government  ia  potentially  liable 
for  its  action  in  this  matter. 

(3)  TTiere  is  no  jostUication  for  how  the  $60  million  in 
compensation  was  derived  or  the  basis  for  the  amount  of 
the  contributions  by  the  United  States  and  the  State  of 
New  York. 

(4)  8.  2895  fails  to  adequately  address  the  market  sensi- 
tivity of  fntare  lease  payuienta  between  the  Seneca  Nation 
and  individual  lessees.  This  approach  could  only  contribute 
to  proUems  in  the  future. 

(6)  The  Executive  Branch  was  not  a  party  to  the  negotia- 
tions and  cannot  be  expected  to  support  a  settlement  that 
requires  the  commitment  of  significant  federal  funds.  This 
could  set  an  adverse  precedent  for  addressing  other  Indian 


At  the  outset  it  should  be  understood  that  it  is  not  clear 
whether  the  United  States  could  be  held  legally  liable  for 
tije  tew  rental  rates  for  the  use  of  tribal  property.  Section 
2(bX8)  of  the  bill  incorrectly  stotes  that  the  U.S.  risks  li- 
ability if  8.  2895  is  not  cnnctcd. 

Section  2(a)lS)  makes  reference  to  nn  nnnlysisi  of  hiotoric 
land  values  which  indicates  that  the  Nation  was  paid 
rental  that  was  "weU  below  the  actual  lease  value  of  the 
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properly."  W«  ara,  of  course,  aware  of  the  StigliU  Report 
which  Ute  Nation  aubmitted  to  Mr.  Houghton  on  October 
26,  1989.  Proreasor  Stiglitz  provided  an  abundance  of  fig- 
ures with  regard  to  rental  values.  The  Department  has 
•Iwaya  sought  to  establish  some  concrete  basis  for  pay* 
nient  such  as  runtui  or  sulo  value  per  acru  at  o  given  time 
In  order  to  reach  a  total  figure  for  a  land  clalma  settle* 
ment.  Here,  we  find  none.  lliiB  should  be  clarified  for  the 
record. 

In  addition,  the  bill  does  not  establish  the  basis  upon 
which  the  proportiunato  financial  burdens  of  responsibility 
have  been  divided  between  the  United  States  and  New 
York. 

We  are  also  confused  over  the  language  of  section 
2(aX2XE)  which  sUtes  that  the  Seneca  Nation  Tiled  a  claim 
against  the  United  States  "for  use  of  Improper  louse 
fees.  .  .  ."  We  ore  unclear  as  to  the  purpose  of  this  sub- 
section. We  recommend  that  this  subsection  be  deleted  or 
reworded  for  the  sake  of  clarity. 

Finally,  8.  2B95  does  not  provide  for  a  conclusive  settle- 
ment of  the  itwuos  butwoun  the  Seneca  Nation  and  the  City 
of  Soluiitanoa,  New  York.  For  example,  Ihu  bill  doev  not 
address  the  ownership  of  improvements  at  Salamanca. 

This  concludes  my  prepared  testimony,  and  I  will  be 
happy  to  respond  to  any  queationa  the  Committee  might 
have. 

CHANGES  IN  KXISHNQ  LAW 

In  compliance  with  subsection  12  of  rule  XXVI  of  the  Standi: 
Rules  of  the  Senate,  the  Committee  states  that  enactment  of 
2895  will  not  result  in  any  changes  in  existing  law. 
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United  States  Department  of  the  Interior 


OFFICE  OF  THE  SOLICITOR 
WASHINGTON,  DC.     20240 


BIA.  IA.0603 


July    26,    1985 


Honorable   Morris   K.    udall 

Cha  i  rman 

Committee  on  Interior  and  Insular  Affairs 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

,j»i4Dear  Mr.  Chairman: 


This  is  our  response  to  your  April  25,  1985  request  for  an 
opinion  on  the  nature  of  the  rights,  if  any,  created  by 
legislation  authorizing  the  Seneca  Nation  to  lease  land  in 
Salamanca,  New  York  on  its  Allegany  Reservation.   There  are 
approximately  three  thousand  leases  which  come  up  for  renewal  in 
1991.   Our  conclusion  is  that  the  Secretary  of  the  Interior  has 
no  responsibility  for  approval  or  renewal  of  these  leases.   The 
.  pertinent  legislation,  however,  provides  a  method  for  resolving 
disputes  which  arise  over  the  renegotiation  of  the  renewal  terms. 

The  United  States  acknowledged  certain  land  in  New  York  to  be  the 
property  of  the  Seneca  Nation  by  the  1794  Treaty  of  Canandaigua. 
7  Stat.  44.   It  also  guaranteed  the  Senecas  unrestricted  "use  and 
enjoyment"  of  what,  through  later  treaties,  became  known  as  the 
Allegany  and  Cattaraugus  Reservations.   In  the  mid-nineteenth 
century,  railroad  companies  and  settlers  leased  certain  parts  of 
these  reservations  from  the  Senecas,  and  these  leases  were 
purportedly  ratified  by  New  York  State.   A  New  York  court 
"■^subsequently  found  them  invalid. 

On  February  19,  1875,  in  response  to  the  court  decision.  Congress 
enacted  the  first  legislation  dealing  with  leasing  on  the 
Allegany  Reservation.   18  Stat.  330.   Section  1  of  the  act 
ratified  leases  to  railroads  which  had  been  made  in  accordance 
with  Seneca  law.   in  addition,  it  authorized,  without  conditions, 
further  leases  for  "railroad  purposes". 

Section  2  of  the  act  required  three  presidential  commissioners  to 
survey  and  establish  boundaries  for  six  villages  within  the 
Allegany  Reservation.   Leases  within  these  villages,  including 
Salamanca,  were  declared  valid  and  binding  on  the  parties  for  no 
more  than  five  more  years.   After  that  time,  in  1880,  the  leases 
terminated  except  for  a  right  of  renewal  in  the  owner(s)  of  any 
improvements  for  no  more  than  twelve  years.   In  1890,  Congress  "  . 
amended  the  1875  act  to  provide  a  renewal  term  of  no  more  than  99 
years.   26  Stat.  558. 
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The  act  provides  that  the  owners  of  the  improvements  on  the 
parcels,  who  in  this  case  are  generally  the  lessees,  shall  have 
the  right  to  the  renewal  option.   This  implies  that  they  must 
make  it  known  that  they  desire  to  renew  their  leases.   Once  this 
occurs,  the  lessee  and  the  Seneca  Nation  must  agree  on  new  terms 
for  the  renewal  period.   if  the  parties  cannot  agree,  each  shall 
appoint  a  referee  to  work  together  to  set  the  terms.   If  the 
referees  cannot  agree,  they  shall  choose  a  third  referee  and  the 
three  shall,  by  majority  decision,  set  the  terms.   The  act  places 
no  restrictions  on  the  terms  except  that  the  leases  shall  be 
renewable  for  a  period  not  to  exceed  99  years.  26  Stat.  558 

There  are  no  provisions  for  Secretarial  approval  or  involvement 
in  the  process  of  setting  the  terms  for  renewal  leases.   It  is 
noteworthy  that  an  amendment  was  offered  and  rejected  by  the 
Senate  in  1875  which  would  have  required  that  "all  leases  now 
made  or  hereafter  to  be  made  pursuant  to  this  Act  shall  be 
subject  for  their  validity  to  the  approval  of  the  Secretary  of 
the  Interior".   3  Cong.  Rec.  919.   Originally,  the  monies 
received  for  these  leases  were  paid  directly  to  the  Seneca 
treasurer.   In  1901,  as  a  result  of  irregularities  in  the 
accounts  of  the  treasurer.  Congress  authorized  payment  of  the 
lease  income  to  the  U.S.  Indian  agent  for  the  Seneca  Nation.   31 
Stat.  819.   The  agent  was  required  to  report  annually  to  the 
Commissioner  of  Indian  Affairs.   In  1950  the  responsibility  was 
transferred  back  to  the  Seneca  Nation  treasurer.   64  Stat.  442. 
Consequently,  it  is  our  opinion  the  United  States  currently  has 
no  responsibility  with  respect  to  these  leases. 

The  1950  legislation  also  provided  that  the  City  of  Salamanca,  if 
authorized  under  New  York  law,  coulc  make  annual  payments  on 
behalf  of  all  lessees  within  the  city  to  the  Seneca  Nation.   This 
was  to  avoid  the  cancellation  of  individual  leases  for  non- 
payment of  rent.   The  city  is  continuing  to  make  a  lump-sum 
payment  for  all  leases  within  the  city  each  year. 

With  respect  to  the  50-year  leases  issued  in  recent  years  and 
referenced  in  your  letter,  we  have  no  specific  information  about 
such  leases.   The  1950  amendment  to  the  original  legislation 
authorized  the  Seneca  Nation  to  issue  leases  to  all  areas  within 
their  reservation  even  if  outside  the  villages  "for  such  purposes 
and  such  periods  as  may  be  permitted  by  the  laws  of  the  State  of 
New  York."   As  indicated  above,  however,  there  is  no  requirement 
for  approval  by  the  Secretary  of  the  Interior  or  the  Bureau  of 
Indian  Affairs. 


If  you  have  any  further  questions,  please  feel  free  t 


us 


o  contact 


Sincerely 


z:^  ,^  /%1^;^- 


Marian  Blank  Horn 
Principal  Deputy  Solicitor 
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m  REPLY  REFER  TO: 
BCCO    #2079 


United  States  Department  of  the  Interior 

BUREAU  OF  INDIAN  AFFAIRS 

EASTERN  AREA  OFFICE 

1951  Connitution  Avenue  NW. 

WaibingCon,  D.C.    20245 

JUL    :: 


Mrs.  Candace  M.  Brovm 
35  Wlldwocd  Avenue 
Salamanca,  New  York    11779 

Dear  Mrs.  Brown: 

TMs  office  has  been  requested  to  respond  to  your  June  12  letter  to 
President  Reagan  dealing  with  the  future  of  the  town  of  Salamanca. 

Jn  attempting  to  respcaid  to  your  concern,  a  brief  explanation  of  our 
relationship  with  the  Seneca  Nation  is  needed.  The  United  States  does 
not  hold  title  to  the  land  (in  trust)  for  the  Saieca  Nation.  Since  the 
United  States  is  not  the  trustee  of  the  Seneca  lands,  our  role  in  their 
administration  arises  through  the  power  of  the  Constitution  and  through 
general  statutes  such  as  the  Non-Intercourse  Act  of  IBS'*. 

The  CcsTgressional  Act  of  August  l^*,  1950  permitted  the  Seneca  Nation 
to  directly  exercise  certain  functions  including  the  leasing  of  lands. 
This  legislation  was  viewed  eis  furthering  the  policy  of  enhancing  tribal 
control  of  their  resources. 

Further,  the  Act  of  S^teniber  14,  196I  removed  federad  control  over 
ri^ts-of-way  <xi  the  Saiecas'  lands  and  removed  a  fiscal  limitation 
(Ml  distribution  of  rental  Income. 

The  Acts  of  August  1950  and  September  I96I  have  sharply  reduced  federal 
control  and  supervision  of  these  leases  and  has  placed  their  administration 
\jpon  the  Saieca  Nation. 

We  eu?e  aMare  of  the  problem  now  being  experiaiced  by  the  Tribe  and  the 
residents  of  Salamanca  and  we  sympathize  with  the  situation  that  currently 
exists.  We  are   ccaifident  that  the  Saieca  Nation  and  the  residents  of 
Salamanca  through  their  representatives  will  be  able  to  resolve  the 
issues  before  them  to  the  best  interests  of  all  parties  and  to  insure 
the  continued  prosperity  of  the  Area. 

Sincerely, 


{/  B.  D.  Ott 
Area  Director 
Eastern  Area  Office 
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Attachment  7 


The  BenGco  Nation  of  Indians 


H90Ri  438 

IRVING.  NF.W  YORK  IHOPI 
Phono  17)61  S324<)00 
Phon«  1716)  532  4W)7 
Itx  •17161  5329132 


P  0  Bc«  231 

SALAMANCA,  NEW  YORK  14779 

Phon«  17  J  61  945- 1790 

Fix  "(7161  W5  3917 


PRESIDENT  ■  CoMm  -Xdl/Julm.  fli  417.  PO  flex  213.  Sicomburj.  KY  ;47fl.? 

CLERK  ■  Morlbtl  Pnnwp.  P  O  Hr.x  M3.  Sotemoncu.  ,NY  J4779 

TREASURER  •  Pennu  M  Luv.  P  0  Bnx  2S,  Ml/<>  Stock  fiuod.  i.uuli/ns,  ,N'Y  J4091 


October  21.  1991 


CERTIFIED  HAIL  -  RETURM  RECEIPT  REQUESTED 


Hr.  and  Hre.  Dayrll  V.'etherby 
North  Nine  Hile  Rd. 
Allegany,  NY  14706 

RE  I  VANDALIA  LEASE  NO.  VA-a5002 
(Old  Lease  No. i  G  259.6) 

Dear  Mr.  &  Mrs.  Wetherbyi 

On  Monday,  April  29,  1991,  your  present  lease  was  signed  and  executed  by 
both  respective  parties.  The  above  document  has  since  been  filed  and  recorded 
also  at  the  Office  of  the  Secretary  of  the  Interior  in  Washington,  DC.  We  are 
now  in  the  process  of  complying  with  the  provisions  as  set  forth  in  the  Seneca 
Settlement  Act  of  1990. 

In  response  to  your  removal  of  the  house  recently  from  the  above  leased 
premises,  the  Nation  considers  that  action  to  be  in  violation  of  federal  law, 
as  well  as  in  violation  of  your  lease.  Under  fundamental  principles  of 
property  law,  improvements  attached  to  land  --  like  a  home  —  belong  to  the 
owner  of  the  land,  unless  there  is  an  express  agreement  to  the  contrary. 

We  are  also  Informed  that  you  removed  the  house  without  securing  any 
required  penults  regarding  crossing  bridges,  electrical  safety  and  the  like. 
This  demonstrated  your  disregard  for  the  law,  as  well  as  for  the  safety  of  the 
community  at  large. 

In  addition,  your  removal  of  the  house  left  a  hole  in  Nation  lands  which 
has  not  been  adequately  filled  in  by  you.  This,  too,  endangers  the  Reserva- 
tion population. 
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Mr.  &   Mrs.  Wetherby 
October  21,  1991 
Page  2 

Since  you  are  in  default  of  thic  lease,  you  are  hereby  given  written 
notice  to  corjnence  within  30  days  actions  to  cure  that  default  by  restoring 
the  premiscB  to  their  original  condition,  usefulness  and  value.  Failure  to 
commence  actions  to  cure  your  default  within  30  days  of  this  notice,  and  to 
complete  the  cure  within  90  days  of  this  notice,  will  result  in  termination  of 
your  lease  by  the  Nation.  Until  that  time,  no  trsuisfer  of  property  can  be 
made. 

Sincerely, 


Calvin  John 


President 
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Attachment  8 


DENNIS  OlCONCINI,  Afll70NA  FRANV  M    UgSKQWIVl.  ALAtU 

OUCimN   N    lUAOICK.NOnrH  DAKOTA  THAC  COCHKaN    WiCSltSI'Pl 

THQMAtA    t>ACCHLI    tOUTV  DAKOTA  tLAOl  QOffTON.   MACmINQT6N 

<tNT  cOsnAO  NOriTfi  oakota  ^m  v  domenici  mw  mlxiCO 

llAnAT  nirO    NCVADA  NA^CY  lANOOK  MItflAUM.  NAHCAl 

TAUL  3IM0M   lULiNOll  OCiN  NtCKUl   OXtAHOMA 
OANICl  R    AKAXA.  HAWAII 
fAUL  WtLLfTONL  MINNCIOTA 


rAT«ICiA  M   ZtLL 

^lAFr  OlflfCTOK/ChtEF  CDUNIIl 

Oi^NIU  N   lENVIf    MfNORiTT  (TAFf  CIHtCOM 


lanited  States  Senate 

SELECT  COMMITTEE  ON  INDIAN  AFFAIRS 
WASHINGTON,  DC  20610-6460 

February  21,  1992 


The  Honorable  Alfonse  M.  D'Aniato 
United  States  Senate 
Washington,  D.c.  '  20510 

Dear  Al: 

I  am  writing  in  response  to  your  letter  requesting  that  the 
Select  Committee  on  Indian  Affairs  conduct  a  hearing  on  the 
rights  and  obligations  of  the  parties  under  the  Lease  Agreement 
between  the  Seneca  Nation  and  the  City  of  Salamanca. 

As  you  know,  at  the  request  of  the  parties,  this  Agreement 
was  ratified  by  the  Congress  in  Public  Law  101-503  as  a  part  of  a 
settlement  package  involving  significant  payments  by  both  the 
United  States  and  the  State  of  New  York  in  compensation  for 
losses  sustained  by  the  Seneca  Nation  over  the  past  100  years. 

The  Agreement  that  was  entered  into  by  the  City  of  Salamanca 
and  the  Seneca  Nation  was  fashioned  as  a  result  of  several  years 
of  very  intense  and  at  times  acrimonious  negotiations.   There  was 
hard  negotiating  on  both  sides  of  the  table,  and  the  Agreement 
that  was  reached  was  regarded  by  both  sides  as  the  best  that 
could  be  achieved.   Unfortunately,  not  every  issue  between  the 
parties  could  be  resolved. 

One  issue  that  was  left  open  was  the  question  of  ownership 
of  improvements  on  the  land.   That  was  an  intentional  decision 
which  is  reflected  in  the  Agreement  and  in  the  lease  terms.   In 
the  course  of  the  negotiations,  the  Seneca  Nation  asserted 
ownership  of  the  improvements  and  sought  a  rental  rate  based  on 
such  ownership.   The  negotiators  for  the  City  would  not  agree  to 
the  claim  of  ownership,   when  it  became  clear  that  the  rental 
rate  sought  by  the  Seneca  Nation  was  beyond  the  capacity  of  the 
City  to  pay,  the  Nation  agreed  to  a  lease  (or  leases)  based  only 
on  the  value  of  land.   In  effect,  the  Nation  agreed  to  defer  its 
claim  to  ownership  of  the  improvements  during  the  term  of  the 
lease. 

While  there  may  be  aome  unhappiness  and  unease  with  the 
terms  of  these  leases  and  the  Agreement  entered  into  between  the 
City  and  the  Nation,  it  is  my  understanding  that  96%  of  the 
former  lessees  have  signed  new  leases.   Transactions  involving 
real  estate  are  taking  place;  home  equity  loans  are  available;. 
the  leasehold  interests  have  been  deemed  eligible  for  insurance 
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under  the  National  Housing  Act,  and  funds  are  available  for  the 
purchase  and  sale  of  these  properties. 

I  believe  that  the  request  for  a  hearing  is  based  on  the 
notion  that  Congress  can  undo  the  Agreement  between  the  city  and 
the  Nation  —  that  Congress  can  unilaterally  impose  its  will  to 
declare  or  alter  property  relationships  or  nullify  contracts. 
Congress  simply  does  not  have  such  power. 

The  Agreement  between  the  City  of  Salamanca  and  the  Seneca 
Nation  and  the  passage  of  Public  Law  101-503  represent  the 
beginning  of  a  healing  process  that  must  now  take  place.   I 
believe  a  hearing  would  raise  false  hopes  and  would  be  counter- 
productive to  the  positive  steps  that  are  currently  taking  place. 
I  encourage  all  parties  in  this  matter  to  be  patient  with  each 
other,  and  to  discuss  with  each  other  their  matters  of  mutual 
concern.   The  recent  funding  of  the  Joint  Leasing  Commission  is  a 
positive  step  in  the  right  direction. 

For  my  own  part,  I  would  be  pleased  to  work  with  you  and 
other  members  of  the  New  York  delegation  to  assist  in  improving 
the  economic  circumstances  that  presently  prevail  in  this  area  of 
your  state.   I  believe  the  Settlement  Act  provides  a  basis  for 
the  Seneca  Nation  and  the  City  of  Salamanca  to  work  together  in 
economic  development  in  this  region. 


ely. 


DSNIEL  K.  INOUYE 
Chairman 
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Seneca  [Natim  ojDndians 

JUSTICE  DIVISION 


Robert  B.  Porter 
Justice  Commissioner 


September  3,  1994 


VIA  CERTIFIED  MAIL 

Dear  Former  Lessee: 

On  August  20,  1994,  the  Council  of  the  Seneca  Nation  of 
Indians  passed  a  resolution  authorizing  and  directing  Nation 
President  Barry  E.  Snyder,  Sr.  to  execute  a  new  lease  with  any 
former  lessee  of  lands  within  the  City  of  Salamanca  and  the 
Congressional  Villages  who  is  currently  without  a  valid  lease 
("Former  Lessee").  The  resolution  was  passed  contingent  upon  the 
United  States  filing  an  action  in  the  United  States  District  Court 
for  the  Western  District  of  New  York  against  all  Former  Lessees  for 
(i)  ejectment  from  Nation  territory,  (ii)  trespass  damages  based 
upon  fair  rental  value  and  (ill)  punitive  damages  for  wilful  and 
malicious  refusal  to  deliver  possession. 

Enclosed  are  the  following  documents: 

1.  Policies  and  Procedures  Governing  the  Fourth  and  Pinal 
Opportunity  to  Execute  a  New  Lease  with  the  Seneca  Nation 
of  Indians  ("Policies  and  Procedures");  and 

2.  List  of  Former  Lessees,  parcel  addresses  and  payment  due. 

The  Nation  offers  you  a  new  lease  in  accordance  with  the  terns 
and  conditions  set  forth  in  the  Policies  and  Procedures. 

In  order  to  avail  yourself  of  this  opportunity,  you  must 
provide  proof  of  your  status  as  a  Former  Lessee.  Such  proof  may 
include  a  deed  indenture,  a  land  contract,  a  mortgage  document,  a 
survey,  a  title  opinion  or  any  other  document  evidencing  status  as 
a  Former  Lessee.  If  any  leasehold  is  subject  to  a  mortgage, 
evidence  of  such  must  be  provided.  Corporate  Former  Lessees  must 
produce  a  certified  resolution  of  its  board  of  directors 
authorizing  its  designated  officer  to  execute  a  new  lease. 
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Letter  to  Former  Lessee 
September  2,  1994 
page  2 


The  Nation  and  the  City  of  Salamanca  are  taking  several  steps 
to  assist  Former  Lessees  in  the  process  of  securing  a  new  lease. 
Former  Lessees  within  the  City  are  requested  to  deliver  required 
documentation  to  City  officials  no  later  than  September  9,  1994. 
said  officials  shall  then  transmit  such  documentation  to  the 
Nation.  Former  Lessees  residing  within  the  Congressional  Villages 
are  requested  to  deliver  required  documentation  to  the  Nation  Lease 
Administration  Department,  Plumner  Building,  Jimersontown ,  Allegany 
Reservation,  also  by  September  9,  1994. 

Payment  must  be  made  at  the  time  of  execution  of  a  new  lease. 
Item  number  2  above  sets  forth  the  payment  due  by  any  Former  Lessee 
seeking  to  obtain  a  new  lease. 

If  you  have  any  questions  regarding  any  aspect  of  this  lease 
signing  opportunity,  please  first  consult  the  Policies  and 
Procedures.  Otherwise,  Former  Lessees  within  the  City  of  Salamanca 
should  contact  the  City  regarding  questions  relating  to  proper 
documentation.  All  other  questions  by  any  Former  Lessee  may  be 
directed  to  the  Nation  Lease  Administration  Department  (945-1790). 


Robert  B.  Porter 

Justice  Commissioner  and 

Acting  Director, 

Lease  Administration  Department 
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Attachment  lo 


United  States  Departincnt  of  the  Interior 

OFFK  1  OK  rilh  SOI  ICiroR 


TO:     ALL  PERSONS  ON  ATTACHED  DISTRIBUTION  LIST 

RE:     Notice  of  Intent  to  File  Complaint  in  Federal  District  Court 

Thia  office  represents  the  United  States  Department  of  the  Interior 
(Department)  and  its  agencies,  including  the  Bureau  of  Indian 
Affairs.  The  Department  is  charged  with  protecting  the  possessory 
interests  of  a  Indian  tribe  in  its  land  and  ensuring  that  Indian 
lands  are  not  conveyed  without  the  consent  of  Congress.  The  Seneca 
Nation  of  Indians  has  informed  the  Department  that  you  are  in 
possession  of  one  or  more  parcels  land  located  in  either  the  City 
of  Salamanca,  New  York  or  the  congressional  villages  of  Carrollton, 
New  York  and  Great  Valley,  New  York,  each  of  which  are  in  turn 
principally  located  within  the  exterior  boundaries  of  the  Nation's 
Allegany  Reservation.  We  are  also  informed  that  you  are  occupying 
the  subject  premises  without  a  valid  lease  or  sublease. 

The  City  of  Salamanca  and  the  congressional  villages  of  Carrollton 
and  Great  Valley  are  located  on  lands  owned  in  fee  by  the  Seneca 
Nation  of  Indians,  a  federally  recognized  Indian  tribe.  The  Nation 
holds  the  Allegany  Reservation  under  the  Treaty  of  November  11, 
1794.  7  Stat.  44.  Under  the  Act  of  February  19,  1875,  Stat.  330, 
as  amended.  Act  of  September  30,  1890,  26  Stat.  558,  leases  held  by 
non-members  of  the  Nation  were  renewed,  all  for  a  term  which 
expired  February  19,  1991.  Pursuant  to  the  Agreement  between  the 
Seneca  Nation  of  Indians  and  the  City  of  Salamanca  executed  on  July 
12-13,  1990  and  federal  legislation  ratifying  the  Agreement,  the 
Seneca  Nation  Settlement  Act,  P.L.  101-503,  the  Seneca  Nation  has 
offered  new  leases  to  all  existing  lessees  of  Seneca  lands  in  the 
City  of  Salamanca  and  the  congressional  villages.  The  Seneca 
Nation  of  Indians  has  provided  all  affected  lessees  three  separate 
opportunities  to  execute  new  leases:  February  15-19,  1991;  April 
15-29,  1991;  and  December  2-6,  1991. 

Records  received  from  the  Seneca  Nations  of  Indians  indicate  that 
you  have  not  entered  into  a  valid  lease  or  sublease  authorizing 
your  possession  of  the  Seneca  lands  you  are  now  holding.  You  have 
been  provided  ample  opportunity  to  enter  into  a  new  lease  as 
provided  for  in  the  Agreement  and  Act  but  have  failed  to  do  so  as 
of  this  date.  You  are  hereby  advised  that  continued  possession  of 
Seneca  lands  without  a  valid  lease  or  sublease  is  an  act  of 
trespass  on  tribal  lands. 

This  is  notice  that  you  must  take  appropriate  measures  to  either 
enter  into  a  new  lease  with  the  Seneca  Nation  of  Indians  or  vacate 
the  premises  and  deliver  possession  to  the  Nation  on  or  before 
September  16,  1994.  If  you  fail  to  execute  a  new  lease  or  deliver 
possession  of  the  premises  on  or  before  September  16,  1994,  we  will 
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request  that  the  United  States  Department  of  Justice  file  suit 
against  you  in  federal  district  court  for  ejectment  from  the  Seneca 
Nation  of  Indians  lands  you  now  hold  and  for  trespass  damages  based 
on  fair  rental  value  of  the  subject  land.  We  may  also  seek 
punitive  damages  for  wilful  and  malicious  refusal  to  deliver 
possession. 

Please  notify  this  office,  Office  of  the  Solicitor,  OivlBlon  of 
Indian  Affairs  (202)  208-4361  if  you  have  executed  a  new  lease  with 
the  Seneca  Nation  of  Indians,  or  if  you  are  no  longer  in  possession 
of  the  premises  or  intend  to  vacate  the  premises  on  or  before 
September  16,  1994. 


Sincerely, 


Michael  J'^JknA^TBon 
Associate  Solicitor 
Division  of  Indian  Affaire 


Attachment:  Distribution  List 
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CONCLUSION 

We  have  reviewed  appellant's  remaining 
arguments  and  find  them  to  be  without 
merit  Baaed  on  the  foregoing,  the  judg- 
ment of  the  district  court  a  affirmed. 


(o  f  (tmuMHimnM) 
\1  ly  »^.V>  Vw  «/ 


JoMph  FLUENT,  Individually  and  m  • 
reprttentmUve  of  the  CImi  of  Salama»- 
ca  LcMces  holding  W-year  l«a»««  fro— 
Seneca  Nation  of  Indiana;   Jam««  V 
Mongillo,  Individually  and  aa  a  rrfc^ 
■entative  of  the  clasa  of  Salamanca  t«^ 
M«a  holding  50-year  leaaea  from  iW 
Seneca  Nation  of  Indiana  and  KetU 
McClain.  Individually  and  aa  a  reprt- 
•enUUve  of  the  claaa  of  congreMio— i 
village  leaacea  holding  99-year  I«mm 
from  the  Seneca  Nation  of  Indlaaat 
Robert  Adamic,  Individually  and  o«  to- 
half  of  the  claaa  of  leaaeea  who  ttcBa^ 
the  "40/40   Lease"  Tendered   by    ih« 
Seneca  Nation  of  Indiana  on  or  ato<« 
September  4. 1990;  Marilyn  Adarnte.  !•- 
dividually  and  on  behalf  of  the  claaa  ti 
lesaeca  who  signed  the  "40/40  L^aa" 
Tendercd  by  the  Seneca  Nation  of  Ia4l> 
ana  on  or  about  September  4, 1990:  S*> 
lamanca  Coalition  of  United  Taxpayan. 
Ine^  Individually  and  on  behalf  of  Ka 
membcrahip.  PlaintUTa-Appellanu. 

V. 

SALAMANCA  INDIAN  LEASE  At- 
THORTTY;  David  Frana,  Indivldaally 
and  aa  Attorney  for  the  City  of  SaJa- 
manca  Indian  Leaae  Authoritr.  Aat*> 
nic!  Carbone,  Individually  and  aa  May- 
or of  the  City  of  Salamanca  and  alMi  aa 
member  of  the  Salamanca  Indian  L«aaa 
Authority;  City  of  Salamanca;  Patrick 
Callaghan.  Individually  and  aa  Chair- 
man of  the  Salamanca  Indian  Leaa* 
Authoritr.  Linda  Rychclk.  Individually 
and  aa  a  member  of  the  Salamanca 
Indian  Leaae  Authoritr.  Henry  Stefan- 
ski.  Individually  and  aa  a  member  of 


the  Salamanca  Indian  Leaae  Authority: 
Owen  K.  Phillips.  Individually  and  aa  a 
member  of  the  Salamanca  Indian  Leaae 
Authority;  Dann  Colvln.  Individually 
and  aa  a  member  of  the  Salamanca 
Indian  Leaae  Authority;  Paul  Taylor 
Penny  Buckley;  Seneca  NaUon  of  Indi- 
ans. Defendanta-Appellees. 

No.  1300.  Docket  91-7086. 

United  States  Court  of  Appeals, 
Second  Circuit 

Argued  Feb.  19.  1991. 
Decided  March  15,  1991. 

Lessees  of  tribal  land  brought  action 
igainat  Seneca  Nation  to  compel  99-year 
>aa«  renewal  and  challenged  conatitution- 
»lity  of  Seneca  Nation  Settlement  Act  of 
1990.  The  United  Statea  District  Court  for 
the  Western  District  of  New  York,  Richard 
J  Arcara.  J.,  dismissed  action  on  grounds 
of  sovereign  immunity.  Appeal  waa  taken. 
1\9  Court  of  Appeala,  Miner,  Circuit 
Judge,  held  that  (1)  1875  Act  validating 
onguuU  leases  to  settlors  did  not  waive 
:;«neca  Nation's  sovereign  immunity,  and 
.2)  dismissal  of  lessee's  claims  that  1990 
Act  waa  unconatitutjonal  waa  appropriate 
itnca  Seneca  Nation  waa  indispensable  par- 
ty and  was  also  immune  from  suit 

Affirmed. 


t.  Indians  «>27(1) 

Although  Indian  tribes  have  common- 
'.aw  immunity  from  auit,  tribal  aovereignty 
«  subject  to  Congreaa'  plenary  control,  and 
ihua  Congress  is  alwaya  at  Uberty  to  dia- 
p«na«  with  or  limit  that  inununity.  Act 
Feb.  19,  1875,  9  3.  18  Stat  330. 

r  Indiana  «»27(1) 

Waiver  of  tribal  immunity  cannot  be 
implied  but  must  be  unequivocally  ex- 
pressed. 

3.  Indiana  •»«(!) 

The  1876  Act  validating  tribal  property 
leases  did  not  unambiguoualy  express  Con- 
gress' intent  to  subject  Seneca  Nation  W 
lawsuits  concerning  disputes  over  leaae  of 
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tribal  land.    Act  Feb.  19,  1875,  S  7,  18  SUt. 
330. 

4.  Indiana  «>16(2).  27(1) 

Overriding  purpose  of  1875  Act  vali- 
dating lease  of  Seneca  Nation  lands  was  to 
validate  existing  leases  voluntarily  entered 
into  between  Nation  and  settlors  and  did 
not  unmistakably  and  clearly  waive  Na- 
tion's sovereign  immunity  from  lawsuits. 
Act  Feb.  19,  1875,  $  7,  18  SUt  330. 

5.  Indians  «=>16(4) 

Terms  of  expired  lease  with  Seneca 
Nation  did  not  provide  that  Nation  had  to 
accede  to  lessees'  proposals  for  99-year 
renewal  but  rather  allowed  Nation  and  les- 
sees to  agree  on  terms  of  renewal.  Act 
Feb.  19,  1875,  {  3.  18  Sut  330. 

(■  Indians  «=>27(1) 

Tribal  immunity  barred  lessees'  law- 
suit against  Seneca  Nation  even  if  no  other 
forum  was  available  for  resolution  of 
claims;  lack  of  forum  did  not  automatically 
prevent  dismissal  of  claims  asserted. 

7.  Indians  «>27(6) 

Seneca  Nation  was  indispensable  party 
to  action  by  lessees  to  declare  Seneca  Na- 
tion Settlement  Act  of  1990  approving 
^reement  for  renewal  of  leases  unconsti- 
tutional; as  party  to  agreement  negotiated 
over  two  decades.  Nation's  interest  in  valid- 
ity of  lease  agreement  was  significant 
Ped-Rules  Civ.PtocJlule  19(a,  b),  28  U.S. 
^•A.;  Seneca  Nation  Settlement  Act  of 
^990,  {  2  et  seq,  2S  U5.C-A.  $  1774  et  seq. 

«•  Indiana  ••27(1) 

District  court  did  not  abuse  its  discre- 
tioQ  in  dismissing  action  by  lessees  to  hold 
^oeca  Nation  Settlement  Act  of  1990  un- 
^nstitutional  after  concluding  that  Seneca 
f'stion,  which  was  entitled  to  sovereign 
'jl'niunity,  was  also  indispensable  party; 
•Msmissal  turned  on  fact  that  society  con- 
*<^oua|y  opted  to  shield  Indian  tribes  from 
"Jl't  absent  congressional  or  tribal  consent 
^neca  National  Settlement  Act  of  1990, 


i2 


et  seq.,  25  U.S.C.A.  §  1774  et  seq.; 


Jed.Rule8  Civ.Proc-Rule  19(a,  b).  28  U.S. 
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Jennifer  A.  Coleman  (Iris  B.  Schifeling, 
Damon  &  Morey,  Buffalo,  N.Y.,  of  coun- 
sel), for  plaintiffs-appellants. 

Douglas  B.L.  Endreson,  Washington, 
D.C.  (Reid  Peyton  Chambers,  Sonosky, 
Chambers,  Sachse  &.  Endreson,  Washing- 
ton. D.C,  Michael  Brady,  Hagerty  &  Bra- 
dy, Buffalo,  N.Y.,  of  counsel),  for  defen- 
dant-appellee Seneca  Nation  of  Indians. 

R.  William  Stephens  (David  M.  Franz. 
Raichle,  Banning,  Weiss  &  Stephens,  Buf- 
falo, N.Y.,  of  counsel),  for  defendants-ap- 
pellees other  than  Seneca  Nation  of  Indi- 
ans. 

Before  FEINBERG,  'HMBERS  and 
MINER,  Circuit  Judges. 

MINER.  Circuit  Judge: 

Plaintiffs-Appellants  Salamanca  Coali- 
tion of  United  Taxpayers,  Inc.  ("SCOLTV 
representing  nearly  600  lessees,  and  fwr 
individual  lessees  (collectively  "Appel- 
lants") commenced  this  action  against  th«ir 
lessors,  the  Seneca  Nation  of  Indians  (St 
tion"),  and  against  the  Salamanca  Indian 
Lease  Authority  ("SILA"),  the  City  of  Sala 
manca  ("City")  and  various  City  officials  10 
compel  the  Nation  to  renew  their  leases  f<yr 
up  to  99  years.  Other  relief  was  souxnc 
including  a  declaration  that  the  agreement 
negotiated  by  SILA,  the  City  and  the  Ss 
tion  for  renew&l  of  the  leases  was  null  tnd 
void.  The  Appellants  also  challenged  'ha 
constitutionality  of  the  Seneca  Nation  Se< 
dement  Act  of  1990,  by  which  Congma 
approved  the  agreement  for  renewal  of  th« 
leases  and  appropriated  $35  million  toward 
the  rental  payments.  The  district  court 
dismissed  all  claims  against  the  NauoA 
finding  that  the  Nation  was  immune  from 
suit  It  also  dismissed  two  claims  against 
the  remaining  defendants  on  the  ground 
that  an  adjudication  of  those  claims  in  ih« 
absence  of  the  Nation  would  impede  th« 
Nation's  ability  to  protect  its  interest  in  ih« 
subject  of  those  claims.  We  hold  that  the 
district  court  correctly  found  that  the  .Na- 
tion was  immune  from  suit  under  the  doc- 
trine of  sovereign  immunity  and  properly 
dismissed  the  other  two  claims  against  ih« 
remaining  defendants  under  Fed.R.Civ  P 
19. 
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BACKGROUND 

The  dispute  giving  rise  to  this  action 
involves  the  renewal  of  leases  to  tribal 
lands  within  the  City  and  outlying  villages, 
known  as  the  Congressional  Villages.  The 
tribal  lands  were  leased  by  the  Nation  m 
the  mid-nineteenth  century  to  vanous  set- 
tlers and  railroads.  The  leases  were  vali- 
dated by  Congress  in  the  Act  of  Februarv 
19.  1875.  ch.  90.  18  Stat  330  ("laTi  Act  i 
When  they  were  about  to  expire,  the  if  asf  s 
were  renewed  in  accordance  with  thf  tf  rms 
of  the  1875  Act,  first  in  1880  for  a  IJ-year 
term,  then  in  1892  for  a  99-year  term,  it-e 
Act  of  September  30.  1890,  ch  li;t2.  J6 
StaL  558  ("1890  Act")  (amending  the  \<h 
Act  and  authorizing  99-year  renewal  Ufrm). 
The  leases  subject  of  this  action  all  expired 
on  February  19,  1991." 

SILA  was  formed  in  1969  pursuant  to 
New  York  legislation  authonzmg  ii  to  ne- 
gotiate a  master  lease  with  the  Nauon  for 
all  reservation  lands  located  within  the  City 
and  the  surrounding  villages.     N  Y  Pub. 
Auth.Law  9§  1790-99  (McKinney   1^81   & 
Supp.1991).    The  Nation  refused  to  negoth 
ate  a  master  lease,  preferring  insuad  to 
negotiate  individual  leases  with  each  les- 
see.  SILA  then  sought  and  received  autho- 
rization from  an  overwhelming  ma^nty  of 
lessees,  whose  leases  were  about  to  expuv. 
to  negotiate  on  their  behalf.     Ov«r  the 
course  of  some  twenty  years.  SILA.  the 
City  and  the  Nation  endeavored  to  negoti- 
ate an  agreement  to  renew  the  leaaes.    In 
mid-July,  1990,  the  parties  signed  a  renew- 
al agreement  ("Agreement").    Thai  .Agree- 
ment provided  for  leases  with  a  forty-year 
rental  terra  and  a  right  to  renew  for  an 
additional    forty   years   ("40/40    leaaet"). 
Rents  were  based  on  the  fair  market  value 
of  the  land  rather  than  on  the  value  of  the 
land  and  the  improvements.    The  .Vation 
originally  had  requested  renuis  based  on 
the  value  of  the  land  as  improved  m  light 
of  the  "unconscionably"  low  rent  it  had 
received  during  the  past  99  years.     See 
UniUd  States  v.  Fomeaa,   125  F.2d  928. 

t.  In  1939.  many  of  the  leases  were  cancelled  by 
the  Nation  for  failure  to  pay  rem.  See  Untied 
Stales  V.  Fonttss.  125  F.2d  928  (2d  Cir  ).  ceri. 
denied  316  U.S.  694,  62  S.Ct.  1293.  86  L.Ed. 
1764  (1942).    The  NaUon  offered  new  leases  lo 


941  (2d  Cir.).  cert,  denied,  316  U.S.  694,  62 
set.  1293,  86  L.Ed.  1764  (1942).    One  of 
the  conditions  of  the  Agreement  was  pay- 
ment by  the  federal  government  and  New 
York  State  of  monies  approximating  the 
difference  between  the  fair  market  rental 
value  and  the  rents  actually  received  by  the 
Nation  over  the  past  99  years.    Congress 
enacted  the  Seneca  Nation  Settlement  Act 
of  1990,  Pub.L.  No.  101-603.  104  Stat.  1292 
(  "1990  Act"),  in  which  it  agreed  to  pay 
approximately  $35  million.    1990  Act.  §  6, 
104  Stat,   at  1295-96.     Apparently.   New 
York  State  has  agreed  to  pay  $25  million, 
and,  according  to  the  Nation,  legislation 
appropriating  that  amount  is  anticipated 
.shortly.    The  total  annual  rental  payment 
due  from  the  lessees  themselves  on  the 
new  leases  was  set  at  $800,000.  to  be  col- 
lected and  paid  by  the  City.    That  amount 
IS  subject  to  adjustment  based  on  a  yearly 
reappraisal  of  individual  land  values.    Each 
lessee  is  responsible  for  an  annual  rent 
equal  to  eight  percent  of  land  value,  if  the 
property  is  leased  for  residential  purposes, 
and  ten  percent  of  land  value,  if  the  proper- 
ty is  leased  for  nonresidential  purposes. 

After  reviewing  the  Agreement  and  the 
40/40  leases,  the  Appellants  notified  the 
Nation   that  they  were  dissatisfied   and 
would  institute  a  lawsuit    On  November 
30,  1990,  the  Appellants  commenced  this 
action.    In  the  first  cause  of  action  in  their 
complaint,  they  sought  a  declaration  that 
they  are  entitled  to  a  renewal  of  up  to  99 
years  in  accordance  with  the  Acts  of  1873 
and  1890  and  the  terms  of  their  expired 
leases.  They  also  claimed  in  the  first  cause 
of  action  that  section  3  of  the  1875  Act  and 
the  terms  of  their  expired  leases  entitle 
them  to  arbitration  for  a  determination  of 
fair  rent    In  the  eighth  cause  of  action. 
asserting  that  SILA  lacked  authonty  to 
negotiate  an  agreement  for  the  renewal  of 
leases    on    their    behalf,    the    Appellants 
sought  a  declaration  that  the  Agreement 
was  null  and  void.    Additionally,  in  the 
tenth  cause  of  action,  the  Appellants  chal- 

the  lessees  whose  leases  were  cancelled,  and 
those  leases,  the  longest  of  which  had  a  term  o( 
forty-nine  years,  also  expired  on  February  1 9. 
1991.  Some  of  the  original  leases  expire  '■ 
various  times  from  about  2029  and  2034 
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lenged  the  constitutionality  of  the  1990 
Act  The  Nation  moved  to  dismiss  all 
claims  against  it  on  the  ground  of  sover- 
eign immunity  and  moved  to  dismiss  the 
eighth  and  tenth  causes  of  action  against 
the  other  defendants  on  the  ground  that  it 
was  an  indispensable  party  as  to  those  two 
causes  of  action.  See  Fed.R.Civ.P.  19(b). 
On  January  25,  1991,  the  district  court 
granted  the  motion  and  dismissed  all  claims 
pleaded  against  the  Nation  and  also  dis- 
missed the  eighth  and  tenth  causes  of  ac- 
tion set  forth  in  the  complaint 

The  district  court  concluded  that  the  Na- 
tion is  immune  from  suit  under  the  doctrine 
of  sovereign  immunity  because  the  1875 
Act  did  not  waive  in  unequivocal  terms  the 
Nation's  sovereign  immunity.  Finding  that 
any  declaration  that  the  Agreement  was 
void  would  greatly  affect  the  interests  of 
the  Nation  as  a  party  to  that  Agreement, 
the  court  dismissed  the  eighth  cause  of 
action  also.  Finally,  because  the  1990  Act 
authorizes  the  payment  of  a  substantial 
sum  of  money  to  the  Nation,  the  court 
found  that  a  constitutional  challenge  to  the 
1990  Act  the  tenth  cause  of  action,  could 
not  be  adjudicated  in  the  absence  of  the 
Nation  wiUiout  impairing  the  Nation's  abili- 
ty to  protect  its  interest  in  the  receipt  of 
those  funds.  The  court  entered  its  order 
u  a  final  judgment  against  the  Nation 
under  Fed.R.Civ.P.  54(b)  because  of  the 
imminent  expiration  of  the  leases.  This 
appeal  followed. 

DISCUSSION 

The  Appellants  contend  that  the  district 
^urt   erred    by    dismissing    the    claims 
^Sainst  the  Nation  on  the  ground  of  sover- 
eign immunity,  primarily  because  section  7 
o'  the  1875  Act  provides  for  jurisdiction 
over  claims  regarding  the  possession  of 
leased  property.  They  point  to  actions  enu- 
merated by  the  Act  over  which  the  court 
'shall  have  jurisdiction."    Section  7  pro- 
^<le8  in  material  part 
[t]hat  the  . . .  circuit  and  district  courts 
of  the  United  States  in  and  for  the  north- 
em   [now    western]    district    of   [New 
York],  shall  have  jurisdiction  of  all  ac- 
tions for  the  recovery  of  rents  and  for 


the  recovery  of  possession  of  any  real 
property  within   the  limits  of  said  vil- 
lages,  whether  actions  of  debt   eject- 
ment or  other  forms  of  action,  according 
to  the  practice  in  said  courts;  and  actions 
of  forcible  entry  and  detainer,  or  of  un- 
lawful detainer  arising  in  said  villages, 
may  be  maintained  in  any  of  the  courts 
of  said  county  which  have  jurisdiction  of 
such  actions. 
The  Appellants  interpret  this  provision  as 
authorizing  actions  by  both  lessors  and  les- 
sees.   Likewise,  they  point  to  section  3  of 
the  1875  Act  which  provides  that  persons 
who   are   the   "owners   of   improvements 
erected  upon  such  lands,  shall  be  entitled  to 
such  renewed  leases,  ana  to  continue  in 
possession  of  such  lands,"  to  support  their 
contention  that  since  lessees  are  entitled  to 
possession  upon  renewal,  (Congress  intend- 
ed to  waive  the  Nation's  immunity  and  to 
provide  a  forum  for  the  resolution  of  dis- 
putes pertaining  to  possession.    We  dis- 
agree with  Appellants'  construction  of  the 
statute. 

( 1-3J  "Indian  tribes  have  long  been  rec- 
ognized as  possessing  the  common-law  im- 
munity from  suit  traditionally  enjoyed  by 
sovereign  powers."  Santa  Clam  Pueblo 
V.  Martinez,  436  U.S.  49,  58,  98  S.Ct  1670, 
1677,  56  L.Ed.2d  106  (1978);  see  Oklahoma 
Tax  Comm  'n  v.  Citizen  Band  Potawatomi 

Indian  Tribe,  —  U.S. ,  111  S.Ct  905, 

908,  112  LEd.2d  1112  (1991).  However. 
tribal  sovereignty  is  subject  to  Congress' 
plenary  control,  and  thus  "Congress  [is] 
always  ...  at  U'berty  to  dispense  with  . . . 
tribal  immunity  or  to  limit  it"  Id.,  Ill 
S.Ct  at  910;  see,  e.g.,  Martinez,  436  U.S.  at 
58,  98  S.Ct  at  1677;  UniUd  States  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.,  309 
U.S.  506,  512.  60  S.Ct  653,  666.  84  LEd. 
894  (1940);  Turner  v.  UniUd  States,  248 
U.S.  354,  358.  39  S.Ct  109.  110.  63  LEd. 
291  (1919);  John  v.  City  of  Salamanca, 
845  F.2d  37,  40  (2d  Cir.).  cert  denied,  488 
U.S.  850,  109  S.Ct  133,  102  LEd.2d  106 
( 1988).  It  has  long  been  the  rule  that  waiv- 
er of  tribal  immunity  cannot  be  implied  but 
rather  must  be  "unequivocally  expressed" 
Martinez,  436  U.S.  at  58-59,  98  S.Ct  at 
1677  (citations  omitted).  We  agree  with 
the  district  court  that  section  7  fails  to 
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unanUM^ously  express  Congress'  intent  to     fi.Ct.  at  2 

subject  the  Nation  to  lawsuits  concerning     legislative 

disputes  over  the  lease  of  tribal  lands.   See 

United  States  v.  Charles,  23  F.Supp.  346, 

348-49  (W.D.N. Y.  1938)  (acUon  to  set  aside 

deed  held  barred  by  sovereign  immunity  of 

the  Seneca  Nation  of  Indians). 

Section  7  enumerates  actions  typically 
brought  by  lessors,  including  actions 
the  recovery  of  rents  and  of  possession  of 
real  property  and  actious-fof^bt,  eject- 
and  detainer  and  un- 
lawful detainer.  Each  enumerated  action 
provides  a  remedy  for  the  Nation  against 
defaulting  lessees.  The  fact  that  only  a 
strained  reading  of  the  statute  might  per- 
mit specific  forms  of  actions  to  be  brought 
by  tenants  against  their  landlords  serves  to 
underscore  the  absence  of  a  clear  expres- 
sion of  a  waiver  of  the  kind  urged  by  the 
Appellants.  Cf.  Dellmuth  v.  Mutk,  491 
U.S.  223,  109  S.Ct  2397,  2401.  105  LEd.2d 
181  (1989).  When  Congress  has  chosen  to 
limit  or  waive  the  sovereign  immunity  of 
Indian  tribes,  it  has  done  so  in  clear  lan- 
guage. See,  e.g..  Act  of  July  22,  1958, 
Pub.L  No.  85-547,  §  1.  72  SUt  403.  403 
(authorizing  Navajo  and  Hopi  tribes  "to 
commence  or  defend  ...  an  action,  against 
each  other");  Act  of  December  22.  1974. 
Pub.L  No.  93-531.  §  8(a),  88  Stat  1712, 
1715  (Either  the  Navajo  or  Hopi  "tnbe[  ]  is 
. . .  hereby  authorized  to  commence  or  de- 
fend ...  an  action  against  the  other 
tribe.").  Because  a  congressional  waiver 
was  not  "unequivocally  expressed,"  we 
may  not  hold  that  the  statute  relied  upon 
by  the  Appellants  waives  the  sovereign  im- 
munity of  the  Nation.  See  Martinez,  436 
U.S.  at  68-59,  98  S.Ct  at  1677. 


[4]  Regarding  the  Appellants'  conten- 
tion that  the  legislative  history  supports 
their  position  that  Congress  intended  to 
provide  a  forum  for  all  lease  disputes,  the 
need  to  resort  to  legislative  history  similar- 
ly highlights  the  deficiency  of  the  Appel- 
lants' position.  "If  Congress'  intention  is 
'unmistakably  clear  in  the  language  of  the 
statute,'  recourse  to  legislative  history  will 
be  unnecessary;  if  Congress'  intention  is 
not  unmistakably  clear,  recourse  to  legisla- 
tive history  will  be  futile."    Dellmuth,  109 


1.  Nevertheless,  we  think  the 
history  clearly  demonstrates 
that  0)ngrd88  never  intended  to  waive  the 
immunity  «  the  Nation.  The  following 
remarka  ot  Senator  Ingalls,  a  proponent  of 
the  bill/indicate  the  basic  purpose  of  the 
187^^t  "[The  1875  Act]  simply  proposes 
t  the  leases  which  have  been  made  by 
these  Indians  themselves,  by  their  own  con- 
sent, shall  be  ratified  and  confirmed,  and 
held  to  be  valid  and  binding  upon  the  par- 
ties who  have  voluntarily  made  these  con- 
tracts." 3  Cong.Rec.  909-10  (1875).  The 
legislation  was  proposed  in  light  of  a  deci- 
sion by  the  New  York  State  Supreme 
Court,  in  which  the  court  found  the  leases 
to  be  invalid  because  they  were  executed 
without  the  authorization  of  the  United 
States.  See  Fomess,  125  F.2d  at  930-31  & 
n.  1.  Thus,  the  overriding  purpose  of  the 
1875  Act  was  to  validate  the  existing  leases 
voluntarily  entered  into  between  the  Na- 
tion and  the  settlers. 

Even  assuming  we  were  to  agree  with 
the  Appellants'  contention  that  the  1875 
Act  unmistakably  and  clearly  waives  the 
immunity  of  the  Nation,  we  would  affirm 
the  district  court's  judgment  on  the  ground 
that  the  renewal  provisions  of  1875  Act 
applied  only  to  the  original  renewals  and  do 
not  extend  to  the  present  renewals.    Sec- 
tion 3  of  the  1875  Act  validated  leases 
existing  at  that  time  for  a  five-year  term 
cmd  authorized  a  term  of  renewal  "not  ex- 
ceeding twelve  years."    The  1875  Act  also 
provided  that  "whenever  any  lease  shall 
expire  after  its  renewal  . . .,  it  may,  at  the 
option  of  the  lessee,  his  heirs  or  assigns,  be 
renewed  in  the  manner  hereinbefore  pro- 
vided"   The  1890  Act  amended  the  1875 
Act  to  allow  renewal  for  "a  term  not  ex- 
ceeding ninety-nine  years,  instead  of  the 
term  of  twelve  years."    Thus,  the  leases 
that  expired  on  February  19, 1991  are  leas- 
es that  previously  were  renewed  a  second 
time  for  a  term  of  99  years.   The  1875  Act 
does  not  authorize  a  perpetual  renewal,  and 
without  clear  language  to  that  effect  we 
will  not  construe  the  statute  to  confer  such 
a  right     See   Winslow  v.  Baltimore  A 
Ohio  R.R.  Co.,  188  U.S.  646,  654-56,  23 
S.Ct  443,  446,  47  LEd.  636  (1903)  (plain 
language  necessary  to  establish  intent  to 
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forum  for  resolution  of  the  issues  involved 
here  is  Congress.  Without  a  clear  conp-es- 
sional  mandate.  howey£r,-W€  cannot-yant 
the  relief  iowTTTTTbyAppellants.  ^ 

[ly  The  are-jment  that  the  court  erred 
in/aismisainu  from  the  complaint  claims  in 
^hich  '.he  Appellants  sought  a  judicial  dec- 
'laraiion  -hat  the  Agreement  was  null  and 
void  in.i  ••'.Jt  the  l'J90  Act  was  unconstitu- 
tional -  *  —••it  .iny  merit.  The  Nation 
mov."i  •  •  •■  -mi^s  these  claims  (the  eighth 
an<l  ••'••'  I .— «  "f  action)  pleaded  against 
ii  iri  •-  -•  -  a:nine  defendants,  pursuant 
10  !■"•  I  K  •  I'  •.•.»(b)  After  engaging  in 
the  .■..■.  -  luired  by  Fed.R.Civ.P.  19(a), 
ihei-'  •  if^  .-oncluded  that  any  resolu- 
tion •:  •  -r  i  articular  claims  would,  as  a 
pract .  ji  •  *\wr.  both  impair  and  impede 
the  Nii.-n  «  iBility  to  protect  its  interest  in 
the  V»'r»-rT-rnt  and  in  receipt  of  funds  au- 
ihonir^  ''^  •^.*  1990  Act. 

TYrr*  in  V  no  doubt  that  the  Nation 
qualif""*  •'  i«T  rule  19(a)  as  an  indispens- 
able t**"^  ■  '  "f^"**  claims.  As  a  party  to 
an  .\|(n^-rni  n<>|{oiiated  for  over  two  dec- 
ades •►■•♦  ^  «t<in  « interest  in  the  validity  of 
the  -^»*  tcrrrmtnt  is  significant  See 
CrouuH^iU  ('■>  (•  InterNorth,  Inc.,  634 
F  2d  ►''*">  '  '1  '-'d  Cir  1980)  (citing  Lomay- 
a^rrn-a  ^^  F  Jd  at  1325  ("[n]o  procedural 
pnncipi*  «  -'Te  deeply  imbedded  in  the 
common  «*  •^an  that,  in  an  action  to  set 
aside  a  '^k.**  -r  a  contract,  all  parties  who 
may  N-  «i'«^t*d  by  the  determination  of 
the  acTH-'n  tf»  r dispensable"));  MeClendon 
V.  rn.v4  --met.  *%h  F.2d  627,  633  (9th 
Cir '.'J"**"  •4m#i  .Additionally,  as  the  bene- 
ficiarv  •'  »  •  ..^»lanual  sum  of  money  from 
the  f«Hlrr«i  rfn'-emment,  it  is  manifest  that 
the  NaiMin  haj>a  viul  interest  in  the  consti- 
tutionalitv    -f  the  1990  Act 

(81  Xfirr  determining  that  joinder  un- 
der rule  !'>ai.  while  desirable,  was  not 
feasible  be<-aus*  of  the  tribe's  sovereign 
immunity,  the  district  court  considered  the 
rule  19(bl  factors.  "[T]he  [r]ule  allows 
courts  u)  determine  the  emphasis  to  be 
placed  on  each  consideration  according  to 
'the  facta  of  [the]  given  case  and  in  iTght  of 


provide  right  of  perpetual  renewal);  Mc- 
Uan  V.  United  States,  316  F.Supp.  827. 
829  (E.D.Va.l970)  ("[t]he  intent  to  create  a 
perpetual  lease  must  appear  in  clear  and 
unequivocal  language");  McMillan  v.  Mal- 
vern Gravel  Co.,  136  F.Supp.  567,  574 
(W.D.  Ark.  1955)  (same);  50  AmJur.2d 
Landlord  &  Tenant  §  1171  (1970). 

The  Appellants  contend  that  the  1875  Act 
"stands  ready  to  resolve  this  lease  dispute 
in  a  fair  and  equitable  way.    It  provides  fory 
renewal  and  then  negotiation  or  bindin 
arbitration  for  the  rent  and  conditions 
the  renewal  lease."    Undoubtedly,  the  18' 
Act  provided  for  the  validation  of  leases 
and  for  arbitration  in  the  event  the  pi 
could  not  agree  to  the  terms  of  the  renewal 
leases.    The  Appellants,  however,  already 
benefitted  from  the  renewal  and  arbitraiion 
procedures  set  forth  in  the  1875  Act,  first 
in  1880  and  then  in  1892.    That  is  all  the 
statute  requires. 

[5]    Nor  do  the  terms  of  the  e: 
leases  provide  that  the  Nation  must 
to  the  Appellants'  proposals  for  rei 
The  expired  leases  allow  for  the  pi 
agree  on  terms  of  renewal.   The  Nal 
not  agree  to  a  99-year  term  of 
Instead,  it  agreed,  along  with  the 
SILA,  which  represents  about  twi 
sand  lessees,  to  a  forty-year  rent 
with  a  forty-year  right  to  renew 
40/40  leases  provide  that  dispute 
ceming  any  party's  compliance  with  or  obli- 
gations under  any  of  the  terms"  of  the 
lease  can  be  submitted  to  arbitratio  1.   The 
new  leases  satisfy  the  requirement)  of  the 
statute  and  the  expired  leases  in  th  at  they 
represent  an  agreement  by  the  pa  ties. 

[6]  The  Appellants'  contention,  that 
tribal  immunity  does  not  bar  f  ederi  J  juris- 
diction when  no  other  forum  is  aailable 
for  the  resolution  of  claims,  must  fa  1.  The 
lack  of  a  forum  does  not  automatically 
prevent  dismissal  of  the  claims  asserted. 
Makah  Indian  Tribe  v.  Venty,  91»  F.2d 
555,  560  (9th  Cir.1990).  "Sovereign!  immu- 
'tity  may  leave  a  party  with  no  forim  for 
[that  party's]  claims."  Id.  (citing  Lomay- 
fiktewa  V.  Hathaway,  520  F.2d  1324]  1326 
(9th  Cir.1976),  cert  denied,  425  U.a  903, 
96  S.Ct  1492,  47  LEd.2d  752  ( 1976)).  \  The 
•♦nly  branch  with  the  ability  to  provii 
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the   governing:  equity-and-good-conscience 
test.'"    Associated  Dry  Goods  Corp.  v. 
Towers  Financial  Corp.,  920  F.2d  1121, 
1124  (2d  Cir.1990)  (quoting  7  C.  Wright  & 
A.  Miller,  Federal  Practice  &  Procedure 
§  1608,  at  91-92).    It  has  been  held  that 
when  an  indispensable  party  is  "immune 
from  suit,  'there  is  very  little  room  for 
balancing  of  other  factors'  set  out  in  [r]ule 
19(b),  because  immunity  '  "may  be  viewed 
as  one  of  those  interests  'compelling  by 
themselves. Enterprise  MgmL  Con- 
sultants, Inc.  V.  United  States  ex  reL  Mo- 
del, 883  F.2d  890.  894  (10th  Cir.1989)  (quot- 
ing Wichita  &  Affiliated  Tribes  of  Okla- 
homa V.  Model,  788  F.2d  765.  777  n.  13 
(D.C.Cir.l986)  (quoting  3A  Moore's  Federal 
Practice  H  19.15,  at  19-266  n.  6  (1984)));  see 
Provident  Tradesmens  Bank  &  Trust  Co. 
V.  Patterson,  390  U.S.  102,  119.  88  S.Ct 
733,  743,  19  L.Ed.2d  936  (1968).   The  ratio- 
nale behind  the  emphasis  placed  on  immu- 
nity in  the  weighing  of  rule  19(b)  factors  is 
that  the  case  is  not  one  "where  some  proce- 
dural defect  such  as  venue  precludes  litiga- 
tion of  the  case.    Rather,  the  dismissal 
turns  on  the  fact  that  society  has  con- 
sciously opted  to  shield  Indian  tribes  from 
suit  without  congressional  or  tribal  con- 
sent"    Wichita,  788  F.2d  at  777.    After 
recognizing  the  "paramount  importance  ac- 
corded the  doctrine  of  sovereign  immunity 
under  [r]ule  19,*"  the  district  court  found 
that  the  eighth  and  tenth  causes  of  action 
should  not  be  adjudicated  in  the  absence  of 
the  Nation.    We  agree  and  hold  that  the 
district  court  did  not  abuse  its  discretion  in 
dismissing  the  eighth  and  tenth  causes  of 
action. 

CONCLUSION 

The  judgment  of  the  district  court  dis- 
missing the  claims  against  the  Nation  and 
dismissing  the  first,  eighth  and  tenth 
causes  of  action  of  the  complaint  is  af- 
firmed. Our  order  of  February  14,  1991 
directing  that  the  status  quo  be  maintained 
pending  further  order  of  the  court  is  re- 
scinded. 


Lawrence  P.  STROUSE.  Jr.. 
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Petition  was  filed  for  writ  of  '■t-^x 
corpus.    The  United  States  District  «    .. 
for  the  Eastern  District  of  New  >  .rt  . 
seph  M.  McLaughlin,  J.,  715  F.Supp   . 
denied  petition.    Petitioner  appealini     ~ 
Court  of  Appeals,  Pierce,  Senior  ■  - 
Judge,  held  that  (I)  petitioner  wa«  '•     . 
to  evidentiary  hearing  to  determmr  •  ■ .  • 
er  defense  counsel  had  actual  c ■''".• 
interest,  for  purposes  of  showmir     •  - . 
tive  assistance  of  counsel;    (2i     •-  « 
counsel's  performance  at  trial  did      ■     • 
stitute  ineffective  assistance;  an'] 
tioner's  due  process  rights  were  '>■  •       . 
ed  because  of  prosecutorial  behav . « 

Vacated  in  part  and  affirmro 
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L  Criminal  Law  *»116€.11(7) 

Mere  possibility  of  conflict  "i   ■  >-■ 
is  not  enough  to  upset  convicuon     .    • 
dant  must  identify  actual  conflict     • 
peded  his  lawyer's  represents Uor 
C.A.  ConstAmend.  6. 

2.  Criminal  Law  «>64U 

Defense  counsel's  prior  reprrv*"  .•  . . 
of  murder  victim  did  not  give  ns*   . 
flict  of  interest  in  his  represenu„>« 
defendant  and  did  not  constitute  \r\r"'^-  • 
assistance  where  counsel's  work  for    •  -  • 
in  addition  to  drafting  her  will.  con«  i-*^ 
occasional  real  estate  work  and  ^«r.•:    t 
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Written  Testimony  of  Darrel  Smith 

Mr.  Chairman  and  Members  of  the  Committee,  I'm  Darrel  Smith 
and  I  ranch  near  Mobridge,  South  Dakota  on  the  Standing  Rock  and 
Cheyenne  River  Indian  Reservations.  I'm  a  third  generation 
reservation  resident  and  one  of  over  three  hundred  and  seventy 
thousand  non-Indians  that  live  on  Indian  reservations  in  this 
country.  Both  my  Grandparents  moved  to  the  Cheyenne  River  Indian 
Reservation  near  Eagle  Butte  in  the  mid  1920 's.  Both  Grandparents 
were  farming  when  my  parents  met  and  were  married  in  the  early 
thirties.  My  Parents  bought  our  present  ranch  in  194  6.  I  inherited 
part  of  the  ranch,  bought  some  from  other  family  members,  and  am 
buying  the  rest  from  my  Mother. 

The  Dawes  Act  and  the  surplus  land  Acts  explain  why  many  of 
the  hundreds  of  thousands  of  non-Indians  live  on  reservations  and 
what  their  expectations  were.  South  Dakota  became  a  state  in  1889, 
two  years  after  the  Dawes  Act  was  passed  in  1887.  Based  on  the 
Dawes  Act,  South  Dakotans  expected  the  entire  reservation  system  to 
cease  to  exist  within  a  short  period  of  time.  Congressional 
testimony  for  the  Dawes  Act  said,  "...by  the  bill  we  proposed  to 
break  up  the  reservations...."  Speaking  of  this  era  the  Supreme 
Court  said  in  1984,  "Members  of  Congress  voting  on  the  surplus  land 
Acts  believed  to  a  man  that  within  a  short  time-within  a  generation 
at  most-the  Indian  tribes  would  enter  traditional  American  society 
and  the  reservation  system  would  cease  to  exist."  Why  would  the 
homesteaders  expect  less  than  the  Members  of  Congress?  I  live  in  an 
area  that  was  opened  up  to  homesteading  by  a  1908  surplus  land  Act. 
A  phrase  in  this  opening  Act  refers  to  "the  respective  reservations 
thus  diminished."  Early  homesteaders  couldn't  have  anticipated  or 
imagined  that  their  descendants  would  ever  be  subject  to  tribal 
authority.  Other  non-Indians  have  been  incorporated  into 
reservations  as  these  reservations  have  expanded  or  new 
reservations  have  been  created. 

The  Indian  Reorganization  Act  of  1934  reversed  previous 
policies  and  reestablished  tribal  governments  and  the  entire 
reservation  system.  Since  1934  tribal  authority  has  grown  in  power 
and  scope,  slowly  gaining  the  right  to  tax,  license  and  regulate 
everyone  and  everything  within  reservations  boundaries.  A 
controversial  Supreme  Court  decision  put  me  back  in  the  reservation 
in  1984.  Tribal  governments  generally  will  not  allow  non-Indians  to 
participate  in  tribal  government  and  both  Tribes  and  the  BIA  have 
the  legal  right  to  discriminate.  Since  tribes  are  governed  by 
federal  law,  governmental  powers  that  are  granted  to  one  tribe 
generally  can  be  adopted  by  others. 

In  an  article  in  the  Rapid  City  Journal  titled  "TRIBES  TOLD  TO 
BROADEN  TAXATION  POWERS  TO  PROTECT  SOVEREIGNTY"  a  tribal  lawyer 
claimed  that  "Tribes  have  the  power  to  tax  income,  property,  sales, 
real  estate  and  construction  on  reservations.  An  example  is  a 
tribal  ordinance  on  the  Standing  Rock  Indian  Reservation  that  says, 
"All  persons,  except  tribal  members  of  the  Standing  Rock  Indian 
Tribe,  shall  pay  taxes  for  the  privilege  of  doing  business  on  the 
Standing  Rock  Indian  Reservation  by  leasing  or  permitting  of  Indian 
lands  as  follows:..."  This  tribal  tax  that  I  pay  is  collected 
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exclusively  from  non-Members.  What  limits  taxes  that  can  be 
discriminately  collected  from  people  that  are  excluded  from  the 
political  process?  How  does  this  tax  differ  from  the  British  tax  on 
tea  imports  prior  to  the  Revolutionary  War?  Tribal  taxation  also 
results  in  double  taxation  raising  business  costs  for  non-Member 
reservation  businesses. 

Neighboring  businesses  are  required  to  have  tribal  business 
licenses.  Tribes  are  forcing  non-Member  applicants  to  agree  to 
comply  with  all  applicable  tribal  laws  including  tax  and  preference 
laws.  Applicants  also  must  consent  to  the  jurisdiction  of  tribal 
courts  over  any  business  conducted  on  reservations.  These  business 
licenses  grant  tribes  regulatory  and  legal  authority  over  non- 
Members.  Inherent  in  the  power  to  license  is  the  power  not  to 
license.  This  power  can  be  used  to  intimidate  or  force  non-Members 
off  reservations.  Few  reservation  businesses  can  afford  effective 
legal  remedies. 

This  situation  raises  the  most  fundamental  questions  about  our 
values  and  our  country.  The  Declaration  of  Independence  listed 
several  colonial  complaints.  Among  them  were  the  observation  that 
governments  derive  "their  just  powers  from  the  consent  of  the 
governed."  It  claimed  that  "all  men  are  created  equal"  and 
complained  that  colonists  were  being  forced  to  "relinquish  the 
right  of  Representation  in  the  Legislature"  and  that  the  King  had 
"combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to 
our  constitution,  and  unacknowledged  by  our  laws;  giving  his  Assent 
to  their  Acts  of  pretepded  Legislation."  It  objected  to  "imposing 
taxes  on  us  without  our  consent"  and  warned  of  the  negative 
consequences  "when  a  long  train  of  abuses  and  usurpations,  pursuing 
invariably  the  same  Object  evinces  a  design  to  reduce  them  under 
absolute  Despotism..."  The  Constitution  guarantees  "to  every  State 
in  this  Union  a  Republican  Form  of  Government."  The  right  to  vote 
and  participate  in  government  is  the  very  foundation  of  a 
republican  form  of  government.  Fundamental  civil  rights  like  the 
right  to  vote,  the  right  to  the  equal  protection  of  the  laws  and  a 
practical  right  to  a  jury  of  peers  are  lacking. 

Sovereign  immunity  also  protects  tribes  from  being  sued  and 
contracts  with  tribes  or  tribal  members  can  only  be  enforced  in 
tribal  court.  Recently  a  tribal  casino  was  built  near  me.  Two 
contracts  were  entered  into  by  the  tribe  and  unilaterally  canceled 
after  considerable  money  was  spent  by  the  non-tribal  party  before 
a  third  contract  was  honored.  The  risk  that  contracts  might  not  be 
honored  greatly  reduces  economic  activity  on  reservations. 

Tribal  Members  can  rightly  participate  in  county  and  local 
government.  Meanwhile,  their  sovereign  immunity  may  protect  them 
from  paying  the  taxes  or  obeying  the  laws  they  participate  in 
making,  enforcing,  prosecuting  or  judging.  Local  communities  and 
whole  counties  can't  enforce  their  regulations  against  tribal 
Members.  This  is  a  significant  threat  in  towns  and  counties  on 
reservations.  A  recent  series  of  incidents  in  a  neighboring  town 
illustrate  part  of  the  problem.  According  to  the  written  testimony 
of  a  County  Commissioner: 

On  May  25,1991,  the  McLaughlin  Public  School  was 
broken  into  and  vandalized.  The  damage  was  amazing.  Fire 
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extinguishers  were  discharged  into  the  school's  computers 
severely  damaging  and  destroying  thousands  of  dollars 
worth  of  hardware  and  software  computer  equipment. 
Virtually  all  breakable  items  in  the  lab  rooms  were 
broken.  The  chemicals  from  the  science  labs  and  the  fire 
extinguishers  were  extensively  thrown  on  the  ceilings  and 
walls  and  circulated  throughout  the  building  in  the  air 
flow  system  necessitating  the  repainting  of  virtually  the 
entire  interior  of  the  building.  Four  Indian  male 
juveniles  were  apprehended  inside  the  building.  They 
ranged  in  age  from  kindergarten  to  sixth  grade.  They  were 
turned  over  to  the  BIA  police  for  prosecution  in  the 
Standing  Rock  Sioux  Tribal  Court.  The  damages  were 
estimated  between  twenty  and  fifty  thousand  dollars. 

On  July  12,1991,  unencumbered  by  any  judicial 
restraint  and  because  there  was  no  prosecution,  several 
of  the  same  children  broke  into  the  Thorsonsen  Insurance 
Agency  in  McLaughlin  and  again  extensively  vandalized  the 
facility.  The  damage  included  ransacking  the  file 
cabinets  and  destroying  the  contents  of  the  office  files 
and  general  breakage  and  other  damage.  However,  in  order 
that  there  be  no  question  about  who  the  vandals  were,  the 
children  took  pictures  of  each  other  with  a  polaroid 
camera  that  was  available  and  left  the  photos  for  the 
investigators  to  find.  The  insurance  agency  incident  was 
committed  by  sevei^al  of  the  same  children  who  vandalized 
the  school.  All  of  this  information  and  the  photos  were 
turned  over  to  the  BIA  police  for  prosecution  by  the 
Standing  Rock  Sioux  Tribal  Court.  Again,  there  was  no 
prosecution. 

These  young  vandals,  having  successfully  burglarized 
a  school  and  an  insurance  agency  and  having  not  been 
prosecuted  or  disciplined  by  the  tribal  court  system 
which  is  charged  with  that  responsibility. . .struck  again. 
On  August  30,  1991,  the  Redeemer  Lutheran  Church  in 
McLaughlin  was  broken  into  and  desecrated. . . .  The 
vandals  defecated  on  the  floor  and  rubbed  it  in  with  the 
floor  buffer.  Under  the  portrait  of  Jesus  Christ  the 
vandals  left  a  special  calling  card  which  does  require 
explanation.  The  initials  NWA  stand  for  NO  WHITES 
ALLOWED. . . .  The  carpets  were  damaged  by  chemicals  that 
were  available.  The  copying  machine  chemicals  were 
dumped  in  various  places.  The  paints  available  for 
children's  sunday  school  were  dumped  everywhere  and  rooms 
were  flooded  thereafter.  All  of  the  fire  extinguishers 
were  discharged  into  the  furnace  system  and  the  organ. 
Then,  to  make  sure  there  was  no  question  about  their 
identities,  the  children  took  pictures  with  the  copying 
machine.  They  took  photos  of  each  other's  faces  and  left 
those  available  for  investigators.  They  also  stripped 
naked  and  took  pictures  of  their  testicles  and  penises. 
All  of  the  photos  of  the  children  were  turned  over  to  the 
BIA  police  in  the  vain  hope  that  there  would  be  some  type 
of  prosecution  and  some  type  of  justice.   Again,  the 
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church  to  date  has  no  word  as  to  any  prosecution.  The 
cost  of  repair  is  not  yet  known  but  will  certainly  exceed 
$25,000.  In  addition,  the  newly  appointed  Lutheran 
minister  had  to  receive  his  ordination  at  the  Catholic 
Church  because  the  Lutheran  Church  was  unusable.  This  is 
not  a  case  of  persons  stealing  for  food  or  out  of  need. 
In  all  three  of  these  instances  virtually  nothing  was 
taken.  This  is  a  wholesale  example  of  destruction  and 
desecration  for  no  legitimate  purpose. 

How  can  city  or  county  government  function  when  a  segment  of  its 
residents  are  not  subject  to  its  laws  because  of  their  tribal 
immunity? 

Economic  prosperity  requires  certain  conditions  and  is 
difficult  in  rural  areas  in  the  best  of  circumstances.  These  added 
problems  and  uncertainties  devastate  the  economies  of  many 
reservations,  negatively  affecting  everyone.  It  is  no  accident  that 
my  county  is  one  of  the  poorest  in  the  country.  In  addition,  many 
potential  purchasers  of  reservation  assets  are  simply  not 
interested  when  they  find  out  they  will  be  confronted  with  these 
problems.  When  purchasers  can  be  found,  asset  prices  are  regularly 
discounted  about  twenty-five  percent.  These  facts  make  it  difficult 
for  non-Indians  to  either  stay  or  leave. 

I  have  a  beautiful  ranch  that  is  close  to  town  and  has  miles 
of  shoreline  along  Lake  Oahe,  but  I  have  considered  selling  it  just 
to  avoid  continuing  problems  for  myself  and  my  children.  I  heard 
about  a  potential  ranch  purchaser  that  was  looking  for  a  ranch  like 
mine.  When  I  contacted  the  realtor  involved,  he  said  that  the  "word 
was  out  about  reservations"  and  that  he  didn't  feel  it  would  be 
ethical  to  even  talk  to  this  potential  purchaser  about  my  ranch.  I 
estimate  that  if  my  ranch  were  sold,  I  would  have  to  discount  it  at 
least  four  hundred  thousand  dollars,  making  it  very  difficult  to 
replace  it  somewhere  else. 

Non-Indians  on  reservations  are  treated  very  much  like 
unwanted  illegitimate  children.  Our  rights  are  being  denied  and  our 
very  existence  appears  to  be  embarrassing  and  inconvenient.  This 
treatment  appears  to  be  having  a  dramatic  impact  on  our  choices. 
According  to  the  last  census,  over  forty-five  percent  of  those  on 
reservations  are  non-Indians.  There  is  a  vast  difference  between 
the  average  age  of  Indians  and  non-Indians  however.  The  average  age 
of  Indians  is  very  young  often  under  nineteen.  The  average  age  of 
non-Indians  is  much  older  indicating  that  many  young  non-Indians 
are  leaving  reservations  and  not  returning.  Non-Members  are  being 
forced  to  pay  taxes  and  obey  regulations  of  a  government  that  they 
are  excluded  from,  while  tribal  Members  can  participate  in  local 
governments  that  they  may  not  have  to  support  or  obey.  This 
effectively  puts  a  slowly  tightening  legal  noose  around  the  necks 
of  non-Indians.  Current  policies  are  moving  reservations  toward 
more  racially  segregated  and  isolated  entities.  Such  a  trend  in  the 
face  of  coordinated  legal  discrimination  smacks  of  genocide. 

What  if  the  position  of  Indians  and  non-Indians  were  exactly 
reversed  on  reservations.  Suppose  tribes  were  governed  exclusively 
by  Whites.  Imagine  that  they  excluded  non-Whites  from  participation 
in  their  government  while  they  taxed,  licensed  and  regulated  them. 
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often  discriminately.  Suppose  these  same  Whites  could  participate 
in  local  government,  while  being  excluded  from  many  of  the  taxes 
and  ordinances  of  that  same  government.  If  this  were  the  case,  how 
long  would  you  tolerate  the  situation? 

Sometimes  basic,  subtle,  symbolic  words  can  teach  us  much.  You 
have  invited  me  to  present  testimony  about  how  tribal  sovereiignty 
impacts  non-Indians.  In  presenting  my  testimony  I  have  used  that 
same  term  -  non-Indians.  It  speaks  volumes  about  our  position  on 
reservations.  How  would  others  like  to  be  classified  as  non-Whites? 
The  use  of  the  term  non-Indians  accurately  describes  me  as  non- 
somebody,  as  non-person,  and  that  is  how  I  am  treated  on  the 
reservation.  As  a  "non-Indian"  I  thank  you  for  finally  allowing  my 
voice  to,  at  least,  be  heard. 
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BY  Fergus  M.  Bordewich 


Illustr.ited   bv   BARRON    Store> 


icKi's  Cafe  is,  in  its  modest  way,  a 
bulwark  against  the  encroachment  of 
modem  history  and  a  symbol,  amid  the 
declining  fortunes  of  prairie  America,  of 
the  kind  of  gritty  (and  perhaps  foolhardy) 
determination  that  m  more  self-confident 
times  used  to  be  called  the  frontier  spirit. 
To  Micki  Hutchinson,  the  problem  in 
the  winter  of  1991  seemed  as  plain  as  the  grid  of  streets  that 
white  homesteaders  had  opnmisticalJy  laid  out  in  1910,  on  the 
naked  South  Dakota  praine,  to  create  the  town  of  Isabel  in  the 
middle  of  what  they  were  told  was  no  longer  the  reservation 
of  the  Cheyenne  River  Sioux  Tribe.  It  was  not  difficult  for 
Hutchinson  to  decide  what  to  do  when  the  leaders  of  the  trib- 
al government  ordered  her  to  purchase  a  S250  tribal  liquor 
license:  She  ignored  them. 

"They  have  no  right  to  tell  me  what  to  do.  I'm  not  Indian!" 
Hutchinson  told  me  a  year  and  a  half  later.  She  and  other 
white  businesspeople  had  by  then  challenged  the  tribe's  right 
to  ta.\  them  in  both  tribal  court  and  federal  district  coun 
and  had  lost.  The  marks  of  prolonged  tension  showed  on  her 
tanned,  angular,  wary  face.  "If  this  were  Indian  land,  it  would 
make  sense.  But  we're  a  non-Indian  town.  This  is  all  home- 
stead land,  and  the  tribe  was  paid  for  it.  I  can't  vote  in  tribal 
elections  or  on  anything  else  that  happens  on  the  reservarion. 
What  they're  talking  about  is  taxation  without  representation." 
When  I  visited,  everyone  in  Isabel  still  remembered  the 
screech  of  the  warning  siren  that  someone  had  set  off  on  the 
morning  of  .March  27,  1991,  when  the  tribal  police  reached  the 
edge  of  town,  as  if  their  arrival  were  some  kind  of  natural  dis- 
aster, like  a  tornado  or  fire.  The  convoy  of  gold-painted  prowl 
cars  rolled  in  from  the  prairie  and  then,  when  they  came 
abreast  of  the  cafe,  swung  sideways  across  the  road.  Thirty- 
eight  trib.il  policemen  surrounded  the  yellow  brick  build- 
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ArlFK  c  HN~i.R!E:5  OF  CONFLICT  OVER  THEIR  RIGHTS  AND  POWERS, 
Indian  rr;bcs  now  increasingly  make  and  enforce  their  own 

laws,  ofren  answerable  ro  no  one  in  the  United  States 

go\  ernmenr.  Is  this  uhe  rebirth  of  their  ancient  independence 

or  a  new  kind  ot  legalized  segregation? 

Indian  Country 


ing.  The  rribe's  police  chief,  Marvin 
LeCompce,  told  Hutchinson  that  she 
was  in  contempt  of  tribal  court.  Of- 
ficers ordered  the  morning  breakfast 
crowd  away  from  their  fried  eggs  and 
coffee.  Then  they  went  back  into  the 
pine-paneled  bar  and  confiscated  Hutch- 
inson's stock  of  beer  and  liquor — ''con- 
traband," as  LeCorapte  described  it — 
and  drove  off  with  it  to  the  tribal  gov- 
ernment's offices  at  Eagie  Butte. 

A  few  days  before  I  met  Hutchinson, 
I  had  interviewed  Gregg  J.  Bourland, 
the  youthful  chairman  of  the  Cheyenne 
River  Sioux  Tribe.  Bourland  is  widely 
reckoned  to  be  one  of  the  most  effec- 
tive tribal  chairmen  in  the  region  and, 
with  a  degree  in  business  from  the 
state  college  in  Spearfish,  also  one  of 
the  best  educated.  "Let  them  talk  about 
taxanon  vvithout  representadon,""  Bour- 
land told  me  dismissively.  "We're  not 
a  state.  We're  a  separate  nation,  and 
the  ordy  way  you  can  be  represented  in 
it  is  to  be  a  member  of  the  tribe.  And 
they  can't  do  that.  They're  not  Indi- 
ans. These  folks  are  trespassers.  They 
are  within  reservation  boundaries,  and 
they  will  follow  reservation  law.  They've 
now  had  one  hundred  years  with  no 
tribal  authority  over  them  out  here. 
Well,  that's  over." 

More  than  Micki  Hutchinson  or 
than  any  of  the  other  angry  whites  in 
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their  declining  prairie  hamlets,  it  was 
Bourland  who  understood  chat  what 
was  at  stake  was  much  more  than 
smaU-town  politics.  The  txx,  the  osten- 
tatious convoy,  and  the  lawsuit  were 
part  of  a  much  larger  political  drama 
that  was  unfolding  across  the  inland 
archipelago  of  reservations  chat  make 
up  modem  Indian  Country.  They  sym- 
bolized the  reshaping  of  the  .-Vmerican 
West,  indeed  of  the  United  States  itself. 
By  the  1990s,  almost  unnoticed  by  the 
American  public  or  media,  a  genera- 
tion of  legislation  and  court  actions 
had  profoundly  remade  Indian  Coun- 
try, canonizing  ideas  about  tnbal  au- 
tonomy that  would  have  shocked  the 
lawmakers  who  a  century  before  had 
seen  the  destruction  of  the  reservations 
as   the   salvation   of  the 
American  Indian.  If  Bour- 
land   was    right,    Micki 
Hutchinson  and  the  white 
residents  of  Isabel  were 
Living  in  a  soveteign  tribal 
state.  They  were  tolerated 
guests  with  an  uncertain 
future. 

Until  the  1870s,  reser- 
vations were  established  vvcrc  toM  thcv  wcrc  liviiig 

throughout   the   Dakota  ^ 

Territory  and  other  parts    j^  a   tribal  State,  gUCStS  witH 

of    the    West    with    the  '  *^ 

ptomise  that  they  would  an  unccrtain  future. 

be  reserved  in  perpetuity 
for  the  Indians'  exclusive 
use.  Those  promises  were  broken  al- 
most everywhere  when  reservations 
were  opened  to  homesteading  at  the 
end  of  the  century,  usually  with  only 
perfunctory  consultation  with  the  tnbes 
or  none  at  all.  As  I  listened  to  Gregg 
Bourland,  it  was  easy  to  sympathize 
with  the  tribe's  striving  for  some  kind 
of  control  over  forces  that  were  felt 
to  have  invaded  their  land  and  under- 
mined their  culture.  Bourland  justified 
the  tax  as  a  means  both  to  raise  rev- 
enue fot  the  tribe  and  to  control  alco- 
hol consumprion  on  a  reservadon  where 
more  than  60  percent  of  the  adults 
were  unemployed  and  53  percent  were 
active  alcoholics. 

But  promises  that  had  been  made  a 
century  ago  to  the  ancestors  of  settlers 
like  \Iicki  Hutchinson  were  now  bein^ 


icKi  Hutchinson 
and  her  white  neighbors 


broken  too.  From  the  1880s  until  the 
1930s,  the  cornerstone  of  federal  In- 
dian poliq.'  had  been  the  popular  pro- 
gram known  as  allotment,  the  system- 
atic breaking  up  of  most  of  the  nation's 
reservations  into  private  holdings.  In 
Its  day  allotment  seemed  the  perfecc 
panacea  to  resolve  at  a  single  stroke  the 
perennial  problems  of  white  settlers'  in- 
satiable desire  for  new  land  and  Indi- 
ans' growing  dependency  on  the  fed- 
eral government.  Sen.  Henry  L.  Dawes, 
the  idealistic  architect  of  the  Allotment 
.\ct  of  1881,  which  set  the  pattern  for 
J  generadon  of  similar  legislanon,  rmg- 
mgly  proclaimed  that  as  a  result  of  al- 
lotment, the  Indian  "shall  be  one  of  us, 
contnbuting  his  share  to  all  that  goes 
to  make  up  the  strength  and  glory  of 
citizenship  in  the  United  States." 


The  means  of  the  Indian's 
salvation  was  to  be  the  family 
farm,  which  most  people  of 
the  time  had  been  caught  to 
regard  as  the  ultimate  reposi- 
tory of  American  individual- 
ism and  the  democratic  spirit. 
Each  Indian  allottee  would 
receive  160  acres  of  land  and 
eventual  United  States  citizen- 
ship, along  with  money  for 
seed,  cools,  and  livestock.  The 
"excess,"  or  leftover,  land 
would  be  offered  for  sale  to 
white  settlers,  who  would  be 
free  to  form  their  own  munici- 
pal governments.  The  promise 
of  the  allotment  policy  was 
twofold:  that  the  nation  would 
integrate  Indians  into  white 
society  and  that  non-Indian 
sealers  would  never  be  subject 
to  tribal  regimes. 

At  the  time,  the  Commissioner  of 
Indian  Affairs  dismissed  notions  of 
separate  Indian  nationality  as  mere 
sentimentality:  "It  is  perfectly  clear  to 
my  mind  that  the  treacles  never  con- 
templated the  un-American  and  ab- 
surd idea  of  a  separate  nationality  in 
out  midst,  with  power  as  chey  may 
choose  CO  organize  a  government  of 
their  own."  To  maintain  such  a  view, 
the  commissioner  added,  was  to  ac- 
knowledge a  foreign  sovereignty  upon 
American  soil,  "a  theory  utterly  repug- 
nant CO  che  spirit  and  genius  of  our 
laws,  and  wholly  unwarranted  by  the 
Constitution  of  che  Uniced  Scaces." 

As  I  LEFT  Isabel,  I  wondered  who 
really  was  che  viccim  here  and  who 
che  victimizer.  Behind  that  nagging 
question  lurked  still  more  difficult  ones 
that  occupied  me  for  many  months, 
from  one  end  of  che  United  States  to 
che  ocher,  in  che  course  of  researching 
whac  was  co  become  Killing  the  White 
Man's  Indian,  an  investigation  into  che 
political  and  cultural  transformation 
of  modetn  Indian  Country.  Are  Na- 
tive Ameticans  so  fundamentally  dif- 
ferent from  other  Americans  that  they 
occupy  a  special  categoty  co  which 
convencional  American  values  and  laws 
should  noc  apply?  Or  are  chey  simply 
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one  more  .\mencan  group,  whose  spe- 
cial pleading  is  further  evidence  that 
che  Umred  Scares  has  become  a  balkan- 
ized  tangle  ot  ghenos  and  erhnic  en- 
claves.' Do  we  discriminace  againsc  In- 
dians by  tailing  to  blend  rhem  more 
effecnvely  uico  che  national  mamstrearr.? 
Or  is  the  very  notion  of  "mamscream- 
ing"  Indians  so  inherently  racist  chac 
it  should  nor  even  be  contemplated  as 
a  component  of  national  policy?  Are 
Indian  reservations  and  the  way  of  life 
they  preserve  a  precious  national  re- 
source that  must  be  maintained  with- 
out the  taint  of  contact  with  white 
America?  Or  is  tribal  self-determina- 
tion creating  a  new  form  of  segrega- 
tion that  merelv  freezes  decayed  tribal 
cultures  like  ghettoized  versions  of 


tnc  annihilation  of  Custer's  command. 
Poverty  shaded  almost  every  experi- 
ence Staving  with  friends  often  meant 
wind  rfns;enng  its  way  through  gaps 
in  :ne  walls,  a  cheese  and  bologna 
sar.dwich  for  dinner,  sleeping  three  or 
tour  in  .1  bed  with  broken  springs. 
It  seemed  there  was  always  someone 
taikmi;  about  an  uncle  who,  drunk, 
had  frozen  to  death  on  a  lonely  road 
or  about  a  cousin  already  pregnant 
at  iixteen.  .More  generally  those  years 
left  me  with  a  sense  of  the  tremen- 
dous diversity  of  che  lives  and  com- 
munities that  lay  submerged  within 
the  catchall  label  of  "Indians"  and 
a  recognition  chat  Native  .Americans 
were  noc  mere  vestiges  of  a  mythic 
pas:  but  modern  men  and  women 


Colonial  WilUamsbutg?  Who;  ulti- 
mately, are  Indians  in  the  1990s?  What 
are  they  to  other  Americans,  and  the 
others  to  them? 

Killing  the  White  Man's  Indian  rep- 
resented a  recurn  co  fa.miliar  country. 
As  a  vouch  in  the  1950s  and  early 
1960s,  I  often  accompanied  my  moth- 
er, who  was  che  executive  director  of 
the  Association  on  American  Indian 
Affairs,  in  her  travels  around  reserva- 
tions, part  of  her  tireless  effoa  to  prod 
the  fede.'^al  government  into  improv- 
ing tribal  economies,  education,  health 
care,  and  law  and  order.  Vivid  experi- 
ences were  plentiful;  participating  in  a 
nightlong  peyote  rite  in  a  tepee  on  the 
Montana  prairie;  a  journey  by  pirogue 
deep  into  the  Louisiana  bayous  to  meet 
with  a  forgotten  band  of  Houmas  who 
wanted  Washington  to  take  notice  of 
their  existence;  walking  the  Little  Big- 
horn Battleiield  with  an  aged  Cheyenne 
who,  as  a  small  bov,  had  witnessed 


struggling  to  solve  twentieth-century 
probie.Tis. 

In  the  course  of  FOUR  YE.\RS' 
research  on  my  book,  I  visited  reser- 
vations from  upstate  N'ew  York  to 
southern  California  and  from  .Missis- 
sippi to  Washington  State,  meeting 
wit'i  cr:bal  leaders,  ranchers,  farm- 
ers, educacors.  and  hundreds  of  ordi- 
nary men  and  women,  both  Indian 
and  white.  In  Michigan  I  sailed  Lake 
Superior  with  waterborne  Chippewa 
police,  searching  for  poachers  on  trib- 
al hsheries  in  the  lake.  In  Oregon  I 
hiked  the  Cascades  with  professional 
foresters  from  the  \X'arm  Springs  Tribe, 
which  with  its  several  hydroelecttic 
djitis  and  thriving  timber  industry  is 
o'le  of  Indian  Country's  great  success 
St. Ties.  I  sweated  with  a  group  of  re- 
c.u  cnnb;  N'avaio  alcoholics  in  a  tradi- 
t'.nn.i!  iweat  lodge  in  the  New  .Mexico 
dcNcr:-  I  ill.)  itrenc  manv  a  nighc  in 


dust-blown  reservation  towns  where, 
as  an  old  South  Dakota  song  puts  it, 
"There's  nothing  much  to  do  e.xcept 
walk  up  and  down."  In  a  few  places, 
as  a  result  of  childhood  connections,  I 
was  welcomed  as  a  friend.  More  fre- 
quently I  met  with  suspicion  rooted 
in  the  widespread  belief  that  curiosity 
like  mine  was  just  a  form  of  exploita- 
tion and  that  whites  are  incapable  of 
writing  about  Indians  with  objectivity 
and  honesty. 

My  original  intention  had  been  to 
use  the  lives  of  several  men  and  wom- 
en whom  I  had  known  in  the  1950s 
as  a  microcosm  and  through  them 
to  chart  the  changes  that  had  been 
wrought  in  Indian  Country  durmg  the 
intervening  years.  But  I  soon  realized 
that  such  a  focus  would  be 
far  too  narrow,  for  ic  had  be- 
come clear  co  me  that  a  virtu- 
al revolution  was  under  way 
that  was  challenging  the  worn- 
out  theology  of  Indians  as 
losers  and  victims  and  was 
transforming  tribes  into  pow- 
ers to  be  reckoned  with  for 
years  co  come.  It  encompassed 
virtually  every  aspect  of  Indi- 
an life,  from  che  revival  of 
moribund  cribal  cultures  and 
traditional  religions  to  the  develop- 
ment of  aggressive  tribal  governments 
determined  to  remake  che  relationship 
between  tribes  and  the  United  States. 
The  ferment  was  not  unalloyed,  how- 
ever. Alongside  inspired  idealism,  I 
also  found  ethnic  chauvinism,  a  crip- 
pling instinct  to  mistake  isolation  for 
independence,  and  a  habit  of  inter- 
prering  present-day  reality  through  che 
warping  lens  of  the  past. 

In  the  1970s,  in  a  reversal  of  long- 
standing policies  based  on  the  con- 
viction that  Indians  must  be  either  per- 
suaded or  compelled  to  integrate  them- 
selves into  mainstream  America,  the 
United  Scaces  enshrined  che  concepc  of 
tribal  sovereignty  at  the  center  of  its 
policy  towatd  the  nation's  more  chan 
three  hundred  tribes.  In  the  watershed 
words  of  Richard  Nixon,  federal  pol- 
icy would  henceforth  be  guided  "by 
Indian  aces  and  Indian  decisions"  and 
would  be  designed  to  "assure  the  In- 
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waste  facility  on  their  reservation  out- 
side Alamogordo.  In  Wisconsin  and 
in  Washington  State,  recurrent  vio- 
lence had  accompanied  the  judicial- 
ly mandated  enlargement  of  Indian 
fishing  rights  in  accordance  with  nine- 
teenth-century treaties.  In  Nevada  farm- 
ers found  themselves  on  the  brink  of 
failure  as  the  Paiutes  of  Pyramid  Lake 
gained  political  leverage  over  the  water- 
shed of  the  Truckee  River. 

In  some  states  Indian  demands  for 
the  return  of  sacred  lands  posed  sig- 
nificant threats  to  local  economies, 
including,  most  prominently,  the 
Black  Hills  region  of  South  Dakota. 
Nor  was  science  exempt.  Tribal  claims 
on  ancestral  bones  and  artifacts  were 
depleting  many  of  the  most  valuable 


dian  that  he  can  assume  control  of  his 
own  life-without  being  separated  from 
the  tribal  group." 

In  1975  the  Indian  Self-Determi- 
nation  and  Education  Assistance  Act 
amplified  this  principle,  calling  for  a 
"transition  from  Federal  domination 
of  programs  for  and  services  to  Indi- 
ans to  effective  and  meaningful  par- 
ticipation by  the  Indian  people."  This 
has  been  reflected  in  a  national  com- 
mitment to  the  strengthening  of  tribal 
governments  and  to  more  comprehen- 
sive tribal  authority  over  reservation 
lands.  More  ambiguously,  it  has  also 
led  to  the  increasing  development  of 
a  new  sphere  of  political  power  that 
rivals,  or  at  least  claims  to  rival,  that 
of  the  states  and  the  national  govern- 
ment and  for  which  there 
is  no  foundation  m  the 
Constitution.  In  the  mid- 
1990s  I  found  tribal  offi- 
cials invoking  "sovereign 
right"  in  debates  over 
everything  from  highway 
maintenance  and  fishing 
quotas  to  law  and  order, 
toxic-waste  disposal,  and 
the  transfer  of  federal  ser- 
vices to  tribal  administra- 
tions, not  to  mention  the  foojnn  nrtPTnUnn^ 
rapid  proliferation  of  trib-  <-aSinO  OperailOnS 
ally  run  gambling  opera- 
tions. Reflecting  the  sentiments  of 
many  tribal  leaders,  Tim  Giago,  the 
publisher  of  Indian  Country  Today, 
the  most  widely  read  Indian  news- 
paper in  the  United  States,  likened 
state  legislation  that  affeas  Indians 
to  "letting  France  make  laws  that 
also  become  law  in  Italy." 

To  people  like  Micki  Hutchinson, 
it  often  seemed  that  Indians  were 
playing  an  entirely  new  game,  and 
that  no  one  but  the  Indians  un- 
derstood the  rules.  In  Connecticut, 
and  elsewhere,  tribes  were  exploit- 
ing a  principle  of  sovereignty  un- 
known to  the  average  American  in 
order  to  build  casinos  that  sucked 
colossal  sums  of  money  from  neigh- 
boring regions.  New  Mexicans  found 
that  they  were  equally  helpless  in 
the  face  of  the  Mescalero  Apaches' 
determination  to  establish  a  nuclear- 


RIBES  WERE  INVOKING 

a  principle  of  sovereignty 
unknown  to  the  average 
American  in  order  to  set  up 


anthropological   collections   in   the 
country. 

STRANGELY  ENOUGH,  THESE  CON- 
flicts — widespread,  often  bitter,  and 
with  profound  ramifications  for  Amer- 
ican institutions — seemed  to  be  hap- 
pening beyond  the  ken  of  most  Amer- 
icans, for  whom  Indians  largely  remain 
a  people  of  myth  and  fantasy.  Like  no 
other  inhabitants  of  the  United  States, 
Indians  have  nourished  our  imagina- 
tion, weaving  in  us  a  complex  skein  of 
guilt,  envy,  and  contempt;  yet  when 
we  imagine  we  see  "the  Indian,"  we 
often  see  little  more  than  the  distorted 
reflection  of  our  own  fears,  fancies, 
and  unhappy  longings.  This  was  viv- 
idly brought  home  to  me  on  a  visit  to 
the  reservation  of  the  two-hundred- 
member  Campo  Band  of  Mission  In- 
dians, in  the  arid  hills  an  hour's  drive 
east  of  San  Diego.  This  reservation 
landscape  is  a  profoundly  discourag- 
ing one.  It  offers  nothing  to  comfort 
the  eye,  produces  nothing  of  value, 
and  provides  almost  nothing  to  sus- 
tain life  as  it  is  enjoyed  by  most  Amer- 
icans today.  The  single  resource  that 
the  Campos  possess  is  wasteland.  In 
1987  the  band  learned  that  the  city  of 
San  Diego  had  named  the  reservation 
as  one  of  several  potential  dump  sites 
for  the  city's  refuse. 

"We  just  need  this  one  little 
thing  to  get  us  started,"  the 
band's  chairman,  Ralph  Golf, 
told  me  as  we  walked  through 
the  redshank  and  yucca  and 
ocher  sand  where  the  first 
trenches  had  been  cut  for  the 
new  landfill.  "With  it  we  can 
create  our  own  destiny."  Goff, 
a  formidably  built  man  with 
little  formal  education,  grew 
up  in  the  1940s,  when  the  only 
work  available  was  as  a  cow- 
hand or  day  laborer  for  whites. 
When  there  was  no  work,  peo- 
ple went  hungry.  "You  |ust  had 
to  wait  until  there  was  some 
more  food."  In  the  1960s  most 
of  the  unskilled  jobs  disap- 
peared, and  nearly  every  Cam- 
po family  went  on  welfare.  "We 
needed  it,  but  it  really  wrecked 
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us  as  people.  It  created  idleness.  People 
didn't  have  to  do  anyrhing  in  order  to 
get  money." 

If  the  Campos  have  their  way,  by 
the  end  of  the  decade  daily  freight 
trains  will  be  carrying  loads  of  mu- 
nicipal waste  to  a  chree-hundred-acre 
site  on  a  hilltop  at  the  southern  end 
of  the  reservation.  For  the  privilege  of 
leasing  the  band's  land,  a  waste-man- 
agement firm  will  pay  the  Campos  be- 
tween two  and  five  million  dollars  a 
year.  Goff  argued  that  the  dump  would 
put  an  end  to  the  band's  dependence 
on  federal  largess.  It  would  cre- 
ate jobs  for  every  adult  Campo 
who  is  willing  to  work,  provide 
long-term  investment  capital  for 
the  band,  supply  money  for  full 
college  scholarships  for  every 
school-age  member  of  the  band, 
and  finance  new  homes  for  the 
families  that  now  live  in  sub- 
standard housmg.  The  dump 
would,  in  short,  give  the  Cam- 
pos financial  mdependence  for 
the  first  time  in  their  modern 
history. 

1  HE  LV<T)nil  WOULD  BE  ONE 
of  the  most  technically  advanced 
in  the  Umted  States;  to  regulate 
it,  the  Campos  enacted  an  envi- 
ronmental code  more  stringent 
than  the  State  of  California's. 
Nevertheless,  the  dump  gener- 
ated fierce  opposition  in  towns 
near  the  reservation,  where  thou- 
sands of  non-Indians  live.  Geol- 
ogists hired  by  the  dump's  opponents 
have  suggested,  but  not  proved,  that 
seepage  from  the  dump  might  con- 
taminate the  water  supply  of  ranches 
beyond  the  reservation  boundary. 
Environmentalists  accused  the  band 
of  irresponsibility  toward  the  earth 
and  charged  that  the  Campos  had  been 
targeted  in  an  "assault"  on  reserva- 
tions by  "renegade"  waste-dumping 
companies.  A  bill  was  even  introduced 
in  the  California  legislature  that  would 
have  made  it  a  crime  to  deliver  waste 
to  the  Campo  landfill.  Goff  shrugged 
away  the  protests.  "It's  a  sovereignty 
issue.  It's  our  land,  and  we'll  do  what 
we  want  to  with  it." 


"How  v;jn  I'ou  ij'-  :h,u  :hc  •jconom-      &,.'.:  :-.-  becoming  .is  rair.ilijr  td  \:r:ir- 


ic  development  of  r'.vn  HunJrsU  peo-  :car.  -.;h.i"iiilchildren  a> 

pie  is  more  important  rnjr.  :he  hciit.-.  Ge: 

and  welfare  of  jil  rhe  peorle  ;n  rhc  can 

surrounding  area.'"  an  angry  and  rrub-  or  rhc 

trated  rancher,  whose  'and  'jy  lust  iir'r  dump, 

the  reservation,  asked  me.  'it'-  Hard  icatric 

making  a  living  ler:.  The  .".i-urss  wii!  an  .ir;'. 

carry  that  stuff  right  through  he.'e.  cr  pre-. 

We'll  have  all  that  stuff  in  our  water  prorou 

and  blowing  down  on  us  off  the  hills,  had  :r. 

If  our  water  is  spoiled,  then  evenThing's  and  ail 

spoiled."  me.  "1 

There  were  predictable  elements  to  ipeciai 


•c  if  :ne 
r'urg  .Address  one;  Arr;:  'How 
V.  buy  or  sell  the  iky.  :r.e  '.varmrh 

^and?"  Here,  m  siiiht  nr  rhe 
:he  so-called  restamert  or  Chief 
'.vas  a  reproach  :o  :.-.c  Campos. 
;rrient  rooted  in  ■.vr..-:  :r.e  ran>:h- 
L;mably  believed  :o  ?e  Indians' 
ndest  values.  "Before  ail  this  1 
is  ideal  about  Indian  people 
They've  been  through."  she  told 

used  to  think  thev  had  this 
feelins;  about  the  land." 


her  rage:  the  instinctive  resistance  or 
most  -Americans  to  anv  kind  of  waste 
dump  anywhere  near  their  homes  and 
the  distress  of  many  white  .Americans 
when  they  realize  the  implications  or 
tribal  sovereignr."  for  the  first  time  and 
find  themselves  subject  to  the  will  of  a 
government  in  which  rhev  ha\e  no  sav. 
But  there  was  something  more,  j  sort 
of  moral  perplexity  at  Indians"  having 
failed  to  behave  acciirdini;  to  expec- 
tation, an  imputation  :har  thev  were 
guilty  of  self-intercsr.  Rj\eal;r;^lv,  I 
thouiihc,  on  the  ual!  nr  :he  rancher'- 
tr.iilcr  there  w.is  a  pn^rrr  di.'^  >r.irL.-i.: 
wirh  Indian  nuTirs.  t;;:T;cd  "(..n.v 
Seattle  Spc.ik-.  ■  ir  Sv.:.r\  'ii  •.vor.i- 
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ire  than  any  other  single  docu- 
.  Seattle's  rwe!ve-hundred-uord 
inent"  lends  support  :o  the  ;n- 
ngly  common  belief  t.har  :o  "real" 
3  any  disruption  or  ci-n.Ticrcial- 
r.  of  the  earth's  natural  orier  is 
)f  sacrilege  and  :hat  rhe  most 
rhe  most  trulv  "Indian"  re- 
ihip  with  the  land  i<  a  kind  of 
passivity.  Having  been  rrans- 
nto  dozens  of  languages  and 
reproduced  in  schn.-i  re-^r-.  the 
:-,cn["  has  attaine.i  i  prophetic 
anicini;  einirwi-.:rc:'.t.iii-:>:  In 
rr,.-vnpL'.i»-j  ■.i--CLi  ".  -1-  f.".^.-  ::-rro- 
:  ro  a  -..anrving  -.-p.-rr .".:  r.^xic 
X.  cainnc  it  ■'t:i-    :;.■-:  !v.u::;n.:l 
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and  profound  staremen:  on  the  envi- 
ronment ever  made."  Unfortunately, 
like  much  Uterature  that  purports  to 
reveal  the  real  nature  of  the  Indians, 
the  "testament"  is  basically  a  fiction. 
Seattle  was  indeed  a  historical  figure,  a 
slave-owning  chief  of  the  Duwamish- 
es  who  sold  land  to  the  United  States 
in  the  mid-18iOs  and  welcomed  the 
protection  of  the  federal  govemraent 
against  his  local  enemies.  However, 
the  "testament,"  as  it  is  known  to  most 
Americans,  was  created  from  notes  al- 
legedly made  thirty  years  after  the  fact 
by  a  white  doctor  who  claimed  to  have 
been  present  when  Seattle  spoke,  and 
which  then  were  extravagantly  em- 
broidered by  a  well-meaning  Texas 
scriptwriter  by  the  name  of  Ted  Perry 
as  narration  for  a  1972  film  on  the 
environment,  produced  by  the  South- 


HE  SINGLE 

resource  that  the 
Campo  Indians 
possess  is 
wasteland.  The 
dump  would  give 
them  financial 
independence  for 
the  first  time. 


em  Baptist  Radio  and  Television  Com- 
mission. How  is  it,  I  wondered,  that 
Americans  have  so  readily  embraced 
such  a  spurious  text,  not  only  as  a  sa- 
cred screed  of  the  ecology  movement 
but  also  as  a  central  document  of  "tra- 
ditional" Native  American  culture? 

Increasingly  it  became  clear  to  me 
that  to  be  able  to  describe  the  realities 
of  modem  Indian  life  and  politics,  I 
would  have  to  strip  away  the  myths 
that  whites  have  spun  around  Native 
Americans  ever  since  Columbus  arbi- 
trarily divided  the  peoples  he  encoun- 
tered into  noble  Arawaks  and  savage 
Caribs,  conflanng  European  fantasies 
with  presumed  native  reality  and  ini- 
tiating a  tradition  that  would  even- 
tually include  Montesquieu,  Locke, 
Hobbes,  and  Rousseau,  as  well  as  a 
vivid  popular  literature  stretching  from 
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The  Last  of  the  Mohicans  co  Dances 
With  Wolves.  Untamable  savage,  child 
of  nanire,  steward  of  tfie  earth,  the 
white  man's  ultimate  victim:  each  age 
has  imagined  its  own  mythic  version  of 
what  the  historian  Robert  F.  Berkhofer, 
Jr.,  termed  the  "white  man's  Indian." 
Typically  the  Denver  Post  could  de- 
clare, not  long  ago,  in  an  editorial  at- 
tacking the  University  of  Arizona  for  a 
plan  to  build  an  observatory  atop  an 
allegedly  sacred  mountain:  "At  stake 
is  the  very  survival  of  American  Indi- 
an cultures.  If  these  sacred  places  are 
destroyed,  then  the  rituals  unique  to 
those  places  no  longer  will  be  per- 
formed and  many  tribes  simply  may 
cease  to  e.xist  as  distinct  peoples."  Such 
logic  implies  both  that  only  Native 
Americans  who  profess  to  live  like  pre- 
Columbians  are  true  Indians  and  that 


Indians  are  essentially  hopeless  and 
helpless  and  on  the  brink  of  extinc- 
tion. Apparently  it  never  occurred  to 
the  paper's  editonalist  that  the  religion 
of  the  great  majoritv'  of  Indians  is  not 
in  fact  some  mystical  form  of  tradi- 
tionalism but  a  thriving  Christianity. 

In  keepi.ng  vnxH  our  essentially 
mythic  approach  to  the  history  of  In- 
dians and  whites,  .-Vmericans  were  gen- 
erally taught  until  a  generation  or  so 
ago  to  view  their  national  story  as 
a  soaring  arc  of  unbroken  successes, 
in  which  the  defeat  of  the  Indians 
reflected  the  inevitable  and  indeed  spir- 
itual triumph  of  civilization  over  bar- 
barism. More  recently,  but  not  so  dif- 
ferently, numerous  revisionist  works 
like  Kirkp.itrick  Sale's  The  Conquest  of 
Pjradtsc:  Christopher  Columbus  and 


the  Columbian  Legacy  and  Richard 
Drinnon's  Facing  West:  The  Meta- 
physics of  Indian-Hating  and  Empire 
Building  have  tended  to  portray  the 
settlement  of  North  America  as  a  pro- 
longed story  of  unredeemed  tragedy 
and  failure,  in  which  the  destruction 
of  the  Indians  stands  as  proof  of  a 
fundamental  ruthlessness  at  the  heart 
of  American  civilization.  Such  beliefs 
have  steadily  percolated  into  the  wider 
culture — to  be  embodied  in  New  Age 
Westerns  like  Dances  With  Wolves  and 
popular  books  like  the  best-selling 
Indian  Givers:  How  the  Indians  of  the 
Americas  Transformed  the  World, 
which  purports  to  show  how  practi- 
cally every  aspect  of  modem  life  from 
potatoes  to  democracy  derives  from 
the  generosity  of  American  Indians — 
and  into  the  consciences  of  journal- 
ists, clergy,  and  others  who  shape  pub- 
lic opinion. 

On  the  whole  the  comple.x  and  In- 
tricate relationship  ber^veen  whites  and 
Indians  has  been  presented  as  one  of  ir- 
reconcilable conflict  between  conquer- 
or and  vicnm,  corruption  and  inno- 
cence, Euro-.Amencan  "materialism" 
and  native  "spirituality."  The  real  sto- 
ry, of  course,  is  an  often  contradictory 
one,  disfigured  by  periods  of  harsh 
discrimination  and  occasional  acts  of 
genocide  but  also  marked  by  consid- 
erable Indian  pragmatism  and  adapt- 
abilit>-  as  well  as  by  the  persistent,  if 
sometimes  shortsighted,  idealism  of 
whites  determined  to  protect  Indians 
from  annihilation  and  find  some  place 
for  them  in  mainstream  America. 

For  instance,  in  contradiction  of  the 
notion  that  Indians  were  innocent  of 
even  the  most  elementary  business 
sense,  it  was  clear  during  negotiations 
over  the  Black  Hills  in  the  1870s  that 
Siou.x  leaders  had  a  perfectly  good 
grasp  of  finance  and  that  indeed  they 
were  determined  to  drive  the  best  bar- 
gain they  could.  "The  Black  Hills  are 
the  house  of  Gold  for  our  Indians," 
Chief  Little  Bear  said  at  the  time.  "If 
a  man  owns  anything,  of  course  he 
wants  to  make  something  out  of  it  to 
get  rich  on."  Another  chief.  Spotted 
Tail,  added:  "I  want  to  live  on  the  in- 
terest of  my  money.  The  amount  must 
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was  found  thac  of  those  who  had  re- 
ceived patents  to  their  land  at  Chey- 
enne River,  95  percent  had  sold  or 
mortgaged  their  properties.  When  the 
Allotment  Act  was  passed  in  1881, 
there  were  155  million  acres  of  Indian 
land  in  the  United  States.  By  the  time 
allotment  was  finally  brought  to  a  halt 
in  1934,  Indian  Country  had  shrunk  by 
nearly  70  percent  to  48  milhon  acres, 
and  two-thirds  of  Indians  either  were 
completely  landless  or  did  not  have 
enough  land  left  to  make  a  living  from 
it.  In  the  raid-1990s  Indian  Coun- 
try as  a  whole  is  still  a  daunting  and 
impoverished  landscape  whose  inhab- 
itants are  twice  as  likely  as  other  Amer- 
icans to  be  murdered  or  commit  sui- 
cide, three  times  as  likely  to  die  in  an 
automobile  accident,  and  five  times 
as  likely  to  die  from  cirrhosis  of  the 
Uver.  On  some  reservations  unemploy- 
ment surpasses  80  percent,  and  50  per- 
cent of  young  Indians  drop  out  of  high 


be  so  large  as  to  support  u?."*  Similar- 
ly, in  contrast  with  the  popular  belief 
that  the  United  States  government  was 
committed  to  a  policy  of  e.xterminat- 
ing  the  Indian  (no  such  policy  ever  ex- 
isted, in  fact).  Senator  Dawes  public- 
ly described  the  histoty  of  Indians  in 
the  Umted  States  as  one  "of  spoliation, 
of  wars,  and  of  humiliation,"  and  he 
firmly  stated  that  the  Indian  should 
be  treated  "as  an  individual,  and  not 
as  an  insoluble  substance  that  the 
civilization  of  this  country  has  been 
unable,  hitherto,  to  digest." 

Indeed,  the  impulse  behind  the  al- 
lotment of  tribal  lands  and  the  na- 
tional commitment  to  Indians  was  dra- 
matically (and,  with  the  benefit  of 
hindsight,  poignantly)  acted  out  in  a 
rite  of  citizenship  that  after  1887  was 
staged  at  Timber  Lake,  in  the  heart  of 
the  Cheyenne  River  Sioux  countp.',  and 
at  many  other  places  in  the  freshly 
allotted  lands  of  other  tribes.  In  the 
presence  of  representatives 
of  the  federal  government,  '^ 
new   allottees   stood   re- 
splendent in  the  feathers 
and  buckskins  of  a  by- 
gone age.  One  by  one,  each 
man  stepped  out  of  a  te- 
pee and  shot  an  arrow  to 
symbolize  the  hfe  he  was 
leaving  behind.  He  then 
put  his  hands  on  a  plow 
and  accepted  a  purse  that 

indicated  that  he  was  to         •    «  r  j       . 

save  what  he  earned.  Fi-  WlthOUt  a  rOUndatlOIl 
nally,  holding  the  Amer- 
ican flag,  the  Indian  re- 
peated these  words:  "Forasmuch  as 
the  President  has  said  that  I  am  worthy 
to  be  a  citizen  of  the  United  States,  I 
now  promise  this  flag  that  I  will  give 
my  hands,  my  head,  and  my  heart 
to  the  doing  of  all  that  will  make  me 
a  true  American  citizen."  It  was  the 
culminating,  transformative  moment 
of  which  Senator  Dawes  had  dreamed. 
It  is  true  enough,  however,  that, 
as  so  often  in  Indian  history,  reality 
failed  to  live  up  to  good  intentions. 
Unscrupulous  speculators  soon  in- 
fested the  allotted  reservations,  offer- 
ing worthless  securities  and  credit  in 
return  for  land.  Within  a  few  vears  it 


UR  PEOPLE  LIVE  IN  A 

limbo  culture  that  is  not 
quite  Indian  and  not  quite 
white  either.  ...  a  house 


school,  despite  progressively  increased 
access  to  education. 

L  THE  TRIBAL -SOVEREICNTir  .MOVE- 
ment  a  panacea  for  otherwise  intract- 
able social  problems?  In  the  cultural 
sphere,  at  least,  its  importance  cannot 
be  underestimated.  "Our  people  live 
in  a  limbo  culture  that  is  not  quite  In- 
dian and  not  quite  white  either,"  said 
Dennis  Hastings,  surrounded  by  books, 
gazing  out  toward  the  Iowa  p.ains 
through  the  window  of  the  sky  blue 
trailer  where  he  lives  in  a  cow  pasture. 
Hastings,  a  burly  former  Marine  and 
the  tribal  historian  of  the  Omaha  Na- 
tion, which  is  in  northeastern  Nebras- 
ka, has  almost  single-handedly  led  an 
effort  to  recover  tribal  histoiy  as  a  foun- 
dation for  community  renewal  that  is 
probably  unmatched  by  any  other  small 
tribe  in  the  United  States.  "It's  like  liv- 
ing in  a  house  without  a  foundation. 
You  can't  go  back  to  the  old  buffalo 
days,  stop  speaking  English  and  just 
use  our  own  language,  and  ignore 
whites  and  everything  in  white  cul- 
ture. If  we  did  that,  we'd  become  stuck 
in  history,  become  dinosaurs." 

Teasing  small  grants  and  the  help 
of  volunteer  scholars  from  institutions 
around  the  country,  Hastings  has  ini- 
tiated an  oral-history  project  to  col- 
lect memories  of  fading  tribal  tradi- 
tions. "We  go  into  each  family,  get  an 
anthropologist  to  record  everything 
right  from  how  you  wake  up  in  the 
morning,"  he  said.  Hundreds  of  his- 
toric photographs  of  early 
reservation  life  have  been 
collected  and  deposited 
with  the  State  Histori- 
cal Society,  in  Lincoln.  A 
friendly  scholar  from  the 
University  of  Indiana  re- 
covered a  trove  of  forgot- 
ten Omaha  songs  record- 
ed in  the  1920s  on  wax 
cylinders.  Another  at  the 
University  of  New  Mexico 
undertook  a  collective  ge- 
nealogy that  would  trace 
the  lineage  of  more  than 
five  thousand  Omahas 
back  to  the  eighteenth  cen- 
tury. Hastings  explained. 
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■  "Until  now  everything  was  oral.  Some 
people  knew  tlie  names  of  their  an- 
cestors, and  some  knew  nothing  at  alL 
There  was  a  loss  of  connection  with 
the  past.  Now  people  can  come  back 
and  find  out  who  their  ancestors 
were."  hi  sharp  contrast  with  the  com- 
bative chauvinism  of  some  tribes,  the 
Omahas  invited  scientists  from  the 
University  of  Nebraska  and  the  Smith- 
sonian Institution  to  examine  repatri- 
ated skeletons  to  see  what  they  could 
discover  about  the  hves  of  their  an- 
cestors, hi  1989,  astonishing  perhaps 
even  themselves,  tribal  leaders  brought 
home  Waxthe'xe,  the  True  Omaha, 
the  sacred  cottonwood  pole  tiiat  is  the 
living  embodiment  of  the  Omaha  peo- 
ple, which  had  Iain  for  a  hundred  years 
in  Harvard's  Peabody  Museum;  at  the 
July  powwow  that  year,  weeping  hun- 
dreds bent  to  touch  it  as  if  it  were  the 
true  cross  or  the  ark  of  the  covenant. 

"We  want  the  benefits  of  modem 
society,"  Hastings  told  me  in  his  nasal 
Midwestern  drawl.  "But  America  is 
still  dangerous  for  us.  The  question  is 
then,  How  do  we  take  the  science  that 
America  used  against  us  and  make  it 
work  for  us?  The  answer  is,  we  try  to 
build  on  the  past.  It's  like  a  puzzle. 
First  you  see  where  the  culture  broke 
and  fragmented.  Then  you  try  to  build 
on  it  where  people  have  been  prac- 
ticing it  all  along.  Then  people  start 
to  think  in  a  healthy  way  about  what 
they  were  in  the  past.  If  you  can  get 
each  person  to  be  proud  of  himselt,  lit- 
tle by  little,  you  can  get  the  whole  tribe 
to  become  proud.  We're  going  to  dream 
big  and  be  consistent  with  that  dream." 

In  its  broadest  sense  the  tribal  sover- 
eignty movement  is  demonstrating  that 
the  more  than  three  hundred  Indian 
tribes  in  the  lower  forty-eight  states 
(more  than  five  hundred  if  you  count 
Alaskan  native  groups)  are  distinct 
communities,  each  with  its  unique  his- 
tory, traditions,  and  poUtical  environ- 
ment, for  whom  a  single  one-size- 
fits-all  federal  policy  will  no  longer 
suffice.  Greater  autonomy  will  surely 
enable  well-governed  and  economical- 
ly self-sufficient  tribes — mostly  those 
located  near  big  cities  and  those  with 
valuable  natural  resources — to  man- 


age their  own  development  in  imag- 
inative ways.  For  many  others,  how- 
ever, far  from  airports  and  interstate 
highways,  populated  by  ill-trained 
workers  and  governed,  in  some  cases, 
by  politicians  who  do  not  abide  by 
the  most  basic  democratic  rules,  the 
future  is  much  less  assured. 

1  HERE  IS  NOTHING  ABSTRACT  ABOUT 

such  concerns  in  Timber  Lake,  South 
Dakota,  which  lies  a  short  drive  east 
from  Isabel  across  the  rolling  plains 
of  the  Cheyenne  River  Sioux  Reser- 
vation. Like  Isabel,  Timber  Lake  has 
been  battered  by  the  general  decline 
of  a  region  that  is  hemorrhaging  jobs 
and  people.  Timber  Lake  is  one  of  the 
relatively  lucky  places,  kept  alive  by 
the  presence  of  the  Dewey  County  of- 
fices, the  rural  electric  co-op,  the  cen- 
tral school,  and  a  cheese  factory.  Even 
so,  one  hundred  of  the  six  hundred 
people  who  lived  there  a  decade  ago 
have  moved  away  to  places  with  better 
prospects  and  more  hope.  Isabel's  pop- 
ulation has  dropped  by  half,  to  three 
hundred.  Trail  City  has  shrunk  from 
three  hundred  and  fifty  to  thirty.  Fire- 
steel  to  a  single  general  store,  and  Lan- 
deau  has  disappeared  completely.  En- 
tire towns  have  lost  their  doaors,  banks, 
and  schools.  From  a  certain  angle  of 
vision,  Sioux  demands  for  the  resto- 
ration of  the  reservation  to  its  original 
nineteenth-century  limits  are  simply 
an  anticlimax. 

The  people  of  Timber  Lake — the 
mechanics,  the  teachers,  the  co-op 
clerks,  the  men  who  work  at  the  grain 
elevator,  the  retired  farmers — are  the 
human  fruit  of  allotment,  the  llesh- 
and-blood  culmination  of  the  cultur- 
al blending  that  Senator  Dawes  en- 
visioned. "Everyone  here  has  relatives 
who  are  Indian,"  said  Steve  Aberle,  a 
local  attorney  whose  Russian-German 
father  married  into  the  Ducheneaux, 
a  prominent  clan  of  Cheyenne  River 
Sioux.  Aberle,  who  is  thirty-five,  is  one- 
eighth  Sioux;  he  is  a  voting  member 
of  the  tribe  and  served  for  two  and 
a  half  years  as  chairman  of  the  tribal 
police  commission.  Nevertheless  he 
shares  the  uneasiness  of  non-Indians 
who  feel  themselves  slipping  toward 


a  kind  of  second-class  citizenship  with- 
in the  reservation's  boundaries.  "It 
would  be  better  to  be  in  a  situation 
where  everybody  works  together  and 
deals  with  people  as  people,  but  it's 
hard  to  do  that  when  people  know 
they  pay  taxes  but  are  excluded  from 
benefits  and  services,"  Aberle  told  me. 
"When  my  grandparents  came  from 
Russia,  the  United  States  government 
told  them  that  they  would  be  full  cit- 
izens if  they  moved  out  here.  Now  I  see 
people  being  told  that  they  can't  even 
take  part  in  a  government  that  wants 
to  regulate  them.  Something  is  inher- 
ently wrong  when  you  can't  be  a  citi- 
zen where  you  live  because  of  your 
race.  It  just  doesn't  fit  with  the  tradi- 
tional notion  of  being  a  U.S.  citizen. 
At  some  point  there  has  to  be  a  colli- 
sion between  the  notion  of  tribal  sover- 
eignty and  the  notion  of  being  United 
States  citizens.  Anytime  you  have  a 
group  not  represented  in  the  political 
process  they  will  be  discriminated 
against.  There's  going  to  be  more  and 
more  friction.  It's  going  to  hurt  these 
communities.  People  start  looking  for 
jobs  elsewhere." 

1  HE  Sioux  were  the  victims  of 
nineteenth-century  social  engineering 
that  decimated  their  reservation.  But 
the  descendants  of  the  adventurous 
emigrants  who  settled  the  land  are  also 
the  victims  of  an  unexpected  histori- 
cal prank,  the  trick  of  the  disappearing 
and  now  magically  reappearing  reser- 
vation. Reasonably  enough,  the  rhet- 
oric of  tribal  sovereignty  asks  for  tribes 
a  degree  of  self-government  that  is  tak- 
en for  granted  by  other  Americans. 
However,  the  achievement  of  a  sover- 
eignty that  drives  away  taxpayers,  con- 
sumers, and  enterprise  may  be  at  best 
but  a  Pyrrhic  victory  over  withered 
communities  that  beg  for  cooperation 
and  innovation  to  survive  at  all. 

With  little  debate  outside  the  pa- 
rochial circles  of  Indian  affairs,  a  gen- 
eration of  policymaking  has  jettisoned 
the  long-standing  American  ideal  of 
racial  unity  as  a  positive  good  and 
replaced  it  with  a  doctrine  that,  seen 
from  a  more  critical  angle,  seems  dis- 
turbingly like  an  idealized  form  of  seg- 
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regarion,  a  fact  apparently  invisible  to 
a  nation  that  has  become  accustomed 
to  looking  at  Indians  only  through  the 
twin  lenses  of  romance  and  guilt  and 
in  an  era  that  has  made  a  secular  reli- 
gion of  passionate  ethnicit\-.  Much  of 
the  thinking  that  underlies  tnbal  sov- 
ereignty seems  to  presuppose  that  cul- 
tural purity  can  and  ought  to  be  pre- 
served, as  if  Indian  bloodlines,  econ- 
omies, and  histories  were  not  already 
inextricably  enmeshed  with  those  of 
white,  Hispanic,  and  black  Americans. 
Such  concerns  will  be  further  exac- 
erbated in  the  years  to  come  as  Indian 
identity  grows  increasingly  ambigu- 
ous. Virtually  all  Indians  are  moving 
along  a  continuum  of  bio- 
logical fusion  with  other 
American  populations.  "A 
point  will  be  reached  .  .  . 
when  it  will  no  longer 
make  se.ase  to  define  Amer- 
ican  Indians   in   generic 


UCH  THINKING  THAT 


terms  [but]  only  as  tnbal 
members  or  as  people  of 

Indian  ancestry  or  ethnic-  undcrlics  tfibal  sovcreignrv 

ity,"  writes  Russell  Thorn-  ■* 

ton,  a  Cherokee  anthropol-    seCmS  tO  DreSUDDOSe 
ogist  and  demographer  ar  r  r  r 

the  universiry  of  Southern  that  cultuial  Duritv  caH  and 

California,  in  American  In- 
dian Holocaust  and  Sur-  should  Bc  Drescrved. 

uival,  a  study  of  fluctua-  ^ 

dons  in  native  popularions. 
Statistically,  according  to  Thornton, 
Indians  are  marrying  outside  their  eth- 
nic group  at  a  faster  rate  than  any  oth- 
er Americans.  \Iore  than  50  percent  of 
Indians  are  already  married  to  non- 
Indians,  and  Congress  has  estimated 
that  by  the  year  2080  less  than  8  per- 
cent of  Native  Americans  will  have 
one-half  or  more  Indian  blood. 

How  much  ethnic  blending  can  oc- 
cur before  Indians  finally  cease  to 
be  Indians.'  The  question  is  sure  to 
loom  ever  larger  for  coming  genera- 
tions, as  the  United  States  increasing- 
ly finds  itself  in  "govemment-to-gov- 
emment"  relationships  with  tribes  that 
are  becoming  less  "Indian"  by  the  dec- 
ade. Within  two  or  three  generations 
the  nation  will  possess  hundreds  of 
"mbes"  that  may  consist  of  the  great- 
great-grandchildren  of  Indians  but 


whose  native  heritage  consists  mainly 
of  autonomous  governments  and  spe- 
cial privileges  that  are  denied  to  other 
Americans. 

Insofar  as  there  is  a  political  solu- 
tion to  the  Indian  future,  I  have  come 
to  believe  that  it  lies  in  the  rejection  of 
policies  that  lead  co  segregation  and 
in  acknowledgment  of  the  fact  that 
the  racially  and  ethnically  variegated 
peoples  whom  we  call  "Indian"  share 
not  only  common  blood  but  also  a 
common  history  and  a  common  fu- 
ture with  other  Americans.  The  past 
generation  has  seen  the  development 
of  a  national  consensus  on  a  number 
of  aspects  of  the  nation's  history  that 
were  long  obscured  by  radsm  or  shame; 
there  is,  for  instance,  little  dispute  to- 
day among  Americans  of  any  ethnic 
background  over  the  meaning  of  slav- 
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ery  or  of  the  internment 
of  Japanese-.Americans 
during  the  Second  World 
War.  There  is  as  yet  no 
such  consensus,  however, 
with  respect  to  the  shared 
history  of  Indians  and 
whites,  who  both  still 
tend  to  see  the  past  as  a 
collision  of  irreconcilable 
opposites  and  compering 
martyrdoms. 

1  HAT  HISTORY  WAS  NOT 
only  one  of  wars,  remov- 
als, and  death  but  also  one 
of  calculated  compromis- 
es, mutual  accommoda- 
tion, and  deliberately  cho- 
sen risks,  a  story  of  Indian 
communities  and  individ- 
uals continually  remaking  themselves 
in  order  to  survive.  To  see  change  as 
failure,  as  some  kind  of  cultural  cor- 
ruption, is  to  condemn  Indians  to  soli- 
tary confinement  in  a  prison  of  myth 
that  whites  invented  for  them  in  the 
first  place.  Self-deterrrunation  gives  In- 
dian tribes  the  ability  to  manage  the 
speed  and  style  of  integration  but  not 
the  power  to  stop  it,  at  least  for  long. 
Integrarion  may  well  mean  die  eventual 
diminishing  of  conventional  notions 
of  "tribal  identity,"  but  it  must  also 
bring  many  new  individual  opportu- 
nities, along  with  membership  in  the 
larger  human  community.  "People  and 
their  cultures  perish  in  isolation,  but 
they  are  bom  or  reborn  in  contact  with 
other  men  and  women,  with  man  and 
woman  of  another  culture,  another 
creed,  another  race,"  the  Me.xican  nov- 
elist Carlos  Fuences  has  written.  Tnbes 
will  survive,  if  anything,  as  stronger 
entities  than  they  have  been  for  many 
generations.  The  question  is  whether 
they  will  attempt  to  survive  as  isolat- 
ed islands  or  as  vital  communities  that 
recognize  a  commonality  of  interest  and 
destiny  with  other  .Americans.  * 

Fergus  M.  Bordewich's  book  Killing 
the  White  Man's  Indian  was  published 
in  February  by  Doubleday.  He  is  also 
the  author  of  Cathay:  A  Journey  in  . 
Search  of  Old  China. 
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Thank  you  for  the  invitation  to  appear  before  you  to  address  this  very  important  issue. 
My  name  is  James  Johnson,  and  I  am  an  attorney  now  in  private  practice  in  Olympia, 
Washington.  I  have  attached  a  resume  to  my  original  testimony,  from  which  you  can  see  I 
previously  was  a  Senior  Assistant  Attorney  General  for  Washington  and  head  of  that  State's 
Special  Litigation  Division.  I  represented  Washington  for  nearly  twenty  years  from  the  time  I 
left  the  Army  in  Fort  Lewis,  Washington  in  1973,  until  entering  private  practice  in  1993. 

Altogether  I  have  participated  in  nearly  a  hundred  cases  in  federal  and  state  appellate 
courts  to  and  including  the  United  States  Supreme  Court.  I  also  did  (and  do)  much  of  the  trial 
work  for  all  these  cases  myself.  Although  only  approximately  one-third  of  those  involved  issues 
of  tribal  law,  many  have  involved  the  issue  before  you  today. 

I  shall  briefly  explain  some  of  those  cases,  and  the  claims  involved.  Others  testifying 
will  give  examples  of  abuses  and  the  result  of  tribal  assertion  of  "sovereign  immunity"— often 
leaving  an  injured  party  with  no  remedy. 

When  Tribes  act  more  like  gangs  than  governments,  there  must  be  a  remedy.  An 
unexpected  secondary  effect  is  that  persons  and  companies  which  could  do  business  adding  to 
reservation  economic  development  choose  not  to  do  so. 
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A  last  problem  is  that  federal  agencies  now  use  the  Tnbes"  absence  because  of  immunity 
to  block  review  of  these  federal  bureaucrats'  actions.  Several  examples  will  be  given  of  federal 
agencies'  selective  use  of  this  defense  in  the  face  of  explicit  act  of  Congress  providing  for 
judicial  review. 

Finally,  I  shall  briefly  review  the  history  of  the  issue  to  show  that  an  act  of  Congress 
providing  judicial  remedy  against  Tribes  is  consistent  with  much  historical  precedent,  as  well 
as  dictated  by  principles  of  fairness  and  constitutional  due  process. 

The  very  short  notice  for  this  hearing  has  made  impossible  an  exhaustive  research  project 
here.  I  largely  rely  below  on  two  pre-eminent  scholars  in  the  field  of  Indian  law  history:  Felix 
Cohen  and  Father  Francis  Paul  Prucha. 


TRIBAL  IMMUNITY  LEAVES  MANY  WITHOUT  REMEDY 

In  one  very  recent  case,  I  am  counsel  for  private  property  owners  in  the  state  of 
Washington  who  own  tidelands  in  that  state  on  which  clams  and  oysters  grow  (United  States  v. 
Washington,  et  al..  Ninth  Circuit  Court  of  Appeals  No.  96-35014.  In  1989,  16  Washington 
Tribes,  supported  by  the  United  States,  brought  a  claim  to  the  tidelands'  clams  and  oysters, 
based  on  treaties  executed  in  the  middle  19th  Century. 

Note  that  of  the  over  64,000  property  owners  represented  by  the  United  Property  Owners 
of  Washington,  most  of  the  private  property  is  off-reservation,  often  far  remote  from  the 
reservations.  We  are  largely  talking  about  peoples'  homes  here  which  are  located  on  the 
beautiful,  and  formerly  peaceful,  shores  of  Puget  Sound. 

In  holding  that  the  Tribes  had  a  right  to  go  on  these  private  lands  and  take  up  to  50% 
of  these  shellfish,  the  federal  court  made  a  relevant  observation  as  to  the  fact  these  private 
owners  were  totally  innocent  purchases  in  good  faith: 

The  .  .  .  Private  Property  Owners  are,  effectively,  innocent  purchasers  .  .  .  (who) 
reasonably  believed  the  land  to  be  free  of  encumbrances  and  servitudes.  Their 
belief  was  reinforced  by  the  Tribes'  failure  to  formally  assert  the  Treaty  right 
until  over  100  years  after  the  Stevens  Treaties  were  signed. 
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United  States  v.  Washington.  898  F.Supp.  1453,  1457  (W.D.  Wash.  1995). 

The  judge  further  noted: 

Fault  for  creating  this  controversy  lies  squarely  with  the  State  of  Washington  and 
the  United  States,  for  selling  the  tidelands  and  not  objecting  to  the  sale, 
respectively. 

Supra,  at  1459. 

In  part,  in  recognition  that  some  protection  should  be  afforded  such  innocent  home 
owners,  the  federal  court  imposed  conditions  on  tribal  harvest.  Those  conditions  included  day- 
time only  harvest,  generally  limited  to  five  days  per  year,  and  required  sanitary  facilities  and 
limits  on  the  number  of  diggers,  etc.    (All  found  supra,  at  1472-1473). 

The  judge  also  included  a  dispute  resolution  system,  which  included  a  enforcement 
provision  that  private  property  owners  could  invoke  in  the  event  of  damages  to  their  property 
through  Tribes'  commercial  clam  harvesting: 

If  during  any  harvest,  the  Tribe  damages  the  property  of  a  Tideland  Owner  or  in 
any  way  fails  to  harvest  as  stated  in  the  notice  provided  to  the  Owner,  the  Owner 
may  submit  the  issue  to  the  Special  Master  as  set  forth  in  this  Plan. 

Supra,  at  1473. 

The  most  important  protection  to  private  owners  was  the  specific  inclusion  of  a  damage 
remedy  against  the  Tribes. 

The  Special  Master  may,  however,  order  that  the  Tribe  pay  damages  or  may 
implement  some  other  appropriate  remedy. 

Supra,  at  1476. 

A  provision  for  payment  from  tribal  funds  for  damages  to  property  of  citizens  was 
explicitly  included  in  the  treaties  relied  on  to  support  the  tribal  claim.  Notwithstanding  that,  the 
United  States  and  Tribes  brought  a  motion  to  amend  the  court's  decision,  asking  the  judge  to 
delete  this  remedy.    The  United  States  and  Tribes  argued  that  tribal  immunity  barred  such  a 
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remedy,  even  in  an  action  where  the  Tribes  had  brought  the  suit.  It  is  worthy  of  note  that  at 
an  early  stage  in  the  litigation  not  only  did  the  Tribes  and  United  States  not  name  the  private 
owners  whose  property  they  will  be  taking  (clams)  and  entering,  but  even  opposed  their 
intervention.  I  had  to  appeal  to  the  Ninth  Circuit  on  behalf  of  the  private  landowners  just  to  be 
allowed  in  the  court  to  try  to  protect  their  interests. 

The  judge  did  amend  the  decision  to  delete  the  damage  remedy  against  the  Tribes.  The 
decision,  as  amended  is  at  United  States  v.  Washington.  909  F.Supp.  787  (W.D.  Wash.  1995). 
Note  that  the  remedy  left — actions  against  individual  Indians — is  in  some  regard  worse  than  no 
remedy  at  all. 

The  outrage  prompted  by  this  case  is  more  understandable  if  you  remember  that  in  the 
four  treaties  in  question  the  United  States  and  Indians  agreed  not  only  that  all  Indian  "right,  title 
and  interest  in  and  to  the  lands"  were  "ceded,  relinquished  and  conveyed"  but  further  expressly 
agreed: 

The  said  tribe  and  bands  .  .  .  promise  to  be  friendly  with  all  citizens  thereof,  and 
they  pledge  themselves  to  commit  no  depredations  on  the  property  of  such 
citizens.  Should  any  one  or  more  of  them  violate  this  pledge,  and  the  fact  be 
satisfactorily  proven  before  the  agent,  the  property  taken  shall  be  returned,  or  in 
default  thereof,  or  if  injured  or  destroyed,  compensation  may  be  made  by  the 
Government  out  of  their  annuities.  .  . 

Art.  9,  Treaty  of  Point  Elliot. 

These  Northwest  treaties  were  based  on  model  treaties  the  United  States  executed  with 
Tribes  in  the  Nineteenth  Century.    (There  were  43  "Manypenny"  treaties  around  the  country.) 

Such  a  treaty  provision  is  common,  and  is  one  precedent  for  the  proposition  the  Tribes 
were  historically  expected  to  be  responsible,  and  liable  for  damages  to  citizens.  Indeed,  the 
Tribes  agreed  to  do  so.  Ironically,  the  Tribes  and  United  States  are  much  less  enthusiastic  about 
enforcing  treaty  provisions  which  benefit  or  protect  others  than  those  which  benefit  Tribes. 

The  court's  amended  order  requires  the  private  owners  to  force  a  possible  confrontation 
on  their  beaches  if  they  wish  to  identify  the  Indian  commercial  clammers — who  are  damaging 
their  property. 
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The  removal  of  the  remedy  against  the  Tribes  will  itself  increase  the  probability  of 
confrontations  occurring,  since  it  reinforces  the  unfortunate  perception  of  both  tribal  and  other 
citizens  that  the  Tribes  are  somehow  above  the  law.  That,  of  course,  is  illustrative  of  an 
important  policy  consideration  for  you  in  deciding  if  it  is  time  the  Tribes  be  like  others  in  this 
society — fully  accountable  in  court  for  their  actions. 

Lest  this  potential  for  confrontation  on  private  prof)erty  be  argued  as  speculative, 
testimony  before  that  same  judge  is  instructive. 

During  trial,  testimony  was  given  about  losses  suffered  on  private  lands  on  which  owners 
had  planted  clams.  This  occurred  even  while  the  litigation  was  pending  in  the  district  court. 
One  shellfish  farmer  heard  of  plans  to  conduct  a  tribal  commercial  clam  harvest  on  public 
beaches  adjoining  his  property  and  contacted  the  Tribes  to  be  sure  tribal  enforcement  would  be 
present.  He  wanted  to  avoid  confrontation  over  boundaries.  He  then  made  sure  the  boundary 
between  the  public  beach  and  his  private  land  was  well  marked.  It  was  marked  both  by  comer 
survey  posts  ("metal  stake  with  plastic  cap  stating  the  company  name")  and  then  with  PVC 
stakes  at  20-25  foot  intervals  placed  to  assure  there  was  no  question  of  the  boundary.  Note  this 
was  a  cultivated  shellfish  farm;  the  private  tidelands  had  been  graveled  and  clams  seeded. 

When  the  tribal  harvest  occurred,  some  of  the  boundary  stakes  were  pulled  out,  and  the 
tribal  commercial  diggers  went  from  70  to  100  feet  onto  the  private  property  taking  clams 
(which  are  also  private  property  under  Washington  law).  Over  a  ton  of  clams  were  taken  with 
a  wholesale  value  of  $1.65  per  pound — or  thousands  of  dollars.  Something  over  50  commercial 
diggers  were  involved.  Tribal  enforcement  officers,  presumably  paid  with  federal  funding,  were 
present  when  this  occurred.  Tribal  representatives  later  said  they  would  pay  for  his  losses;  but 
later  refused  to  do  so: 

Q.        Did  they  say  they  would  pay  you  for  the  clams? 

A.        Yes. 

Q.        Have  you  been  paid  yet? 

A.        No. 

Q.        What  concerns  has  this  incident  raised  for  you  as  a  grower  operating 

under  the  tribes'  plan? 
A.        I  don't  know  when  I'm  going  to  get  paid,  and  I  don't  know  how  --  how 

to  --  yeah,  I  have  no  recourse. 

United  States  v.  Washington.  Transcript  of  Proceedings,  May  10,  1995,  p.  619,  lines  12-19. 
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Adding  insult  to  injury,  the  Tribe's  counsel  later  elicited  in  cross-examination  what  was 
an  explanation  of  the  Tribe's  nonpayment.  The  shellfish  farmer  had  declined  to  execute  an 
agreement  that  he  wouldn't  tell  the  federal  court  judge  (the  Tribe  required  such  written 
agreement)  as  a  condition  of  getting  paid.  United  States  v.  Washington.  Transcript  of 
Proceeding,  May  11,  1995,  p.  649,  line  21  through  p.  650,  line  6. 

Smaller  losses  to  home  owners  are  cumulatively  equally  important,  when  there  is  no 
remedy.  One  of  my  witnesses  was  a  waterfront  home  owner  at  Suquamish  just  down  the  beach 
from  that  Tribe's  tribal  headquarters.  In  the  1980s,  the  Tribe  and  United  States  had  brought  an 
action  to  claim  ownership  of  the  beach  in  front  of  her  home.  They  lost;  the  case  is  United  States 
and  Suquamish  v.  Aam  reported  at  887  F.2d  190  (9th  Cir.  1989).  Adding  insult  to  injury,  the 
Tribe  then  brought  the  "shellfish"  case  to  assert  the  Tribes  could  take  half  of  any  shellfish  that 
grow  there.  In  the  interim  the  homeowner  suffered  trespass,  cutting  of  holes  in  their  fences  to 
make  a  shortcut  to  the  beach,  firearms  shot  across  their  property.  Transcript  of  Proceedings, 
Vol.  11,  p.  2164,  lines  10-25.  The  Tribe  continued  clamming  on  the  beach.  By  the  time  of 
trial  she  testified:  "[T]here  are  no  longer  any  clams."  Testimony  of  Cynthia  Rasmussen, 
Transcript  of  Proceedings,  Vol.  11,  p.  2163,  lines  16-17.  As  previously  testified  "there  is  no 
recourse. " 

Other  witnesses  testified  as  to  similar  problems,  and  futile  attempts  to  get  tribal  or  other 
assistance,  e.g.  Transcript  of  Proceedings,  Vol  11,  pages  2142-2444. 

As  a  professional  appraiser,  the  Suquamish  owner  testified  the  losses  of  property  value 
to  private  owners  as  a  result  of  loss  of  control  of  access  and  commercial  clamming  in  front  of 
their  homes  was  up  to  40  percent.  Transcript,  Vol.  11,  p.  2158,  lines  26  -  p.  2166,  1.  21. 
Neither  the  U.S.  nor  the  Tribes  can  be  sued  nor  will  pay  for  such  losses. 


PRIVATE  INVESTMENT  AND  ECONOMIC  DEVELOPMENT 
IS  DETERRED  BY  TRIBAL  IMMUNITY 

A  more  general  point  is  raised  by  the  above  testimony  especially  that  of  the  clam  farmer 
who  is  the  largest  commercial  shellfish  grower  and  marketer  in  Washington.  It  is  difficult  or 
impossible  to  do  business  with  someone  with  whom  you  "have  no  recourse"  when  problems  arise 
or  an  agreement  is  not  fulfilled.  The  fact  of  enforceability  in  a  court  is  most  often  an  important 
consideration  in  assuring  it  will  not  be  necessary. 
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This  observation  with  respect  to  commercial  dealing  with  Tribes  has  been  recently  put 
before  this  committee  by  Professor  Joseph  Kalt  from  my  alma  mater  who  testified  on  September 
17  of  this  year  about  problems  surrounding  efforts  to  increase  economic  opportunity  on 
reservation(s).  My  Harvard  degree  was  in  Economics;  his  was  in  international  development, 
but  I  can  generally  agree  with  his  statement  of  the  problem: 

The  central  problem  is  to  create  an  environment  in  which  investors— whether 
tribal  members  or  outsiders— feel  secure  and  therefore  are  willing  to  put  energy, 
time,  and  capital  into  the  tribal  economy? 

Testimony  at  6. 

We  agree  too,  as  to  the  need  for  "independent  judiciaries  (which)  promote  economic  well- 
being."   Testimony  at  9. 

I  strongly  urge  the  Committee  to  recognize  that  the  "fundamental  reform"  called  for  is 
simpler  than  Professor  Kalt's  suggested  reform  of  the  judicial  systems  of  each  of  the  hundreds 
of  Tribes  in  the  United  States.  The  lack  of  inter-tribal  uniformity  would  then  be  a  separate 
problem.    This  is  "balkanization"  at  an  extreme. 

"Fundamental  reform"  of  the  system  is  only  accomplished  by  making  the  decision-makers 
accounuble  and  assuring  confidence  in  the  integrity  of  the  process.  As  to  economic  investment 
decisions,  at  least  those  by  what  Professor  Kalt  calls  "outsiders,"  the  perception  that  the  forum 
is  unfair  or  biased  is  as  bad  as  the  fact  (and  other  testimony  both  before  this  Committee  and 
others  have  addressed  the  fact).  Congress  should  act  to  make  normal  federal  and  state  judicial 
forums  fully  available  in  disputes  with  Tribes. 

The  thrust  of  much  other  testimony  today  is  that  it  is  fundamentally  unfair  to  deprive 
citizens  of  the  United  States  of  judicial  forums— especially  where  those  same  forums  are 
available  to  their  adversaries. 

For  both  reasons,  the  appropriate  "fundamental  reform"  is  a  waiver  of  immunity  so  as 
to  continue  to  allow  Tribes  access  to  all  judicial  forums,  but  also  allow  those  contesting  with 
them  to  hold  the  Tribes  accountable  in  such  forums. 
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FEDERAL  AGENCIES  USE  OF  TRIBAL  IMMLTSITY 
AS  A  SHIELD  AGAINST  COURT  REVIEW 

A  frequently  overlooked,  but  increasing  problem  is  the  use  of  tribal  immunity  by  federal 
agencies  to  avoid  judicial  review  of  their  actions.  Ironically,  this  shield  has  even  been  used 
against  tribal  efforts  to  hold  federal  agencies  accountable. 

One  example  of  the  latter  is  Makah  Indian  Tribe  v.  Verity.  910  F.2d  555  (9th  Cir.  1990). 
In  that  case  an  act  of  Congress  (the  Magnuson  Act  for  management  of  ocean  fisheries,  16 
U.S.C.  1801-1882)  specifically  provides  for  judicial  review  of  regulations  by  the  Department 
of  Commerce.  When  sued  by  one  Tribe,  the  federal  agency  claimed  that  other  Tribes  were,  or 
could  be  affected,  and  thus  were  necessary  or  indispensable.  Since  the  other  Tribes  could  not 
be  sued  or  joined  because  of  their  immunity,  the  district  court  was  persuaded  by  the  United 
States  to  dismiss  the  case.  The  circuit  court  reversed,  but  only  in  part,  holding  that  the  relief 
available,  even  to  an  affected  Tribe,  was  limited  to  prospective  procedural  remedies.  (See  also 
Chehalis  Tribe  v.  Luian.  928  F.2d  1496  (9th  Cir.  1991). 

A  more  recent  example  of  the  United  States'  selective  use  of  this  defense  is  presented  by 
several  challenges  to  Commerce'  1996  adoption  of  regulations  to  govern  the  harvest  of  whiting 
in  the  Pacific  Ocean.  (The  1996  harvest  is  over  450  million  pounds  off  the  Washington, 
Oregon,  and  California  coasts.) 

I  represent  the  fishermen  and  processors  of  this  new  industry  which  has  only  developed 
in  the  last  30  years  as  technology  was  invented  to  process  a  fish  which  was  historically  viewed 
as  useless  because  it  deteriorated  so  quickly.  (Now,  the  fish  are  caught  using  sophisticated 
electronics  and  deep  water  gear.)  The  fish  are  immediately  nearly  frozen  and  anti-enzymes 
utilized  so  as  to  process  whiting  into  products  such  as  surimi,  from  which  seafood  products  such 
as  artificial  crab  are  made.  This  is  a  new  industry  which  was  developed  under,  and  as  a 
consequence  of,  the  Magnuson  Act  provisions  which  removed  foreign  fishing  from  our  coasts, 
and  allowed  the  Pacific  Council  to  adopt  a  long-term  management  plan. 

During  the  1996  season  Commerce  adopted  a  regulation  overruling  the  Pacific 
Management  Council,  which  had  found  there  was  no  treaty  entitlement  to  a  special  fishery  since 
Indians  had  never  fished  whiting  historically.  Commerce  allocated  over  33  million  pounds  of 
harvest  to  one  Tribe,  prospectively  promising  four  Tribes  such  an  allocation.    We  filed  suit 
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noting  violation  not  only  of  the  Magnuson  Act,  in  refusing  to  follow  the  Pacific  Council's 
Management  Plan,  but  also  violation  of  ESA.  (The  fear  was  that  harvest  off  the  Washington 
coast  would  take  larger  numbers  of  Chinook,  some  of  which  are  endangered.  (Preliminary 
results  have  borne  out  this  fear.) 

The  State  of  Oregon  has  joined  our  action,  since  the  new  industry  is  an  important  main- 
stay of  the  Oregon  coastal  economy  given  that  many  other  fish  stocks,  such  as  salmon,  have  so 
declined. 

The  United  States  has  moved  to  dismiss  our  lawsuit  (and  Oregon's),  Midwater  Trawlers, 
et  al.  v.  Commerce.  No.  96-6170  (D.C.  Or.).  The  U.S.  argued  that  the  federal  agency  cannot 
be  sued  where  the  subject  affects  absent  Tribe(s)  (which  cannot  be  joined  because  of  immunity), 
notwithstanding  the  Magnuson  Act  provides  for  APA,  judicial  review  of  Commerce  regulations. 

The  United  States  has  not  similarly  moved  to  dismiss  the  separate  action  filed  by  one 
Tribe,  which  wants  a  higher  allocation,  even  though  three  Tribes  are  absent  (and  not  sued). 
Indeed,  the  United  States  has  filed  a  response  generally  agreeing  with  and  "joining"  the  tribal 
request. 

Nor  has  the  United  States  moved  to  dismiss  the  separate  action  filed  by  the  State  of 
Washington  (which  had  supported  the  United  States  and  Tribes  when  the  issue  was  argued  before 
the  Pacific  Council).    In  that  case,  no  Tribes  are  present. 

The  argument  advanced  by  the  United  States  in  this  and  many  other  cases  is  that  a  federal 
agency  may  not  be  sued  over  its  actions  if  "the  requested  relief  in  (the)  case  would  directly 
affect  .  .  .  Indian  tribes.'"  Fed.  Defs.  Memo  in  Support  of  Motion  to  Dismiss  Midwater 
Trawlers.  Note  that  under  this  theory  Commerce  can  immunize  its  regulations  from  review  by 
including  Tribes'  interests  in  discretionary  rules. 

These  cases  indicate  the  waiver  of  immunity  is  appropriate  to  allow  adjudication  not  only 
with  Tribes,  but  to  avoid  the  use  of  the  immunity  by  federal  agencies  as  a  shield  to  avoid  review 
of  their  own  alleged  misconduct. 
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BACKGROUND:  HISTORICAL  TRIBAL  STATUS 

A  brief  discussion  of  history  is  important  to  rebut  several  myths  which  are  oft  repeated 
as  mantras  to  ward  off  reform.  The  two  primary  sources  are  studies  by  two  esteemed  scholars 
in  this  Jirea,  Felix  S.  Cohen,  Handbook  of  Federal  Indian  Law  (1942)  and  by  Francis  Paul 
Prucha,  American  Indian  Treaties.  University  of  California  Press  (1994). 

It  is  often  claimed  that  Tribes  are  like  separate  or  even  foreign  nations  over  which  state 
or  federal  courts  may  not  exercise  jurisdiction.  It  is  even  claimed  this  status  is  conferred  by 
treaties  with  the  United  States.    Neither  is  historically  accurate. 

As  an  important  prefatory  note,  the  number  of  "Tribes"  in  the  United  States,  as 
"recognized"  by  the  List  prepared  by  the  present  Assistant  Secretary  of  Interior  for  Indian 
Affairs  has  climbed  to  over  five  hundred  which  she  characterizes  as  entitled  to: 

[T]he  same  privileges,  immunities,  responsibilities  and  obligations  as  other  Indian 
tribes  under  the  same  or  similar  circumstances  including  the  right,  subject  to 
general  principles  of  Federal  Indian  law,  to  exercise  the  same  inherent  and 
delegated  authorities  available  to  other  tribes. 

60  Fed.  Reg.  9250  (Feb  16,  1995)(foot  note  omitted) 

The  omitted  footnote  addresses  the  Alaska  Native  Villages,  some  226  of  which  were 
added  to  this  list  by  the  Assistant  Secretary.   Their  history  and  prior  Congressional 
Acts,  including  ANCSA  (43  U.S.C.  1601  et  seq.)  should  dictate  different  special  status. 

Two  important  points  should  be  noted.  The  list  of  "Tribes"  has  been  growing— in  part 
based  on  BIA  determinations  to  add  to  the  list  of  their  constituencies.  Also,  those  "Tribes"  now 
include  entities  not  historically  recognized  as  "Tribes"  at  least  through  treaties. 

Indeed,  most  of  the  Tribes  as  currently  listed  by  the  BIA  are  "non-treaty;"  the  United 
States  government  never  entered  into  treaties  recognizing  such  entities.  There  are  a  total  of  367 
ratified  treaties  entered  into  between  1778  (Delaware)  and  1868  when  the  last  with  the  Nez  Perce 
was  entered.  Of  that  number,  numerous  were  entered  into  with  the  same  Tribe  or  Tribes.  S^ 
Prucha  at  448-500.  In  that  number  are  not  counted  the  treaties  entered  into  by  the  Confederacy. 
The  oft-quoted  provision  that  Indian  lands  would  be  held  in  common  and  not  be  part  of  States 
"so  long  as  grass  shall  grow  and  water  run"  were  found  only  in  these  Confederacy  treaties  which 
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also  guaranteed  slavery — not  in  any  treaty  betv  :&n  the  United  States  and  Tribes.    S^  Prucha 
at  262. 

Second,  the  treaties  themselves  generally  recognized  and  specified  that  any  tribal 
sovereignty  was  reduced  (to  control  over  their  own  members)  as  the  Tribes  all  became  the 
"dependent  nations"  of  which  Chief  Justice  John  Marshall  spoke. 

Prucha  notes  that  the  assumption  that  the  Indian  Tribes  were  not  independent  sovereigns 
was  reflected  in  the  treaties  through  "some  such  phrases  as  the  following: 

[T]he  said  Indian  nations  do  acknowledge  themselves  and  all  their  tribes  to  be 
under  the  protection  of  the  United  States  ...  (or  later)  admitted  that  they  resided 
within  the  territorial  limits  of  the  United  States  (and)  acknowledged  its 
supremacy. " 

At  5-6. 

From  pre-revolutionary  times,  the  Indians  were  not  treated  as  equivalent  to  foreign 
sovereign  nations.  Under  the  Articles  of  Confederation,  Article  VI  provided  for  foreign  treaties, 
and  Article  IX  provided  for  Congress  to  regulate  trade  and  manage  all  Indian  affairs  and  other 
domestic  matters.  (Prucha  at  39.) 

Even  during  the  Revolutionary  War,  Indian  affairs  were  treated  as  a  domestic  and 
military  matter,  not  as  foreign  or  diplomatic  questions.  The  Treaty  of  Pari:  (1783)  recognized 
the  transfer  of  sovereignty  from  Great  Britain  to  the  Colonies  to  western  lands  reaching  to  the 
Mississippi.  The  Tribes  were  not  mentioned,  though  they  had  largely  sided  with  the  British  in 
the  war.    (Prucha  at  41.) 

Later  major  additions  of  land  to  the  United  States  were  made  by  treaties  with  other 
nations,  e.g.,  the  Louisiana  Purchase  from  France,  the  Treaty  of  Guadalupe  Hidalgo  from 
Mexico,  Alaska  though  the  Treaty  of  Cession  from  Russia.  In  some  of  these  areas  treaties  were 
made  with  Indian  Tribes.    In  Alaska  and  California,  they  were  not. 

In  1871,  Congress  passed  an  Act  providing  that: 

[H]ereafter  no  Indian  nation  or  tribe  within  the  territory  of  the  United  States  shall 
be  acknowledged  or  recognized  as  an  indqjendent  nation,  tribe,  or  power  with 
whom  the  United  States  may  contract  by  treaty. 
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Act  of  March  3,  1871,  ch.  120,  16  Stat  544,  25  U.S.C.  §  71  (1988). 

The  Supreme  Court  jurisprudence  from  early  on  distinguished  Indian  Tribes  from  such 
foreign  "nations." 

Chief  Justice  John  Marshall  had  written  Johnson  v.  Mcintosh  in  1823  speaking  of  the 
Tribes  rights  to  sovereignty  as  "necessarily  diminished"  in  concluding  the  Indians  could  not  even 
convey  lands. 

Marshall's  Cherokee  Nation  v.  Georgia.  30  U.S.  1  (1831),  expressly  held  the  Cherokee 
were  not  a  "foreign  state"  and  so  not  entitled  to  sue  the  State  of  Georgia  for  diversity  jurisdiction 
purposes  under  Article  HI,  Sec  2.  He  referred  to  them  as: 

[Djomestic  dependent  nations  (whose)  relation  to  the  United  States  resembles  that 
of  a  ward  to  his  guardian  (and)  so  completely  under  the  sovereignty  and  dommion 
of  the  United  States  that  any  attempt  to  acquire  their  lands  or  to  form  a  political 
connection  with  them,  would  be  considered  by  all  as  an  invasion  of  our  territory 
and  an  act  of  hostility. 

Supra,  at  17-18. 

Even  these  notions  of  linuted  sovereignty  found  in  some  of  these  early  decisions  were 
later  referred  to  as  "platonic  notions  of  Indian  sovereignty"  by  the  Supreme  Court  in  decisions 
this  Century  (County  of  Yakima  v.  Confederated  Tribes.  112  S.  Ct.  687,  quoting  McClanahan 
v.  Arizona  State  Tax  Comm'n:  "modem  cases  thus  lend  to  avoid  reliance  on  platonic  notions 
of  Indian  sovereignty  and  to  look  instead  to  the  applicable  treaties  and  statutes  .  .  .  ."  411U.S. 
164,  172  (1973). 

Those  treaty  provisions,  as  noted  above  (citing  Pnicha)  assumed,  and  often  expressly 
provided  that  the  Tribes  were  not  fully  "sovereign. "  South  Dakota  v.  Bourland.  1 13  S.Ct.  2309 
(1993),  refers  to  niodem  "reality  after  Montana,  tribal  sovereignty  over  non-members  cannot 
survive  without  expressed  Congressional  delegation  (450  U.S.  at  564)  and  is  therefore  not 
inherent."    (Emphasis  in  original.) 

Under  the  United  States  Constitution,  of  course,  there  are  only  two  sovereigns:  the 
United  States  and  the  States,  which  formed  that  Union.  Authority  over  Indian  affairs  is  vested 
in  Congress  as  one  of  its  Article  1,  Section  8  powers  through  the  Indian  Commerce  Clause. 
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Unlike  the  XI  Amendment  providing  for  the  States'  immunity  from  suit  in  federal  courts, 
there  is  no  such  express  prohibition  with  respect  to  the  Tribes.  Indeed,  historically  both  in 
statute  and  treaty,  there  has  frequently  been  specific  provision  for  such  actions  against  Tribes. 

As  noted  in  the  original  Handbook  of  Federal  Indian  Law,  by  Felix  S.  Cohen  (1942): 

[T]here  are  a  number  of  statutes  which  authorize  suits  against  Indian  tribes  .  .  . 
(some)  authorized  suits  against  Indian  Tribes  and  allowed,  in  effect  the  execution 
of  judgment  upon  the  tribal  funds  in  the  United  States  treasury. 

(Cohen,  at  p.  269.)  (He  then  refers  to  previous  chapter,  sections  1  and  3  which  include 
numerous  such  statutes.)  As  only  one  example,  a  general  provision  for  Court  of  Claims 
jurisdiction  over  "all  claims  for  property  of  citizens  .  .  .  taken  or  destroyed  by  Indians  belonging 
to  any  band.  Tribe,  or  nation"  he  refers  to  as  "an  outgrowth  of  the  collective  responsibility 
imposed  by  early  statutes  and  treaties  for  the  torts  of  their  members."  (n.l4  at  269.)  That,  and 
the  accompanying  text  and  footnotes  recount  an  extensive  list  of  cases  brought  against  Tribes 
under  such  authorizations  by  Congress. 

In  a  later  section  Cohen  further  noted  Congress'  historical  practice  of  passing  Acts 
authorizing  suit  which  were  specific  to  a  Tribe  or  Tribes:  "Congress  has  from  time  to  time 
authorized  various  other  suits  against  Indian  Tribes  by  private  citizens."  (at  283.)  Examples 
follow.  The  quoted  example  allowed  judgments  to  be  paid  either  from  funds  in  the  United  States 
treasury  for  the  Tribe  or  from  any  annuities. 

Many  of  the  statutes  Cohen  discussed  are  no  longer  in  effect.  They  do  give  a  more 
realistic  idea  of  the  historic  practice  which  included  an  evolution  from  a  treaty-period  practice 
of  providing  for  paying  claims  directly  from  tribal  funds  held  by  the  United  States  to  allowing 
suit  in  courts. 

This  moderate  approach  protected  tribal  assets,  allowing  recovery  up  to  the  amount  of 
funds  the  United  States  provides  the 
Tribes. 

Notwithstanding  that  the  treaties  limited  such  payments,  generally  to  20  years,  today  the 
United  States  still  provides  millions  to  the  Tribes.  Thus  it  is  an  added  source  of  friction  that 
persons  harmed  by  Tribes  feel  (correctly)  their  own  tax  dollars  fund  the  problem  source,  where 
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the  actions  are  by  tribal  agents  or  employees. 

Additionally,  many  Tribes  are  in  the  casino  gambling  business.  The  millions  thus  derived 
add  to  federal  funding,  making  them  relatively  wealthy,  taking  away  the  major  historic  argument 
for  shielding  Tribes  by  immunity:  the  fear  that  Tribes  would  be  impoverished. 


CONCLUSION 

The  general  authorization  in  Acts  of  Congress  allowing  Tribes  to  bring  suit  or  the  United 
States  to  sue  on  their  behalf  must  be  made  reciprocal.  Tribes  of  today  should  be  viewed  as 
responsible  for  their  acts  and  fully  subject  to  suit.  This  will  also  allow  full  consideration  and 
resolution  by  the  same  court  of  counterclaim  and  cross-claims  when  Tribes  bring  suit. 

Justice  Blackmun  stated  over  IS  years  ago: 

I  entertain  doubts  .  .  .  about  the  continuing  vitality  in  this  day  of  the  doctrine  of 
tribal  immunity.  ...  I  am  of  the  view  that  the  doctrine  may  well  merit  re- 
examination in  an  appropriate  case. 

Puyallup  Tribe  v.  Department  of  Game  433  U.S.  165,  178-79  (1977). 

An  ironic  postscript  to  this  comment  is  that  after  it  was  written,  on  remand,  the  Puyallup 
Tribe  asserted  its  immunity  and  refused  to  further  participate  in  that  case.  Having  litigated 
three  times  to  the  United  States  Supreme  Court,  the  Tribe  took  the  benefits  of  those  issues  on 
which  it  had  prevailed,  but  left  the  Court  rather  than  accept  the  burdens  and  responsibilities 
(which  could  be  enforced  only  against  individual  members). 

As  previously  noted,  this  practice  continues  to  the  present.  It  is  time  it  be  ended  by 
Congress'  adoption  of  a  waiver  of  immunity  for  all  Tribes. 
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James  M.  Johnson 

Office;    Capitol  Court,  Suite  225  Home:  3042  Oldport  Lane 
1 1 10  S.  Capitol  Way  Olympia,  WA  98502 

Olympia,  Washington  98501  (360)  866-2370 

(360)357-3104 

1993  -  Present:  In  private  practice,  !  continue  to  apply  the  expertise  in  major  litigation  I  developed  as 
Chief  of  Special  Litigation  for  the  State  of  Washington.  In  United  States  v.  Washington.  Washington's 
(in)famous  treaty  fishing  case,  the  tribes  are  attempting  to  extend  their  claim  to  shellfish  and  public  and 
private  lands.  My  clients  are  private  landowners,  parties  only  after  I  won  a  Ninth  Circuit  appeal  of  an 
order  denying  them  intervention.  In  the  Washington  Supreme  Court  in  Walker  v.  Munro.  124  Wn.2d 
402  (1994),  I  successfully  defended  Washington's  tax-limitation  Initiative  601  (for  the  taxpayers,  sponsors 
of  the  Initiative).  In  Mille  Lacs  Band  of  Chippewa  v.  Minnesota.  I  represent  nine  intervener  counties 
and  work  with  the  State  of  Minnesota  to  defend  that  Indian  treaty  case.  In  California,  I  represent  sports 
and  commercial  fishing  interests  and  coastal  communities  in  Parravano  v.  Babbitt,  challenging  federal 
ocean  regulation.  I  also  authored  an  amicus  brief  for  Wyoming  and  Montana  counties  in  the  United 
States  Supreme  Court  in  Hagen  v.  Utah.  No.  97-6281,  and  participated  in  a  NAAG  moot  court  (as  a 
"Justice")  in  preparing  the  Utah  Attorney  General  for  argument.  On  February  23,  1994,  the  Court  ruled 
for  us  7-2. 

1983-1993;  Until  April  of  1993,  I  was  the  Chief  of  the  Special  Litigation  Division,  in  the  Washington 
State  Attorney  General's  Office,  representing  over  twenty-five  client  agencies,  and  litigating  "special" 
cases  for  the  State.  I  enjoyed  being  the  team  leader  for  much  of  the  State's  important  litigation  at  the 
state  and  federal  trial  and  appeal  levels,  including  the  United  States  Supreme  Court.  I  was  also  national 
affairs  liaison  to  the  National  Association  of  Attorneys  General  (NAAG)  and  the  Conference  of  Western 
Attorneys  General  (CWAG).  I  know  personally  and  have  worked  with  nearly  every  states'  Attorney 
General,  and  top  staff.  I  was  contributing  editor  for  the  CWAG  on  American  Indian  Law  Deskbook 
(March  1993,  University  of  Colorado  Press). 

Recent  major  cases  included  the  "Ninth  Congressional  District"  litigation  cases  to  retain  Washington's 
9th  U.S.  House  seat  (the  last  awarded  after  the  census).  This  included  four  federal  district  court  cases, 
and  two  United  States  Supreme  Court  cases.  I  also  authored  a  brief  amicus  for  twenty-two  states  in  the 
successftil  effort  to  uphold  sutes'  election  protection  statutes  last  term  in  Burson  v.  Freeman.  United 
States  Supreme  Court  No.  90-1056. 

I  have  handled  nearly  one  hundred  appellate  cases  in  the  federal  courts  of  appeal,  Washington  Supreme 
Court  and  United  States  Supreme  Court.   Some  of  these  cases  are  listed  on  the  attached  Appendix  A. 

Other  Experience: 

1970-71  Counsel  to  Washington  State  Legislative  Joint  Committee  on  Banking  Insurance  and 

Transportation. 
1971-73  United  Sutes  Army  Lieutenant  (Chief  of  Administrative  Services  for  Ninth  Infantry 

Division). 
1973-1983         Chief  Attorney  for  Fisheries/Game  Division  of  Washington  State. 

Interests:  I  enjoy  running  (including  marathons),  sailing,  fishing,  hunting,  and  opera. 

Education  and  Bar  Admissions:  Harvard  University,  B.A.  1967  (Economics);  University  of 
Washington,  J.D.  1970. 

Admitted  to  Washington  Bar  1970;  also  admitted  to  practice  in  the  Washington  State  Supreme  Court; 
federal  district  courts  of  Washington  and  California,  Eighth  Circuit,  Ninth  Circuit  and  District  of 
Columbia  Circuit  Federal  Courts  of  Appeals;  United  States  Supreme  Court.  1  have  also  practiced  on  a 
pro  hac  vice  basis  in  federal  courts  in  seven  other  states. 
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Attachment  A 

LITIGATION  EXPERIENCE/LEGAL  ACCOMPLISHMENTS 

JAMES  M.  JOHNSON 

I.  TRIAL  AND  APPELLATE  EXPERIENCE 

My  experience  includes  hundreds  of  trials  in  both  the  federal  and  state  systems  and  nearly  one 
hundred  appellate  cases  up  to,  and  including,  the  United  States  Supreme  Court.  Most  of  the  appellate 
work  involved  cases  I  personally  tried. 

In  federal  court  alone,  I  have  tried  over  two  hundred  cases.  Most  cases  have  been  civil  trials, 
but  my  trial  experience  has  also  included  criminal  trials  in  Washington  State  Superior  Courts  involving 
environmental  and  hunting  and  fishing  cases. 

This  extensive  litigation  and  appeal  praaice  has  extended  to  each  of  the  courts  of  which  I  am  a 
bar  member.   I  have  appeared  pro  hac  vice  in  another  six  states'  federal  courts. 

Some  noteworthy  cases-my  favorites-illustrating  the  variety  of  my  experience  are  the  following: 

A.  United  States  Supreme  Court 

1 .  I  personally  briefed  and  argued  Munro  v.  Socialist  Workers.  479  U.S.  499  (1986)  successfully 
upholding  the  constitutionality  of  Washington  election  ballot  restrictions. 

2.  Haeen  v.  Utah.  (No.  92-6281,  decided  February  23,  1994).  I  wrote  the  brief  for  similarly- 
situated  counties  in  Wyoming  and  Montana.  I  helped  prepare  the  Utah  Attorney  General  for  argument 
(as  a  'justice')  in  moot  court  sessions. 

3.  Montana  v.  U.S.  Dep't  of  Commerce.  112  S.  Ct.  1704,  503  U.S.  997  (1992).  The  "Equal 
Proportions"  method  of  allocating  U.S.  House  seats  was  upheld,  saving  Washington's  ninth  seat  firom  one 
challenge.  I  briefed  at  both  the  three-judge  district  and  United  States  Supreme  Court  and  was  a  justice 
at  the  moot  court  preparing  Solicitor  General  Starr  who  argued. 

4.  Franklin  v.  Massachusetts.  112  S.  Ct.  3056,  503  U.S.  929  (1992).  The  Census'  inclusion 
of  U.S.  military-overseas  on  the  census  day  was  upheld,  saving  Washington's  ninth  seat  from  another 
challenge.  I  briefed  at  both  three-judge  district  and  United  States  Supreme  Court.  At  the  Supreme  Court 
level,  this  was  coordinated  with  the  U.S.  Solicitor,  whom  1  helped  prepare  for  argument  (again  as  a  moot 
court  justice). 

5.  Burson  v.  Freeman.  United  States  Supreme  court  No.  90-1056  I  authored  a  brief  amicus  for 
twenty-two  states.  The  Tennessee  law,  like  that  of  Washington,  proscribes  activities  such  as  campaigning 
around  the  election  polls.  Our  brief  was  especially  important  since  one  justice  adopted  our  arguments 
in  his  concurring  opinion.  The  case  was  won  five  to  three  so  this  vote  was  critical  (four  to  four  would 
have  upheld  the  unfavorable  lower  court). 

6.  Idaho  V.  Washington.  Oregon.  444  U.S.  380  (1980);  462  U.S.  1017  (1983).  An  original 
action  between  states,  challenging  regulation  and  harvest  offish  runs  in  Columbia  River  and  tributaries. 
I  tried  the  case  to  the  special  master  appointed  by  the  Court  and  participated  in  briefmg  and  argument 
preparation  for  the  two  United  Sutes  Supreme  Court  hearings. 

7.  The  treaty  Indian  "fish  cases.'  Department  of  Game  v.  Puvallup.  414  U.S.  44  (1973); 
Puvallup  Tribe  v.  Washington  Dep't  of  Game.  433  U.S.  165  (1977);  Washington  v.  Washington  Comm'l 
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Passenger  Fishing  Vessel.  443  U.S.  658  (1979)  involving  fishing  regulation  and  Indian  treaty  law.   I  was 
a  participant  in  briefing  and  argument  preparation. 

8.  Antoine  v.  Washington.  440  U.S.  194  (1975).  This  dealt  with  Indian  reservation  boundaries 
and  hunting.    I  was  a  participant  in  briefing  and  argument  preparation. 

B.   Washington  Supreme  Court  and  WashinEton  Court  of  Appeals 

I  have  personally  handled  and/or  argued  approximately  35  cases,  more  than  half  in  the 
Washington  Supreme  Court.   Some  recent  examples  include: 

1.  Walker  v.  Munro.  Washington.  124  Wn.2d  402,  879  P.2d  920  (1994),  upheld  an  initiative 
limiting  tax  and  budget  increases  in  face  of  constitutional  challenge. 

2.  Ellensburg  v.  Washington.  1 18  Wn.2d  709  (1992).  held  the  State  is  not  required  to  pay  full 
funding  for  fire  protection  services  for  Central  Washington  University.  I  participated  in  writing  the  briefs 
and  argued  the  case  before  the  Supreme  Court.    It  was  decided  in  our  favor  on  January  16,  1992. 

3.  Schrempp  v.  Munro.  1 16  Wn.2d  929  (1991),  involved  a  challenge  to  the  Secretary  of  State's 
acceptance  of  initiative.  I  briefed  and  argued  this  case.  The  court  held  in  favor  of  the  Secretary- 
allowing  the  voters  to  decide. 

4.  Vangor  v.  Munro.  1 15  Wn.  2d  536  (1990),  involving  a  challenge  to  the  Secretary  of  State's 
processing  of  an  initiative.  I  briefed  and  argued  this  case,  which  upheld  the  Secretary. 

5.  Rains  v.  State.  100  Wn.2d  660  (1983),  upheld  the  Sute's  immunity  from  suit  for  alleged  civil 
rights  violation  under  42  U.S.C.  §  1983  (briefed  and  argued). 

6.  Snyder  v.  Munro.  106  Wn.2d  380(1986).  Washington  legislative  redistricting,  including  two 
"split"  districts,  upheld  as  constitutional  (briefed  and  argued). 

7.  Nuxoll  V.  Munro.  104  Wn.2d  456  (1985).  Election  process  for  superior  court  judges  upheld 
(briefed  and  argued). 

8.  Washington  v.  Crown  Zellerbach.  92  Wn.2d  894  (1979).  The  stteam  protections  of  the 
hydraulics  code  and  enforcement  through  criminal  prosecution  for  violations  was  upheld  (briefed,  argued, 
and  won  criminal  jury  trial  on  remand). 

9.  The  Indian  Treaty  Fishing  Cases:  Numerous  cases  and  trials  at  the  Superior  Court 
(Washington's  trial  court)  led  to  Washington  Supreme  Court  cases  of  Puget  Sound  Gillnetters  v.  Moos. 
88  Wn.2d  677  (1977);  Sute  Comm'l  Passenger  Ass'n  v.  Tollefson.  89  Wn.2d  276  (1977);  Purse  Seine 
Ass'n  V.  Moos.  88  Wn.2d  799  (1977).  All  held  the  state  must  treat  citizens  the  same,  and  could  not 
regulate  for  special  Indian  fisheries.  After  the  United  States  Supreme  Court  review  (see  A-6,  above). 
Fishing  Vessel  Ass'n  v.  Tollefson.  92  Wn.2d  939,  (1980)  upheld  the  state's  authority  to  regulate 
fisheries. 
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C.   Federal  Courts  of  Appeal 

I  have  personally  handled  and/or  argued  approximately  SO  cases  in  the  federal  courts  of  appeal. 
Examples,  indicating  the  breadth  of  experience  are: 

1 .  Federal  Energy  Regulation  Commission  appeals  (FERC  appeals).  The  Federal  Power  Act  (16 
U.S.C.  825(L))  allows  appeals  to  either  the  circuit  for  the  District  of  Columbia  or  the  circuit  in  which 
the  owner  resides  or  does  business.  Among  significant  appeals,  I  have  participated  in  both  circuits,  are: 

(a)  Rock  Island  (Confederated  Tribes  v.  FERC.  734  F.2d  134  (9th  Cir.  1983); 

(b)  Lewis  River-Merwin  Dam  (relicensing).  Clark -Cowlitz  JOA  v.  FERC.  826  F.2d 
1074  (D.C.  Cir.  1987).    (Argued) 

(c)  Ross  Dam  (Seattle  Light) 

2.  Indian  Treaty  Fishing  cases.  United  Stotes  v.  Washington.  384  F.  Supp.  319  (1974),  is  the 
"Boldt"  case  on  Indian  treaty  fishing  rights  (which  predates  my  tenure;  I  inherited  the  case  one  year 
later).  Over  200  mini-trials  ensued,  involving  implementation  from  one  day  to  one  week.  Thirty-seven 
decisions  (selected  by  the  judge)  are  published  seriatim,  begiruiing  4S9  F.  Supp.  1020  (1978).  Dozens 
are  separately  reported.  Approximately  30  appeals  resulted  from  the  first  five  years'  implementation. 
One  anecdotal  illustration;  four  cases  are  found  seriatim  in  S73  F.2d  1117,  1118,  and  1121  (9th  Cir. 
1978).  The  latter  was,  itself,  five  sq)arate  proceedings.  I  argued  this  case  and  most  of  the  others. 

On  November  2,  1993,  I  won  an  appeal  granting  private  landowners  party  status  in  the  Ninth 
Circuit  (No.  93-35324)  Phase  III  (shellfish  and  private  beaches)  case  in  time  for  the  1994  trial. 

United  States  v.  Oregon.  302  F.  Supp.  899  (1969).  (The  Indian  treaty  fishing  rights  case  on  the 
Columbia  River  predated  "Boldt."  Washington  only  intervened  in  1975).  Here,  too,  there  were  dozens 
of  hearings  and  trials  (under  a  week).  There  are  six  separate  reported  appeals.  Most  important  are:  657 
F.2d  1009  (9th  Cir.  1981)  (our  injunction  against  Yakima  fishing,  including  on  reservation,  was  upheld 
in  face  of  tribal  inmiunity  argument)  and  529  F.2d  570  (9th  Cir.  1976)  ("Boldt"  50  percent  formula  need 
not  apply  to  Columbia).   I  briefed  and  argued  both. 

3.  Confederated  Tribes  of  Colville  v.  Washington.  649  F.2d  1274  (9th  Cir.  1981).  State  has 
jurisdiction  over  non-Indians  within  boundaries  of  Indian  reservation.  (Argued) 

4.  Sandidge  v.  Washington.  813  F.2d  1025  (9th  Cir.  1987).  National  Guard  officer  immune 
from  civil  rights  suit  by  subordinate. 

5.  Herald  v.  Munro.  758  F.2d  350  (9th  Cir.  1984)  and  838  F.2d  380  (9th  Cir.  1988).  ABC, 
CBS,  NBC,  and  the  New  York  Times  challenged  the  Washington  Statute  prohibiting  "exit-polling"  around 
election  area.  The  statute  was  upheld-first  decision,  invalidated  by  second).  (Argued  both)  My  client 
did  not  authorize  U.S.  Supreme  Court  review,  but  see  Burson  v.  Freeman,  supra,  p. I. 

6.  Williams  v.  Dolliver.  (Our  client.  Justice  Dolliver,  was  then  Chief  Justice  of  Washington's 
Supreme  Court)  894  F.2d  321  (1988).  Washington  courts'  practice  of  dividing  military  retirement  pay 
in  divorce  proceedings  upheld.  (Argued) 
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7.  Socialist  Workers'  v.  Munro.  765  F.2d  1417  (9th  Cir.  1985)  challenged  Washington's  election 
restrictions  on  ballot  access  for  minor  parties.  The  unfavorable  decision  was  reversed  by  the  U.S. 
Supreme  Court,  supra,  which  upheld  Washington's  law.   (Argued  both) 

8.  Columbia  Gorge  United  v.  Yeutter.  960  F.2d  1 10  (9th  Cir.  1992)  upheld  the  constitutionality 
of  the  Gorge  Act  (briefing  was  cooperative;  Oregon  Attorney  General  Frohnmayer  argued  this  case). 

9.  Brouphton  Lumber  v.  Columbia  Gorpe  Comm'n.  State  of  Washington.  Ninth  Circuit  Court 
of  Appeals  No.  91-35183  (Sept.  15,  1992).  State  sovereign  immunity  was  not  waived  by  the  Gorge  Act; 
state  may  not  be  sued  in  federal  court  for  actions  of  the  Gorge  Commission.   (Argued) 

D.   Administrative  Proceedings:   FERC  and  EFSEC 

Specialized  practice  before  such  agencies  has  included: 

1.  FERC  (Federal  Energy  Regulation  Commission)  Hydroelectric  dam  cases.    Trials  of 
licensing,  relicensing,  jurisdiction,  and  sub-issues,  including: 

(a)  Skagit  River;  "High"  Ross  Dam  (Seattle  City  Light) 

(b)  Lewis  River-Merwin  Dam  (Pacific  Power  &  Light  competing  with  Ciark-Cowiitz 
JOA) 

(c)  Elwha  River,  Glines  &  Etwha  projects  (Crown-Zellerbach  Corporation) 

(d)  Nisqually  River  -  proceedings  involving  each  project 

•  Yelm  diversion  (City  of  Centralia) 

•  Alder  Dam  (City  of  Tacoma) 

•  La  Grande  Dam  (City  of  Tacoma) 

(e)  Columbia  River  -  all  five  mid-Columbia  projects 

•  Rock  Island  Dam 

•  Rocky  Reach  Dam 

•  Wanapum  Dam 

•  Priest  Rapids  Dam 

•  Wells  Dam 

(f)  White  River  -  (Puget  Power  &  Light) 

2.  EFSEC  (Washington  Sute's  Energy  Facility  Site  Evaluation  Council)  provides  and 
enforces  licenses  for  major  power  facilities.  I  participated  in  trial  proceedings  involving: 

(a)  WPPSS  II  (Hanford  Nuclear  Plant) 

(b)  WPPSS  4  and  5  (Satsop  Nuclear  Plant) 

(c)  Northern  Tier  Pipeline 

(d)  Fish  Kill  supplemental  proceedings  in  WPPSS  11  resulted  in  award  of  a  hatchery 
^ility 
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II.   TEACHING  CREDENTIALS  AND  PUBLICATIONS 

(chronological  listing  with  sponsoring  organization) 


A.   CLE's  (Continuing  Legal  Education  courses  taught  to  Bar  members) 

1.  Indian  Treaty   Hunting  and  Fishing,   Washington  State  Criminal   Justice  Training 
Commission,  1977. 

2.  Indian  Fishing  Rights,  Governmental  Lawyers  Association,  1978. 

3.  Anadromous  Fish  Management  and  Protection,  Environmental  Law  Review,  Northwest 
School  of  Law,  1979. 

(1)  Federal  Energy  Regulatory  Commission  Practice,  Fish  and  Wildlife  Protection; 
and 

(2)  Indian  Fishing  Rights  (two  separate  presentations),  Lewis  and  Clark  Law  School, 
1980. 

4.  Environmental  Law,  Current  Trends  in  Natural  Resource  Law,  Office  of  the  Attorney 
General,  1981. 

5.  Attorneys*  Fees  Awards  Under  the  Civil  Rights  Act,  Office  of  the  Attorney  General, 
1982. 

6.  Federal  Trial  Praaice  (new  Rule  16),  Office  of  the  Attorney     General,  1984. 

7.  Constitutional  Law;  "EXIT-POLLING'  Debate,  Washington  Bar  Association.  "Today's 
Constitution  and  You"  (Bicentennial  Program),  1986. 

8.  Appellate  Practice  (Argument),  Office  of  the  Attorney  General,  1987. 

9.  Columbia  River  Legal  Issues;  Fish,  Water,  Power  and  Competing  Users  (U.S.  and 
international).  Western 

Association  of  Attorneys  General,  1991. 


B.  Publications 

James  M.  Johnson,  Indian  and  Aboriginal  Hunting  and  Fishing  Claims  (including  marine  mammals), 
International  Association  of  Fish  and  Wildlife  Commissioners,  Toronto,  Canada,  1978  (published 
proceedings). 

Kenneth  O.  Eilcenberry,  James  M.  Johnson,  David  M.  Driesen,  Enforcing  Washington  Judgments  in 
Canadian  Courts:  Taking  the  Dams  out  of  the  Stream  of  Commerce:  U.Puget  Sound  L.  Rev.  491  (1990); 
Washington  Sute  Bar  News  45  (1991);  B.C.  Sup.  Ct.  R.  54(2). 

Conference  of  Western  Attorneys  General,  (James  M.  Johnson,  contributing  author/editor)  The  American 
Indian  Law  Deskbook  (U.  Colorado  press  1993). 
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CONFEDERATED  SALISH  AND  KOOTENAI  TRIBES 

TRIBAL  SOVEREIGN  IMMUNITY  AND  CIVIL  JURISDICTION 

TESTIMONY  BEFORE  THE  SENATE  INDIAN  AFFAIRS  COMMITTEE 

SEPTEMBER  24,1996 

Good  morning  Chairman  McCain,  Vice-Chairman  Inouye,  and  Members 
of  the  Committee.  I  am  honored  to  represent  the  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead  Reservation  in  Montana  in 
presenting  testimony  to  you  today  concerning  Tribal  sovereign 
immunity,  how  it  affects  the  rights  of  non-Indians  residing  on  and  off 
Indian  reservations,  and  the  fair  and  impartial  resolutions  of  the 
legal  conflicts  involving  those  individuals  and  Indian  Tribes.  I  am 
accompanied  by  the  Tribes'  Managing  Attorney,  Daniel  Decker  and  we 
will  offer  some  of  the  many  examples  of  how  an  inclusive,  creative 
approach  to  Tribal  protection  of  the  rights  of  all  citizens  living  on 
and  near  Indian  reservations  and  implementation  of  successful  dispute 
resolution  mechanisms,  offer  alternatives  to  unnecessary  legislation 
intended  to  correct  a  perceived  problem. 

Perception  is  one  of  the  major  limitations  of  all  of  us 
legislators.  We  focus  on  a  complaint,  dispute  or  problem  based  on  our 
personal  experiences,  our  knowledge,  and  our  feelings.  This  Committee 
is  attempting  to  deal  the  perception  that  non-tribal  members  living  on 
or  near  reservations  have  no  civil  remedies  because  of  tribal 
sovereign  immunity.  Nothing  can  be  further  from  the  truth.  I  will 
share  with  you  our  Tribes'  perspective  of  the  rights  of  all  people 
living  on  or  near  an  Indian  reservation  and  the  resolution  of 
conflicts  among  those  people  and  a  Tribal  government. 

Tribal  governments  all  over  the  nation,  whether  traditional  or 
"reorganized"  forms  of  government,  are  all  too  familiar  with  the 
distrust,  anger,  and  fear  associated  with  lost  property  or  property 
rights.  For  example,  my  forefathers,  by  agreement  made  in  good  faith 
with  the  federal  government,  ceded,  relinquished  and  conveyed  to  the 
United  States,  property  outside  an  area  reserved  for  the  exclusive  use 
and  benefit  of  the  Flathead  Nation's  members.  As  with  every  treaty 
made,  the  United  States  government  broke  nearly  all  promises  made  in 
that  treaty,  including  the  right  to  use  the  reserved  area  exclusively. 
By  1934,  only  75  years  after  the  treaty  ratification,  the  Tribes  of 
the  Flathead  Nation  had  lost  approximately  66%  of  the  1,250,000  acre 
reserved  land  base.  Today,  while  we  own  about  60%  of  the  land,  we 
represent  only  about  30%  of  the  total  Reservation  population. 
Realizing  that  the  traditional  ways  of  protecting  our  property  and 
property  rights  had  not  worked,  the  Flathead  Nation  turned  to 
innovative,  progressive  means  of  protecting,  preserving,  and  enhancing 
our  homeland.  Our  approach  benefits  all  the  residents  of  the  Flathead 
Reservation,  which  provides  all  types  of  civil  remedies  and 
opportunities  for  governmental  participation  by  non-tribal  members. 

A  primary  responsibility  of  any  government  is  to  regulate  the 
conduct  and  activities  permitted  within  the  government's  jurisdiction. 
A  tribal  government  is  no  different.  On  the  Flathead  Reservation  we 
have  taken  steps  to  protect  the  health  and  safety  of  persons  on  the 
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reservation  and  to  encourage  productive  enterprise  while  protecting 
natural  resources.  Such  government  action  will  necessarily  impact  the 
activities  permitted  on  the  Reservation.  In  recognition  of  the  fact 
that  many  non-tribal  members  live  on  the  Flathead  Reservation,  the 
Tribal  government  has  taken  many  steps  to  ensure  that  non-members  have 
an  opportunity  to  play  an  active  role  in  the  promulgation  and 
implementation  of  government  regulations  and  ordinances.  Let  me  tell 
you  about  some  of  the  things  we've  done  and  are  doing. 

1.  Shoreline  Protection  Ordinance  -  As  environmentally 
sensitive  Tribes  we  realized  that  then  uncontrolled  growth  of 
residential  and  commercial  developments  along  Flathead  Lake  threatened 
the  near  pristine  water  quality.  Tribal  challenge  of  the  development 
of  one  large  earth-filled  commercial  breakwater  and  dock  resulted  in 
a  9th  Circuit  Court  decision  affirming  the  Tribes'  ownership  of  the 
beds  and  banks  of  the  south  half  of  Flathead  Lake,  the  determination 
that  the  Flathead  Reservation  had  not  been  disestablished,  and  the 
determination  that  the  Tribes  rightfully  exercised  regulatory 
authority  over  structures  extending  below  the  high  water  mark  of  the 
lake.  The  Tribes'  regulatory  authority  is  exercised  by  a  seven  member 
Board  consisting  of  Tribal  members  and  non-Tribal  members.  Board 
vacancies  are  advertised  and  members  selected  by  the  Tribal  Council. 

2.  Aquatic  Lands  Conservation  Ordinance  -  The  Aquatic  Lands 
Conservation  Ordinance  exercises  regulatory  authority  (in  conjunction 
with  the  Army  Corps  of  Engineers/Environmental  Protection  Agency 
Dredge  and  Fill  Permitting  Program)  over  construction  taking  place  in 
riparian  and  wetlands  on  the  Reservation.  The  Shoreline  Protection 
Board  referenced  above,  containing  both  non-Tribal  members  and  Tribal 
members,  exercises  the  regulatory  authority  of  the  ordinance. 

3.  Flathead  Lake  Fisheries  Co-Management  Plan  -  The  Tribal 
Fisheries  Program  and  the  Montana  State  Department  of  Fish,  Wildlife 
and  Parks  co-manage  Flathead  Lake  fisheries  pursuant  to  a  plan 
approved  by  both  the  State  of  Montana  and  the  Confederated  Salish  and 
Kootenai  Tribes. 

4.  Hunting  and  Fishing  Cooperative  Agreement  -  This  litigation 
settlement  agreement  regulates  non-member  hunting  and  fishing  on  the 
Flathead  Reservation.  All  non-member  reservation  residents  must  buy  a 
Tribal  permit  to  hunt  and  fish  the  Tribal  resources  allowed  for 
harvest.  Tribal,  State  and  Federal  officers  all  enforce  the 
regulations,  citing  violators  into  courts  of  appropriate  jurisdiction. 
Neither  the  Tribes  nor  the  State  relinquished  jurisdiction  by  signing 
this  agreement. 

5.  MVP  Utility  Board  and  Consumer  Board  -  We  manage  an  electric 
utility  serving  over  16,000  meters  representing  most  Reservation  homes 
and  businesses.  When  taking  over  operation  and  management  of  the 
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utility  from  the  Bureau  of  Indian  Affairs  pursuant  to  a 
Self -Determination  Contract,  the  Tribes  instituted  an  independent 
utility  board  to  manage  the  utility  and  a  consumer  council  to 
represent  consumer  interests.  Both  entities  contain  non-member  and 
Tribal  member  representatives.  The  consumer  council  was  a  "first"  for 
the  utility  and  has  equal  power  to  the  utility  board  in  recommending 
rate  changes  to  the  Tribal  Council  for  consideration  in  a  public, 
federal  rate  making  process.  Local  operation  of  the  utility  by  the 
Tribes  has  much  improved  customer  service  and  public  relations. 

6.  Tribal   Administrative   Procedures   Ordinance   -   This 
administrative  appeals  ordinance  sets  forth  a  process  by  which 
administrative  decisions  may  be  challenged  by  any  affected  party.  The 
administrative  law  judge  hearing  most  cases  is  a  non-member 
attorney. 

7.  Criminal  Misdemeanor  Retrocession  from  Concurrent 
Jurisdiction  and  Accompanying  Tribal  Court  Expansion  -  Several  years 
ago  the  Confederated  Salish  and  Kootenai  Tribes  withdrew  from 
concurrent  criminal  misdemeanor  jurisdiction  with  the  State  of  Montana 
over  tribal  members  committing  offenses  on  the  Reservation.  The 
extremely  high  percentage  of  Salish  Kootenai  Tribal  members 
incarcerated  in  the  State  prison  prompted  this  action  by  the  Council. 
The  cooperative  agreement  between  the  Tribes  and  State  and  local 
governments  implementing  the  retrocession,  provides  for  cross-citation 
authority,  stop-and-detain  provisions  and  emergency  powers. 

8.  Tribal  Court  Improvement  and  Expansion  -  In  anticipation  of 
the  increased  workload  connected  with  exclusive  criminal  misdemeanor 
jurisdiction,  the  Tribes  utilized  Tribal  funds  to  greatly  expand  and 
improve  our  court  system.  The  improvements  are  outlined  below: 

a.  Development  of  an  independent  Prosecutor's  Office.  All 
prosecutors  must  be  licensed  to  practice  law.  Currently, 
all  prosecutors  are  non-members. 

b.  Establishment  of  separate  Defender's  Office.  This 
office  represents  all  people  facing  a  criminal  charge 
in  Tribal  Court.  All  attorneys  working  in  this  office 
are  non-members . 

c.  Expanded  Legal  Services  Program.  This  program  provides 
representation  in  civil  cases  to  individuals  meeting 
representation  guidelines.  Office  staff  currently 
consists  of  four  attorneys  and  one  advocate.  Three  of 
the  attorneys  are  non-members. 

d.  Adult  and  Juvenile  Probation  Services  and  Community 
Service  Placements. 
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9.  Tribal  Appellate  Court  Organization  and  Expansion  -  The 
Tribes  established  and  then  expanded  an  appellate  court  to  which  trial 
court  decisions  may  be  appealed.  The  full  panel  consists  of  three 
attorney  justices  and  two  lay  justices.  The  three  attorney  justices 
(including  the  Chief  Justice),  have  been  non-members  and  the  two  lay 
judges  Tribal  members.  Two  attorney  justices  and  one  lay  justice  sit 
on  each  appeal.  Reconsideration  is  heard  en  banc.  Each  side  in  the 
appeal  has  the  right  to  recuse  one  justice  in  each  appeal  without 
stating  cause.  This  provides  additional  opportunity  for  fair  and 
impartial  decisions. 

10.  Regulation  Development  Comment  Process  -  Whenever 
regulations  asserting  civil  jurisdiction  over  non-Tribal  members  must 
be  adopted  or  updated  pursuant  to  a  Tribal  Ordinance,  a  fully 
inclusive  public  comment  process  is  conducted.  Regulations  developed 
pursuant  to  this  process,  which  includes  notice  and  hearing,  are  those 
such  as  Tribal  Water  Quality  Standards;  Hunting,  Fishing  and 
Recreation  Regulations;  Migratory  Waterfowl  Regulations;  Shoreline 
Protection  Regulations;  Aquatic  Lands  Conservation  Ordinance 
Regulations;  Request  for  Class  I  Air  Quality  Redesignation  and  many 
others. 

11.  Environmental  Initiatives  -  The  Tribes  developed  many 
environmental  initiatives  over  the  years  including:  establishment  of 
a  90,000  acre  wilderness;  minimum  instream  flow  protection; 
establishment  of  water  quality  standards;  closures  for  grizzly  bear, 
bull  trout,  nesting  waterfowl,  elk,  big  horn  sheep,  and  reintroduced 
native  species  protection;  and  redesignation  of  air  quality  to  Class 
I  status.  All  these  initiatives  protected  and  improved  the  quality  of 
life  for  all  Reservation  residents,  everyone  benefited. 

12.  Governmental  Immunity  Ordinance  -  The  Confederated  Tribes 
adopted  a  Tribal  Governmental  Immunity  Ordinance  in  1995.  Section  2  of 
the  ordinance  contains  limited  waivers  of  immunity  for  injunctive, 
declaratory  or  mandamus  relief  for  Tribal  government  infringement  of 
any  civil  or  constitutional  right  of  an  individual  arising  under  the 
Tribal  Constitution,  Bylaws,  or  the  Indian  Civil  Rights  Act;  for 
specific  waiver  of  sovereign  immunity  by  resolution  or  ordinance,  or 
for  judicial  review  of  governmental  implementation  of  the  resolution 
or  ordinance;  when  the  Council  authorizes  intervention  as  a  party  in 
a  lawsuit  ( except  for  counter-claims ) ;  in  the  case  of  agreements  with 
the  United  States  which  require  the  Tribes  to  purchase  liability 
insurance,  and  thereby  consent  to  waiver  up  to  the  policy  limit;  when 
the  Council  enters  into  an  agreement  expressly  waiving  immunity, 
setting  out  procedures  for  remedies  in  a  default  or  breach  situation; 
and  when  an  officer,  agent,  or  employee  of  the  Tribes,  acting  within 
the  scope  of  authority,  allegedly  causes  serious  personal  injury  or 
death  through  negligently  breaching  a  duty  of  care  owed  to  another. 
These   limited   waivers   provide   opportunity   for   individuals. 
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governments,  and  other  parties,  to  obtain  fair  and  impartial 
decisions.  Where  we  have  chartered  tribally  owned  businesses,  those 
businesses  operate  pursuant  to  direction  given  by  an  independent  board 
of  directors  (including  non-members).  All  articles  of  incorporation 
include  "sue  and  be  sued"  provisions. 

While  there  are  many  more  stories  we  could  share,  we  believe  the 
examples  given  indicate  that  an  inclusive  rather  than  exclusive 
approach  to  Tribal  civil  jurisdiction  works.  Additionally,  our 
experiences  show  that  Tribal  civil  jurisdiction  is  not  something  that 
needs  to  be  fixed.  More  to  the  point,  the  "solution"  proposed  by 
Section  329  could  virtually  eliminate  all  these  creative  and  inclusive 
methods  that  work.  This  would  occur  because  there  would  be  no 
incentive  for  non-tribal  members  to  work  within  our  administrative  and 
judicial  processes.  A  waiver  of  any  government's  sovereign  immunity  - 
be  that  government  tribal,  state  or  federal  -  would  result  in  judicial 
chaos  by  authorizing  any  one  person  or  entity  to  file  frivolous 
lawsuits  that  would  virtually  bring  justice  to  a  standstill. 

Although  it  is  possible  to  find  anecdotal  stories  that  seemingly 
justify  extreme  remedial  responses,  we  hope  that  through  the 
cooperative  examples  cited  in  our  testimony  the  Committee  can  see  that 
tribal  and  federal  laws  as  they  presently  exist  already  provide 
sufficient  authority  to  protect  the  interests  of  all  concerned 
parties.  We  appreciate  the  efforts  of  this  Committee  to  fully  examine 
allegations  and  to  hear  from  tribal  witnesses  and  we  look  forward  to 
working  with  you  on  this  and  future  matters. 

Thank  you  very  much  for  the  opportunity  to  present  these  comments 
today.   We  will  be  submitting  more  detailed  testimony  for  the  record. 

Resppetjfully  Submi^ed, 

iiTED  SALISH  S^OOTENAl  TRIBES 


^/^?^^s^^  ^Tj7^^^^2-^^z^ty^ 


londa  R.  Swaney,  Chairwoman 
tribal  Council        / 
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TESTIMONY  OF  THE  LUMMI  INDIAN  NATION 

at  the  Senate  Committee  Hearing  on 

"Tribal  Sovereign  Immunity" 

Tuesday,  September  24, 1996 

Submitted  by  Henry  Cagey,  Chairman 

Good  Morning  Vice  Chairman  Inouye  and  Honorable  Members  of  the  Committee. 

My  name  is  Henry  Cagey  and  I  am  Chmrman  of  the  Lununi  Nation     I  am  here  to  address 
the  concerns  expressed  by  this  Committee  regarding  procedures  available  to  individual 
Indians  and  non-Indians  to  be  heard  in  a  tribal  form  on  the  Lummi  reservation 

This  hearing  is  more  than  a  simple  question  on  due  process    It  is  a  much  older  question 
of  whether  Indian  People  and  Nations  can  be  considered  "competent"  enough  to  govern 
themselves,  their  territory,  and  all  who  access  their  borders  We  can  trace  this  conflict 
over  Indian  capacity  and  competency  to  the  Pope's  legal  opinion  of  1537    The  non-Indian 
accusation  that  Indians  lack  self-governing  capacity  is  460  years  old.  This  whole  problem 
is  based  on  the  government's  reliance  on  the  doctrines  of  conquest  and  discovery,  which 
are  legal  fictions  created  for  the  benefit  of  the  non-Indians. 

Speaking  in  a  more  contemporary  vein,  we  would  like  to  submit  for  the  record  four  key 
points  on  the  legal  and  historical  foundations  for  jurisdiction  on  and  off  reservation.    First, 
our  rights  began,  not  with  the  treaties,  but  with  the  historical  fact  that  the  Lummi  people 
have  never  been  conquered  nor  have  they  even  relinquished  their  inherent  sovereignty 
Second,  the  treaties  are  bilateral  agreements  between  Indian  Nations  and  the  United  States 
and  cannot  be  unilaterally  altered      Third,  the  govemment-to-govemment  relationship 
between  the  Indian  tribes  and  the  United  States  is  embedded  in  the  United  States 
Constitution.    Permit  me  to  refer  to  Senate  Concurrent  Resolution  #76,  in  which  it  states, 
"the  Congress.. .hereby  affirms  the  constitutionally  recognized  govemment-to- 
govemment  relationship  with  Indian  tribes  which  has  historically  been  the  cornerstone  of 
this  Nation  s  official  Indian  policy  ".   Lastly,  I  would  like  to  quote  fi'om  the  Treaty  of 
Point  Elliot  that  "the  reservations  were  set  apart    for  the  exclusive  use  of  the 
Indians  "...  ''nor  shall  any  white  man  be  permitted  to  reside  upon  the  same  without 
permission  of  the  said  tribes  and  the  Superintendent  or  his  agent.  " 

The  Lummi  Nation  is  not  insensitive  to,  nor  unaware  of  the  needs  of  non-tribal  members 
on  the  reservation  The  Nation  has  put  in  place  mechanisms  which  ensure  due  process  in 
tribal  forums  for  non-tribal  members  on  the  Lummi  reservation    A  good  example  of  this  is 
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the  Lummi  Water  and  Sewer  Boards     The  five-member  Lummi  Sewer  Board  has  Iwo 
non-Indian  members  elected  by  ail  State  registered  voters  on  the  reservation    The 
appeal  process  for  the  Lummi  Water  and  Sewer  Boards  includes; 

•  formal  hearings  before  the  Boards  and  the  right  of  legal  counsel 

•  formal  findings  of  fact,  with  any  appeal  to  LIBC  limited  to  issues  of  fairness 

•  further  appeal  to  tribal  court 

•  appeal  to  an  arbitrator 

•  a  waiver  of  sovereign  immunity  to  enforce  any  final  decision 

There  have  been  only  two  appeals  to  the  Boards  in  the  last  fourteen  years  on  our  Water 
and  Sewer  Ordinance  In  both  cases,  including  one  brought  forward  by  Marlene  Dawson, 
a  non-Indian  resident  and  Member  of  the  Whatcom  County  Council,  the  appellant 
stipulated  that  the  hearings  were  fair  and  in  accordance  with  due  process. 

I  would  also  like  to  cite  procedures  now  in  place  in  the  area  of  natural  resources  where  the 
process  includes; 

•  permitting  procedures  and  licensing 

•  a  hearing  in  tribal  court  for  citations 

•  availability  of  the  Tribal  Court  of  Appeals  for  a  ck  novo  trial 

In  the  area  of  zoning  on  the  reservation,  we  have  in  place  comprehensive  procedures  that 
include  a  permitting  process,  open  public  hearings,  and  a  process  of  review  and  appeal 
based  on  the  written  record 

In  contrast  we  can  cite  examples  of  the  failure  by  County,  State,  and  Federal  authorities  to 
enforce  laws  and  regulations  on  the  reservation.  A  case  in  point  occurred  on  the 
reservation  in  1995    A  non-Indian  fee  landowner  cleared  his  land,  cutting  down  trees 
without  a  permit,  destroying  known  bald  eagle  roost  and  nesting  trees,  devastating  a  fish- 
bearing  stream,  and  disrupting  a  registered  archaeological  site    To  date,  no  criminal 
prosecution  has  been  pursued  and  no  civil  penalties  have  been  levied  as  provided  by  law, 
and,  as  have  been  assessed  in  similar  cases  in  adjacent  jurisdictions  by  Federal  or  State 
authorities. 

Of  course,  no  system  is  perfect.    The  Lummi  Nation  has,  however,  made  great  strides, 
especially  with  the  advent  of  self-governance,  in  updating  and  improving  our  codes  and 
ordinances    It  is,  in  fact,  a  major  goal  of  the  Lummi  Nation  to  revise  our  codes  and 
ordinances  to  be  more  responsive  to  the  needs  of  tribal  and  non-tribal  members  on  the 
reservation. 

We  understand  the  significance  of  this  hearings  on  due  process  for  non-Indians  in  tribal 
forums    We  too,  have  concerns  for  due  process    In  the  past  year,  we  have  witnessed 
Congressional  legislation  that  directly  and  adversely  affects  our  ability  to  exercise  treaty 
rights  on  the  reservation     We  were  never  consulted  nor  were  any  public  hearings  held  on 
this  matter    We  view  such  unilateral  actions  as  a  violation  of  the  principle  of  due  process 
and  an  abrogation  of  the  multilateral  agreements  set  forth  in  the  Treaty  of  Point  Elliot. 
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We  feel  it  is  vitally  important  that  this  esteemed  Body  be  provided  the  faas  and  legal 
background  that  will  truthfijlly  explain  the  roots  of  sovereignty,  the  rights  of  the  Indian 
Nations,  and  the  treaty  obligations  of  the  United  States     We  look  forward  to  the  day  that 
we  can  work  together  in  an  atmosphere  of  mutual  trust  and  respect . 

I  would  like  to  close  my  testimony  on  an  historical  note  with  the  words— and  the  promises- , 
-of  Isaac  Stevens,  the  Governor  of  Washington  Territory,  as  recorded  in  the  minutes  of 
the  signing  of  the  Treaty  of  Point  Elliot  of  1855; 

"There  will  be  witnesses.   These  witnesses  will  be  tides.   You  Indians  know  that 
the  tide  goes  out  and  comes  in,  that  it  never  fails  to  go  in  or  out:  you  people  know 
that  streams  thai  flow  from  the  mountains  never  cease  flawing,  flaw  forever:  you 
people  know  the  sun  rises  and  sets  and  never  fails  to  do  so.    Those  are  my 
witnesses  and  you  Indians,  your  witnesses,  and  these  promises  will  be  carried  out, 
and  your  promises  to  me  and  the  promises  the  Great  Father  made  to  you  will  be 
carried  out  as  long  as  these  three  witnesses  continue. .." 

May  the  sun  never  set  on  this  Body  and  the  promises  be  kept,  now  and  into  the  future. 

Hys>qa.  Thank  you. 
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EVOLUTION  OF  CLAIMS  TO  JURISDICTION  OVER  INDIAN  AFFAIRS 

by  J.P.W.  James,  LTPTF  Coordinator,  1996 

STATEMENT  OF  COHCERN  OVER  CURRENT  CIVIL  JURISDICTION  HEARINGS 

We,  as  Indian  Nations,  do  not  accept  the  doctrine  which  states 
that  our  nations  and  people  lack  the  capacity  to  govern  ourselves 
and  all  who  enter  our  territory.  We  do  not  accept  the  "legal 
fictions"  that  have  been  created  to  deprive  us  of  jurisdiction  over 
all  transactions  transpiring  inside  our  exterior  boundaries.  We  see 
current  attempts  to  remove  civil  jurisdiction  and  deprive  our 
nations  of  sovereign  immunity  as  a  direct  attack  upon  our  capacity 
to  self-govern.  The  United  States  should  not  vacate  its  commitments 
to  Indian  self-determination  and  self-government  and  should  not 
allow  piece-meal  legislation  to  erode  the  "trust  responsibility" 
owed  to  the  tribes. 

The  Indian  Nations  of  the  United  States  have  witnessed  a 
constant  erosion  of  their  powers  of  self-government  over  their 
territories,  natural  resources,  and  people.  In  place  of 
self-government,  it  has  been  claimed  that  Indians  are  a  part  of  the 
United  States,  as  citizens  with  special  rights  and  status  beyond 
the  average  citizen.  Of  course,  these  "super-citizen"  claims  always 
arise  amongst  those  who  are  after  Indian  lands  and  resources  or 
seek  to  develop  properties  located  inside  reservation  boundaries. 

However,  behind  this  stated  concern  for  the  "poor  non-Indian 
inside  Indian  Country"  are  centuries  of  erosion  of  Indian 
sovereignty  primarily  through  subtle  acts  of  foreign  governments 
(external  to  the  Indian  tribes) .  And,  the  average  citizen  rarely 
understands  the  unique  government-to-government  relationship 
between  the  tribes  and  the  United  States.  In  addition,  the  national 
government,  with  state  support  or  initiatives,  have  been  constantly 
cutting  back  Indian  sovereignty.  This  in^licit  divestiture  (so 
named  by  the  Rehnquist  Court)  has  been  acconqplished  not  on  a 
government-to-government  basis,  in  which  Indian  nations  sought  to 
unambiguously  become  a  political  subdivision  of  the  republican 
governmental  system  of  the  United  States;  but,  rather,  it  has  been 
implemented  by  unilateral  acts  of  legislature  or  court  decrees,  or 
because  Indian  nations  entered  treaties  of  peace  and  friendship 
with  the  United  States-  who  sought  to  avoid  war  (See:  U.S.  v. 
Wheeler,  435  U.S.  313(1978).  

Today,  the  anti-Indian  elements  present  Indians,  and  the 
tribal  governments,  as  part  of  the  political  subdivisions  of  the 
state,  subjected  to  overview  by  local  non-Indian  counties  and 
municipalities.  This  "incorporation"  into  the  local  political 
fabric  is  not  legal  under  canons  of  construction  of  written 
constitutions  of  the  state  or  nation,  and  most  definitely  cannot  be 
justified  at  the  local  level.  One  nation  cannot  singly  pass  an  act 
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of  legislature  and  disband  a  foreign  (Indian)  nation.  One  nation 
cannot  enter  peaceful  relationships  with  another  nation,  by  treaty, 
and  then  declare  the  treaty  had  destroyed  the  inherent  sovereignty 
of  the  other  nation  and  subject  them  to  the  complete  authority 
(plenary  power)  of  the  first  nation.  And,  nine  supreme  court 
justices  cannot  conquer  several  hundred  Indian  nations  by  judicial 
decree.  These  are  legal  fictions  drafted  for  the  convenience  of  the 
non- Indian  governments. 

If  this  is  true,  then,  why  is  it  that  Indian  Affairs  is  sub- 
jected to  the  "plenary  power"  of  the  United  States  to  the  extend 
that  congressmen  (Senators/Representatives)  feel  free  to  introduce 
legislative  acts  to  deprive  the  tribes  of  the  sovereign  immunity  so 
needed  to  prevent  an  onslaught  of  frivolous  lawsuits  waged  by 
individuals  and  citizens  groups  to  the  complete  financial  ruin  of 
Indian  country,  or  to  remove  the  civil  authority  of  the  tribes  over 
interior  matters  and  business  practices.  We  know  the  current 
demands  for  this  legislative  solution  are  based  on  the  non-Indians 
inability  to  capitalize  and  speculate  on  land  and  natural  resource 
development  within  Indian  Country,  due  to  the  inherent  authority  of 
the  tribal  governments.  They  see  Indian  governance  rights  as  a 
impediment  to  progress  and  development,  on  and  off-reservation. 

But,  this  is  a  historical  ploy.  There  have  been  more  laws 
passed  about  the  American  Indians  than  any  other  politically  and 
racially  identifiable  group  in  the  United  States  (See:  Kapplers, 
Indian  Affairs,  Laws,  and  Treaties,  Volumes  I-VII,  1904)  .  There  is 
a  saying  that  goes,  "the  road  to  hell  is  paved  with  good 
intentions."  There  is  an  American  Indian  legal  hell  currently 
operating  as  the  death  knell  of  Indian  governance  nationwide;  and, 
most  of  the  laws  were  secured  for  the  "best  interests"  of  the 
Indians-  who  are  viewed  as  lacking  the  capacity  for  self- 
governance.  Removal  of  our  civil  jurisdiction  or  sovereign  immunity 
is  not  for  "our"  best  interests.  The  proposal  is  submitted  for  the 
enrichment  of  the  non-Indiain  special  interests. 

Indian  governments  are  constantly  sued,  for  everything 
possible,  in  city,  county,  state,  and  federal  district  courts.  In 
these  lawsuits  the  non-Indians  always  claim  the  Indian  courts  are 
inferior  and  do  not  provide  due  process  (again,  a  "capacity" 
argument) .  Often  the  lawsuits  against  Indians  are  multiparty, 
complex  litigation  that  could  take  years  to  work  through  the  court 
systems  (e.g..  Winters  v.  United  States,  207  U.S.  564,  1908,  per 
Indian  water  rights) .  The  costs  In"  time  and  finances  are 
tremendous.  The  cause  is  always  tied  to  some  non-Indian  who  has 
entered  Indian  Country  of  his  own  free  will,  and  then  decides  he 
does  not  want  Indians  to  govern  over  his  behaviors  while  he  is  in 
Indian  Country.  Most  often  he  represents  a  special  interest  after 
natural  resources,  land  speculation  and  development  rights  and 
takes  offense  with  Indian  zoning  and  civil  jurisdiction. 

Our  Nation  believes  that  the  U.S.  Congress  owes  a  duty  to  the 
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Indian  Nations  to  not  further  erode  Indian  self-governance  by  the 
removal  of  sovereign  immunity  or  civil  jurisdiction.  In  fact,  the 
United  States  should  begin  a  deep  analysis  of  the  many  legal 
fictions  that  have  been  created,  by  the  congress  or  court,  to 
continue  to  hold  that  Indians,  and  their  native  governments,  do  not 
have  the  legal  and  intellectual  capacity  to  govern  over  actions  of 
non-Indians  entering  Indian  Country,  criminally  or  civilly. 

Indian  nations  have  ceded  3,787,425  square  miles  of  land  and 
natural  resources  to  the  United  States,  through  more  then  seven 
hundred  treaties,  of  which  367  were  ratified  by  the  Senate  (Indian 
Affairs,  Laws,  Treaties,  by  Kappler,  Vol. II,  1904).  This  land  has 
been  tEi  foundation  to  the  success  of  the  most  powerful 
constitutionally  defined  democratic,  representative,  republic  in 
the  world.  From  this,  the  individual  states  received  governmental 
jurisdiction  over  portions  of  the  ceded  Indian  territory,  minus  the 
lands  reserved  to  the  Indians  or  federal  government,  issued  to 
settlers  under  federal  homestead  laws,  or  set-aside  to  finance 
public  education  and  local  government.  The  wealth  derived  from  the 
lands,  more  often  than  not,  have  been  used  to  sue  Indians  for  more 
natural  resources  or  to  remove  them  from  impeding  non- Indian 
expansion.  It  would  be  a  continuation  of  this  gross  injustice  to 
allow  this  wealth  to  buy  the  influence  needed  to  secure  a  federal 
enactment  for  removing  tribal  sovereign  immunity  or  civil 
jurisdiction,  simply  to  enrich  local  political  subdivisions  of  the 
state (s)  and  land  speculators. 

It  is  crucial  to  review  the  historical  development  of  the 
legal  fictions  that  are  frequently  resorted  to  for  justifying 
another  congressional  enactment  to  weaken  Indian  self-determination 
and  hinder  self-governance.  The  formation  of  this  legal  fiction 
foundation  is  reviewed  below-  from  discovery,  to  creation  of  the 
United  States,  to  regulation  of  Indian  Affairs  within  the  Union, 
conflicts  with  the  states,  and  their  citizenry. 

GOD  BLESS  AMERICA-  A  FICTION  OF  BISTORT 

We  have  witnessed,  in  the  past  couple  of  centuries,  and 
especially  in  the  last  couple  of  decades,  a  development  of  great 
credibility  given  to  the  fabricated  doctrines  of  "Conquest  and 
Discovery."  In  God's  Name  whole  nations  have  been  destroyed,  their 
populations  enslaved,  and  their  natural  resources  converted  into 
personalized  wealth  of  citizens,  "colonial"  states,  and  enriched 
the  church  treasury. 

The  Church,  in  its  early  formation,  learned  quickly  to  "bless" 
the  emperor-  if  it  expected  a  share  of  the  wealth.  The  "Donation  of 
Constantine"  (by  Constantine  the  Great  of  Rome,  306  to  337  AD)  was 
the  first  endowment  of  land  and  territory  made  for  the  enrichment 
of  the  church.  Constantine  bestowed  the  known  Roman  Empire  to  the 
jurisdiction  of  the  Church,  as  well  as  "our  bounty....  in  India, 
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Greece,  Asia,  Thrace,  Africa,  Italy,  and  divers  islands."  This  laid 
the  foxindations  for  the  Church's  claim  to  jurisdiction  over 
discovered  lands,  in  the  name  of  God.  Since  then,  the  Church  has 
always  been  well-endowed  by  the  conquering  Christian  sovereigns  in 
exchange  for  receiving  the  sanctions  of  God  (through  Papal  Bulls) . 

This  "Donation  of  Constantine"  was  the  foundation  for  the 
authorization  and  sanction  of  the  Church  given  to  Henry  the  II  of 
England-  who  could,  thereafter,  invade  and  conquer  Ireland.  Under 
Pope  Adrian's  Papal  Bull  {"Laudiabiliter")  ,  Henry  II  was  given 
hereditary  right  to  Ireland,  and  could  legally  overcome  all 
perceived  powers  secured  by  his  vassal  Strongbow-  who  conquered  the 
Irish  in  the  King's  name  (See:  A  History  of  Ireland,  P.Sommerset 
Fry,  1988,  at  69)  . 

This  same  type  of  "sanctions  of  God"  were  received  by  Portugal 
when  she  successfully  sailed  arovmd  the  Southern  Cape  of  Africa.  By 
Papal  legal  opinion  (Papal  Bull),  Portugal  had  the  right  to 
discover,  invade,  conquer,  and  enslave  the  pagans,  heathens,  and 
infidels  of  Africa,  with  the  blessings  of  the  Christian  Church. 
Then,  when  Columbus  discovered  the  New  World,  Pope  Alexander  VI 
issued  the  Papal  Bull  "Inter  Caetera"  (May  1493),  securing  rights 
to  all  the  lands  in  the  New  World  to  Spain.  In  resolution  of  the 
conflicting  claims  of  Portugal  and  Spain,  the  Pope  mediated  the 
Treaty  of  Tordesillas  (June,  1494)  dividing  the  sovereigns 
conflicting  claims,  effectively  giving  Brazil  to  Portugal  and  the 
rest  of  the  western  hemisphere  to  Spain.  (See:  Documents  of 
American  History  by  H.S.  Conmager,  1963) . 

The  utilization  of  Papal  Bulls  to  support  discovery  claims  by 
Christian  Kings  combined  to  eventually  justify  the  wars  against  the 
Indians;  who  were  considered  heathens,  pagans,  not  humans,  not  of 
the  family  of  Adam  &  Eve.  The  wars  waged  by  the  Conquistadors  were 
savage,  brutal,  and  uncivilized  .actions  of  such  unchristian 
magnitude  that  it  forced  the  Church,  through  Pope  Paul  III,  in 
1537,  to  issue  the  Papal  Bull  "Sublimis  Deus"  in  defense  of  the 
Indians.  Thus  began  the  debates  over  the  power  of  God  (through  the 
Church)  and  King  (through  discovery)  to  develop  and  implement  laws 
to  the  defense  or  destruction  of  the  subjected  Indians. 

Needless  to  say,  the  development  of  modern  American  Indian 
law,  within  the  United  States,  is  tied  to  the  very  debates  asso- 
ciated with  the  "justness  of  war  against  the  Indians"  versus 
peaceful  resolution  through  negotiated  treaties,  as  governed  by  the 
laws  of  nations,  guided  by  international  standards.  The  U.S. 
Supreme  Court,  today,  continues  to  base  its  legal  reasoning,  in 
questions  of  Indian  law,  founded  upon  the  doctrines  of  Conquest  and 
Discovery  by  Christian  Nations. 

In  Johnson  V.  Mcintosh,  21  U.S.  (8  Wheat)  543  (1823),  the 
Court  found  Indians  to  be  savage  occupants  dependent  upon  the 
forest  and  warfare,  and  gave  legal  credence  to  the  "discovery 
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doctrine"  in  U.S.  law.  This  legal  fiction  was  a  subject  of 
convenience,  a  matter  that  U.S.  Supreme  Court  Chief  Justice 
Marshall  makes  a  remarkable  confession  to  at  591-92,  as  follows: 

Every  rule  which  can  be  suggested  uill  be  found  to  be 
attended  with  great  difficulty.  However  extravagant  ,  the 
pretension  of  converting  the  discovery  of  an  Inhabited 
country  into  conquest  may  appear/  if  the  principle  has  been 
asserted  in  the  first  instance,  and  afterwards  sustained; 
if  a  country  has  been  acquired  and  held  under  it;  if  the 
property  of  the  great  mass  of  the  community  originates  in 
it,  it  becomes  the  law  of  the  land,  and  cannot  be 
questioned.  So  too,  with  respect  to  the  concomitant 
principle,  that  the  Indian  inhabitants  are  to  be  considered 
merely  as  occupants,  to  be  protected,  indeed,  while  in 
peace,  in  the  possession  of  their  lands,  but  to  be  deemed 
incapable  of  transferring  the  absolute  title  to  others. 
However  this  restriction  may  be  opposed  to  natural  right, 
and  to  the  usages  of  ci-rilized  nations,  yet,  if  it  be 
indispensable  to  that  system  under  which  the  country  has 
been  settled,  and  be  adapted  to  the  actual  condition  of  the 
two  people,  it  may,  perhaps,  be  supported  by  reason,  and 
certainly  cannot  be  rejected  by  courts  of  justice. 

Marshall  continued  to  address  the  substance  of  "discovery"  by 
the  European  powers,  and  their  relationships  to  the  natives,  in 
Johnson  as  follows: 

In  the  establishment  of  [the  relations  of  discovery] ,  the 
rights  of  the  original  inhabitants  were,  in  no  instance, 
entirely  disregarded;  but  were,  necessarily,  to  a 
considerable  extent  impaired.  They  were  admitted  to  be  the 
rightful  occupants  of  the  soil,  with  a  legal  as  well  as 
just  claim  to  retain  possession  of  it,  and  to  use  it 
according  to  their  own  discretion;  but  th«lr  rights  to 
caaplete  sovereignty,  as  independent  nations,  were 
necessarily  diminished,  and  their  power  to  dispose  of  the 
soil,  at  their  own  will,  to  whomsoever  they  pleased,  was 
denied  by  the  original  fundamental  principle,  that 
discovery  gave  exclusive  title  to  those  who  made  it.  While 
the  different  nations  of  Europe  respected  the  rights  of  the 
natives,  as  occupants,  they  asserted  the  ultimate  dominion 
to  be  in  themselves;  and  claimed  and  exercised,  as  a 
consequence  of  this  ultimate  dominion,  a  power  to  grant  the 
soil,  while  yet  in  possession  of  the  natives.  These  grants 
have  been  understood  by  all,  to  convey  a  title  to  the 
grantees,   subject  only  to  the  Indian  right  of  occupancy. 

The  fiction  of  discovery,  and  rights  secured  under  the 
sanctions  of  the  Christian  God,  has  worked  to  justify  the  early 
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development  of  legal  fictions  in  the  deliverance  of  "justice"  to 
the  Indians.  With  the  successful  Revolution  (1776),  the  new  United 
States  would  continue,  in  place  of  the  King,  to  enter  relationships 
with  the  Indian  tribes,  by  treaties.  But,  it  was  the  regulation  of 
the  "citizens"  of  the  states  and  nation  that  would  lay  foundations 
for  the  evolution  of  the  "trust  responsibility"  owed  to  the 
Indians.  In  the  beginning,  it  was  the  siJDject  matter  of  regulating 
trade  and  commerce  between  the  nations,  as  F.P.  Prucha,  in  The 
Great  White  Father,  at  92  (1984)  stated: 

The  trade  and  intercourse  laws  were  necessary  to  provide  a 
framework  for  the  trade  and  to  establish  a  licensing  system 
that  would  permit  some  control  and  regulation,  but  this  was 
merely  a  restatement  of  old  procedures.  The  vital  sections 
of  the  laws  were  in  answer  to  the  crisis  of  the  day  on  the 
frontier,  and  the  provision  is  pertained  to  the  tribes  of 
Indians  with  whca  the  oation  dealt  as  independent  bodies. 
Neither  president  Washington  nor  Congress  was  concerned 
with  the  remnants  of  tribes  that  had  been  absorbed  by  the 
states  and  had  come  under  their  direction  and  control.  The 
laws  sought  to  provide  an  answer  to  the  charge  that  the 
treaties  made  with  the  tribes  on  the  frontiers,  which 
guaranteed  their  rights  to  the  territory  behind  the 
boundary  lines,  were  not  respected  by  the  United  States. 
The  lavs  were  not  primarily  "Indian"  lavs,  for  they  touched 
the  Indiana  only  indirectly.  The  legislation,  rather,  vas 
directed  against  lawless  whites  and  sougrbt  to  restrain  them 
from  Tiolating  the  sacred  treaties. 

In  the  beginning,  the  discovering  foreign  sovereigns  respected 
each  others  claims  to  first  Christian  discovery,  as  required  in  the 
laws  of  nations,  and  supported  by  the  Papal  Bulls.  A  violation  of 
such  first  claim  could,  after  all,  lead  to  "excommunication"  by  the 
Pope.  These  were  the  days  when  kingly  men  feared  God  and  the  loss 
of  heaven.  However,  within  the  United  States,  it  was  soon  realized 
that  the  laws  of  God  were  not  enough  to  restrain  unscrupulous 
whites  from  doing  wrong  to  the  Indians,  and  in  consequence  laws 
were  enacted  to  place  limits  upon  the  actions  of  the  whites 
themselves,  as  noted  by  Prucha. 

But,  over  time,  we  will  find  that  the  enactment  of  laws  are 
only  tools  of  greedy  speculators  and  private  enterprises,  just  as 
the  enslavement  of  the  Indians  by  the  Conquistadors  for  the 
encomienda  system  was  essential  to  its  success.  Just  as  the 
discovery  and  conquest  doctrines  led  to  legal  impediments  to  Indian 
tribal  self-government,  we  witness  "trade  and  intercourse"  laws 
creating  legal  impediments  to  the  individual  Indian's  natural 
rights  of  reason  and  self-determination.  In  their  place  was  the 
"trust  responsibility"  (guardianship)  doctrine,  as  devised  by 
Marshall  in  the  Cherokee  Nation  v.  Georgia,  30  U.S.  (5  Pet)  1  at  17 
(1831). 
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It  has  been  presented  that  the  Indians  were  subject  to  the 
laws  of  the  United  States  as  a  result  of  "conquest"  which  went 
hand-in-hand  with  discovery.  But,  conquest  of  the  Indians  was  a 
recent  legal  fiction  created  by  the  Court  in  Tee-Hit-Ton  Indians  v. 
United  States,  348  U.S.  272  (1954) .  Marshall,  in  Cherokee  Nation 
(1835)  and  Worcester  (1832),  confirmed  the  independence  of  the 
Indian  Nations,  he  did  not  find  they  were  conquered  by  or 
incorporated  into  the  United  States.  The  Indian  nations  were 
self-governing  over  their  lands  and  people,  without  permission  or 
supervision  of  the  United  States  or  other  foreign  nations. 

The  Marshall  Court,  in  Worcester,  at  553-554,  addressed  the 
Treaty  of  Hopewell  with  the  Cherokee  Nation,  in  which  a  treaty 
provision  (Article  9)  was  alleged  to  have  surrendered  tribal 
control  over  its  internal  affairs.  The  court  rejected  this 
pretention  as  follows: 

"To  construe  the  expression  "managing  all  their  affairs,"  into 
a  surrender  of  self-government,  would  be,  we  think,  a 
perversion  of  their  necessary  meaning,  and  a  departure  from 
the  construction  which  has  been  uniformly  put  on  them.  The 
great  subject  of  the  article  is  the  Indian  trade;  the 
influence  it  gave,  made  it  desirable  that  congress  should 
possess  it....  Is  it  credible,  that  they  should  have 
considered  themselves  as  surrendering  to  the  United  States  the 
right  to  dictate  their  future  cessions,  and  the  terms  on  which 
they  should  be  made  or  to  compel  their  submission  to  the 
violence  of  disorderly  and  licentious  intruders?  It  ±s  mqaally 
Inconcmlvablm ,  that  tbay  could  have  svpposod  tbamsBlvas ,  by  » 
phrasa  thus  slippad  Into  an  article,  on  another  and  most 
lii teres tlngr  subject,  to  have  divested  themselves  of  the  right 
of  self-government  on  subjects  not  connected  with  trade.  Such 
a  measure  could  not  be  "for  their  benefit  and  comfort,  "  or  for 
"the  prevention  of  injuries  and  oppression.  "  Such  a 
construction  would  be  inconsistent  with  the  spirit  of  this 
and  all  subsequent  treaties;  especially  those  which  recognize 
the  rights  of  the  Cherokees  to  declare  hostilities,  and  to 
make  war.  It  vould  convert  a  treaty  of  peace,  covertly,  into 
an  act  annihi  lating  the  political  existence  of  one  of  the 
parties.  Had  such  a  result  been  intended,  it  would  have  been 
openly  avowed.  " 

We  witness  the  transition  from  "conquest  and  discovery"  in  the 
name  of  god,  to  the  development  of  judicial  lies  for  the 
convenience  of  the  nation,  to  the  evolution  of  argiaments  that  the 
Indians  had  given  up  their  "self-governance"  by  treaty  provision. 
The  Marshall  Court  developed  the  foundations  for  the  "trust 
doctrine"  but  did  note  that  the  Indians  never  gave  up  "self- 
government"  and  to  use  deception  through  a  treaty,  claiming  this  to  ' 
have  happened,  was  not  justifiable  in  law. 
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HISTORICAL  FOONDATIOHS  TO  THE  QUESTION  OF  INDIAN  SELF-GOVEKNMENT 

The  question  of  Indian  capacity,  otherwise  referenced  as 
self-governance,  is  not  a  new  construct  invented  by  American  Indian 
jurisprudence.  The  question  extends  as  far  back  as  first  contact  in 
1492  and  the  subsequent  Papal  Bulls,  and  has  gradually  found 
precedence  built  up  to  justify  its  (the  challenge  or  our  capacity) 
acceptance.  However,  it  is  a  question  that  has  not  been  answered 
fully.  But,  recent  Congresses  have  attempted  to  enact 
government-to-government  relationships  with  the  Indian  tribes  that 
reinstates  their  self-governance  (See:  P. L. 93-638,  Title  I,  of 
1975;  P.L.  100-472,  Titles  II  &  III,  of  1988;  P.L.  102-184  of  1991; 
P.L.  103-413  of  1994),  as  founded  upon  the  U.S.  Constitution 
itself.  Still,  during  this  transition  in  federal  legal  relations 
with  the  Indian  tribes,  there  are  congressmen  who  would  rather 
exterminate  the  Indian  from  American  history,  law,  and  politics. 
They,  of  course,  are  self-serving  with  vested  interests  beyond 
simple  loyalty  to  a  constituency  or  duty  under  the  constitutional 
republican  government. 

Today,  we  hear  debates,  still,  on  the  capacity  of  the  American 
Indians  to  be  self-governing,  to  self-determine  their  own  destines. 
Within  the  U.S.  Congress  we  see  the  reflections  of  the  noble 
Bartolome'  de  Las  Casas  {In  Defense  of  the  Indians)-  who  defended 
the  rights  of  the  Indians  and  the  ignoble  Juan  Gines  de  Sepulveda 
(On  the  Just  Causes  of  War)-  who  slanderously  attac)ced  the  human 
qualities  of  the  Indians  and  denied  their  capacity  to  exercise 
self -governance  and  to  competently  assume  jurisdiction  over  their 
own  destinies,  both  as  individuals  and  in  society.  Today,  we  hear 
congressmen  argue  that  there  still  exists  an  incapacity  of  Indian 
tribes  to  be  self-governing,  let  alone  having  the  capacity  to  rule 
over  non-Indians  who  enter  Indian  Country. 

Bartolome'  de  Las  Casas  wrote  his  historical  treatise  in 
reaction  to  the  slanderous  attacks  perpetrated  against  the  Indians 
by  Juan  Gines  de  Sepulveda  before  Charles  the  V  of  Spain  (1550) . 
Las  Casas  came  to  the  New  World  as  a  "Conquistador"  (conqueror) ,  on 
the  third  voyage  of  Columbus  (1502) .  He  converted  to  become  the 
first  bom-again  Christian  in  the  New  World  (1514),  and  became  the 
ultimate  protector  of  the  Indians  rights  for  the  next  several 
decades,  until  his  death,  1474-1566. (  See;  The  Discoverers,  by 
Boorstin,  pp. 631-35,  647  and  Las  Casas  by  G.  Gutierrez,  1993) . 

Sepulveda,  who  never  came  to  the  New  World,  argued  that  the 
Indians  were  pageuis,  savage,  apelike,  only  worthy  of  death  and 
hell.  Las  Casas,  in  return,  held  the  Indians  to  be  citizens, 
capable  of  nobility,  admired  and  never  to  be  killed  or  enslaved. 
Sepulveda  sought  to  justify  the  enslavement  of  the  Indians  for  the 
Conquistadors'  enrichment  (through  the  Encomienda  slave  system), 
based  on  Aristotelian  grounds  (theory  of  natural  born  slaves) ,  and 
held  that  a  war  against  the  Indians  was  "just"  in  the  eyes  of  God. 
Las  Casas  coii^>letely  defended  the  Indians  based  on  natural  law  and 
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biblical  foundations  {See:  also.  All  Mankind  is  One,  by  L.  Hanke, 
1974)  .  He  argued  that  the  Indians  were  totally  capable  of 
"self-government"  and  that  they  had  the  natural  capacity  of  reason 
as  citizens  of  their  ovm  societies  (See:  In  Defense  of  the  Indians, 
by  Las  Casas,  1552) . 

Chief  Justice  Marshall  had  to  address  this  transition  in  the 
status  of  the  Indian  "Nations"  in  one  of  the  first  cases  with 
Indians  as  party  to  the  action,  Cherokee  Nation  v.  Georgia,  30  U.S. 
(5  Pet.)  1,  at  17  (1835).  Therein,  he  proclaimed  that: 

Indian  nations  may  more  correctly,  perhaps,  be  denominated 
dommstlc  dependant  nations.  They  occupy  a  territory  to 
which  we  assert  a  title  independent  of  their  will,  which 
must  take  effect  in  point  of  possession  when  their  right  of 
possession  ceases.  Meanwhile,  they  are  in  a  state  of 
pupilage,  rbelr  relation  to  tba  Unitad  States  resembles 
that  of  a  vard  to  his  guardian.  They  JooJc  to  our  government 
for  protection;  rely  upon  its  kindness  and  its  power; 
appeal  to  it  for  relief  to  their  wants;  and  address  the 
president  as  their  great  father. 

Herein,  we  find  the  con^jlete  shift  of  the  paradigm,  in  that 
Indians  are  finally,  in  U.S.  jurisprudence,  legally  transformed 
into  the  "incapacitated"  Indians.  Thus,  defeating  Las  Casas' 
defense  that  Indians  have  complete  capacity  of  reason  to 
self-govern  themselves  within  the  laws  of  Christian  nations.  We 
find,  instead,  the  arguments  of  Juan  Gines  de  Sepulveda  carrying 
the  day,  nearly  three  centuries  after  his  death;  federal  laws  that 
allege  Indians  to  be  legally  incapacitated  to  govern  their  own 
affairs,  and  denied  self-government  without  federal  permission. 

We,  the  Indian  Tribes,  as  noted  in  the  modem  day  constitution 
of  the  United  States,  as  addressed  in  various  legal  opinions  of  the 
U.S.  Supreme  Court,  as  treatied  with  by  the  joint  powers  of  the 
President (s)  and  Senate(s),  and  who  have  maintained  commercial 
relationships  with  the  various  states  and  national  governments  in 
compliance  with  trade  laws  enacted  by  the  Congress,  recognize  that 
the  question  of  our  inherent  sovereignty  has  been  clouded  by  those 
who  believe  they  have  a  natural,  God-given  right  to  enslave  us,  to 
deprive  us  of  our  inherent  rights  to  self-government,  and  who 
justified  the  taking  of  our  lands  and  natural  resources  under  the 
Doctrines  of  Discovery  and  Conquest  (See:  Johnson  v.  Mcintosh,  21 
U.S.  573),  disguised  today  as  the  "Plenary  Power"  (See;  U."S".  v. 
Kagama,  118  U.S.  375)  of  the  United  States  over  Indian  Affairs.  We 
find  this  totally  unacceptable,  since  it  is  founded  on  legal 
fictions  rather  than  truth  and  justice. 

It  is  our  legal  belief  and  political  position  that  the 
American  Indians,  in  tribal  societies,  have  as  much  right  to 
exercise  inherent  sovereignty,  and  the  maintenance  of  immunity  from 
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frivolous  lawsuits  by  foreign  citizens  as  do  any  other  qualified, 
representative  government.  We  have  the  same  endowed,  inherent 
rights  to  establish  our  governments  based  on  popular  sovereignty 
just  as  the  citizens  of  the  various  individual  states  and  the  Union 
have.  This  is  not  a  new  concept.  Indian  tribal  leadership  has 
always  been  associated  with  qualified  leadership  based  on  the  laws, 
customs,  and  traditions  of  the  tribal  societies,  with  the  right  of 
the  tribal  people  to  not  follow  leadership  if  it  was  not  in  the 
peoples'  best  interests.  Tribal  governance  is  derived  from  the 
willingness  of  the  tribal  community  to  follow,  it  is  the  people 
that  power  is  derived  from.  The  Iroquois  Confederacy,  as  was  the 
Choctaw  Confederacy,  were  great  examples  of  democratic, 
representative,  and  republican  governance  subjected  to  checks  and 
balances  for  cause  (  See:  The  Iroquois,  by  D.R.  Snow,  1994  at  Ch.4 
and  The  League  of  the  Iroquois,  by  l7h.  Morgan,  1851,  at  71)  . 

FOUNDATIONS  TO  THE  MODERN  NATIONAL  POWERS  OVER  INDIAN  AFFAIRS 

In  the  Albany  Plan  of  Union  (1754),  drafted  by  Benjamin 
Franklin,  as  pertained  to  the  intended  powers  of  the  proposed  Grand 
Council  chosen  by  the  People  of  the  several  colonies,  control  over 
Indian  Affairs  was  addressed  in  Articles  11  and  12,  as  follows: 

11.  That  they  make  such  laws  as  they  judge  necessary  for 
regulating  all  Indian  trade. 

12.  That  they  make  all  purchases  from  Indians,  for  the 
crown,  of  lands  not  now  within  the  bounds  of  particular 
Colonies,  or  that  shall  not  be  within  their  bounds  when 
some  of  them  are  reduced  to  more  convenient  dimensions. 

Of  course,  this  was  in  line  with  the  Proclamation  of  King 
George-  which  declared  it  a  matter  of  the  king's  sovereignty  to 
regulate  Indian  Affairs,  to  the  exclusion  of  the  individual 
colonies.  Franklin,  in  his  plan  of  union,  was  attempting  to  address 
how  the  united  colonies  could  avoid  having  one  colony  endanger  all 
others  by  acting  inappropriately  toward  the  Indians,  who  were, 
then,  capable  of  warring  upon  the  colonies. 

In  1776  the  Colonies  secured  their  liberty  from  the  oppressive 
tyranny  of  the  British  Monarchy.  By  November,  1777,  as  ratified  in 
March,  1781,  the  Articles  of  Confederation  were  entered  into  by  the 
individual  colonies;  which  transformed  into  the  thirteen  sovereign 
states  of  the  United  States  of  America.  Under  Article  II  'Each 
state  retains  its  sovereignty,  freedom  and  independence,  and  every 
Power,  Jurisdiction  and  right,  which  is  not  by  this  confederation 
expressly  delegated  to  the  United  States,  in  Congress  assembled." 
Each  of  these  "sovereign"  states  saw  the  necessity  of  union  and 
enumerated  powers  to  the  federation,  with  a  retention  of  those  not 
delegated.  It  is  noteworthy  that  a  majority  of  the  new  states 
believed  they  inherited  sovereignty  directly  from  the  king's 
charters,  now  that  the  king  was  forced  out  of  America.  In  their 
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minds  popular  sovereignty  was  not  the  foundation  of  their  (state) 
powers.  However,  these  sovereignties  were  plagued  with  interstate 
problems  of  currency,  trade,  land  speculation,  a  multitude  of 
citizen  lawsuits,  revolutionary  debts  and  many  other  conflicts 
leading  toward  a  disruption  of  the  Union,  and  very  likely  war. 

Under  Article  IX,  it  was  provided,  "The  united  states  in 
congress  asseiobled  shall  also  have  the  sole  and  exclusive  right  and 
power  of.  .  .  .  regulating  the  trade  and  managing  all  affairs  with  the 
Indians,  not  members  of  any  of  the  states,  provided  that  the 
legislative  right  of  any  state  within  its  owns  limits  be  not 
infringed  or  violated-. . . .' ,  reserving  Indian  Affairs  as  a  national 
concern  was  a  crucial  belief  of  the  Confederation. 

By  the  1787,  the  concept  that  "Indian  Affairs"  shall  be  a 
power  of  the  national  government  was  completely  realized  by  the 
Framers  of  the  Constitution.  The  Founding  Fathers  were  very  much 
aware  of  the  Indian  question,  during  the  Convention.  The 
pacification  of  the  Indians,  through  peaceful  means,  was  the  key  to 
stability  of  the  new  Nation.  The  United  States  was  still  threatened 
by  powerful  foreign  sovereigns  seeking  to  maintain  their  foothold 
in  America,  in  competition  with  the  Union;  and,  alliances  with  the 
Indian  tribes  were  beneficial  to  all  concerned,  even  though  the 
revolutionary  crisis  was  over. 

In  reflection  upon  the  era,  two  hundred  years  after  the 
Constitutional  Convention,  the  100th  Congresses  enacted  Senate  Con. 
Res.  #76  (1987),  and  its  counter-part  House  Con.  Res.  #331  (1988), 
which  were  congressional  declarations  in  celebration  of  the 
Constitution.  The  resolutions  proclaimed  the  intent  "To  acknowledge 
the  contribution  of  the  Iroquois  Confederacy  of  Nations  to  the 
development  of  the  United  States  Constitution  and  to  reaffirm  the 
continuing  government-to-government  relationship  between  the  Indian 
tribes  and  the  United  States  established  in  the  Constitution." 

In  history,  we  know  that  the  King  of  Great  Britain  believed 
Indian  Affairs  was  a  power  of  the  Sovereign.  We  know  the  emerging 
colonies  recognized  the  threat  the  powerful  Indian  Nations  posed  to 
the  individual  colonies  and  the  need,  in  the  Plan  of  Union,  to 
assure  the  Grand  Council  (as  a  national  governmental  structure 
acting  with  delegated  powers)  exercised  jurisdiction  over  Indian 
Affairs.  We  know  that  this  was  incorporated  in  the  Articles  of 
Confederation  as  a  national  power  of  the  new  United  States  in 
federation.  Finally,  we  know  the  control  of  Indian  Affairs  was  most 
definitely  incorporated  as  a  national  power  under  the  1787 
Constitution,  contrary  to  the  special  interests  of  a  few  individual 
state  designs  at  the  Convention. 

With  the  developing  Constitution,  it  was  important  for  all  the 
"states"  to  devise  a  plan  to  govern  the  territory  of  the  United 
States  northwest  of  the  Ohio  River,  during  westward  expansion. 
This  plan  came  in  the  form  of  the  Northwest  Ordinance  (July,  1787)  . 
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It  designed  the  "territorial"  government  that  would  model  for  the 
new  territories  that  formed  prior  to  statehood,  from  thereafter. 
The  policy  guaranteed  freedom  of  religion.  It  guaranteed  the 
admission  of  new  states,  provided  they  were  structured  as 
"republican"  (i.e.,  power  derived  from  the  people)  in  form.  In 
addition,  as  pertains  to  the  Indians,  it  provided: 

"The  utmost  good  faith  shall  always  be  observed  towards  the 
Indians,  their  lands  and  property  shall  never  be  taken  from 
them  without  their  consent;  and  in  their  property,  rights 
and  liberty,  they  shall  never  be  invaded  or  disturbed, 
unless  in  just  and  lawful  wars  authorized  by  Congress;  but 
laws  founded  in  justice  and  humanity  shall  from  time  to 
time  be  made,  for  preventing  wrongs  being  done  to  them,  and 
for  prmsmrving  paaca  and  friandsbip  with   them.  " 

This  policy  was  carried  forward  with  the  new  1787  U.S. 
Constitution  (See:  The  Great  Father-  the  U.S.  Goveriment  and  the 
American  Indians,  by  F.P.  Prucha,  Volumes  I  and  II,  1984,  p. 47),  It 
was  enacted  during  the  transitional  period  between  the  Articles  of 
Confederation  and  the  Constitutional  Convention.  What  is  ironic,  is 
that  there  were  those  "Founding  Fathers"  at  the  Convention  that 
hoped  to  secure  "treaty  powers  for  the  states"  with  the  consent  of 
the  Congress  (See:  The  Foundation  of  the  Constitution,  by  D. 
Hutchison,  1975,  p. 153) .  But,  this  proposal  was  aBsolutely 
rejected,  because  Indian  Affairs,  and  the  treaty  power,  were 
national  powers,  not  belonging  to  the  individual  states. 

It  is  not  surprising,  then,  for  us  to  find  that  the  Northwest 
Ordinance  was  not  only  important  to  the  original  states,  and  their 
land  speculations,  but  to  the  emerging  states-  who  would  all 
equally  find  themselves  limited  in  their  ability  to  exercise 
jurisdiction  over  Indian  Territory.  Treaties  with  the  tribes  would 
be  negotiated  before  enough  settlers  ever  entered  the  lands  ceded 
and  reached  a  number  in  population  to  qualify  as  a  territorial 
government,  which  was  the  step  prior  to  statehood. 

After  the  ratification  of  the  national  constitution,  the 
various  individual  territories  that  formed  and  moved  to  statehood, 
were  limited  by  congressional  and  judicial  interpretations  of  the 
relationship  with  the  Indian  tribes.  The  Congress  ratified  and  the 
President  proclaimed  the  transition  from  territorial  government  to 
statehood,  indicating  the  qualifying  new  state  had  successfully 
complied  with  the  constitutional  requirements  for  a  republican  form 
of  government.  It  was  during  the  drafting  of  these  state 
constitutions  that  each  new  state  had  to  proclaim  it,  like  its 
older  peers,  did  not  have  jurisdiction  over  Indian  Affairs  (in 
their  organic  documents  or  constitution) . 

THE  COHSTITUTIOMAL  SCHEMATIC  OF  THE  DNITEO  STATES 
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It  is  extremely  difficult  to  explain  the  government  to 
government  relationship  that  exists  between  the  Indian  Tribes  and 
the  United  States,  if  the  reader  does  not  have  a  general  knowledge 
of  the  U.S.  constitutional  government.  So,  before  reviewing  this 
relationship,  we  will  address  the  general  constitutional  construct. 

The  Constitution  is  intended  to  prevent  "tyranny"  like  that  of 
the  monarchy  from  ever  re-surfacing  in  the  United  States.  In 
pursuit  of  democracy  and  representative  government,  the  republic 
was  created  by  breaking  up  the  King's  sovereign  powers  (which 
originally  derived  from  the  people,  until  it  became  a  hereditary 
position) .  The  power  to  make  laws  were  enumerated  to  the  Congress 
(Senate  &  House  of  Representatives,  Article  I)  .  The  power  to 
enforce  the  laws  were  enumerated  to  the  Chief  Executive 
(Presidency,  Article  II)  .  The  power  to  interpret  the  laws  were 
enumerated  to  the  judiciary  {Judiciary,  Article  III)  .  Included  in 
the  constitution  were  the  noted  Separation  of  Powers  and  the  Checks 
&  Balances.  Each  branch  of  government  became  the  peoples'  insurance 
that  neither  of  the  other  two,  individually  or  jointly,  could 
conspire  to  dominate  the  people  and  their  government  in  tyranny. 

During  the  earlier  federation  of  sovereign,  individual  states, 
under  the  Articles  of  Confederation,  we  witnessed  sovereignty  based 
upon  the  state  sovereignty  that  emerged  in  lieu  of  the  king,  whose 
powers  were  originally  delegated  through  charters  of  colonial 
incorporation.  This  type  of  sovereignty  was  primarily  discarded  and 
replaced  by  the  popular  sovereignty  found  in  the  Preamble  of  the 
Constitution,  "We  the  People  of  the  United  States."  As  a  part  of 
their  inherent  powers  and  interests  in  maintaining  their  union,  the 
"People"  assured  that  new  states  would  be  admitted  into  the  Union. 
This  was  secured  under  Article  IV  of  the  Constitution.  However,  it 
is  important  to  note  that  the  source  of  sovereignty  and  powers  of 
governance  derived  from  the  people  and  not  some  foreign  king;  thus, 
those  persons  that  argue  state  sovereignty  as  superior  to  popular 
sovereign  do  not  understand  the  transitional  history  between  the 
1776  Revolution  and  the  Constitution  Convention  of  1787. 

This  is  especially  in¥>ortant  in  light  of  the  constitutional 
amendments  that  made  the  republican  form  of  governance  ever  more 
popular;  in  that  the  amendment  guaranteed  greater  equality  or 
modified  the  system  to  assure  it  was  the  people  who  chose  their 
leadership  (Amendments  IX,  X,  XII,  XIV,  XV,  XVII,  XIX,  XXIV,  XXVI) 
in  state  eind  national  government.  Of  course.  Senators  still 
represent  "state  sovereignty"  but  the  state  sovereignty  is  popular 
based  by  constitutional  mandate  (the  conservatives  of  1787 
checkmated  the  radicals  tha*:  favored  state  sovereignty  over  popular 
will  of  the  people) . 

"We  the  People  of  the  United  States"  recognized  that  there  are 
times  that  the  government  may  not  reflect  the  best  interests  of  the 
governed.  Thus,  in  order  to  secure  popular  sovereignty 
indefinitely,  it  was  provided  that  the  constitution  can  be  amended, 
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to  assure  that  tyranny  does  not  resurface  in  the  new  United  States. 
The  Amendment  provision  is  a  primary  distinguishing  feature  between 
the  Articles  of  Confederation  (which  could  not  be  amended)  and  the 
Constitution  (which  could  be  amended) . 

Article  V  (Amendment  power)  of  the  Constitution  was,  and  is 
today,  the  peoples  guarantee  against  such  tyranny.  This  power  has 
been  exercised  successfully  twenty-six  times  since  1787.  The  first 
ten  amendments  were  immediately  added  in  1791  in  order  to  secure 
the  Bill  of  Rights  to  the  People.  The  first  eight  amendments  set 
out  or  enumerate  the  substantive  and  procedural  individual  rights, 
and  the  9th  and  10th  are  general  rules  of  interpretation  of  the 
relationships  between  the  people,  the  State  governments,  and  the 
Federal  Government. 

Article  VI  is  important  as  a  matter  of  "popular  sovereignty" 
in  that  it  makes  the  U.S.  Constitution  the  supreme  law  of  the 
land.  State  constitutions,  as  a  source  of  state  sovereignty  based 
on  the  original  concept  of  it  deriving  from  the  King's  delegation, 
has  taken  a  back  seat  in  importance,  since  it  applies  to  only  those 
states  that  had  charters  before  1787,  The  State  Constitutions, 
since  1789,  have  been  primarily  in  light  of  the  U,S,  Constitutional 
scheme,  with  the  separation  of  powers  (Governors,  Legislatures,  and 
Judiciaries)  and  Checks  &  Balances  systems.  Common  to  all  are  the 
guarantees  secured  to  the  people  (the  power  of  amendment)  to  check 
tyranny.  But,  essential  to  all  is  the  power  of  government 
originating  from  the  "People"  (Popular  Sovereignty-  the  Republican 
form  of  governance)  ,  It  is  the  people  who  delegate  powers  of 
government  to  both  the  state  and  national  governments.  All  people 
of  all  newly  admitted  states  have  acknowledged  the  U.S, 
Constitution  as  the  supreme  law  of  the  land,  withstanding  anything 
in  state  constitutions  to  the  contrary. 

In  summary,  "the  Framers  of  the  Constitution  agreed  to  some 
basic  constitutional  principles:  1)  That  all  States  would  be  equal. 
The  National  Government  cannot  give  special  privileges  to  one 
State;  2)  That  there  would  be  three  branches  of  Government-  one  to 
make  the  laws,  another  to  execute  them,  and  a  third  to  interpret 
them;  3)  That  the  Government  is  a  government  of  laws,  not  of  men. 
No  one  is  above  the  law.  No  officer  of  the  Government  can  use 
authority  unless  and  except  as  the  Constitution  or  public  law 
permits;  4)  That  all  men  are  created  equal  before  the  law  and  that 
anyone,  rich  or  poor,  can  demand  the  protection  of  the  laws;  5) 
That  the  people  can  change  the  authority  of  the  Government  by 
changing  (amending)  the  Constitution;  and,  6)  That  the  Constitu- 
tion, Acts  of  Congress,  and  the  treaties  of  the  United  States  are 
the  highest  law  in  the  land  (Our  American  Government,  H.Doc, 
102-192,  1993) . 

COMSTITDTIOHAL  RELATIONSHIPS  WITH  THE  IKDIAM  TRIBES 
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Before  we  can  understand  the  application  of  the  U.S.  Consti- 
tution to  the  relationship  with  the  Indian  tribes,  we  need  to 
understand  the  significance  of  Marshall's  opinion  in  Johnson  v. 
Mcintosh,  21  U.S.  at  573,  in  that  the  "Discovery"  doctrine  was 
reviewed  and  upheld,  as  relates  to  the  rights  of  the  United  States 
in  place  of  Great  Britain,  after  the  Revolution.  The  doctrine 
governed  the  competing  relationships  between  the  foreign 
sovereigns,  with  superior  rights  belonging  to  the  first  in  time  to 
discover  the  "non-christian"  lands.  While  the  doctrine  limited  the 
competition  rights  of  foreign  sovereigns  between  each  other,  it 
had  a  spill-over  effect  in  that  the  Indians  could  only  sell  their 
lands  lawfully  to  the  foreign  nation  first  discovering  them. 

Thus,  the  United  States  assumed  this  right  to  first  purchase, 
as  a  part  of  their  claim  to  absolute  title  (Id.  at  590,  591,  592) . 
Marshall  recognized  that  the  Indians  were  formidable  enemies,  too 
powerful  and  brave  to  not  be  dreaded,  and  this  meant  the  necessity 
of  preservation  of  the  peace,  a  security  of  friendship  that  rested 
the  Indians  concerns  for  their  lands.  So,  restraining  claims  by  the 
whites,  or  their  governments,  as  through  national  treaty-making  or 
development  of  laws  applicable  thereto,  was  an  absolute  necessity 
of  the  day  (Id.  at  594)  .  Marshall  believed  the  Indians  could  not  be 
incorporated  into  the  U.S.  political  fabric,  but  that  non-Indians 
could  be  incorporated  into  the  Indian  Nations  (Id.  at  593) . 

Marshall  ruled  that  the  lands  and  territory  of  the  Cherokee 
(Worcester  v.  Georgia,  31  U.S.  (6  Pet.)  515  (1832)  at  542-561,  were 
extraterritorial  to  the  state  of  Georgia.  It  was  true,  in  Cherokee 
Nation  v.  Georgia,  30  U.S.  (5  Pet.)  1  (1835),  Marshall  would  rule 
that  the  Indian  nations  were  not  constitutionally  covered  the  same 
as  foreign  nations  but  were  more  appropriately  termed  "domestic  de- 
pendent nations"  (at  17) .  This  gave  room  for  Marshall  to  ration- 
alize in  jurisprudence  the  "discovery"  doctrine,  and  still  recog- 
nize Indian  nations  were  not  incorporated  into  the  U.S.  political 
fabric,  and  maintain  the  separation  of  states  and  Indian  nations 
within  the  constitutional  framework,  as  shall  be  noted  below. 

The  U.S.  Constitution  is  famous  for  its  Separation  of  Powers 
and  Checks  &  Balances  system.  "We  the  People"  delegate  our 
"self-governing"  inherent  rights  to  a  system  of  government  that 
will  not  be  oppressive.  We  hold  the  government  to  be  one  of  laws 
and  not  of  men.  In  this  light,  the  government  acts  in  our  place,  on 
our  behalf.  However,  very  rare  indeed  is  the  individual  citizen 
that  understands  the  application  of  the  constitution  to  the  govern- 
ment- to-govemment  relationship  between  the  Indian  tribes,  the 
individual  states,  and  the  national  government.  Our  goal,  here,  is 
simply  to  explain  that  relationship  as  concisely  as  possible. 

Article  I  of  the  Constitution  establishes  the  Congress, 
divided  into  the  Senate  and  House  of  Representatives.  The  House  of 
Representatives  reflects  "popular  sovereignty."  Excluded  from 
those  who  the  "House"  represents  are  "excluding  Indians  not  taxed" 
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(Article  I,  Section  2,  Clause  3)  .  The  Senate  reflects  "state 
sovereignty"  and  represents  the  state  through  two  senators  (Article 
I,  Section  3,  Clause  1),  and  such  representation  was  never  intended 
to  extent  to  the  Indian  tribes.  Through  the  joint  passage  of 
legislation,  the  Congress  can  regulate  trade  &  commerce  between  the 
Indian  tribes  and  the  citizens  of  the  United  States  (Article  I, 
Section  8,  Clause  3-  "Indian  commerce  clause") .  The  states  do  not 
have  this  legal  capacity  to  regulate  trade  and  commerce  with  the 
Indians,  except  through  Congress  Assembled.  And,  the  individual 
states  could  not  directly  treaty  with  the  tribes,  for  that  was  a 
power  enumerated  to  the  national  government  (Art. II,  Sec. 2,  CI. 2 
treaty-making  powers,  forbidden  to  the  states  by  Art.  I,  Sec.  10)  . 

Neither  the  Senate  or  House  are  representative  of  the  Indian 
tribes  and  people.  Indians  were  considered  separate  from  the  United 
States,  "although  born  within  the  boundaries  of  the  United  States, 
it  is  as  if  they  were  born  outside  the  boundaries,  the  same  as 
ambassadors  or  andDassadors  children."  (See:  Reconstruction  Debates, 
39th  &  40th  Congresses,  1866-1868).  This  is  why  Section  1  (by  the 
words  "subject  to  the  jurisdiction  thereof")  and  Section  2  (by  the 
words  "excluding  Indians  not  taxed")  of  the  14th  Amendment  were 
written  in  that  manner-  to  assure  that  Indians  were  not  citizens  of 
the  United  States  or  the  individual  states,  respectively.  Thus,  the 
original  constitutional  language  was  kept  intact  after  the  civil 
war,  and  did  not  include  Indians  as  many  lawyers  have  alleged. 

The  President  (as  Chief  Executive,  Commander  in  Chief,  etc.) 
shares  the  "treaty-making  powers"  with  the  Senate  (Art.  II,  Sec.  2, 
CI.  2).  The  Presidents  have  exercised  this  power,  from  1787  to 
1871,  several  hundred  times,  with  at  least  three  hundred  and 
sixty-seven  (367)  treaties  being  ratified  with  the  "advise  and 
consent"  of  the  Senate.  The  treaties  reflect  a  sovereign  to 
sovereign  exchange  of  governments.  Almost  every  one  of  the  treaties 
were  treaties  of  peace  and  friendship,  rather  than  treaties  of 
surrender  after  conquest  (See:  American  Indian  Treaties,  by  F.P. 
Prucha,  1994;  and,  Indian  Affairs,  Laws,  and  Treaties,  by  Kappler, 
Vol.  II,  1904). 

Like  the  Congress  and  President,  the  Judiciary  has  a  function 
in  the  question  of  Indian  Affairs.  Under  Article  III,  Section  2, 
Clause  1,  the  Judiciary  can  address  laws  of  the  United  States,  and 
treaties-made,  or  which  shall  be  made,  under  their  Authority;...". 
The  Supreme  Court,  theoretically,  has  the  power  to  check  the  other 
branches  of  government  through  its  interpretation  of  legal  federal 
(treaty)  questions.  However,  as  Milner  Ball  has  elaborated  in  his 
1986  article  Constitution,  Court,  Indian  Tribes  (ABF  Research 
Journal,  Vol.  1987,  Winter,  No.l),  the  Supreme  Court  has  created 
"legal  fictions"  to  justify  the  taking  of  Indian  rights,  lands,  and 
resources,  in  violation  of  the  treatied  word  of  the  United  States 
and  the  constitution.  At  times,  the  Court  does  what  is  right  and 
occasionally  returns  a  fair  decision  in  resolution  of  Indian  claims 
of  wrong  done  to  them.  More  often,  though,  the  Indians  are  further 
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victimized  in  the  Courts  by  being  depicted  as  the  "bad  Indian"  who 
demands  to  have  his  stolen  property  returned  from  the  unscrupulous 
whites  who  held  it  under  color  of  state  law  for  two  or  more 
generations  (U.S.  v.  Dan,  470  U.S.  39  (1985),  Oneida  Indian  Nation 
V.  County  of  Oneida,  414"U.S.  661  (1974),  Joint  Tribal  Council  of 
Passamaquoddy  Tri5e  v.  Morton,  528  F.2d  370  (1975)),  or  his  treaty 
rights  reinstated  (e.g.,  fishing  rights  in  the  U.S.  v.  Washington, 
95  S.Ct.  513  (1974),  Washington  v.  Washington  State  Commercial 
Passenger  Fishing  VesseTAis'n,  9b)  S.Ct.  3055  (1979)). 

Article  III,  Section  2,  clause  1  must  be  understood  in  the 
light  of  Article  VI,  Clause  2,  which  holds  that  "the  judges  in 
every  state  shall  be  bound  thereby,  any  Thing  in  the  Constitution 
or  laws  of  any  State  to  the  Contrary  notwithstanding."  This  means 
the  state  courts  are  bound  by  the  decisions  on  "treaties"  and  other 
federal  questions  once  decided  by  the  Supreme  Court.  This  is 
especially  true  under  the  power  of  Article  VI,  Clause  2,  which 
holds  "treaties"  are  one  of  three  sources  of  supreme  law  of  the 
land,  the  other  two  being  the  constitution  and  national  statutes. 

Popular  sovereignty  prevailed  over  state  sovereignty  at  the 
Constitutional  Convention  of  1787  (See;  The  Federalist  Papers  No. 9, 
No.  31,  No.  62,  No. 63).  The  most  important  change  In  ERe  new 
constitution  was  the  additional  precaution  reserved  to  the  people 
through  the  power  of  "Amendment"  under  Article  V  (The  Federalist 
Papers,  No. 43,  No. 49,  No.85) .  More  than  two  dozen  amendments  have 
been  added  to  the  Constitution  since  1787.  The  Fourteenth  Amendment 
covered  all  races,  but  excluded  the  Indians  in  its  assxjmption  of 
jurisdiction,  through  the  guaranteed  equal  citizenship,  created  by 
the  amendment  (See  above)  .  The  1924  Indian  Citizenship  Act  (8 
U.S.C.A.  Sec.  1401(a)(2))  did  not  properly  amend  the  U.S. 
Constitution  (Art.  I,  Sec.  2,  CI. 3  and  14th  Amendment,  Sec.  1  & 
Sec.  2) .  It  was  nothing  more  than  political  psychology  to  pacify 
the  demands  for  Indian  religious  freedom  under  the  First  Amendment 
(to  overrule  Department  of  Interior  Circular  #1665-  Religious 
Crimes  Code) .  This  generic  Indian  citizenship,  in  light  of 
constitutional  language  to  the  contrary,  is  another  legal  fiction. 

Article  IV,  Sections  3  and  4  are  important  in  the 
understanding  of  the  constitutional  relationships  between  the 
Indian  tribes,  the  states  (starting  with  Manifest  Destiny,  and 
during  the  Colonialization  of  the  American  Indian  Era  implemented 
by  the  Department  of  Interior,  1848-1871),  and  the  United  States. 
One  of  the  great  con^jromises  of  1787  was  for  the  large  states,  with 
Charter  Grants  from  the  King  that  extended  their  western  boundaries 
to  the  South  Seas  (as  discovered  and  named  by  Balboa  in  1513,  now 
the  Pacific  Ocean)  to  surrender  their  claims  to  the  undefined 
western  lands.  Virginia  was  one  of  the  large  states  that 
surrendered  her  claims,  provided  the  lands  would  be  used  for  the 
creation  of  new  states.  This  plan  resolved  many  of  the  large  state 
versus  small  state  conflicts  existing  in  the  debates  over 
(re) structuring  the  Confederated  government. 
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Article  IV,  Section  3,  Clause  1  provided  for  the  admission  of 
new  states,  as  was  previously  guaranteed  under  the  1787  N.W. 
Ordinance.  Section  3,  Clause  2  gave  the  congress  power  to  rule  over 
and  regulate  the  (ceded)  lands,  as  secured  by  treaty  with  the 
Indian  tribes.  However,  before  the  new  state  could  be  admitted  into 
the  Union  it  had  to  have  an  acceptable  "repiiblican"  form  of 
government.  Thus,  the  President  and  Congress  reviewed  and  finalized 
the  admission  of  new  states  based  on  their  successful  development 
of  republican  state  constitutions,  with  the  separation  of  powers, 
checks  &  balances,  and  reservations  for  amendments  by  the  people 
when  needed.  For  examples  of  Admission  Proclamations  of  the  states 
of  North  Dakota  (at  20-21),  South  Dakota  (at  22-24)  see  Messages 
and  Papers  of  the  Presidents,  Vol.  IX,  1889-1897,  By  J.D. 
Richardson,  1897. 

Included  in  many  of  the  states  constitutions  west  of  the 
Mississippi  and  Missouri  Rivers  were  "Compacts  with  the  United 
States"  disclaiming  jurisdiction  over  the  Indian  tribes,  rights, 
and  resources.  This  assured  the  Union  that  the  new  states  would  not 
try  to  claim  jurisdiction  over  Indian  Affairs,  for  that  would 
contravene  the  enumerated  powers  delegated  and  reserved  to  the 
national  government.  Entering  the  Union  with  a  claim  of 
jurisdiction  over  Indians  Affairs,  a  type  of  jurisdiction 
enumerated  to  the  nation  and  not  reserved  to  the  individual  states, 
would  have  resulted  in  some  of  the  new  states  being  more  than  equal 
to  their  older  peers,  and  that  was  constitutionally  unacceptable. 

We  must  note  that  Indian  Affairs  has  always  been  a  subject  of 
national  power;  but,  much  of  the  powers  enumerated  to  the 
President,  the  Congress,  and  the  Courts  have  been  (ab)used  to  the 
detriment  of  the  Indians  rather  than  used  toward  the  protection  and 
enrichment  of  the  Indian  tribes.  The  United  States  is  composed  of 
nearly  3,787,425  square  miles,  secured  by  treaties  with  the  Indian 
Tribes.  Even  with  all  the  modified  treaties,  the  Indians  still  held 
138  million  acres  In  protected  status  by  1887.  However,  under  the 
Dawes  Act  (1887-1934)  ninety  million  of  these  remaining  acres  were 
legislatively  alienated  from  Indian  ownership  for  the  enrichment 
of,  once  again,  the  new  settlers  moving  Into  Indian  territory. 
These  lands  have  never  been  returned,  even  though  there  are 
legitimate  treaties  protecting  and  reserving  the  lands  for  the 
Indians  exclusive  use. 

The  United  States  Is  supposed  to  be  a  government  of  laws  and 
not  of  men,  under  the  written  Constitution.  However,  the  laws  have 
been  changed  by  statute  or  court  decision  to  the  deprivation  of  the 
Indian  tribes,  regardless  of  canons  of  construction  of  written 
constitutions  and  treaties.  Ne  can  only  say  that  the  best  review 
article  written  on  the  legal  fictions  created  by  the  Supreme  Court, 
to  justify  this  Illegal  taking.  Is  that  written  by  Constitutional 
lawyer  Mllner  Ball  (ABF  Research  Journal,  Constitution,  Court, 
Indian  Tribes,  Winter  1986) . 
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If  there  was  a  simple  method  to  depict  the  constitutional 
provisions  balancing  the  relationships  between  the  Indian  Tribes 
and  the  individual  States,  with  the  United  States  in  pivotal 
control  of  Indian  Affairs,  then  the  following  diagram  would  be 
appropriate: 


UoitAd  States  of  America 


TRIBES 


Art.  I,  Sec. 2,  CI. 3 
Art.  I,  Sec.  8,  CI. 3 
Art.  II,  Sec.  2,  CI. 2 
Art.  Ill,  Sec.  2,  Cl.l 
Art.  V,  14th  Amd,  Seel 
Art.  VI,  Cl.l  and  CI. 2 


I 


STATES 


Art,  I,  Sec.  3,  Cl.l 
Art.  I,  Sec.  10,  Cl.l 
Art.  Ill,  Sec.  2,  Cl.l 
with  Art.  VI,  CI. 2 
Art.  V,  14th  Amd,  Sec. 2 
Art.  IV,  Sec.  3,  CI.  1 

Sec.  3,  CI.  2 

Sec.  4 


What  we  must  understand  is  that  the  tribes  and  the  states  were 
separate  sovereign  jurisdictions  under  the  U.S.  constitutional 
plan,  each  deriving  their  governmental  powers  from  the  inherent 
rights  of  their  citizens/members.  The  tribes  were  not  incorporated 
into  the  political  fabric  of  the  individual  states.  This  is  why  the 
original  state  constitutions  kept  "Indians  not  taxed"  separate  from 
the  qualified  citizens.  The  U.S.  Constitution,  still,  mandates 
keeping  the  Indian  tribes,  and  excluding  Indians  not  taxed  (tribal 
Indians),  separate  from  citizens,  contrary  to  legislative  acts. 

In  the  diagram,  the  United  States  is  the  balancing  sovereign 
that  is  bound,  by  canons  of  construction  of  treaties  and 
constitutions,  to  assure  that  this  separation  of  states  from  tribes 
is  not  violated.  However,  in  the  review  of  court  cases  we  find  that 
violations  were  believed  to  be  justifiable  in  the  states'  legal 
defense  in  the  first  Indian  cases  to  reach  the  Marshall  Court  in 
the  1830s.  This  reasoning  has  continued  ever  since.  But,  the 
erosion  of  tribal  governance  has  been  supplemented  by  the  erosion 
of  tribal  membership  by  granting  Indian  citizenship.  Contrary  to 
legislative  intent,  this  status  has  simply  became  another  means  to 
deprive  Indians  of  more  rights  or  resources,  to  the  enrichment  of 
local  governments  and  special  interests.  Citizenship  has  led  to  the 
incorporation  of  the  individual  Indian  into  the  national  political 
fabric,  and  has  resulted  in  the  application  of  the  Internal  Revenue 
Code  to  almost  all  income  entering  Indian  Country  today.  But 
citizenship  has  not  been  the  only  vehicle  used  to  take  powers  from 
Indians  and  their  native  governments. 

In  United  States  v.  Kagama,  118  U.S.  375,  155  (1886),  the 
Court  found  that  there  was  no  constitutional  basis  for  Congress  to 
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enact  a  code  of  criminal  law  for  Indian  country.  The  Court  reasoned 
that  neither  the  language  of  Article  I,  Section  2,  Clause  3, 
"excluding  Indians  not  taxed"  (as  addressed  in  the  drafting  of  the 
Fourteenth  Amendment),  or  the  Indian  Commerce  Clause  (Art.  I,  Sec. 
8,  Clause  3)  were  foundations  for  the  exercise  of  "plenary  power" 
over  Indian  Affairs.  Neither  clause  could  uphold  the  application  of 
a  criminal  code  of  jurisdiction  over  Indian  Country;  although  the 
commerce  clause  could  be  the  foundation  for  a  code  related  to  trade 
and  commerce  (Id.  at  378-79) .  This  legal  fiction  on  criminal 
jurisdiction  was  given  evev  greater  credibility  by  the  ruling  of 
Oliphant  (1978)  that  held  that  Indian  governments  do  not  have  the 
(legal)  capacity  to  criminally  prosecute  non-Indians,  as  well. 

While  attempting  to  understand  this  maze  that  has  been  written 
into  the  national  laws  governing  Indian  Affairs,  we  should  remember 
the  words  of  Felix  Cohen:  "Like  the  Miner's  Canary,  the  American 
Indian  marks  the  shift  from  fresh  air  to  poison  gas  in  our 
political  atmosphere;  our  treatment  of  the  Indian,  even  more  than 
our  treatment  of  other  minorities,  marks  the  rise  and  fall  in  our 
democratic  faith."  There  must  be  a  lesson  inherent  here  for  the 
United  States  as  pertains  to  its  constitution.  In  this  light  we  can 
reflect  on  Milner  Balls  words  (Id.  at  61)  : 

"Because  we  say  we  have  a  government  of  laws  and  not  men,  we 
hold  our  government  to  be  limited  and  to  have  no  unlimited 
power.  If  the  federal  government  nevertheless  exercises 
unrestrained  power  over  Indian  nations,  then  what  we  say  is 
not  true,  and  we  have  a  different  kind  of  government  than  we 
think  we  have.  And  if  our  government  is  different  in  fact  in 
relation  to  Native  Americans,  perhaps  it  is  not  what  we 
believe  it  is  in  relation  to  other  Americans,  including 
ourselves.  The  Court  is  regarded  as  the  institution  of 
restraint  and  a  protector  of  rights.  If  the  Court  restrains 
neither  Congress  nor  itself  in  taking  away  tribal  rights,  then 
we  are  confronted  by  a  fundamental  contradiction  between  our 
political  rhetoric  and  our  political  realities." 

HASHINGTOM  STATE  GOVERNMENT-  EXAMPLE  OF  A  COMSTXTUTIOMAL  ENIGMA 

Washington  State  has  been  allowed  to  violate  its  constitution 
just  as  the  United  States  has  in  regards  to  Indians.  This  should 
not  be  surprising  for  in  doing  so  both  governments  secure  great 
contributions  to  their  treasuries  through  the  application  of  tax 
codes  to  income  or  lands  and  natural  resources.  Both  governments 
have  supreme  courts  that  were  willing  to  classify  the  matter  as  a 
"political  question"  and  ignore  its  implications  to  the  canons  of 
construction  of  constitutions  nationwide.  This  section  will  address 
those  errors. 

To  understand  the  relationships  of  states  to  the  national 
government  we  need  to  reach  a  concise  understanding  of  "Our 
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American  Government"  (93d  Cong.,  2d  Session,  House  Document 
No. 93-341,  p. 1) ,  as  follows:  ...  we  have  at  the  local,  state,  and 
national  levels  a  democratic,  representative,  republican  form  of 
government.  It  is  "democratic"  because  the  people  govern 
themselves;  "representative"  because  they  do  so  through  elected 
representatives  chosen  by  ballot;  and  "republican"  because  the 
government  derives  its  powers  from  the  people. 

All  new  states,  admitted  to  the  Union  after  1787,  were  secured 
this  guarantee  by  the  N.W.  Ordinance  of  1787  and  Article  IV  of  the 
Constitution,  provided  their  choice  of  government  was  "republican" 
in  form.  Thus,  a  new  state  derived  its  governmental  power  from  the 
people-  founded  on  popular  sovereignty  first  and  foremost.  Yes, 
there  were  constitutional  radicals  of  1787  that  held  that  "state 
sovereignty"  was  in  place  of  the  king,  who  previously  delegated 
his  authority  through  the  colonial  charters.  This  was  acceptable 
under  the  Articles  of  Confederation  but  did  not  survive  the 
constitutional  rewrite.  Now  state  sovereignty  was  popular  in  its 
originating  source  (U.S.  Constitutional  Preamble  &  Article  IV) . 

We  will  review  the  relationship  between  the  United  States  and 
the  Indian  tribes,  as  relates  to  the  qualifications  for  statehood 
and  membership  of  emerging  territorial  governments.  Our  example, 
herein,  is  primarily  the  State  of  Washington.  But,  its  history  is 
fairly  generic  to  many  of  the  new  states  (at  least  12)  west  of  the 
Mississippi  and  Missouri  Rivers.  What  is  conclusive  is  that  Indian 
Country  (reservations  within  the  borders  of  the  State)  is  still 
extraterritorial  to  the  state;  based  on  canons  of  construction  of 
written  constitutions,  although  ignored  due  to  the  use  of  legal 
fictions  to  justify  state  jurisdictional  expansions  in  the 
Rehnquist  Court  (See:  U.S.  v.  Wheeler,  435  U.S.  313  (1978); 
Oliphant  v.  Suquamish  Indian  Tribe,  435~U.S.  191  (1978)). 

The  State  of  Washington  joined  the  United  States  in  1889,  more 
than  one  hundred  years  after  the  formation  of  the  Union.  The  State 
Constitution  begins  with  the  Preamble:  "We,  the  People  of  the  State 
of  Washington,  Grateful  to  the  Supreme  Ruler  of  the  Universe  for 
Our  Liberties,  Do  Ordain  this  Constitution."  This  is  an  important 
source  directly  confirming  "popular  sovereignty"  as  the  foundation 
to  state  governance.  State  governance  did  not  derive  from 
replacement  of  the  "King's  sovereignty"  as  was  the  case  with  some 
of  the  first  of  the  thirteen  original  states  (those  with  Charters 
of  Incorporation) .  Under  the  "Articles  of  Confederation" 
individual  state  sovereignty  was  believed  to  be  in  lieu  of  the  King 
versus  the  "social  compact"  theory  of  popular  sovereignty.  Instead, 
we  find  a  direct  modeling  on  the  "We,  the  People  of  the  United 
States"  popular  sovereignty. 

This  is  confirmed  in  the  Washington  State  Constitution, 
Article  I-  Declaration  of  Rights,  in  Section  1,  which  provides: 
"All  political  power  is  inherent  in  the  people,  and  governments 
derive  their  just  powers  from  the  consent  of  the  governed,  and  are 
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established  to  protect  and  maintain  individual  rights."  Here,  it  is 
evident,  the  same  popular  sovereignty  that  was  held  supreme  to 
individual  state  sovereignty  in  the  1787  U.S.  Constitutional 
Convention,  as  incorporated  in  the  ratified  constitution,  is  found 
instituted  at  the  state  governance  level. 

The  U.S.  constitutional  model  famously  separated  the 
sovereignty  exercised  by  the  King  into  its  logical  segments:  1)  the 
legislative  powers  were  vested  in  the  Congress  (Article  I),  to  make 
the  laws;  2)  the  Executive  powers  were  vested  in  the  President 
(Article  II),  to  enforce  the  laws;  3)  the  Judicial  powers  were 
vested  in  the  Supreme  Court  (Article  III),  to  interpret  the  laws; 
4)  the  new  states  could  be  admitted  into  the  Union  (Article  IV), 
with  a  guarantee  of  a  republican  form  of  government;  5)  the  People, 
as  the  source  of  governmental  powers,  had  powers  to  secure 
Amendments  (Article  V) ,  to  prevent  tyranny  from  over-coming 
government  and  people;  and,  6)  the  constitution,  treaties-made,  and 
acts  of  Congress  are  supreme  law  of  the  land. 

We  find  direct  parallels  in  the  Washington  State  constitution, 
which  had  followed  the  recommended  structure  of  republican 
governance.  Article  I  -  Declaration  of  Rights  assured  inherent 
rights  of  the  people  would  not  be  trampled  by  over-zealous 
government.  Article  II  vested  the  "legislative  powers"  in  the  state 
Senate  and  House  of  Representatives,  to  make  the  laws.  Article  III 
vested  the  "executive  powers"  in  the  Governor,  and  his  various 
subparts,  to  enforce  the  laws.  Article  IV  vested  the  Judicial 
powers  into  a  State  Supreme  Court  and  various  lesser  judicial 
forums,  to  interpret  the  laws.  The  power  to  amend  the  constitution, 
in  order  to  assure  that  tyranny  does  not  prevail  over  the 
democratic  populace,  was  secured  as  well  in  Article  XXIII- 
Amendments . 

Like  other  new  states,  Washington  had  to  recognize  the  U.S. 
Constitution  was  supreme;  thus,  under  Article  I-  Declaration  of 
Rights,  in  Section  2,  it  was  provided:  "The  Constitution  of  the 
United  States  is  the  supreme  law  of  the  land."  This  important 
statement  was  only  second  to  the  declaration  on  popular  sovereignty 
found  in  Section  1  (noted  above) .  It,  also,  was  in  line  with  the 
U.S.  constitutional  requirements  found  under  Article  VI. 

Like  the  United  States,  Washington  simultaneously  had,  and 
continues  to  have,  a  separate  population  of  inhabitants  that  are 
different  politically  and  legally  from  "state  citizens"  and  are 
called  "tribal  Indians."  In  respect  to  the  original,  unamended 
language  of  the  Washington  State  Constitution,  under  Article  VI- 
Elections  and  Elective  Rights,  Section  1  provides: 

[All  male  persons  of  the  age  of  twenty-one  years  or  over, 
possessing  the  following  qualifications,  shall  be  entitled  to 
vote  at  all  elections.  They  shall  be  cltlzmna  of  the  United 
States/    they  shall  have  lived  in   the  state  one  year;   and  in 
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the  county  ninety  days,  and  in  the  city,  town,  ward,  or 
precinct  thirty  days  immediately  preceding  the  election  at 
which  they  offer  to  vote:  Provided,  That  Indians  not  taxad 
shall  never  be  allowed  the  elective  franchise;. ..  " 

The  State  of  Washington  did  amend  this  section  (Amendment  2) 
of  its  constitution  in  November  of  1896;  but,  still,  the  language 
dealing  with  the  "Provided,  That  Indians  not  taxed  shall  never  be 
allowed  the  elective  franchise.."  was  retained.  Nor  was  it  changed 
by  the  subsequent  enactment  of  the  female  franchise  qualification 
(Amendment  5),  or  age  quantification.  It  must  be  noted  that  the 
definition  of  "excluding  Indians  not  taxed"  in  the  U.S.  Congress 
Reconstruction  Debates  specifically  addressed  the  fact  that 
"taxing"  an  Indian  does  not  change  his  constitutional  status.  An 
Indian  qualifying  to  exercise  the  franchise,  state  or  national,  was 
not  a  simple  matter  of  taxation  or  wealth.  The  reference  to  the 
phrase  in  the  state  constitution  is  a  confirmation  of  the  national 
constitutional  standard.  In  conclusion,  the  Indians  were  not  state 
or  U.S.  "citizens"  based  on  the  14th  Amendment. 

We  must  remember,  that  the  State  of  Washington  (1889)  came 
into  the  Union  after  the  Civil  War.  The  Fourteenth  Amendment  was 
already  a  part  of  the  U.S.  Constitution.  Section  1  of  the  U.S. 
Constitution  provided  that  Indians  not  taxed  were  not  "subject  to 
the  jurisdiction'  of  the  United  States,  that  is  why  the  U.S. 
entered  treaties  with  the  tribes  or  regulated  commerce  with  them; 
nor,  in  Section  2  were  Indians  subject  to  individual  state 
jurisdiction,  as  exemplified  by  reiteration  of  the  words  "Excluding 
Indians  not  taxed"  in  the  section  (See;  Minutes  of  the 
Reconstruction  Debates,  39th  &  40th  U.S.  Congresses,  1866-1868) . 

Thus,  the  Washington  State  Constitution,  in  Article  II- 
Legislative  Department,  restricted  the  ability  to  count  the  "tribal 
Indians"  living  within  the  exterior  boundaries  of  the  states  as 
amongst  those  represented  by  State  government.  It  provided, 
therein,  as  follows: 

Section  3.  The  legislature  shall  provide  by  laws  for  an 
enumeration  of  the  inhabitants  of  the  state  in  the  year  one 
thousand  eight  hundred  and  ninety-five,  and  every  ten  years 
thereafter;  and  at  the  first  session  after  such 
enumeration,  and  also  after  each  enumeration  made  by  the 
authority  of  the  United  States,  the  legislature  shall 
apportion  and  district  the  anew  the  members  of  the  senate 
and  house  of  representatives  according  to  the  number  of 
inhabitants,  axeluding  Indiang  not  taxad, . . . . ". 

The  United  States,  during  the  "Colonialization  of  the  American 
Indians,"  from  1848  to  1871  (See:  Federal  Indian  Policy,  by  F.P. 
Prucha) ,  was  simultaneously  expanding  ever  westward,  west  of  the 

23 


388 


Mississippi  and  Missouri  Rivers,  formerly  the  exclusive  Indian 
Territory.  The  U.S.  federal  Indian  treaty  policy  shifted  under  the 
Administration  of  George  Manypenny,  Commissioner  of  Indian  Affairs, 
then  located  inside  the  Department  of  Interior  (as  transferred  from 
the  War  Department,  1848) .  Indians,  by  treaty,  were  to  be  relocated 
to  the  new  "Indian  Reservations."  In  return  for  treaty  commitments 
from  the  United  States,  to  guarantee  retention  of  inherent  and 
"reserved  rights"  of  the  tribal  people  and  their  governments  (See: 
U.S.  V.  Winans,  198  U.S.  371,  at  381  1905),  the  U.S.  secured 
millions  ol  iquare  miles  of  ceded  lands  from  the  tribes  by 
treaties.  The  tribes  never  gave  up  their  rights  to 
self-determination  and  self-government  or  jurisdiction  over  their 
interior  affairs  under  those  treaties. 

The  newly  emerging  states  (after  1848,  more  or  less)  were 
obliged  to  develop  state  constitutions  under  the  requirements 
in^osed  by  the  U.S.  Constitution  (Article  IV,  Section  4);  that  is 
a  "republican  form  of  government."  At  the  same  time,  the  United 
States,  based  on  the  treaty  cessions  of  land,  and  under  the  powers 
to  rule  &  regulate  such  lands,  issued  territorial  entitlements  to 
the  new  states  under  authority  of  Article  IV,  Section  3. 

The  United  States  continued  to  exercise  the  national  powers 
over  the  control  and  regulation  of  "Indian  Affairs"  above  and 
beyond  the  powers  of  the  individual  states.  The  State  of  Washing- 
ton, like  many  of  its  peers,  was  required  to  acknowledge  this 
restriction  in  its  constitution.  Thus,  Article  XXVI-  Compact  With 
The  United  States  provides,  still,  today: 

Wie  following  ordinance  shall  be  irrevocable  without 
the  consent   of  the   United  States  and  the  people  of  this 

state:  First   

Second,  That  the  people  inhabiting  this  state  do  agree  and 
declare  that  they  forever  disclaim  all  right  and  title  to 
the  unappropriated  public  lands  lying  within  the  boundaries 
of  this  state,  and  to  all  lands  lying  within  said  limits 
owned  or  held  by  any  Indian  or  Zndiaxi  tribmm/  and  that, 
until  the  title  thereto  shall  have  been  extinguished  by  the 
United  States,  the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  United  States,  and  said  Indian  land* 
shall  remain  under  the  absolute  jurisdiction  and  control  of 
the  congress  of  the  United  States,  and  that  the  lands 
belonging  to  citizens  of  the  United  States  residing  without 
the  limits  of  this  state  shall  never  be  taxed  at  a  higher 
rate  than  the  lands  belonging  to  residents  thereof,  and 
that  no  taxes  shall  be  imposed  by  the  state  on  lands  or 
property  therein  belonging  to  or  which  may  be  hereafter 
purchased  by  the  United  States  or  reserved  for  use: 
Provided,  That  nothing  in  this  ordinance  shall  preclude  the 
state  from  taxing,  as  other  lands  are  taxed,  any  lands 
owned  or  held  by  any  Indian  vho  has  smvrmd  bis  tribal 
rmlation,  and  has  obtained  from  the  United  States  or  from 
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any  person  a  title  thereto  by  patent  or  other  grant,  save 
and  except  such  lands  as  have  been  or  may  be  granted  to  any 
Indian  or  Indians  under  any  act  of  congress  containing  a 
provision  exempting  the  lands  thus  granted  from  taxation, 
which  exemption  shall  continue  so  long  as  and  to  such  an 
extent  as  such  act  of  congress  may  prescribe. " 

It  is  important  to  take  historical  note  of  the  two  important 
sources  of  information  available  to  define  "excluding  Indians  not 
taxed"  and  "tribal  Indians"  at  the  time  this  constitutional 
compact  was  drafted.  The  first  source  was  found  in  the  U.S. 
Constitutional  Debates  on  Reconstruction,  during  the  39th  and  40th 
Reconstruction  Congresses  (1866-1868) .  It  was  made  very  clear  the 
Indians  who  have  maintained  their  "tribal  relations"  were  otherwise 
known  constitutionally  as  "excluding  Indians  not  taxed."  And,  they 
were  not  "subject  to  the  jurisdiction"  of  the  United  States 
(Section  1,  14th  Amendment),  nor  were  they  subject  to  the 
jurisdiction  of  the  State (s)  (Section  2,  14th  Amendment). 

This  whole  constitutional  construct  of  the  language  was 
reviewed  in  the  case  of  Elk  v.  Wilkins  (112  U.S.  94,  1884),  which 
confirmed  this  constitutional  separation  of  tribal  Indians  from  the 
general  citizenship  and  the  jurisdiction  of  both  state  and  national 
governments.  This  case  was  five  years  old  when  the  State  of 
Washington  was  admitted  into  the  Union.  Tribal  Indians  were 
separate  and  had  their  own  governance  over  tribal  internal  affairs, 
and  external  government-to-government  relationships  (as  in  treaty 
relations) .  Another  case.  Won  Kim  Ark  preceded  this  definition,  in 
dicta,  but  indicated  its  correctness  of  interpretation  at  the  time. 
For  a  more  indepth  review  of  the  status  of  the  Indians  (as 
"excluding  Indians  not  taxed")  the  reader  should  see  the  Department 
of  Interior  Solicitors  Opinions  (November  7,  1940  and  November  22, 
1940.  pp. 990-1000) ;  however,  beware,  while  the  opinions  are 
historically  correct,  the  author  was  obviously  forced  to  conclude 
the  Indian  Citizenship  Act  overrode  the  14th  Amendment. 

It  is  important  to  take  notice  that,  over  time,  there  were 
individual  Indians  that  had  separated  themselves  from  the  tribes  to 
become  non-tribal  (just  as  John  Elk,  the  Omaha  Indian  did,  per  the 
ElK  case),  as  anticipated  in  Article  XXVI,  Section  2  of  the 
Washington  Constitution,  Such  Indians  were  no  longer  considered  as 
covered  by  the  language  of  "Excluding  Indians  not  taxed."  Such 
individuals,  when  new  states  emerged  from  territorial  status,  could 
become  classified  as  non-tribal  Indians  by  their  separation  from 
their  tribal  people.  They  could,  as  delineated  in  Elk,  become 
citizen  Indians.  Many  individual  Indians  refused  to  move  to  the 
treaty-established  reservations.  Instead,  they  separated  from  the 
tribes  and  became  owners  of  "Indian  homesteads"  under  various  acts 
of  Congress  (e.g.,  Dawes  Act  of  1887  and  Indian  Homesteads  with 
trust  periods)  .  In  the  State  of  Washington  many  Indians  became  non- 
tribal  and  lived  on  such  homesteads.  They  form  the  modern  day 
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Nooksack,  Stillaguamish,  Upper  Skagit,  and  other  "tribes"  (e.g., 
the  Samish)  most  recently  recognized  by  the  Department  of  Interior. 
Today  their  "reservations"  are  actually  remnants  of  old  Indian 
homesteads  that  were  secured  under  an  Act  of  Congress  and  placed 
into  "trust"  for  twenty-five  years,  unless  extended  in  time. 

The  difficulty  for  state  governments  has  been  the  inability  to 
distinguish,  over  time,  between  those  Indians  that  have  always 
maintained  their  tribal  relationships  and  identity  (for  example, 
the  Lummi,  Swinomish,  Tulalip,  Suquamish,  Nisqually,  and  other 
treaty  tribes  of  Washington  State  located  on  treaty  established 
reservations)  and  non-tribal  Indians  that  refused  to  relocate  upon 
a  reservation  but  lived  on  family  homesteads,  separate  from  tribal 
communities.  This  is  why  the  State  of  Washington  Constitution 
addresses  "tribal  Indians"  and  "excluding  Indians  not  taxed"  as  a 
means  to  qualify  those  who  it  does  not  have  jurisdiction  over. 
Individual  Indians  with  homesteads,  of  course,  eventually  qualified 
as  U.S.  Citizens  and  thereby  became  a  state  citizen,  capable  of 
exercising  the  elective  framchise,  once  their  period  of  trust 
protection  expired  over  their  homesteads  (originally  25  years) . 

Now,  today,  Washington  State  has  exercised  the  power  to  amend 
its  constitution  seventy-five  times  successfully,  with  an 
additional  eight  amendments  still  pending  proper  ratification.  And, 
it  is  noteworthy,  that  the  State  never  once  addressed  the 
limitations  imposed  by  Article  XXVI,  as  pertains  to  the  Indians  and 
the  lack  of  state  jurisdiction  over  the  same. 

Washington  State  was  not  the  only  newly  emerging  State  to  join 
the  Union  with  a  restriction  on  jurisdiction  over  Indian  Country. 
Of  the  dozen,  or  more,  states  with  constitutional  disclaimers  there 
have  been  different  approaches  to  reacting  to  the  "constitutional 
amendment"  requirements  imposed  upon  those  states  when  the  issue  of 
P.L.  280  surfaced  sixty- four  years  later.  There  were  several  new, 
earlier  nid-westem  states  admitted  into  the  Union  without 
"constitutional"  disclaimers;  but,  their  enabling  legislation  did 
disclose  their  legislative  disclaimers  of  jurisdiction  over  Indian 
Affairs.  However,  as  pressures  for  westward  expansion  increased, 
the  restrictions  upon  jurisdiction  became  more  pronounced  and 
constitutional  disclaimers  were  a  mandated  part  of  the  legal  price 
for  Union  admission. 

The  States  of  Washington,  Montana,  Arizona,  North  Dakota, 
Utah,  Wyoming,  Alaska,  Idaho,  South  Dakota,  Colorado,  New  Mexico, 
Oklahoma,  and  Hawaii,  for  exaople,  are  "constitutional  disclaimer 
states."  But,  states  that  were  acfeiltted  into  the  union  closer  in 
time  to  the  federal  Indian  policy  shift  that  transpired  in  the  late 
1840*8,  at  the  beginning  of  the  colonialization  of  the  American 
Indian,  ended  up  with  enabling  act  (legislative)  limitations  and 
not  constitutional  prohibitions. 

Washington,  Montana,  Arizona,  Idaho,  North  Dakota,  Utah,  and 
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South  Dakota  all  represent  the  conflict  over  whether  or  not  state 
constitutional  amendments  were  mandatory  for  these  states  to  assume 
jurisdiction  over  the  Indian  reserves  under  authority  of  Public  Law 
280.  These  states  had/have  constitutional  disclaimers.  The  people 
of  Wyoming  voted  down  the  proposed  constitutional  amendment  to 
remove  the  disclaimer.  The  State  of  North  Dakota  was  sued  and 
forced  to  submit  the  question  as  a  matter  of  amendment  to  the 
people.  South  Dakota,  like  the  State  of  Washington,  simply  sought 
to  ignore  canons  of  construction  of  written  constitutions  and 
superimposed  their  claims  to  jurisdiction  by  legislation.  The  South 
Dakota  Supreme  Court  inviolated  the  state's  legislative  assumption 
of  partial  jurisdiction.  The  Supreme  Courts  of  Arizona,  Washington, 
and  Montana  upheld  the  legislative  assumption,  even  though  it  was 
contrary  to  the  state  constitutions.  These  states  manifest  a 
dangerous  cancer  growing  in  the  U.S.  constitutional  repviblic. 

For  those  without  the  background  on  Public  Law  280,  a  review 
may  be  appropriate.  From  1948  to  1974,  the  United  States  shifted 
its  federal  Indian  policy  and  began  to  "terminate  tribal  Indians." 
There  was  popular  support,  in  the  Terminationist  Congress  of  1953, 
to  enact  the  proposals  for  state  assumption  of  criminal  (25 
U.S.C.A,  Section  1321,  and  18  U.S.C.A.  1162)  and  civil  jurisdiction 
(25  U.S.C.A.  Section  1322,  and  28  U.S.C.A.  Section  1360)  over  any 
and  all...  offenses  or  causes  of  action  respectively  within  the 
borders  of  the  Indian  reservations,  and  the  mentioned  states.  In 
1968  (See:  Indian  Civil  Rights  Act,  and  25  U.S.C.A.  Section  1321, 
25  U.S.C.A.  Section  1326),  the  tribes,  and  their  allies,  were  able 
to  convince  the  U.S.  Congress  to  take  a  step  backwards  and  to 
assure  the  tribes'  "consent"  would  first  be  obtained  before  the 
non-mandatory  states  attempted  to  apply  Public  Law  280. 

However,  the  consent  issue  aside,  section  six  of  Public  Law 
280  provided:  "Notwithstanding  the  provisions  of  the  enabling  Act 
for  the  admission  of  a  State,  the  consent  of  the  United  States  is 
hereby  given  to  the  people  of  any  State  to  amend,  where  necessary, 
their  State  constitution  or  existing  statutes,  as  the  case  may  be, 
to  remove  any  legal  impediment  to  the  assumption  of  civil  or 
criminal  jurisdiction  in  accordance  with  the  provisions  of  this 
subchapter.  The  provisions  of  this  subchapter  shall  not  become 
effective  with  respect  to  such  assumption  of  jurisdiction  by  any 
such  State  until  the  people  thereof  have  appropriately  amended 
their  State  constitution  or  statutes,  as  the  case  may  be  (25 
U.S.C.A.  Section  1324,  originally  enacted  as  Act  of  Aug.  15,  1953, 
Ch.  505,  Section  6,  67  Stat.  590). 

This  section  did  not  authorize  the  violations  of  canons  of 
construction  of  written  constitutions.  Those  states  with 
constitutional  prohibitions  should  have  had  to  remove  the  offending 
language  by  eimendment,  to  determine  if  it  was  the  will  of  the 
people  (the  source  of  governmental  power) .  The  choice  of  the  people 
of  Wyoming  as  "No"  to  the  amendment.  South  Dakota  had  to  be  sued 
and  forced  to  retreat  from  the  legislative  route.  But,  the  other 
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mentioned  state  supreme  courts  ignored  the  constitutional 
requirements.  The  U.S.  Supreme  looked  that  other  way,  under  the 
claim  that  this  was  a  matter  of  "state  law"  and  not  a  federal 
question.  But,  it  is  a  federal  question  under  Article  IV,  Section 
4,  in  that  it  erodes  the  value  of  the  "guarantee  to  every  State  of 
this  Union  a  Republican  Form  of  Government." 

In  retrospect,  some  states  began  to  realize,  after  assumption 
of  criminal  and  civil  jurisdiction,  that  there  always  is  a  cost  to 
the  tax  payers  whenever  governmental  jurisdiction  is  expanded. 
Therefore,  states,  like  tribes  that  were  dissatisfied  with  state 
unilaterally  assuming  jurisdiction  over  Indians,  sought  the 
establishment  of  federal  retrocession  processes  to  reverse  the 
assumption.  Thus,  25  U.S.C.A.  Section  1323  was  enacted  to  authorize 
an  orderly  retrocession,  although  not  all  states  have  been  willing 
to  retrocede  some  have  (e.g.,  Arizona).  Even  with  retrocession  as 
a  possibility,  this  does  not  excuse  the  violations  of  the 
republican  form  of  government  so  cherished  in  America  today 
(although  current  militias  indicate  a  backlash) . 

It  has  not  been  a  single  question  of  which  state  lawfully 
assiamed  jurisdiction,  when  addressing  the  differences  between 
states  that  had  constitutional  disclaimers,  like  Washington  for 
example,  versus  states  that  had  organic  document  (legislative)  dis- 
claimers, like  Minnesota.  The  Supreme  Court  had  the  opportunity  to 
address  and  apply  a  uniform  canon  of  construction  of  written 
constitutions  to  all  states,  in  light  of  the  "Amendment"  powers 
written  into  the  republican  forms  of  state  government  mandated  in 
the  U.S.  Constitution  and  N.W.  Ordinance.  One  such  opportune  case 
to  address  this  as  a  federal  question  was  Washington  v.  Yakima 
Tribe  (439  U.S.  at  484,  in  1979).  The  effect  of  the  Court  decree 
equates  acts  of  legislature  equal  to  constitutional  amendments; 
which  is  a  legal  fiction  that  undermines  the  soundness  of 
constitutional  republican  governance  (at  both  the  state  and 
national  levels) .  It  makes  a  mockery  of  the  retained  powers  of 
amendment  belonging  to  the  populace,  a  power  that  is  the  checkmate 
against  tyranny  in  popular  based  governments. 

Such  a  frivolous  review  by  the  Supreme  Court  reminds  us  of  the 
Radio  Address  of  President  Roosevelt  in  which  he  stated,  "I  want 
what  all  Americans  want,  a  United  States  Supreme  Court  that  shall 
adhere  to  the  canons  of  construction  of  written  constitutions,  and 
not  amendment  by  judicial  sayso."  Legal  fictions  that  make 
legislative  enactments  the  equivalent  to  constitutional  amendments 
are  directly  manifest  of  the  fear  that  confronted  the  President. 

It  must  be  recognized  that  Washington  State,  as  an  example, 
makes  a  revenue  windfall  by  exercising  illegal  taxation  jurisdic- 
tion inside  the  boundaries  of  the  Indian  Reservations.  The  federal 
court  ruled  that  P.L.  280  gave  the  state  this  jurisdiction  when  in 
fact  it  definitely  was  silent  on  taxation  powers.  This  assumption 
of  taxation  jurisdiction  made  a  mockery  of  the  constitutional 
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amendment  process,  nationwide.  It  has  been  implemented  as  a  cheap 
means  to  secure  state  jurisdiction  over  Indian  Affairs  for  the 
enrichment  of  the  state  treasury,  contrary  to  national  law. 

In  addition,  the  state  has  had  the  support  of  the  Supreme 
Court  in  cases  that  effectively  were  a  " looking- the-other-way" 
review;  in  order  to  allow  the  states  to  collect  (otherwise  illegal) 
taxes  on  the  sales  of  cigarettes,  alcohol,  or  any  other 
commercially  valued  goods  of  commerce  and  trade  sold  in  Indian 
Country  by  Indians  to  non-Indians.  These  judicial  interpretations 
have  been  foxonded  upon  legal  fictions-  there  are  no  federal  tax 
enactments  that  extended  this  taxation  power  to  the  states  over 
Indian  Country.  Neither  of  the  respective  provisions  of  delegated 
authority  found  under  the  criminal  or  civil  portions  of  Public  Law 
280  authorized  any  type  of  taxation  authority  to  the  state (s)  over 
Indian  commerce;  but,  the  Supreme  Court  "legalized"  this  exercise 
of  jurisdiction  by  alleging  the  enactment  did  extend  this  type  of 
jurisdiction  to  the  state(s).  The  U.S.  Congress  did  not  purposely 
exercise  the  powers  of  the  Indian  Commerce  Clause  (Art.  I,  Sec.  8, 
CI. 3)  and  give  the  states  this  taxing  jurisdiction  under  P.L.  280 
(this  assumes  the  clause  reaches  into  Indian  internal  affairs) .  It 
is  an  established  doctrine  that  such  actions  must  be  expressly  done 
in  clear  and  unambiguous  terms  to  be  legal;  but,  the  Rehnquist 
Court  has  ignored  this  doctrine  to  the  convenience  of  state 
governments. 

This  type  of  legislative  power  (i.e.,  legislation  by  judicial 
decree)  is  not  delegated  to  the  Supreme  Court  under  the  eniomerated 
powers  or  the  implied  powers  of  the  constitution.  The  whole 
construct  violates  the  separation  of  powers  and  checks  &  balances 
doctrines  of  the  U.S.  Constitution.  The  Supreme  Court  has  simply 
followed  the  popular  state  politics  of  the  day  and  terminated  an 
exclusive  area  of  jurisdiction  reserved  by  the  tribes-  as  a  natural 
extension  of  their  inherent  power.  The  Court  held  that  such  powers 
are  secured  to  the  United  States  by  its  exercise  of  the  "Commerce 
Clause"  power  (Article  I,  Section  8,  Clause  3,  as  its  source  of 
"plenary  powers"  over  Indian  Affairs),  when  the  nation  chose  to 
exercise  this  power.  Originally  this  clause  was  intended  to  govern 
the  actions  of  non-Indian  citizens  and  not  the  internal  affairs  of 
the  Indian  tribes;  thus,  another  legal  fiction  of  convenience  (See: 
U.S.  V  Kaqama,  118  U.S.  375,  6  S.Ct.  1109,  30  L.Ed.  228  (1886)  has 
gained  ground. 

There  are  no  constitutional  justifications  for  the  U.S. 
Supreme  Court  to  violate  the  "separation  of  powers"  doctrine.  But, 
whenever  the  court  reads  into  the  law  that  which  is  not  there  and 
never  intended  by  the  congress,  then  it  legislates  by  judicial 
decree.  The  Court  should  leave  it  to  the  congress  to  exercise  the 
"commerce  clause"  in  its  own  time.  We,  the  tribes,  of  course, 
prefer  the  congress  to  use  the  enumerated  power  to  regulate  their 
citizenry  and  not  the  internal  affairs  of  the  tribes. 
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Neither  the  language  of  the  U.S.  Constitution,  or  the  various 
state  constitutions,  empowers  or  authorizes  the  Congress  to  "waiver 
the  tribes  sovereign  immunity"  or  remove  "civil  jurisdiction"  from 
the  control  of  the  tribes.  Such  power  cannot  be  found  in  the 
treaty-making  power,  the  commerce  power,  nor  the  exclusion  of 
Indians  from  representation  in  the  republican  government. 

We  have  seen  that  the  doctrine  of  "discovery"  had  given  the 
foreign  sovereigns,  in  international  law,  the  rights  of  first 
purchase  to  the  exclusion  of  all  others,  if  the  Indians  chose  to 
sell.  The  doctrine  of  "conquest"  is  a  legal  fiction  given  great 
weight  in  the  Tee-Hit-Ton  Court  (1954),  as  more  then  seven  hundred 
treaties  of  peace  and  friendship  attests  to  the  contrary.  The 
tribes  were  never  incorporated  by  either  the  state  or  U.S. 
governments,  according  to  Chief  Justice  Marshall.  Justice  Rehnquist 
had  created  a  fictional  incorporation  to  justify  the  destruction  of 
tribal  governance  since  1978,  and  in  contravention  to  Marshall's 
precedential  rulings.  This  conflict  continues  to  influence  the 
underlining  debates  over  Indian  self-governance,  as  secured  by 
national  legislation  since  1988.  As  noted,  this  self -governance 
issue  reflects  the  old  "capacity"  debates  of  five  hundred  years 
ago.  It  is  a  shame  after  the  passing  of  centuries,  there  are  still 
ignorant  politicians  and  special  interests  that  perceive  themselves 
as  superior  to  Indian  people  and  governments  as  much  as  the 
"Conquistadors"  did  under  the  "encomienda"  system. 

The  attempts  to  take  away  tribal  civil  jurisdiction  can  only 
be  branded  as  racial  politics  in  its  greatest  manifestation...  the 
abuse  of  the  power  of  "We  the  People, "  in  a  form  of  governmental 
tyranny  (plenary  power)  over  Indian  Affairs,  is  used  like  the  sword 
of  Juan  Gines  de  Sepulveda  to  the  detriment  of  all  tribes. 

In  the  beginning,  the  United  States  had  used  the  "Indian 
commerce  clause"  to  limit  the  actions  of  unscrupulous  whites  when 
they  entered  Indian  Country.  However,  the  protective  use  of  this 
power  has  been  used  very  infrequently.  The  most  recent 
controversial  use  of  the  power  has  been  the  Indian  Gaming 
Regulatory  Act.  The  power  could  have  been  exercised  to  provide  a 
strong  "Indian  Tribal  Government  Tax  Status  Act"  that  would  have 
effectively  let  Indians  participate  in  the  national  economy;  but 
that  dream  was  killed  because  of  a  few  dissatisfied  congressmen. 
The  list  of  protective  use  of  the  power  is  not  to  great. 

There  are  so  many  non-Indians  that  claim  the  reservations  are 
not  conducive  to  business  development.  Much  of  the  confusion  is  the 
result  of  weak,  antiquated  federal  laws  in  trade  and  intercourse. 
The  Congress  can  easily  exercise  this  power  to  mandate  the 
development  of  a  "Uniform  Commercial  Code"  that  would  alleviate  the 
business  communities'  fears  of  doing  business  in  Indian  Country. 
Remember,  it  took  half  a  century,  or  more,  for  the  draft  UCC  to  be 
completed  in  a  form  acceptable  for  all  the  members  of  the  Union. 
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The  "Guardian"  has  not  chosen  to  help  the  "Ward"  develop  to  a 
level  it  can  compete  and  survive  on  its  own.  If  "plenary  power"  is 
based  on  the  "Indian  commerce  clause"  then  that  power  should  be 
used  to  the  enrichment  of  the  ward,  not  the  guardian.  Indian  gaming 
and  other  commercial  enterprises  have  always  had  a  great 
"multiplier"  impact  upon  the  surrounding  non- Indian  communities,  in 
increased  jobs  and  dollar  marketability,  as  can  other  ventures. 

The  Indian  reservations  have  the  highest  infant  mortality, 
shortest  life-expectancy,  poorest  housing,  highest  poverty,  lowest 
educational/vocational  attainment,  and  highest  unemployment  and 
underemployment.  In  addition,  the  federal  policies,  over  time,  have 
destroyed  the  Indian  family,  extended  family,  sense  of  community 
and  the  correlating  trational  and  ceremonial  values  &  religions,  as 
well  as  purposely  undermined  tribal  self -governance.  All  Indian 
lands  and  natural  resources  had  been  in  the  complete  control  of  the 
Bureau  of  Indian  Affairs,  and  has  resulted  in  a  significant  portion 
of  the  reserved  lands  being  sold  to  non-Indians  for  pennies  on  the 
dollar.  When  the  states  made  it  illegal  for  Indians  to  hunt,  fisn, 
or  gather  then  starvation  set  in  and  public  assistance  was  only 
available  if  the  Indians  immediately  sold  all  interests  in  tribal 
land.  Any  business  or  industrial  developments  planned  for  Indian 
reservations  are  immediately  challenged  by  local  government  and  the 
resultant  lawsuits  drive  away  the  investors.  Any  income  entering 
the  reservation  is  then  taxed  by  the  federal  government  based  on 
the  current  application  of  the  Internal  Revenue  Code  to  tribal 
Indians  based  on  tax  court  decisions,  not  legislative  enactments. 

This  is  why  the  current  hearing  is  offensive  to  the  tribes! 
The  United  States  should  exercise  power  with  honor  not  disgrace. 
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Testimony  of 

BiH  Anoatubby,  Governor  of  the  Chickasaw  Nation 

Senate  Committee  on  Indian  Aflairs 

September  24,  1996 

Mr.  Chairman,  on  behalf  of  the  people  of  the  Chickasaw  Nation,  I  extend  our 
appreciation  for  being  given  the  opportunity  to  provide  comments  before  the  distin- 
guished members  of  this  Committee. 

My  name  is  Bill  Anoatubby,  and  I  am  the  governor  of  the  Chickasaw  Nation.  One 
of  the  Rve  Civilized  Tribes,  the  Chickasaw  Nation  encompasses  more  than  7,648  square 
miles  of  south  central  Oklahoma.  According  to  the  1990  Census,  the  Chickasaw  Nation 
is  the  13th  largest  Indian  tribe  in  the  United  States. 

We  are  pleased  that  the  Senate  Committee  on  Indian  Affsurs  is  allowing  us  this 
opportunity  to  provide  input  regarding  the  overall  issue  of  tribal  sovereign  immunity.  We 
are  also  pleased  to  acknowledge,  with  gratitude.  Vice  Chairman  E>aniel  Inouye's 
commitment  to  hold  this  hearing  regarding  the  concerns  included  at  Section  329  of  the 
Senate's  Fiscal  Year  1997  Interior  Appropriations  bill. 

The  Chickasaw  Nation  has  been  blessed  in  many  ways.  Among  those  blessings,  we 
cotmt  the  excellent  working  relationship  that  our  tribal  government  has  with  many 
members  of  the  Congress.  It  has  been  our  honor  and  privilege  to  have  also  worked  closely 
and  well  with  numerous  federal  departments  and  agencies.  That  working  relationship  has 
been  fostered  by—  and  founded  upon—  the  govemmcnt-to-gpvernment  dealings  which 
have  been  mandated  throtighout  the  history  of  the  United  States  of  America. 


397 


That  mandate  has  been  contained  in  every  sin^  treaty  between  our  two  nations. 
Between  1787,  the  year  of  the  first  treaties  between  the  United  States  and  tribal 
governments,  and  1871 ,  the  year  in  which  treaties  were  no  longer  entered  into  between 
the  federal  and  tribal  govemmoits,  hundreds  of  treaties  were  concfaded.  In  virtually  every 
one  of  those  treaties,  each  tribe  gave  up  its  lands  in  exchange  for  promises  by  the  federal 
government.  Those  promises  have  amounted  to  and  are  considered  to  be  the  trust 
obligations  which  the  United  States  has  for  the  tribes  and  their  citizens. 

When  considering  the  entire  history  of  American-tribal  relations,  it  is  easy  to  see 
that  those  obligations  have  not  always  been  totally  and  faithfully  upheld  by  the  federal 
government.  Scrutiny  of  those  obligations  b  required  every  day  by  the  challenges  and 
demands  placed  upon  both  our  governments.  That  scrutiny  often  leads  to  the  removal 
of  more  and  more  of  the  powers  and  authorities  of  the  tribes,  and  those  are  powers  and 
authorities  which  ought  to  be  exercised  by  and  reserved  to  ^my government.  As  the  trustee 
for  the  tribal  nations,  it  should  be  the  responsibility  of  the  federal  government  to  make 
sure  that  the  sovereign  powers  and  authorities  of  the  tribes  are  not  only  protected,  but 
expanded  to  at  least  equal  those  of  other  governments  inso&r  as  regulatory  powers  within 
the  tribe  itself  are  concerned. 

In  the  beginning  of  the  history  of  the  United  States,  treaties  between  America  and 

the  tribes  were  agreements  between  equals,  one  sovereign  to  another.  Tribal  governments 

were  accorded  the  same  significance  and  respect  as  any  foreign  nation.    Because  of  the 

'  tenuous  condition  of  the  new  United  States  of  America,  every  effort  was  made  to  seek  and 

obtain  the  tribes  as  valuable  and  important  allies. 
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As  one  of  the  first  tribes  on  this  continent  to  befriend  the  fledgling  Americans  in 
their  efforts  to  found  the  United  States,  the  Gnckasaw  Nation  has  been  a  staunch  friend 
and  reliable  ally.  When  the  call  to  arms  was  issued  by  the  Continental  Congress,  the 
Chickasaw  Nation  responded  with  a  force  under  the  leadership  of  one  of  our  great  war 
chiefs,  Piomingo.  Domingo  and  his  party  of  Chickasaw  warriors  walked  more  than  one 
thousand  miles  to  respond  to  General  George  Washington's  call  for  help.  Fifty  years  later, 
our  tribal  leaders  were  presented  with  the  demand  from  the  nation's  capital  that  we 
surrender  the  lands  our  ancestors  had  called  home  for  thousands  of  years. 

And  that  was  just  the  beginning  of  the  long  and  convoluted  evolutionary  process 
of  the  United  States  governments'  dealings  with  the  tribes,  constituting  what  amounted 
to  federal  Indian  policy.  The  Chickasaw  Nation  was  one  of  the  subjects  of  a  move  in 
Congress  to  terminate  the  tribal  governments  of  the  Five  Civilized  Tribes  and  end  the 
status  of  each  of  those  as  tribal  nations  and  governments.  Operating  under  that  belief 
from  the  time  of  Oklahoma  statehood  in  1907,  it  was  not  until  1969  that  we,  ourselves, 
found  out  that,  despite  the  intentions  of  Congress,  the  Chickasaw  Nation  and  the  others 
of  the  Rve  Civilized  tribes  were  not  terminated  in  law.  In  1971 ,  we  reinstituted  our  tribal 
government  and  are  now  making  progress  like  our  tribe  has  not  seen  since  before  the 
American  Civil  War. 

We  have  so  far  survived  all  sorts  of  attempts  to  restrict  our  sovereignty,  attempts 
which  amount  to  direct  threats  against  the  very  existence  of  our  tribal  nation.  Those 
threats  have  been  mounted  from—  it  seems—  all  directions.  In  the  earliest  days  (^  the 
United  States,  the  tribes  were  courted  because  they  were  powerful  and  because  they 
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controlled  the  lands.  Those  lands  were  later  desired  and  needed  for  the  expansion  of  the 
United  States,  so  they  were  taken.  Then,  when  the  tribes  had  learned  to  stuvivc-  if  not 
benefit  and  prosper—  on  their  'new'  lands,  the  demands  came  that  even  those  lands  were 
needed  in  the  national  interest  of  expansion.  Having  been  herded  onto  lesser  and  lesser 
desirable  lands,  the  tribes  made  do  with  what  they  had,  at  least  mitil  it  became  time  to, 
once  again,  take  those  remaining  lands  away  from  them.  Year  by  year,  treaty  after  treaty 
was  negated,  ignored  or  abrogated. 

In  the  history  of  the  United  States,  the  Qjngress  formtilated  federal  Indian  policy 
which  evolved  hand-in-hand  with  the  perceived  needs  of  the  cotmtry.  At  first,  the  policy 
was  to  treat  with  the  tnLw-  as  governmental  equals.  Then  the  policy  shifted  to  one  of 
removing  the  tribes  from  their  lands  and  resettling  them  in  areas  which  would  not  be 
under  immediate  threat  or  demand.  The  policy  then  changed  to  one  of  termination  or, 
failing  that ,  assimilation.  Rnding  that  neither  one  of  those  worked  very  well,  the  emphasis 
shifted  to  a  more  grandfatherly  manner  of  dealing  with  the  tribes,  through  which 
everything  was  done  for  the  tribes  by  the  federal  government,  in  what  was  at  that  time 
determined  to  be  the  'best'  method  of  providing  for  the  tribes  and  their  citizens.  That 
period  was  followed  by  the  period  in  which  we  now  find  ourselves,  that  of  self- 
determination  and  self-governance. 

Throu^  the  ivgingand  strong  support  of  the  G>ngress,  the  White  House  and  other 
federal  agencies,  the  tribes  have  more  or  less  accepted  the  challenge  of  devising  and 
developing  their  own  tribal  economies,  of  aggressively  seeking  through  business 
development,  tmique  methods  to  generate  their  own  revenues  to  lessen  their  dependence 
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on  federal  funds  and  to  provide  throu^  their  own  mechanisms  the  services  and  programs 
needed  by  the  Native  American  population.  The  tribes  were  suddenly  expected,  and  asked, 
to  perform  and  function  like  'normal'  governments.  'Normal'  governments  have  the 
ability  to  generate  the  revenue  they  need  to  operate  through  methods  such  as  taxation. 

One  of  the  primary  considerations  not  often  given  to  the  development  of  tribal 
economies  is  that,  although  tribes  do  indeed  have  their  own  governments,  their  land  base 
upon  which  to  rely  for  the  generation  of  taxation  revenue  for  their  governments  (like 
virtually  every  other  government  in  America)  is  practically,  for  taxation  ptuposes, 
nonexistent.  Without  that  source  of  revenue  to  rely  on  like  states,  counties,  municipalities 
and  even  the  federal  government,  the  taxing  base  for  most  tribes  is  so  limited  as  to  be 
extremely  impractical  as  a  consideration  as  a  primary  source  of  governmental  revenue 
generation. 

In  the  last  two  decades,  the  tribes  have  managed  to  work  with  what  they  have 
determined  to  be  their  assets.  For  many  tribes,  that  has  meant  taking  advantage  of  every 
single  opportunity  to  provide  for  their  citizens.  They  have  developed  tribal  enterprises 
to  augment  and  supplement  the  dwindling  federal  dollars—  dollars  which  the  United  States 
was  obligated  through  its  trust  responsibility—  to  be  used  to  meet  the  ever-growing  and 
changing  demands  and  basic  needs  of  our  people.  They  have  taken  advantage  of  the 
congressional  mandate  to  practice  self-governance,  to  determine  and  define  their  destinies 
as  tribal  nations.  In  accepting  that  challenge,  the  tribes  have  relied  not  only  upon  the 
'traditional'  methods  of  generating  governmental  revenue  (taxation,  regulation,  etc.),  but 
they  have  responded  to  the  challenges  to  provide  for  themselves  in  unique  and  clever  ways. 
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The  Chickasaw  Nation,  which  only  25  years  ago  was  totally  dependent  upon  federal 
funds  to  provide  services  and  programs  for  its  people,  today  pays  for  the  cost  of  its  core 
government  entirely  from  the  revenues  it  generates  through  its  businesses.  Now,  only 
about  40%  of  the  annual  budget  of  the  Chickasaw  Nation  comes  from  the  federal 
government.  We  have  risen  to  Congress'  challenge  to  be  self-governing,  and  those  efforts, 
now  resulting  in  true  progress  for  many  tribes,  must  be  protected. 

Some  of  the  tribes,  throu^  their  efforts  at  selPgovemance  through  business 
development,  have  prospered  tremendously  and,  in  that  prosperity,  they  have  managed 
to  somewhat  unnerve  the  observers  of  Indian  Country.  Utilizing  their  remaining  powers 
and  authorities,  the  tribes  have  developed  at  phenomenal  rates  in  creative  ways. 

Use  of  state-of-the-art  technology  in  developing  reservation  and  non-reservation 
tribal  economies,  coupled  with  the  tribes'  abilities  to  practice  setf-govemance  and 
somewhat  limited  self-regulation,  have  stirred  jealousy  and  contempt.  It  is  a  brand  of 
jealotisy  and  contempt  not  unlike  that  which  the  early  settlers  had  for  the  Indians;  they 
merely  wanted  what  the  tribes  had—  their  lands.  Today,  the  tribes  have  been  able  to 
take  what  little  they  have  at  their  disposal  and  work  with  it  to  bring  some  measure  of 
success.  That  success  has  resulted  in  several  attempts  by  members  of  Congress  to  attack, 
limit  or  even  remove  tribal  sovereign  autonomy. 

The  language  of  the  proposed—  and  now  withdrawn—  Section  3  29  of  the  Interior 
Appropriations  bill  is  not  as  comprehensive  in  its  effort  to  limit  or  restrict  the  sovereign 
powers  of  tribal  governments  as  some  attempts  have  been.    Nevertheless,  it  represents 
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what  is  perceived  to  be  a  threat  to  remove  an  attribute  of  sovereignty  which  has  long  been 
reserved  to  non-tribal  sovereign  governments  in  this  country,  and  that  is  the  ri^t  to  be 
immune  from  suit.  It  also  contains  a  provision  which  would  subject  a  tribe  to  the 
jurisdiction,  orders  and  decrees  of  "the  appropriate  state  court  of  general  jurisdiction.' 

Subjecting  the  tribes  to  the  jurisdiction  of  any  state  court  for  any  reasonJs  not  only 
an  abrogation  of  tribal  governmental  power  and  authority,  it  creates  a  poor  precedent  by 
forcing  tribes  and  states  into  a  relationship  which  has  never  before  existed.  No  treaties 
have  been  entered  into  between  tribes  and  state  governments  (states  are  forbidden  from 
doing  so  by  the  United  States  Constitution),  so  there  is  no  basis  for  any  state  to  give  any 
credence  to  tribal  authority  or  self-governing  powers.  Given  the  treatment  of  tribes  in 
state  courts  in  other  matters,  and  knowing  that  there  are  no  trust  obligations  or  even 
govemment-to-govemment  relations  between  tribes  and  states,  it  should  be  clear  that 
such  a  move  would  be  disastrous. 

It  would  challenge  the  very  progress  that  tribes  have  been  making  in  the  last  20 
years  by  subjecting  them  to  the  controlling  authority  of  a  state  government—  a  government 
which  has  absolutely  no  obligations  to  a  tribal  government  and  has  no  history  for  such 
dealings.  Such  a  measure  will  surely  re^-ilt  in  placing  yet  another  different  range  of 
obstacles  before  tribal  development  and  the  practice  of  tribal  autonomy.  It  would  also 
create  other  problems  which  we  believe  have  not  been  given  adequate  review  or 
consideration,  and  for  which  no  input  from  tribal  governments  has  before  now  been 
sought. 
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Sevenl  federal  agencies  deal  with  tribes  and  treat  them  as  states  (the  U^. 
Environmental  Protection  Agency  and  the  U.S.  Department  of  Agricultiffc  treat  tribes  and 
work  with  them  on  the  same  level  as  they  do  with  the  various  state  governments).  The 
langtiage  of  Section  329  would  not  only  have  made  tribes  subject  to  state  government  (at 
least  in  the  instances  included  in  Section  329),  it  could  also  have  placed  into  jeopardy  the 
relationships  which  tribal  governments  have  and  cultivate  with  federal  agencies.  Became 
tribes  are,  for  many  instances,  treated  the  same  as  states,  would  Gmgress  propose 
subjecting  the  control  or  regulatory  authority  of  one  state  to  another.' 

Another  consideration  is  the  fact  that  governments,  ranging  from  municipal  to 
county  to  state  and  federal,  have  the  rights,  powers  and  authorities  to  make  decisions 
affecting  lands  over  which  they  exerdse  jurisdiction.  That,  too.  is  a  basic  tenet  and 
principle  of  sovereignty.  As  dependent  nations,  tribal  governments  should  have  the  same 
power  and  authority  as  any  other  government  to  exercise  full  jurisdiction  over  lands  within 
their  respective  purview. 

One  of  the  basic  reasons  that  tribes  have  enjoyed  such  remarkable  success  in  the 
development  of  their  own  respective  tribal  economies  is  because  the  states  do  not  now 
have  any  jurisdictional  authority  in  Indian  Country,  except  for  those  distinct  instances 
where  Congress  has  so  allowed  the  states  to  exert  their  jurisdiction  for  specific  purposes. 
With  little  or  no  fear  of  state  interruption  or  intervention  in  business  dealings  with  tribes, 
many  companies  and  corporations  are  comfortable  working  directly  with  the  tribes,  on 
their  own  levels,  to  arrive  at  business  and  industry  which,  in  the  end,  helps  not  only  the 
state  in  which  a  tribe  is  located,  but  all  America. 
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Sound  and  growing  tribal  economies  are  beneficial  to  the  United  States  in 
numerotis  ways.  Lessening  the  tribes'  dependence  upon  federal  funding  saves  the  U.S. 
government  budget.  Putting  people  to  work  removes  them  from  the  welfare  rolls  and 
lessens  the  demand  on  already  strained  tribal,  state  and  federal  programs.  Those  same 
people,  as  they  become  employed,  are  added  to  the  tax  rolls  of  their  states,  increasing 
revenue  for  their  home  state.  The  impact  of  flourishing  and  even  developing  tribal 
economies  is  felt  throu^out  the  area  in  which  each  tribe  is  located.  It  is  a  ripple  effect 
which  reverberates  not  only  throughout  hidian  Country,  but  beyond  the  borders  and 
jurisdiction  of  each  tribal  government. 

In  the  Chickasaw  Nation,  had  not  our  tribal  government  had  at  least  its  current 
ability  to  exercise  its  sovereign  powers  and  authorities  over  the  lands  which  are  clearly 
within  its  jurisdiction,  we  would  not  be  able  to  tell  you  right  now  that  our  core  tribal 
government  is  100%  self-sustaining.  We  would  be  unable  to  provide  the  level  of  services 
which  we  provide  to  all  of  the  Indian  residents  of  the  Chickasaw  Nation.  Our  reliance 
and  dependence  upon  the  federal  government  would  be  total  and,  as  a  result  of  the 
diminishing  amotmts  of  federal  funds  upon  which  we  can  count,  the  services  provided  to 
Indians  would  be  less  in  number,  and  fewer  of  the  thousands  who  need  those  services  and 
programs  would  simply  be  ignored  and  their  families  would  remain  unserved  and  in 
increasing  need  of  assistance. 

On  September  17  of  this  year,  just  one  week  ago.  Professor  Joseph  P.  Kalt,  of  the 
John  F.  Kennedy  School  of  Government  at  Harvard  University,  provided  testimony  before 
this  Committee.  What  Professor  Kalt  said  about  defoctosovereignty  bears  repeating  once 
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again:  "We  cannot  find  a  single  case  of  sustained  economic  development  where  the  tribe 
is  not  in  the  driver's  seat.'  Professor  Kalt  was  pointing  out  that,  despite  the  intentions 
of  Gingress  and  the  dozens  of  federal  agencies  which  work  with  tribes,  unless  the  tribes 
themselves  were  practicing  and  using  the  attributes  of  sovereignty,  true  economic 
development  was  not  possible.  Without  that  economic  development  which  derives  from 
the  practice  of  sovereign  powers  and  authorities,  the  tribes  will  not  lessen  their 
dependence  upon  the  federal  government.  Subjecting  tribes  to  ^rtfr«  authorities  erodes 
those  tribal  sovereign  powers  and  authorities  and  goes  against  the  self-governance  and 
self-determination  initiatives  created  by  Congress  for  the  tribes. 

We  were  very  pleased  to  learn  that  the  author  of  Section  329  of  the  Interior 
Appropriations  bill  had  agreed  to  striking  its  provisions  when  it  came  before  the  full  Senate 
Appropriations  G>mmittee.  However,  we  take  this  opportunity  to  encourage  the  members 
of  this  Committee  to  practice  caution  and  prudence  in  other  matters  addressing  tribal 
sovereignty  which  are  sure  to  arise  in  the  months  ahead. 

President  Lyndon  Johnson,  in  1968,  said:  "We  must  afRrm  the  rights  of  the  first 
Americans  to  remain  Indians  while  exercising  their  ri^ts  as  Americans.  We  must  afBrm 
their  ri^ts  to  freedom  of  choice  and  self-determination.'  Congress  has  stood  firm  in  its 
resoluteness  to  allow  tribes  to  releam  the  principles  which  allow  them  to  govern 
themselves.  Now  that  we  are  making  significant  progress  to  that  end,  we  find  that 
impediments  are  being  placed  in  our  way.  Those  impediments  in  the  form  of  attempts 
to  restrict  and  even  remove  attributes  of  sovereignty  will  prevent  us  fix)m  accomplishing 
the  greatness  to  which  we  aspire  as  American  Indian  nations,  tribes  and  as  individuals. 

10 
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In  1970,  President  Richard  Nixon  set  the  goal  of  national  Indian  policy:  '...to 
strengthen  the  Indian  sense  of  autonomy  without  threatening  his  sense  of  community.' 
Working  with  G>ngress  since  that  time,  we  believe  that  a  great  deal  of  success  in 
strengthening  tribal  autonomy  has  been  achieved.  While  it  has  been  achieved  only 
through  hard  work  and  dose  cooperation  with  the  federal  government,  we  believe  that 
the  tribes  themselves  should  be  and  are  capable  of  establishing  froper  and  just  relations 
with  the  various  state  governments.  Given  that  there  are  no  treaty  obligations  between 
tribes  and  states,  diplomacy,  tact  and  sincere  interest  in  meeting  the  needs  of  the  two 
governments'  constituencies  must  govern  the  careful  and  cautious  building  of  such 
relationships.  With  the  continued  help  and  support  of  Congress  to  that  end,  we  know 
that  continued  successes  will  be  inevitable. 

We  ask  for  and  we  seek  the  continued  support  of  Congress  to  make  it  possible  for 
the  tribes  to  continue  their  efforts  to  become  and  remain  potent  economic  allies  to  the 
United  States.  All  we  ask  is  that,  in  the  words  of  the  late  Supreme  Court  Justice  Hugo 
Black,  'Great  nations,  like  great  men,  should  keep  their  word.' 

Mr.  Chairman,  again  I  express  my  appreciation  for  being  allowed  this  time  to 
provide  comments.  We  look  forward  to  continuing  our  work  together  and  to  building 
a  stronger  and  more  compassionate  America. 


11 
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Amendment  to  the  Testimony  of 

Bill  Anoatubby,  Governor  of  the  Chickasaw  Nation 

Senate  Committee  on  Indian  Af]^s 

September  24,  1996 


Mr.  Chairman,  on  behalf  of  the  people  of  the  Chickasaw  Nation,  I  extend  our 
appreciation  for  being  given  the  opportunity  to  provide  comments  before  the  distin- 
guished members  of  this  Conunittee.  This  is  an  amendment  and  attachment  to  our  prior 
submission,  and  we  hope  that  this  Conmiittee  will  accept  this  amendment  in  light  of 
recent  developments. 

w 

There  is  an  old  saying  which  states  that  one  cannot  sue  the  government  without 
the  government's  consent.  That  is  the  simplest  way  of  putting  what  is  a  complex  issue, 
sovereign  immunity. 

Tribes  have  sovereign  immunity  from  suit  as  a  logical  progression  of  their 
development,  recognition  and  existence  as  governmental  entities.  Because  almost  every 
level  of  government  in  the  United  States  enjoys  sovereign  inrmiunity  from  suit,  it  is  an 
attribute  of  sovereignty  which  has  been  consistently  applied  by  the  courts.  With  notable 
exceptions  in  the  instances  where  states  have  modified  their  own  inmiunity  from  suit  and 
that  of  their  political  subdivisions  for  what  has  defined  to  be  reasonable  claims,  sovereign 
immunity  has  long  been  practiced  by  the  tribal  governments  as  well  as  by  the  state  and 
federal  governments. 

Federal,  state  and  most  local  governments  are  free  from  liability  for  torts  committed 
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unless  they  have  consented  to  suit  for  specific  instances.  Such  freedom  to  press  suit  is 
granted  in  legislation  enacted  by  Gsngress  in  the  Federal  Tort  Claims  Act.  That  federal 
statute  established  the  conditions  and  parameters  for  suits  and  claims  against  the  United 
States  government  'in  the  same  manner  and  to  the  same  extent  as  a  private  individual 
under  like  circumstances.'  The  provisions  of  the  Federal  Tort  Claims  Act  are,  as  we 
understand,  routinely  also  applied  to  tribal  governments. 

However,  local  units  of  government—  excepting  tribal  governments—  can  be  sued 
directly  under  the  provisions  of  federal  statutes,*  according  to  a  ruling  by  the  U.S.  Supreme 
Court.  The  high  court  found  that  such  suits  may  be  pressed  for  relief  where  'the  action 
which  is  alleged  to  be  unconstitutional  implements  or  executes  a  policy  statement, 
ordinance,  regulation,  or  decisions  officially  adopted  and  promulgated  by  that  body's 
officers.' 

Tribes  are  little  different  from  the  federal  government  in  the  application  of 
sovereign  immunity  by  the  courts,  based  both  upon  federal  statutes  and  the  judicial 
system's  application  of  and  interpretation  of  those  statutes.  In  keeping  with  the  powers 
and  authorities  of  the  various  state  governments,  however,  it  should  he  allowable  for  the 
individual  tribal  governments  to  adopt  their  own  legislation,  just  as  have  states,  to  waive 
their  governmental  immunity  to  established  or  set  degrees.  Waiver  of  that  immunity 
might  be  accomplished  for  specified  purposes  through  a  tribal  claims  court  or  it  may  be 
by  a  simple  action  filed  in  the  existing  tribal  judicial  system.  The  actual  accomplishment 
should  be  a  matter  of  determination  for  each  tribal  government  through  its  internal 
governmental  and  legislative  processes. 


•42  USCA  §1983 
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Through  the  adoption  of  such  /rt'^tf/ statutes,  the  guarantee  of  due  process  would 
be  virtually  identical  to  the  federal  government's.  In  that  instance,  the  tribes  could  take 
the  initiative  in  providing  for  the  ability  of  anyone  to  have  their  claims  addressed  in  the 
forum  provided  for  that  purpose  by  the  individual  tribal  governments.  As  sovereigns,  the 
tribes  should  be  entitled  to  the  same  or  similar  practices  as  states  in  such  matters. 

Again,  thank  you  for  allowing  us  to  provide  this  amendment  to  our  earlier 
testimony. 
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NAVAJO 

NATION 

P.O.      BOX      9000         •      WINDOW      ROCK.      ARIZONA      865  15      •        (520)87  1-6000 

ALBERT  A.   HALE  THOMAS  E.   ATCITTY 

PRESIDENT  VICE  PRESIDENT 


TESTIMONY  OF  HERB  YAZZIE, 

ATTORNEY  GENERAL  OF  THE  NAVAJO  NATION 

BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

CONCERNING  CIVIL  JURISDICTION  WITHIN  INDIAN  COUNTRY 

SEPTEMBER  24, 1996 


Mr.  Chairman,  members  of  the  Committee,  I  would  like  to  thank  you  for  giving  the 
Navajo  Nation  this  opportunity  to  present  testimony  today  on  Civil  Jurisdiction  in  Indian 
Country.  My  name  is  Herb  Yazzie  and  I  am  the  Attorney  General  of  the  Navajo  Nation.  I 
speak  today  on  behalf  of  the  250,000  members  of  the  Navajo  Nation  and  on  behalf  of  the  several 
thousand  non-member  citizens  of  the  Navajo  Nation.  As  I  am  sure  you  are  aware,  the  Navajo 
Nation  is  the  largest  federally  recognized  Indian  nation  in  the  United  States. '  The  Navajo 
Nation  provides  essential  governmental  services  within  a  territory  of  more  than  25,000  square 
miles  located  within  the  states  of  Arizona,  New  Mexico  and  Utah.  The  territory  of  the  Navajo 
Nation  is  larger  than  the  states  of  Connecticut,  Massachusetts,  Delaware,  Maryland  and  Rhode 
Island  combined. 

Mr.  Chairman,  these  hearings  have  been  called  in  part  as  a  result  of  the  proposed 
introduction  of  an  amendment  designated  as  section  329  of  H.R.  3662.  This  amendment  would 
have  subjected  Indian  nations  and  Indian  government  officials  to  state  and  federal  court 
jurisdiction   for  claims   relating  to   actions  or  proposed   actions  of  such  governments  or 


"Indian  Entities  Recognized  and  Eligible  to  Receive  Services  From  The 
United  States  Bureau  of  Indian  Affairs,  "60  Fed.  Reg  9250,  9252 
(February  16,  1995). 

The  relationship  between  the  Navajo  Nation  and  the  United  States  is 
established  and  governed  by  two  treaties,  the  Treaty  of  June  1,  1868, 
United  States-Navajo  Nation,  15  Stat.  667,  and  the  Treaty  of 
September  9,  1849,  United  States-Navajo  Nation,  9  Stat.  974. 
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government  officials  impacting,  or  threatening  to  impact,  the  ownership  or  use  of  private 
property. 

The  Navajo  Nation  frankly  is  appalled  by  the  language  of  section  329.  That  language 
would  grossly  impinge  on  the  sovereign  status  of  the  Navajo  Nation  and  would  violate  the 
inherent  rights  of  self-government  of  the  Navajo  people,  rights  which  are  guaranteed  to  the 
Navajo  people  in  the  Ninth  and  Tenth  Amendments  to  the  United  States  Constitution  and  in 
the  1849  and  1868  treaties  between  the  Navajo  Nation  and  the  United  States.  Section  329  would 
make  a  mockery  of  the  Navajo  Nation's  sophisticated,  professional  court  system,  by  subjecting 
the  Navajo  Nation  to  suits  in  traditionally  hostile  state  forums,  by  Indian  nation  members  and 
non-members.  Proven  remedies  currently  exist  in  Navajo  law  and  Navajo  legal  institutions  to 
protect  all  persons,  whether  Navajo  or  not,  from  the  risk  of  harm  intended  to  be  addressed  by 
section  329. 

The  legitimacy  of  the  Navajo  Nation  government  is  "beyond  question. "2  Nevertheless, 
the  obvious  underlying  premise  of  section  329  is  that  all  Indian  nations  are  incapable  of 
providing  justice  to  non-members  within  the  framework  of  their  governments.  As  I  will 
demonstrate,  this  view  is  misinformed  and  is  without  any  factual  foundation. 

The  Navajo  Nation  has  an  established  civil  and  criminal  court  system  which  operates 
effectively  at  the  trial  and  appellate  levels  as  a  separate  branch  of  the  Navajo  Nation 
government. 3  The  courts  of  the  Navajo  Nation  have  been  in  continuous  operation  since  the 
early  years  of  the  Twentieth  Century,  and  a  system  of  just  dispute  resolution  has  existed  under 


The  Nava|o  Government  has  been  calle^'probably  the  most 
elaborate'  among  tribes.  MR.  Rep.  No.  78, 91st  Cong.,  1st  Sess.  8 
(1969).  The  legitimacy  of  the  Navajo  Tribal  Council,  the  freely 
elected  governing  body  of  the  Navajos,  is  twyond  question. 

Kerr  McCee  Corp.  v.  Navajo  Tribe  of  Indian-t.  471  US.  195,  201  (1985). 
S£S.alSfi,  Williams  v.  Lee.  358  VS.  217  (1959). 

7  Navajo  Nation  Code  (N.N.C.)  §  201  sLSSl^-  The  Navajo  Nation  courts 
exercise  jurisdiction  within  the  Navajo  Nation  pursuant  to  7  N.N.C.  § 
254  (territorial  jurisdiction)  and  7  N.N.C.  §  253  (adjudicatory 
jurisdiction). 
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the  Navajo  common  law  for  far  longer.* 

The  Navajo  Nation  currently  has  seven  general  jurisdiction  District  Courts  throughout 
the  Navajo  Nation,^  plus  a  system  of  specialized  limited  jurisdiction  courts  such  as  the  Family 
Courts  and  the  world-renowned  Peacemaker  Court.  The  Navajo  Nation  Supreme  Court, 
located  in  Window  Rock,  Navajo  Nation  (Arizona),  exercises  appellate  jurisdiction  over  all 
matters  arising  within  the  Navajo  Nation  courts  and  administrative  forums. ^ 

The  concept  of  justice  runs  deep  within  the  culture  of  the  Navajo  people  and  informs  all 
government  activity.  In  the  Navajo  way,  individual  rights  and  responsibilities,  as  well  as  the 
rights  and  responsibilities  of  the  larger  community,  are  considered  in  every  dispute  resolution.'' 
It  is  deeply  offensive  to  the  Navajo  people  to  suggest  that  its  government  engages  in  conduct 
that  deliberately  and  consistently  violates  the  rights  of  persons  within  its  jurisdiction. 

Nearly  thirty  years  ago,  in  1967,  the  Navajo  Nation  Council  enacted  the  Navajo  Nation 
Bill  of  RightsS  in  order  to  insure  that  the  individual  liberties  of  all  persons  are  secured  within 
the  Navajo  Nation.  The  Navajo  Nation  guaranteed  fundamental  individual  liberties  against 
violation  by  the  Navajo  Nation  government  even  before  the  United  States  Congress  enacted 


See,  e.g..  Yazzie,  "Life  Comes  from  It:  Navajo  Justice  Concepts,"  24  New 
Mexico  Law  Review  175  (1994);  Zion,  "Aboriginal  Rights:  Western 
United  States  of  America,"  2  Law  &  Anthropology  195  (1987)  (World 
survey  by  the  International  Academy  of  Comparative  Law). 

7  N.N.C.  §  253.  The  District  courts  are  located  at  Window  Rock, 
Kayenta,  Chinle  and  Tuba  City,  Navajo  Nation  (Arizona)  and  at 
Crownpoint,  Shiprock  and  Ramah,  Navajo  Nation  (New  Mexico). 

7  N.N.C.  §§  301  and  302. 

Tso,  "The  Process  of  Decision  Making  in  Tribal  Courts,"  31  Arizona  Law 
Review  225  (1989);  Lowery,  "Developing  a  Tribal  Common  Law 
Jurisprudence:  The  Navajo  Experience  1969-1992,"  18  American  Indian 
Law  Review  379  (1994)  (survey  of  Navajo  Nation  decisions);  "Tribal 
Justice  Systems,"  in  D.  Getches,  C.  Wilkinson  &  R.  Williams,  Federal 
Indian  Law  493-550  (3d  Ed.  1993)  (survey  of  Indian  nation  courts  with 
particular  emphasis  on  the  Navajo  Nation  judicial  system). 

Navajo  Tribal  Council  Resolution  No.  CO-63-67,  October  9,  1967,  ai 
amended.  1  N.N.C.  §§  1-9. 
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the  Indian  Civil  Rights  Act  of  1968  (ICRA)  the  following  year.^  Nor  was  this  the  first  time  that 
the  Navajo  Nation  Council  had  enacted  such  legislation.  Due  process  and  just  compensation 
for  interference  with  private  property  rights  have  been  a  part  of  Navajo  statutory  law  since  1960 
and  a  part  of  the  Navajo  common  law  for  much  longer. lo 

The  Navajo  Nation  Bill  of  Rights  is  more  expansive  and  protective  of  individual  rights 
than  either  the  ICRA  or  the  Bill  of  Rights  within  the  United  States  Constitution.  The  Navajo 
Nation  Bill  of  Rights  extends  to  freedom  of  speech,  freedom  of  religious  expression,  freedom  of 
the  press,ii  the  right  to  assemble  peaceably  and  petition  the  government  for  redress,i2  the  right 
to  be  free  from  unreasonable  searches  and  seizures, 13  the  right  to  keep  and  bear  arms,'*  the 
right  to  counsel  and  the  right  to  trial  by  jury,i5  the  right  to  be  free  from  double  jeopardy  and  the 
right  to  be  free  from  self  incrimination,!*  the  right  to  be  protected  from  cruel  and  unusual 
punishment  and  excessive  bail  and  fines, '7  and  the  right  to  due  process  of  law  and  to  equal 
rights  and  protection  under  the  laws  to  all  persons,  irrespective  of  gender.  18  Most  importantly, 


9  Act  of  April  11, 1968,  P.L.  90-284,  as  amended.  25  U.S.C.  §  1301  et  seq.. 

10  Navajo  Tribal  Council  Resolution  No.  CJA-18-60,  January  22,  1960,  aS 
amended.  16  N.N.C.  §§  1401-1403.  See  also  Dennison  v.  Tucson  Gas  and 
Electric  Co..  1  Navajo  Reporter  95  (Nav.  Ct.  App.  1974). 

1 1  1  N.N.C.  §  4. 

12  1  N.N.C.  §4. 

13  1  N.N.C.  §5.      , 

14  -       1  N.N.C.  §  6. 

15  1  N.N.C.  §7. 

16  1  N.N.C.  §8. 

17  1  N.N.C.  §9. 

18  1  N.N.C.  §3. 


QR  C^O       Q-7 
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in  the  context  of  section  329,  the  Navajo  Nation  Bill  of  Rights  protects  private  property.  The 
Navajo  Nation  Bill  of  Rights  expressly  mandates  that  "private  property  [shall  not]  be  taken  nor 
its  lawful  private  use  be  impaired  for  public  or  governmental  purposes  or  use,  without  just 
compensation. "19  These  enumerated  rights,  as  well  as  other  unenumerated  rights  retained  by 
the  people,  apply  to  all  persons,  irrespective  of  race,  Indian  nation  affiliation,  gender  or  religion. 
As  an  example,  non-member  citizens  of  the  Navajo  Nation  sit  on  civil  juries  in  Navajo  Nation 
courts  along  with  Navajo  Nation  members. 20  Thus,  in  the  Navajo  Nation,  all  persons  have 
every  one  of  the  rights  enumerated  in  the  United  States  Constitution,  and  more. 

Section  329  apparently  presumes  that  Indian  governmental  institutions,  particularly 
Indian  courts,  cannot  effectively  protect  individual  private  property  rights.  Thus,  section  329 
waives  the  sovereign  immunity  of  all  Indian  nations  accepting  federal  funds  and  authorizes 
suit  in  state  and  federal  forums  against  Indian  nations  and  their  officials.zi 


19  1N.N.C.  §8. 

20  George  v.  Navajo  Trit)e.  2  Navajo  Reporter  1  (1979). 

2 1  The  issues  of  Indian  nation  sovereign  immunity  and  the  legitimacy  of 
Indian  nation  courts  have  been  debated  for  more  than  sixty  years. 

The  Indian  Reorganization  Act  of  June  18,  1934,  ch.  576,  48  Stat.  984,  ai 
amended.  25  U.S.C  §  461  et  seq.  (IRA),  which  followed  the  1928 
Merriam  Report,  Institute  for  Government  Research,  Studies  in 
Administration,  The  Problem  of  Indian  Administration  (1928), 
specifically  addressed  sovereign  immunity  and  Indian  nation  courts. 
Section  16  of  the  IRA,  25  U.S.C.  §  466,  recognizes  the  inherent  power  of 
Indian  nations  to  establish  justice  systems.  However,  under  the  IRA, 
only  Indian  nation  business  corporations  may  be  sued,  and  liability  is 
limited  to  assets  pledged. 

The  ICRA,  adopted  in  1968,  is  a  congressional  decision  that  Indian 
nation  governments  are  competent  to  assure  civil  rights  for  all  citizetu, 
Indian  and  non-Indian  alike. 

In  the  1970's  the  American  Indian  Policy  Review  Commission,  a 
congressional  body  wtuch  did  the  most  extensive  survey  of  Indian 
policy  in  this  century,  studied  sovereign  immunity  and  Indian  judicial 
systems.   Its   Final   Report  concluded   that  sovereign  immuiuty  has  a 
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However,  the  Navajo  experience  illustrates  that  this  mistaken  presumption  is  born  of 
ignorance.  For  example,  in  a  seminal  case  the  Navajo  Nation  Supreme  Court  enforced  the 
Navajo  Takings  Clause  over  22  years  ago.22  The  Court  held  that,  pursuant  to  the  Navajo 
Nation  Bill  of  Rights,  the  right  of  the  government  to  exercise  the  power  of  eminent  domain 
may  be  authorized  only  by  the  legislature,  that  there  can  be  no  taking  of  private  property  for 
public  use  against  the  will  of  the  owner  without  direct  authority  from  the  legislature  and  that  a 
condemnation  may  occur  only  in  the  manner  prescribed  by  law.  The  Court  further  held  that 
just  compensation  is  an  essential  element  of  a  lawful  condemnation  and  that  sovereign 
immunity  is  no  bar  to  a  claim  for  just  compensation.  Thus,  in  the  Navajo  Nation,  there  is  no 
need  for  section  329.23  On  the  contrary,  section  329  would  only  destroy  an  effective  Navajo 
Nation  judicial  system  already  attuned  to  the  individual  rights  of  all  persons,  Navajo  and  non- 


21  (Continued....) 

useful  function  and  Indian  nation  courts  are  competent  justice  bodies  -  if 
only  Congress  would  appropriate  significant  additional  funds  to 
operate  them.  1  American  Indian  Policy  Review  Commission,  Final 
Report  161-168,  212-214  (May  17,  1977). 

Yet  again,  in  1990  the  United  States  Civil  Rights  Commission 
revisited  these  issues.  The  Commission  rejected  federal  review  to 
guarantee  civil  rights  and  instead  recommended  that  Congress  address 
the  issue  of  the  ability  of  Indian  nation  courts  to  do  their  job  by 
providing  adequate  funding  to  operate  them.  Congress  responded  by 
enacting  the  Indian  Tribal  Justice  Act  of  December  3,  1993,  P.L.  103-176, 
107  Stat.  2004,  25  U.S.C.  §  3601  et  seq.. 


22  Dermison  v.  Tucson  Gas  and  Electric  Co..  1  Navajo  Reporter  95  (Nav.  Ct. 
App.  1974). 

23  Of  course,  the  Navajo  Nation,  like  all  other  governments,  occasionally 
acts  in  violation  of  the  legal  rights  of  its  member  and  non-member 
citizens.  The  point  is  that  the  Navajo  Nation  has  developed  an 
effective  judicial  system  to  help  prevent  such  violations  from  occurring 
and  to  remedy  such  violations  when  they  do  occur.  Cf..  Hodel  v. 
Irving.  481  U.S.  704  (1987)  (section  207  of  the  Indian  Land 
Consolidation  Act  of  1983,  P.L.  97-459,  96  Stat.  2519,  25  U.S.C.  §  2206,  is 
an  unconstitutional  taking  of  individual  Indian  private  property 
interests.) 
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Navajo  alike. 24 

We  are  making  significant  strides  in  making  the  Navajo  Nation  more  hospitable  to 
economic  development,  particularly  to  investment  by  outside  business  interests.  For  example, 
the  Navajo  Nation  recently  entered  into  a  landmark  Memorandum  of  Understanding  with  the 
Federal  National  Mortgage  Association  (Fannie  Mae)  clearing  the  way  for  conventional  home 
mortgage  financing  by  private  lending  institutions  of  new  home  construction  within  the 
Navajo  Nation. 25  Fannie  Mae  is  the  largest  purchaser  of  private  home  mortgages  on  the 
secondary  market  in  the  United  States.  Under  this  agreement,  Fannie  Mae-approved  lenders 
will  provide  private  financing  within  the  Navajo  Nation,  utilizing  forms  of  Note  and 
Mortgage  specifically  developed  for  use  within  the  Navajo  Nation. 26  The  Memorandum  of 
Understanding  and  the  forms  of  Note  and  Mortgage  expressly  provide  for  the  application  of 


24  The  Navajo  Nation  does  not  suggest,  nor  does  it  believe,  that  sechon  329 
should  be  imposed  upon  any  Indian  nation  government  that  does  not 
have  a  similar  system  in  place.  Part  of  the  value  of  a  federal  system  as 
exists  in  the  United  States  is  that  the  state  governments  are  able  to 
serve  as  "laboratories  for  democracy,"  w/here  each  state  is  able  to 
experiment  in  a  continuing  attempt  to  provide  better  government. 
Indian  nation  governments  share  the  same  conceptual  basis  and  serve 
the  same  purpose  in  the  United  States  federal  system. 

For  over  200  years  the  United  States  generally  has  upheld  the 
principle  that  each  Indian  nation  is  a  domestic  dependant  nation,  free 
to  manage  its  ov^n  internal  affairs  without  state  intervention.  The 
right  of  self-government,  which  Indian  people  share  in  common  with 
all  other  people  within  the  United  States,  and  which  is  a 
constitutionally  protected  right  of  all  federal  citizens,  dictates  that  it 
is  the  prerogative  of  each  Indian  nation  to  determine  what  laws  will 
govern  its  people,  and  what  rights  its  members  and  non-members  shall 
have  while  within  the  jurisdiction  of  that  particular  Indian  nation. 
United  States  v.  Wheeler.  435  U.S.  313  (1978);  Worcester  v.  Georgia .  31 
U.S.  (6  Pet.)  515  (1832).  See  also,  R.  Barsh  and  J.  Henderson,  The  Road: 
Indian  Tribes  and  Political  Liberty  (1980). 

25  "Memorandum  of  Understanding  Between  the  Federal  National 
Mortgage  Association  and  The  Navajo  Nation,"  executed  June  19, 1996. 

26  Fannie  Mae/Navajo  Nation-Single  Family-Fixed  Rate  Note,  Form  3270 
4/96;  Fannie  Mae/Navajo  Nation-Single  Family-Mortgage,  Form  3070 
4/96.  These  forms  also  have  been  approved  by  the  United  States 
Bureau  of  Indian  Affairs. 


417 


Navajo  Nation  law  and  for  the  exclusive  jurisdiction  of  the  courts  of  the  Navajo  Nation  to 
enforce  the  rights  created.  The  Memorandum  of  Understanding  not  only  demonstrates  the 
Navajo  Nation's  commitment  of  support  for  private  capital  investment  within  the  Navajo 
Nation,  it  also  demonstrates  unmistakably  the  commercial  reasonableness  of  Navajo  Nation 
law  and  Navajo  Nation  courts  and  the  resulting  confidence  that  the  financial  community  has 
in  relying  upon  Navajo  Nation  laws  and  governmental  institutions. 27 

Indian  nation  courts  have  been  thoroughly  studied  and  have  been  found  to  provide 
effective  protection  of  individual  civil  rights. 28  One  of  the  most  important  commentators  who 
has  concluded  that  Indian  nation  courts  are  effective  guardians  of  justice  is  the  Honorable 
Sandra  Day  O'Connor  of  the  United  States  Supreme  Court.  In  1996,  in  a  speech  before  the 
annual  Sovereignty  Symposium,  sponsored  by  the  Oklahoma  Supreme  Court  and  the  Indian 
courts  of  Oklahoma,  Justice  O'Connor  praised  the  third  judicial  sovereign  for  effectively 
guaranteeing  the  rights  of  all  and  gave  special  mention  of  Indian  lessons  for  restorative 


27  See  also.  Frve,  "Lender  Recourse  in  Indian  Country:  A  Navajo  Nation  Case  Study",  21 
New  Mexico  Law  Review  275,  325-326  (1991)  ("Favoritism  based  either  on  tribal 
politics  or  on  the  race  of  the  litigants  has  not  been  experienced....  The  institutional 
climate  for  lending  in  Navajo  Indiiin  Country  is  more  than  acceptable....") 

28  A  five-year  survey  of  Indian  nation  court  civil  rights  cases,  which 
reviewed  reported  Indian  nation  court  decisions  in  the  Indian  Law 
Reporter,  including  several  Navajo  Nation  decisions,  concluded  that 

The  cases  discussed  in  this  memorandum  make  clear  that  tribal 
courts  are  protecting  the  rights  of  tribal  members  and  upholding 
important  principles  of  judicial  review.  The  courts  are 
attempting  to  meld  tribal  custom  and  norms  with  applicable 
legal  doctrines.  The  decisions  show  impartiality  and  careful 
thought.  Although  the  courts  are  fledgling  and  require  greater 
resources  to  develop  in  their  sophistication,  it  is  clear  that 
people  in  Indian  country  can  safely  turn  to  the  courts  when  they 
feel  their  rights  are  threatened. 

Marx,  "CivU  Rights  in  Indian  Country:  Tribal  Court  Decisions  1988-92" 
13  (April  30,  1993). 
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justice. 29  Justice  O'Connor  singled  out  Navajo  peacemaking  as  an  effective  alternative  to 
litigation. 30 

Proposed  legislation  like  section  329  is  completely  unnecessary  for  another  reason:  there 
already  are  adequate  remedies  in  federal  court  for  alleged  interference  with  private  property 
rights  by  Indian  nation  governments.  Under  controlling  United  States  Supreme  Court 
precedent,^!  actions  of  an  Indian  nation  government  which  are  alleged  to  be  in  excess  of  its 
authority  as  defined  by  applicable  federal  statutory  and  common  law,  are  redressable  in  federal 
courts.  Allegations  of  such  actions  are  "federal  questions"  over  which  the  federal  district  courts 
have  jurisdiction  pursuant  to  28  U.S.C.  §  1331,  and  Indian  nation  sovereign  immunity  is  not  a 
defense.  Thus,  where  an  Indian  nation  government  acts  in  excess  of  its  authority,  particularly 
where  alleged  interference  with  the  private  property  rights  or  other  individual  rights  of  a  non- 
member  are  concerned,  there  already  is  a  remedy  in  federal  court.32 

The  Navajo  Nation  believes  that  section  329  attempts  to  accomplish  with  an  axe  what 
already  has  been  accomplished  with  a  scalpel.  There  is  simply  no  need  to  inflict  such  gross 
injury  upon  Indian  governments  and  the  rights  of  self-government  of  Indian  citizens,  when 
federal  law,  and  in  many  cases  Indian  nation  laws,  already  afford  non-members  adequate 


29  Lessons  from  the  Third  Sovereign:  Indian  Tribal  Courts,  delivered  June 
4, 1995.  See  also.  National  Indian  Justice  Center,  "Tribal  Court  Report" 
(September  1996)  and  "O'Connor  Says  Tribal  Courts  Offer  Lessons,"  12 
American  Indian  Report  10  July  1996). 

30  The  President  of  the  American  Bar  Association  also  recently  praised 
traditional  Navajo  justice  ways  and  recommended  that  American 
lawyers  behave  like  Navajos.  Ramo,  "Lawyers  as  Peacemakers:  Our 
Navajo  Peers  Could  Teach  Us  a  Thing  or  Two  about  Conflict 
Resolution,"  ABA  Toumal  6  (December  1995). 

31  National  Farmers  Union  Ins.  Co.  v.  Crow  Tribe.  471  U.S.  845  (1985); 
Iowa  Mutual  Ins.  Co.  v.  I^Plante.  480  U.S.  9  (1987). 

32  See  also.  Arizona  Public  Service  Co.  v.  Aspaas.  77  F.  3d  1128  (9th  Cir. 
1995).  In  this  case,  a  private  utility  company  successfully  brought  suit 
against  the  Navajo  Nation  alleging  that  the  Navajo  Nation's 
employment  laws  violated  contractual  rights  of  the  company.  The 
Arizona  District  Court  and  the  Ninth  Circuit  Court  of  Appeals  upheld 
the  company's  claim. 
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protection  and  effective  remedies  from  any  perceived  excess  of  Indian  nation  governmental 
authority. 

For  example,  apparently  laboring  under  the  falsehood  that  Indian  nation  sovereign 
immunity  will  always  preclude  non-members  from  receiving  effective  remedies  in  either 
federal  or  Indian  nation  forums,  section  329  would  waive  the  sovereign  immunity  of  all  Indian 
nations  accepting  federal  funds,  and  would  authorize  suit  in  state  and  federal  courts  against 
Indian  nations  and  their  governmental  officials.  Yet  Navajo  Nation  law33  already  specifically 
authorizes  suit  against  the  Navajo  Nation  in  the  Navajo  Nation's  courts  when  any  person 
alleges  a  violation  of  the  Navajo  Nation  Bill  of  Rights  or  of  the  express  provisions  of  the  laws 
of  the  United  States.  This  authority  extends  to  suits  for  damages  resulting  from  alleged 
unlawful  takings  of  property,  and  for  necessary  costs  and  fees  associated  with  bringing  such  a 
claim. 3'i 

The  Navajo  Nation  urges  this  Committee  to  consider  the  other  ramifications  of  section 
329.  The  language  of  the  section  would  expose  virtually  all  Indian  nation  property  interests  to 
suit  in  foreign  jurisdictions,  including  issues  of  title,  issues  related  to  usufructuary  rights,  and 
disputes  between  Indian  nation  members  and  their  own  Indian  nation  governments  over 
private  property  rights.  The  section  does  not  limit  itself  to  non-members  of  Indian  nations,  but 
reaches  out  to  encompass  any  person  with  a  private  property  interest  which  might  be  impacted 
by  the  actions  of  an  Indian  nation  government.  Certainly  this  would  have  a  chilling  effect  on 
the  ability  of  all  Indian  nation  governments  to  provide  effective  government  within  Indian 
nation  territories,  particularly  the  ability  of  Indian  nation  governments  to  effectively  regulate 
for  the  health  and  safety  of  both  Indian  nation  member  and  non-member  citizens  alike.  To 
analogize,  if  Congress  were  to  "protect"  the  private  property  rights  of  state  citizens  in  the  same 
manner.  Congress  would  have  to  authorize  the  citizens  of  one  state  to  sue  their  own  state 
-;cvemment  in  the  courts  of  a  neighboring  state  whenever  the  state  of  residence  took  any  action 
which  might  affect  the  property  rights  of  its  own  citizens.    Certainly  no  state  would  tolerate 


33  Navajo  Sovereign  Immunity  Act,  1  N.N.C.  §  551  et  seq. 

34  1  N.N.C.  §  554. 
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such  legislation:  the  United  States  Constitution  would  never  permit  it  and  Congress  would 
never  even  consider  it. 

That  Congress  might  even  consider  imposing  such  legislation  upon  Indian  nations 
reflects  a  lack  of  appreciation  of  the  conceptual  basis  of  Indian  peoples'  right  to  self-government: 
all  political  power  within  the  United  States  inherently  resides  with  the  people.  Governments 
only  have  such  powers  as  the  people  delegate  to  them.  The  Tenth  Amendment  to  the  United 
States  Constitution  teaches  us  that  "[t]he  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people. 35  Indian  people  did  not  participate  directly  in  the  adoption  of  the  United  States 
Constitution. 36  Instead,  the  relationship  of  Indian  people  to  the  United  States  commonly  is 
established  by  treaties  or  similar  bilateral  agreements  between  their  respective  Indian  nation 
governments  and  the  United  States.  Indian  people  generally  have  never  delegated  any  of  their 
inherent  political  rights  to  the  states.  Rather,  Indian  people  have  expressed  their 
constitutionally  protected  retained  rights  through  delegations  to  their  respective  Indian  nation 
governments. 

Section  329  reveals  the  real  intent  of  the  drafters,  which  is  to  destroy  the  judicial  and 


35  Emphasis  supplied.  See  also.  U.S.  Const.,  Art.  IX  ("The  enumeration  in 
the  Constitution,  of  certain  rights,  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people.")  (Emphasis  supplied.) 

36  Indian  people  became  citizens  of  the  United  States  after  the  adoption 
of  the  United  States  Constitution  by  various  means,  including  treaties 
with  particular  Indian  nations,  statutes  relating  to  particular  Indian 
nations  or  Indiem  individuals  and  other  general  statutes  naturalizing 
particular  classes  of  Indian  individuals,  such  as  allottees.  The  balance 
of  non-federal  citizen  Indians  became  citizens  of  the  United  States  by 
the  Indian  Citizenship  Act  of  June  2,  1924,  ch.  223,  43  Stat.  253.  Current 
provisions  are  found  at  8  U.S.C.  §  1401  (b),  which  provides  that: 

The  following  shall  be  nationals  2ind  citizens  of  the  United 
States  at  birth:  ....  a  person  bom  in  the  United  States  to  a 
member  of  an  Indian,  Eskimo,  Aleutian,  or  other  aboriginal 
tribe:  Provided,  That  the  granting  of  citizenship  under  this 
subsection  shall  not  in  any  manner  impair  or  otherwise  affect 
the  right  of  such  person  to  tribal  or  other  propertyj.) 

Emphasis  supplied. 
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political  integrity  of  all  Indian  nations,  in  frank  disregard  of  the  covenant  of  trust  and  good 
faith  which  binds  the  United  States  and  those  dependent  Indian  nations.  Section  329  simply  is 
a  bad  idea  and  an  unnecessary  and  unwarranted  intrusion  into  the  sovereign  affairs  of  the 
Indian  nations.  While  the  Navajo  Nation  does  not  claim  to  know  the  particulars  of  every  one 
of  the  hundreds  of  Indian  nation  governments  within  the  United  States,  the  Navajo  Nation 
can  say  with  certainty  that  it  is  not  the  only  Indian  nation  to  afford  to  all  persons  within  its 
jurisdiction  such  basic  protections  as  I  have  described.  Many  of  our  sister  nations  provide  equal 
assurances,  whether  in  the  courts  of  the  Confederated  Salish  and  Kootenai  Tribes,  the  courts  of 
the  Colorado  River  Indian  Tribes  or  the  courts  of  the  Tohono  O'odham  Nation. 

Much  of  the  conflict  between  Indian  nations  and  non-Indian  property  owners  is  a  direct 
result  of  the  checkerboard  land  ownership  patterns  which  exist  within  many  Indian  nations. 
These  land  ownership  patterns  are  a  direct  result  of  actions  by  the  United  States  during  the 
Allotment  Era,  where  the  United  States  carved  up  and  distributed  in  severalty  Indian  nation 
lands  to  Indian  families  and  sold  the  "surplus"  lands  to  non-Indian  settlers  and  speculators.37 
The  United  States  imposed  this  policy  in  a  deliberate  attempt  to  destroy  traditional  Indian 
governments  and  institutions  and  to  force  Indian  people  to  abandon  their  culture  and  to 
assimilate  into  mainstream  America.  After  two  generations  the  United  States  Congress  found 
this  policy  to  be  a  complete  failure  and  abandoned  it  in  1934  in  favor  of  "reorganizing"  and 
promoting  Indian  self-government. 38  However,  the  damage  already  had  been  done:  non- 
Indian  people  came  to  own  land  within  the  boundaries  of  many  Indian  nations  and  cultural 
and  legal  conflicts  have  arisen  as  Indian  nation  governments  increasingly  seek  to  fulfill  their 
responsibilities  as  governments.  Nevertheless,  it  would  be  both  unfair  and  unwise  to  penalize 
Indian  nations  and  Indian  people  further  for  the  consequences  of  this  failed  federal  policy.  In 


37  The  Allotment  Era  began  in  1887,  when  Congress  enacted  the  General 
Allotment  Act  of  February  7,  1887,  ch.  119,  24  Stat.  388,  as  amended .  25 
U.S.C.  §  331  et  seq..  and  lasted  until  1934.  See  generally.  Felix  S. 
Cohen,  Handbook  of  Federal  Indian  Law  130-143  (1982  Ed.). 

38  Institute  for  Government  Research,  The  Problem  of  Indian 
Administration  (1928);  Indian  Reorganization  Act  of  June  18,  1934,  ch. 
576,  48  Stat.  984,  as  amended.  25  U.S.C.  §  461  et  seq..  See  generally. 
Felix  S.  Cohen,  Handbook  of  Federal  Indian  Uw  144-151  (1982  Ed.). 
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addition,  the  Navajo  Nation  would  consider  it  to  be  an  unlawful  infringement  upon  Indian 
peoples'  constituHonally  protected  right  of  self-government  to  impose  race-based  restrictions 
upon  the  ability  of  Indian  people  to  govern  within  Indian  nation  boundaries. 

American  Indian  people  taught  the  European  immigrants  to  North  America  about 
democracy  over  200  years  ago,  and  those  teachings  have  found  their  way  into  the  United  States 
Constitution  and  the  constitutions  of  the  states.39  To  suggest  now  that  Indian  nations  know  or 
practice  less  justice,  less  protection  of  individual  liberty,  or  less  democracy  than  do  the  states  is 
based  on  ignorance,  probably  is  rooted  in  racism,  and  therefore  is  immoral  and  contrary  to  the 
American  ideals  of  government.  Accordingly,  the  Navajo  Nation  urges  this  Committee  to 
reject  the  concept  of  section  329. 

Mr.  Chairman,  I  thank  you  for  this  opportunity  to  present  these  comments  regarding 
Civil  Jurisdiction  in  Indian  Country. 


3'  ggg.  gg-,  J.  Weatherford,  Indian  Givers:     How  the  Indians  nf 

the  Americas  Transformed  the  VJnrlt\  133-150  (1988). 
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401.  Clerks  and  bailiffs — Appointment 

402.  Duties  and  authority 

403.  Salary  and  grade 

404.  Application  of  Judicial  Branch  personnel  policies  and  procedures 

Subchapter  1.    Generally 

§  201.   Establishment;  composition 

A.  There  is  established  the  Judicial  Branch  within  the  Navajo  Nation 
government. 

B.  The  Judicial  Branch  of  the  Navajo  Nation  government  shall 
consist  of  the  District  Courts,  the  Supreme  Court  of  the  Navajo  Nation, 
and  such  other  Courts  as  may  be  created  by  the  Navajo  Nation  Council. 

HISTORY 

CD-94-85,  December  4.  1985. 
CjA-5-59,Ianuary9,  1959. 
CO-69-58,Ortober  16.  1958. 

§  202.  Seals  of  Courts 

The  Courts  of  the  Navajo  Nation  shall  each  adopt  a  seal  which  shall 
be  used  to  authenticate  their  respective  judgments  and  other  papers. 
The  form  of  the  seals  and  regulations  for  their  use  shall  be  specified  by 
rules  of  court  adopted  and  placed  in  effect  as  provided  in  7  NNC  §601. 

HISTORY 

CD-94-85,  December  4,  1985. 
CIA-5-59,  January  9.  1959. 
CO-69-58,  October  16,  1958. 

§  203.  Copies  of  laws 

Each  Court  of  the  Navajo  Nation  shall  be  provided  with  copies  of 
applicable  federal,  Navajo  Nation  and  state  laws  and  regulations. 

HISTORY 

CD-94-85,  December  4.  1985. 
CJA- 1 -59.  January  6.  1959. 
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§  204.   Law  applicable 

A.  In  all  cases  the  Courts  of  the  Navajo  Nation  shall  apply  any  laws 
of  the  United  States  that  may  be  applicable  and  any  laws  or  customs  of 
the  Navajo  Nation  not  prohibited  by  applicable  federal  laws. 

B.  Where  any  doubt  arises  as  to  the  customs  and  usages  of  the 
Navajo  Nation  the  court  may  request  the  advice  of  counselors  familiar 
with  these  customs  and  usages. 

C.  Any  matters  not  covered  by  the  traditional  customs  and  usages 
or  laws  or  regulations  of  the  Navajo  Nation  or  by  applicable  federal  laws 
and  regulations,  may  be  decided  by  the  Courts  of  the  Navajo  Nation 
according  to  the  laws  of  the  state  in  which  the  matter  in  dispute  may 
lie. 

HISTORY 

CD-94-85,  December  4,  1985. 
CJA-1 -59,  January  6,  1959. 

ANNOTATIONS 

1.  Navajo  law  and  custom.  This  section  clearly  expresses  the  Lnlent  that  Navajo 
law  apply  wherever  possible.  Johnson  v.  Dixon,  4  Nav.  R.  108,  (Nav.  Ct.  App  1983). 

The  application  of  custom  depends  on  a  good  many  circumstances  and  all  the 
facts  of  the  case.  Lente  v.  Notah,  3  Nav.  R.  72,  (Nav.  Ct.  App.  1982). 

When  applying  custom,  the  courts  should  see  whether  a  particular  custom  or 
tradition  is  generally  accepted  and  applicable  to  the  parties  before  the  court.  Id. 

2.  Common  law.  Navajo  Common  Law  is  a  body  of  law  which  is  fiilly  binding 
on  the  Navajo  Court  of  Appeals  and  consists  of  the  customs,  traditions  and  usages 
of  the  Navajo  People.  Tome  v.  Navajo  Nation,  4  Nav.  R.  159,  (Nav.  Ct.  App.  1983). 

3.  State  law.  Courts  should  carefully  make  certain  that  the  matter  is  "not  cov- 
ered" by  Navajo  law,  under  subsection  (C)  of  this  section,  before  considering  or 
proceeding  to  the  use  of  state  law.  Johnson  v.  Dixon,  4  Nav.  R.  108,  (Nav.  Ct.  App. 
1983). 

Under  this  section,  the  traditions  and  customs  of  the  Navajo  People  are  to  be 
applied  where  the  Navajo  Tribal  Code  is  silent  and  federal  law  does  not  prohibit 
the  application  of  tradition  and  custom;  it  is  only,  in  a  situation  where  there  is  no 
tradition  or  custom  that  the  Tribal  Courts  are  authorized  to  apply  state  law.  Johnson 
V.  Johnson,  3  Nav.  R.  5,  (Nav.  Ct.  App.  1980). 

4.  Divorce — Division  of  property.  Since  nothing  is  specifically  stated  in  the 
Navajo  Tribal  Code  as  to  how  either  separate  or  community  property  is  to  be 
divided  upon  divorce,  this  section  is  controlling  in  the  matter.  Johnson  v.  Johnson, 
3  Nav.  R.  5,  (Nav.  Ct.  App.  1980). 

Since,  under  Navajo  tradition,  a  land  use  permit  given  from  a  father  to  a  son 
cannot  be  characterized  as  his  separate  property,  nor  as  community  property,  the 
land  use  permits  belonging  to  the  entire  family  and  to  be  used  for  the  benefit  of  the 
entire  family  district  court  properly  applied  Navaio  tradition  and  custom  in 
awarding  land  use  permits,  grazing  permit  and  all  other  property  connected  with 
a  farm  to  wife  in  divorce  proceedings  and  the  award  and  distribution  of  the 
property  rights  between  the  parties  was  a  fair  and  just  settlement  pursuant  to  9 
NNC  §404  Id. 
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5.  Alimony.  The  courts  of  the  Navajo  Nation  are  empowered  to  award  alimony 
in  dissolution  of  marriage  cases.  Johnson  v.  Johnson,  3  Nav.  R.  5,  (Nav.  Ct.  App. 
1980). 

Nothing  in  Navajo  tradition  or  custom  would  prohibit  the  court  from  applying 
New  Mexico  law  pursuant  to  this  seaion  and  therefore,  an  award  of  alimony  in  a 
marriage  dissolution  action  in  the  tribal  courts  is  both  proper  and  authorized.  Id. 

6.  Child  custody.  Since  Navajo  custom  and  tradition  is  but  one  of  many  factors 
to  be  considered  in  child  custody  cases ,  a  trial  judge  may  be  justified  in  disregarding 
old  ways,  and  the  court  of  appeal  will  not  overturn  such  a  decision  unless  it  was 
clearly  an  abuse  of  discretion.  Lente  v.  Notah,  3  Nav.  R.  72,  (Nav.  Ct.  App.  1982). 

§  205.  Record  of  proceedings 

Each  Court  of  the  Navajo  Nation  shall  keep  a  record  of  all  proceed- 
ings of  the  Court,  which  record  shall  reflect  the  title  of  the  case,  the 
names  of  the  parties,  the  substance  of  the  complaint,  the  names  and 
addresses  of  all  witnesses,  the  date  of  the  heating  or  trial,  by  whom 
conducted,  the  findings  ofthe  Court  or  jury,  and  the  judgment,  together 
with  any  other  facts  or  circumstances  deemed  of  importance  to  the  case. 
A  record  of  all  proceedings  shall  be  kept  at  the  appropriate  court  and 
shall  be  available  for  public  inspection  unless  prohibited  by  order  ofthe 
Court  or  by  applicable  laws. 

HISTORY 

CD-94-85,  December  4,  1985. 
CJA-1-59,  January  6,  1959. 

§  206.  Cooperation  of  federal  employees 

A.  No  employee  ofthe  federal  government  shall  obstruct,  interfere 
with  or  control  the  functions  of  any  Court  of  the  Navajo  Nation  or 
influence  such  functions  in  any  manner  except  as  permitted  by  federal 
laws  or  regulations  or  in  response  to  a  request  for  advice  or  information 
from  the  Court. 

B.  Employees  ofthe  federal  government,  particularly  those  who  are 
engaged  in  social  service,  health  and  educational  work,  shall  assist  the 
Court,  upon  its  request,  in  the  preparation  and  presentation  of  ihe  facts 
in  the  case  and  in  the  proper  disposition  ofthe  case. 

HISTORY 

CD-94-85.  December  4,  1985. 
CJA-1-59.  January  6,  1959. 

§  207.  Action  against  provider  of  an  alcoholic  beverage 

A.  Any  person  who  has  been  injured  or  damaged  by  an  intoxicated 
person,  or  as  a  consequence  of  the  intoxication  of  any  person,  may 
maintain  an  action  in  the  Courts  of  the  Navajo  Nation  against  any 
person,  individual,  partnership,  association  or  corporation  selling  or 
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furnishing  liquor  or  intoxicating  beverages  for  consumption  within  the 
Navajo  Indian  Country-  if  such  liquor  or  intoxicating  beverage  was  a 
cause  of  the  intoxication. 

B.  Damages  under  this  section  shall  include  all  damages  to  person 
or  property,  including,  but  not  limited  to,  damages  for  wrongful  death, 
personal  injury  and  loss  of  income,  and  shall  include  loss  of  support, 
companionship,  service  and  affection  resulting  from  the  death  of  a 
spouse,  a  minor  child  or  the  parent  or  guardian  of  a  minor  child. 

C.  In  addition  to  any  remedy  available  through  subsection  (A) 
above,  the  prosecutor  of  the  Navajo  Nation  is  authorized  to  maintain 
an  action  for  the  benefit  of  an  injured  party  under  this  section  at  the 
request  of  or  after  notice  to  such  injured  party. 

D.  Nothing  in  this  section  shall  be  construed  to  impose  ciNal  liability 
on  any  person  as  a  consequence  of: 

1.  The  bona  fide  sale  or  furnishing  of  liquor  or  into.xicating 
beverages  for  scientific,  sacramental,  medicinal  or  mechanical  pur- 
poses; or 

2.  The  transportation  of  liquor  or  intoxicating  beverages  in  un- 
opened containers  and,  where  applicable,  containers  with  unbroken 
federal  tax  stamps,  through  Navajo  Indian  Country  on  any  highway, 
roadway  or  railway  right-of-way  in  conformance  with  18  U.S.C. 
§1154. 

HISTORY 

CD-94-85,  December  4,  1985 
CIA-10-78,  January  24,  1973. 

Subchapter  3,    District  Courts 

§  251.  Appointment 

The  District  Courts  of  the  Navajo  Nation  shall  consist  of  such  judges 
as  shall  be  appointed  by  the  President  of  the  Navajo  Nation,  with 
confirmation  by  the  Navajo  Nation  Council. 

HISTORY 

CD-94-85,  December  4,  1985. 
CD-88-78,  §§2,  3,  December  20,  1978. 
CJA-5-59,  January  9,  1959. 
CO-69-58,  October  16,  1958. 

§  252.  Family  Courts 

The  Family  Courts  of  the  Navajo  Nation  shall  have  original  exclusive 
jurisdiction  of  all  cases  involving  domestic  relations,  probate,  adoption, 
paternity,  custody,  child  support,  guardianship,  mental  health  commit- 
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ments,  mental  and/or  physical  incompetence,  name  changes,  and  all 
matters  arising  under  the  Navajo  Nation  Children's  Code. 

HISTORY 

CAU-46-89,  August  16,  1989. 

Note.  Provisions  of  former  §252,  adopted  by  CIA-5-59,  January-  9,  1959  and 
CO-69-58,  October  16,  1958  relating  to  term  of  office  of  judges  were  recodified  at 
7  NNC  §355(B),  byCD-94-85,  December  4,  1985. 

CROSS  REFERENCES 
9  NNC  §1001  etseq. 

§  253.  Jurisdiction — Generally 

The  District  Courts  of  the  Navajo  Nation  shall  have  original  juris- 
diction over: 

A.  Crimes.  All  violations  of  law^s  of  the  Navajo  Nation  committed 
within  its  territorial  jurisdiction. 

B.  Civil  Causes  of  Action.  All  civil  actions  in  which  the  defendant  is 
a  resident  of  Navajo  Indian  Country,  or  has  caused  an  action  to  occur 
within  the  territorial  jurisdiction  of  the  Navajo  Nation. 

C.  Miscellaneous.  All  other  matters  over  which  jurisdiction  has  been 
heretofore  vested  in  the  "Navajo  Tribal  Court  of  Indian  Offenses",  or 
which  may  hereafter  be  placed  within  the  jurisdiction  of  the  District 
Courts  by  the  Navajo  Nation  Council. 

HISTORY 

CD-94-85,  December  4,  1985. 
CF- 19-80,  February  13,  1980. 
CJA-5-59,  January  9,  1959. 
CO-69-58,  October  16, 1958. 

Note.  Pursuant  to  §252  ofthis  title,  as  adopted  by  CAU-46-89,  August  16, 1989, 
previous  subsection  jjertaining  to  "Decedents'  Estates"  has  been  deleted. 

ANNOTATfONS 

1.  The  Courts  of  the  Navajo  Nation  are  empowered  to  award  alimony  in 
dissolution  of  marriage  cases.  Johnson  v.  Johnson,  3  Nav.  R.  5,  (Nav.  Ct.  App.  1980). 

Nothing  in  Navajo  tradition  or  custom  would  prohibit  the  court  from  applying 
New  Mexico  law  pursuant  to  7  N'NC  §204  and  therefore,  an  award  of  alimony  in 
a  marriage  dissolution  action  in  the  tribal  courts  is  both  proper  and  authorized.  Id. 

This  section  does  not  exclude  review  of  Navajo  Tribal  Council  actions  from  its 
broad  grant  of  power  to  the  courts.  Halona  v.  MacDonald,  1  Nav.  R  189,  (Nav.  Ct. 
App.  1978). 

2.  Paragraph  (A)  of  this  section  enables  the  Courts  of  the  Navajo  Nation  to  issue 
summons  or  warrants  applicable  to  a  criminal  prosecution.  Navajo  Nation  v. 
Atatty,  4  Nav.  R.  130  (Nav.  Ct.  App.  1983). 

3.  Navajo  Nation  has  the  power  to  grant  its  courts  personal  jurisdiction  over 
foreign  corporations  as  a  consequence  of  such  corporations'  acts  in  Navajo  terri- 
tory, such  as  wrongful  repossession  alleged  in  instant  case,  according  to  modern 
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expansions  of  the  "minimum  contacts"  due  process  standard.  Thompson  v.  Lo\-e- 
lady's  Frontier  Ford,  1  Nav.  R.  282,  (Nav.  Ct.  App.  1978). 

This  section's  provision  for  jurisdiction  over  ail  other  matters  over  which 
jurisdiction  has  been  or  may  be  vested  implicitly  asserts  Navajo  Nation  jurisdiction 
over  non-Indian,  non-resident  businesses  and  individuals,  and  court  has  jurisdic- 
tion over  a  non-Indian,  non-resident  business  which  allegedly  wrongfully  repos- 
sesses personal  property  upon  Navajo  land.  \d. 

4.  District  Court  has  civil  jurisdiction,  under  this  section's  provision  for  juris- 
diction over  "all  other  matters  which  may  hereafter  be  placed  wathin  the  jurisdic- 
tion of  the  Trial  Court,"  to  enjoin  a  threatened  criminal  trespass  prohibited  by  the 
code.  Salt  River  Project  Agrictdlural  Improvement  and  Power  District  v.  International 
Brotherhood  ofElearical  Workers  Local  Union  No.  266, 1  Nav.  R.  277,  (Nav.  Ct.  App. 
1978). 

5.  A  non-Indian  may  be  sued  in  the  Navajo  courts  if  he  is  found  within  the 
tribe's  territorial  jurisdiction;  so  that  defendant  corporations  could  be  sued  for 
forcible  entry  and  detainer.  Navajo  Tribe  v.  Orlando  Helicopter  Airways,  Inc.,  (Nav. 
Ct.  App.,  January  12,  1972. 

6.  Navajo  Courts  of  Indian  Offenses  exercise  broad  criminal  and  civil  jurisdic- 
tion which  covers  suits  by  outsiders  against  Indian  defendants,  and  no  Federal  Act 
has  given  state  courts  jurisdiction  over  such  controversies.  Williams  v.  Lee,  358  U.S. 
217,  79  S.a.  269,  3  L.Ed.  2d  25 1  (1959). 

Arizona  courts  are  not  free  to  exercise  jurisdiction  over  a  civil  suit  by  a 
non-Indian  against  a  Navajo  Indian  where  court  of  action  was  derived  from 
transaction  which  took  place  on  the  Navajo  Reservation.  Id. 


§  254.  Territorial  jurisdiction 

The  territorial  jurisdiction  of  the  Navajo  Nation  shall  extend  to 
Navajo  Indian  Country,  defined  as  all  land  v^dthin  the  exterior  bounda- 
ries of  the  Navajo  Indian  Reservation  or  of  the  Eastern  Navajo  Agency, 
all  land  within  the  limits  of  dependent  Navajo  Indian  communities,  all 
Navajo  Indian  allotments,  and  all  other  land  held  in  trust  for,  owned  in 
fee  by,  or  leased  by  the  United  States  to  the  Navajo  Nation  or  any  Band 
of  Navajo  Indians. 

HISTORY 

CD-94-85,  December  4,  1985. 

CIY-57-85,  July  25, 1985. 

CMY-28-70,May7,  1970. 

Preamble.  CJY-57-85  contained  the  following  in  the  preamble: 

"7.  It  is  the  intent  of  these  amendments  that  the  reference  to  'all  land'  is 
comprehensive  and  includes  rights-of-way,  fee  land,  and  any  other  lands,  notwith- 
standing the  nature  of  title  thereto,  within  the  exterior  boundaries  of  the  Navajo 
Reservation,  Eastern  Navajo  Agency,  dependent  Navajo  communities,  Navajo 
Indian  allotments  and  all  lands  held  in  trust  for,  owned  in  fee  by,  or  leased  by  the 
United  States  to  the  Navajo  Nation  or  any  Band  of  Navajo  Indians.  Nothing  herein 
shall  be  construed  as  constituting  authorization  for  the  purchase  or  lease  of  lands 
by  any  Band  of  Navajo  Indians;  and 

"8.  'Dependent  Navajo  Indian  communities'  is  intended  to  encompass  all 
lands  currently  wathin  the  Eastern  Navajo  Agency  and  such  other  lands  as  may  be 
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determined  consistent  with  federal  law  to  constitute  dependent  Navajo  Indian 
communities." 

§  255.  Writs  or  orders 

The  District  Courts  shall  have  the  power  to  issue  any  writs  or  orders 
necessary  and  proper  to  the  complete  exercise  of  their  jurisdiction. 

HISTORY 

CD-94-85,  December  4.  1985. 
CjA-5-59,  January  9,  1959. 
CO-69- 58.  October  16, 1958. 

ANNOTATIONS 

Garnishment.  Enabling  language  of  this  section  and  former  version  of  9  NNC 
§  1 303  enable  the  District  Courts  of  the  Navajo  Nation  to  order  wage  garnishment 
to  any  employer,  trustee,  financial  agency  or  other  person  within  the  territorial 
jurisdiaion  of  the  Nation  for  child  support.  Hcredia  v.  Heredia,  4  Nav.  R.  1 24,  (Nav. 
Ct.App.  1983). 

Pursuant  to  7  N'NC  §705  and  this  section,  coupled  with  Rule  23,  Rules  of  Navajo 
Civil  Procedure,  garnishment  is  permitted.  Tracey  v.  Heredia,  4  Nav.  R.  149,  (Nav. 
Ct.  App.  1983). 

§  256.  Temporary  or  preliminary  injunctive  relief 

No  District  Court  of  the  Navajo  Nation  shall  enter  an  order  for 
temporary  or  preliminary  injunctive  relief  in  any  proceeding  in  which 
there  is  no  appearance  by  the  defendant,  unless: 

A.  The  District  Court  judge  certifies  in  \yriting  as  to  the  specific 
irreparable  harm  which  would  occur  were  the  temporary  relief  not  to 
be  ordered;  and 

B.  The  legal  counsel  for  the  plaintiff  certifies  by  affidavit  as  to  the 
efforts  which  have  been  made  to  locate  the  defendant  or  defendant's 
legal  counsel  to  notify  him  or  her  of  the  hearing  on  preliminary  or 
temporary  injunctive  relief. 

HISTORY 

CD-94-85,  December  4,  1985. 
CF- 19-80,  §4,  February  13,  1980. 

§  257.  Sovereign  immunity  ofthe  Navajo  Nation 

Jurisdiction  of  the  District  Courts  of  the  Navajo  Nation  shall  not 
extend  to  any  action  against  the  Navajo  Nation  without  its  express 
consent. 

HISTORY 

CD-94-85,  December  4,  1985. 
CF- 19-80,  February  13,  1980. 

CROSS  REFERENCES 

1  NNC  §551  et  seq.,  Navajo  Sovereign  Immunity  Act 
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Subchapter  4.    Special  Division  of  Windo w  Rock 

District  Court 

§  291.   Establishment 

There  is  established  the  Special  Division  of  the  Window  Rock  District 
Court. 

HISTORY 

CMA-ll -89,  March  10,  1989. 
CMA-8-89,  March  1,1989. 

§  292.  Composition 

A.  The  Special  Division  of  the  Window  Rock  District  Court  shall 
consist  of  three  judges  or  retired  judges  or  justices,  who  shall  be  assigned 
in  such  manner  and  for  such  terms  as  is  provided  in  this  section,  for  the 
purpose  of  appointing  special  prosecutors  pursuant  to  2  NNC  §§202 1- 
2024. 

B.  Judges  of  the  Special  Division  shall  be  appointed  for  terms  of  two 
years  each,  which  terms  shall  commence  on  the  date  of  the  enactment 
of  this  section,  and  thereafter  on  the  date  of  every  other  anniversary  of 
the  enactment  of  this  section. 

C.  The  Chief  Justice  of  the  Navajo  Nation  shall  designate  and  assign 
three  judges  or  retired  judges  or  justices  to  the  Special  Division  for  each 
successive  two-year  term.  At  least  two  of  the  judges  shall  be  active 
permanent  judges  of  District  Courts  of  the  Navajo  Nation.  The  third 
judge  may  be  either  an  active  permanent  judge  of  the  Navajo  Nation  or 
a  retired  judge  or  justice  of  the  Navajo  Nation.  Unless  there  are  an 
insufficient  number  of  active  permanent  judges  from  at  least  two 
District  Courts,  not  more  than  one  judge  or  retired  judge  may  be 
assigned  to  the  Special  Division  from  a  particular  District  (or  preceding 
trial)  Court.  The  Chief  Justice  shall  designate  one  of  the  judges  to  be 
the  presiding  judge  of  the  Special  Division. 

D.  Judges  of  the  Special  Division  may  only  be  removed  during  their 

terms  upon  their  resignation,  or  by  a  two- thirds  ('/j)  vote  of  the  Navajo 
Nation  Council.  Any  vacancy  in  such  division  shall  be  filled  only  for  the 
remainder  of  the  two-year  period  for  which  such  vacancy  occurs  and 
in  the  same  manner  as  initial  appointments  to  such  division  were  made. 

E.  Except  as  provided  under  subsection  (F)  of  this  section,  assign- 
ment to  the  Special  Division  shall  not  bar  any  other  judicial  assignment 
during  the  term  of  assignment  to  such  division. 

F.  No  judge  of  the  Special  Division  shall  be  eligible  to  participate  in 
any  judicial  proceeding  concerning  a  matter  which  involves  a  special 
prosecutor  appointed  by  the  Division  while  such  special  prosecutor  is 
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serving  in  that  office,  or  which  involves  the  exercise  of  such  special 
prosecutor's  official  duties,  regardless  of  whether  such  special  prosecu- 
tor is  still  serving  in  that  office. 

G.  Within  five  calendar  days  of  the  enactment  of  this  section,  the 
Special  Division  shall  be  created  pursuant  to  subsection  (C)  of  this 
section. 

HISTORY 

CMA-1 1-89.  March  1,1989. 
CMA-8-89,  .March  1,1989. 

CROSS  REFERENCES 

2  NNC§2{)2\  ft  seq. 

Subchapters-    Supreme  Court 

§  301.  Composition 

A.  The  Supreme  Court  of  the  Navajo  Nation  shall  consist  of  the 
Chief  Justice  of  the  Navajo  Nation  and  two  Associate  Justices  of  the 
Supreme  Court. 

B.  The  Supreme  Court  of  the  Navajo  Nation  shall  sit  at  Window 
Rock,  Navajo  Nation  (Arizona). 

HISTORY 

CD-94-85,  December  4,  1985. 
CMY-39-78,May4,  1978. 
CJA-5-59,  January  9,  1959. 
CO-69-58,  October  16, 1958. 

§  302.  Jurisdiction — Generally 

The  Supreme  Court  shall  have  jurisdiction  to  hear  appeals  from  final 
judgments  and  other  final  orders  of  the  District  Courts  of  the  Navajo 
Nation  and  such  other  final  administrative  orders  as  provided  by  law. 
The  Supreme  Court  shall  be  the  court  of  final  resort. 

HISTORY 

CD-94-85,  December  4,  1985. 
CJA-5-59,  January  9,  1959. 
CO-69-58,  October  16,  1958. 

§  303.  Writs  or  orders 

The  Supreme  Court  shall  have  the  power  to  issue  any  writs  or  orders 
necessary  and  proper  to  the  complete  exercise  of  its  jurisdiction  or  to 
prevent  or  remedy  any  act  of  any  Court  which  is  beyond  such  Court's 
jurisdiction,  or  to  cause  a  Court  to  act  where  such  Court  unlawfully  fails 
or  refuses  to  act  within  its  jurisdiction. 
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HISTORY 

CD-94-85,  December  4,  1986. 
CJA-5-59,  January  9,  1959. 
CO-69-58,  October  16. 1958. 


Subchapter/.    Judges 
Article  i.    Generally 

§  351.   Salaries 

A.  Salaries  for  judges  of  the  Courts  of  the  Navajo  Nation  shall  be 
established  at  the  following  base  levels  and  negotiable  thereon. 

1.  Probationary  District  Court  judges $25,000  per  year 

2.  District  Court  judges $30,000  per  year 

3.  Probationary  Associate  justice $30,000  per  year 

4.  Associate  Justices $35,000  per  year 

5.  Probationary  Chief  Justice $45,000  per  year 

6.  Chief  Justice $55,000  per  year 

B.  The  probationary  period  for  District  Court  judges,  the  Chief 
justice  and  Associate  Justices  shall  be  two  years  from  the  date  of 
appointment  by  the  President  of  the  Navajo  Nation. 

C.  Judges  who  have  completed  the  probationary  period,  if  sub- 
sequendy  promoted,  need  not  be  subject  to  the  probationary  provision 
as  described  in  subsection  (B)  of  this  section. 

HISTORY 
CD-94-85.  Exhibit  D,  December  4,  1985. 
CO-53-81.  October  22.  1981. 
CF-6-76.  February  19,  1976. 
CJN-35-61.  June  27,  1961. 
CJN-40-59.  June  10,  1959. 
CIA-5-59.  January  9.  1959. 
CO-69-58,  October  16. 1958. 

§  352.  Removal  from  office 

A.  The  Chief  Justice  of  the  Navajo  Nation,  or  the  Judiciary  Commit- 
tee of  the  Navajo  Nation  Council  may  recommend  the  removal  of  any 
justice  or  judge  from  office  if,  in  the  opinion  of  the  Chief  justice,  or  the 
judiciary  Committee,  there  is  reasonable  cause  to  believe  the  justice  or 
judge  to  be  guilty  of  malfeasance  or  misfeasance  in  office,  neglect  of 
duty,  mental  or  physical  incompetence  to  perform  the  duties  of  his 
office,  or  if  the  justice  ot  judge  has  been  convicted  of  a  felony  in  a  state 
or  federal  court  since  entering  upon  duty. 
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B.  Such  recommendation  shall  be  presented  promptly  to  the  Navajo 
Nation  Council,  and  the  justice  or  judge  whom  it  is  sought  to  remove 
from  office  shall  be  accorded  an  opportunity  to  appear  before  the 
Navajo  Nation  Council  and  present  evidence  in  his  own  defense.  There- 
after such  justice  or  judge  may  be  removed  from  office  by  a  two-thirds 
vote  of  all  the  members  of  the  Navajo  Nation  Council. 

HISTORY 

CD-94-85,  December  4.  1985. 

CJA-5-59,  January  9,  1959. 

CO-69-58,  October  16,  1958. 

Note.  References  to  the  Advisory  Committee  are  deleted. 

CROSS  REFERENCES 

Judiciary  Committee  authority  to  recommend  removal  of  Judges,  2  NNC  §574. 

§  353.  Retirement 

A.  The  Chief  Justice  or  any  justice  or  judge  of  the  Courts  of  the 
Navajo  Nation  shall  retire  upon  attaining  the  age  of  70  years. 

B.  The  Chief  Justice  or  any  justice  or  judge  of  the  Courts  of  the 
Navajo  Nation  serving  under  a  permanent  appointment  who  has  served 
a  total  of  eight  years  as  permanent  or  probationary  judge  or  justice  may 
retire  if  he  is  at  least  55  years  of  age,  or  if  he  has  become  permanently 
disabled  from  performing  his  duties. 

C.  If  a  justice  or  judge  serving  under  a  permanent  appointment,  who 
has  served  a  total  of  eight  years  as  permanent  or  probationary  justice  or 
judge  is  removed  from  office  by  the  Navajo  Nation  Council  for  inability 
to  perform  his  duties,  and  the  Navajo  Nation  Council  finds  that  this 
inability  is  not  the  result  of  the  misconduct  of  such  justice  or  judge,  he 
shall,  after  such  removal  from  office,  have  the  status  of  retired  judge. 

D.  Retired  justices  or  judges  who  have  served  15  or  more  years  as 
permanent  or  probationary  justice  or  judge  shall  receive  the  full  salary 
of  their  office  during  the  remainder  of  their  lives. 

E.  Retired  justices  or  judges  with  eight  years  service  as  permanent 
or  probationar>'  justice  or  judge  shall  receive  one-half  of  the  salary  of 
their  office. 

F.  Retired  justices  or  judges  having  more  than  eight  and  less  than 
1 5  years'  service  shall  receive  an  amount  of  more  than  one-half  and  less 
than  the  full  salary  of  their  offices,  proportionate  to  their  years  of  service 
in  excess  of  eight. 

G.  Retired  justices  or  judges  with  less  than  eight  years  service  shall 
receive  no  pension. 

H.  No  incremental  increases  of  salar)' shall  be  given  to  retired  justices 
or  judges. 
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I.  Retired  justices  or  judges  shall  be  ineligible  to  hear  any  case  in 
any  Court  of  the  Navajo  Nation  unless  the  Chief  Justice  shall,  with,  the 
consent  of  the  retired  justice  or  judge  involved,  call  him  back  for 
temporary  duty  to  help  relieve  congestion  in  the  docket  of  the  Navajo 
Nation  Courts. 

J.  Present  justices  or  judges,  upon  leaving  office,  whether  or  not 
probationary  or  permanently  appointed  and  approved,  unless  removed 
for  misconduct,  shall  be  considered  as  retired  justices  or  judges  and 
entitled  to  all  the  privileges  provided  under  this  section,  including  the 
provision  to  serve  for  temporary  duty  to  help  relieve  congestion  in  the 
docket  of  the  Navajo  Nation  courts. 

HISTORY 
CD-94-85,  December  4,  1985. 
CJN-35-61,June27,  1961. 
CJN-33-62,Junel8,  1962. 
CF-15-61,  February  15,  1961. 
CjN-40-59,  June  10,  1959. 
CJA-5-59,  January  9, 1959. 
CO-69-58,  October  16,  1958. 
Exceptions  to  provision.  CJA-1 1  -84,  January  25,  1984. 

§  354.  Qualifications  for  judicial  appointment 

The  following  standards  and  qualifications  shall  apply  to  all  judicial 
appointments  to  the  Courts  of  the  Navajo  Nation: 

A.  Member  of  Navajo  Nation  and  Age.  An  applicant  shall  be  an 
enrolled  member  of  the  Navajo  Nation  and  shall  be  over  thirty  (30) 
years  of  age. 

B.  Criminal  Convictions.  An  applicant  shall  have  never  been  con- 
victed of  a  felony,  or  within  the  year  just  past,  of  a  misdemeanor. 

C.  Education/Training.  Each  applicant  shall  be  a  high  school  gradu- 
ate. Higher  education  or  technical  training  with  A.A.,  B.A.,  or  B.S. 
degrees  shall  be  preferred. 

D.  Experience.  Each  applicant  shall  have  at  least  two  (2)  years  work 
experience  in  law  related  area  and  have  a  working  knowledge  of  Navajo 
and  applicable,  federal  and  state  laws.  Those  applicants  with  experience 
working  with  the  Navajo  Nation  Courts  or  with  state  and  federal  courts 
will  be  preferred. 

E.  Knowledge  in  Navajo  Culture  and  Tradition.  Each  applicant 
must  be  able  to  speak  both  Navajo  and  English,  and  have  some  knowl- 
edge of  Navajo  culture  and  tradition.  The  applicant  must  be  able  to 
demonstrate: 

1.  An  understanding  of  the  clan  system;  and 

2.  An  understanding  of  religious  ceremonies;  and 

3.  An  appreciation  of  the  traditional  Navajo  lifestyle. 
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F.  Health.  Each  applicant  shall  produce  a  certificate  of  good  health 
from  a  licensed  physician. 

G.  Driver's  License.  Each  applicant  shall  possess  a  valid  driver's 
license. 

H.  No  Physical  Addiction.  In  addition  to  the  requirement  of  a 
medical  examination  pursuant  to  subsection  (H)  above,  each  applicant 
must  attest  that  he  or  she  has  no  physical  addictions. 

I.  Writing  Sample.  Upon  initial  screening  of  applicants  by  the 
Judiciary  Committee,  those  applicants  selected  shall  submit  a  writing 
sample  that  illustrates  the  applicant's  ability  to  clearly  show  organiza- 
tion and  communicative  abilities. 

J.  Ethics.  Each  applicant  shall  show  that  he  or  she  has  neither 
present  nor  past  conflicts  of  interests  that  would  have  the  appearance 
of  partiality  or  bias  in  cases  brought  in  the  courts  of  the  Navajo  Nation. 
Each  applicant  must  demonstrate  an  impartial  background  that  will 
indicate  neutrality  and  fairness  for  proper  decision  making. 

K.  References.  Each  applicant  must  be  of  good  moral  character  and 
shall  submit  letters  of  reference  regarding  his  or  her  application.  Such 
letters  shall  outline  the  applicant's  motivation  and  employment  per- 
formance, and  the  applicant's  character  and  capacity  for  honesty  and 
impartiality. 

L.  Management  Ability.  Each  application  shall  show  managerial 
skills  necessary  for  the  smooth  operation  of  a  Court.  Such  information 
as  the  applicant's  record  of  supervising  staff,  coordinating  budget  and 
personnel  requirements  and  verbal  communication  and  writing  abili- 
ties shall  be  carefully  reviewed  by  the  Judiciary  Committee. 

M.  Probationary  Status  Evaluations.  A  probationary  judge  shall  sub- 
mit to  periodic  evaluation  of  work  performance  as  designated  by  the 
Judiciary  Committee  of  the  Navajo  Nation  Council. 

N.  Political  Appointments.  Each  applicant  shall  be  selected  and 
evaluated  without  regard  to  political  affiliation  or  association. 

HISTORY 

CD-94-85.  December  4,  1985. 

§  355.  Appointment;  term  of  office 

A.  The  President  of  the  Navajo  Nation  shall  appoint  the  Chief 
Justice,  Associate  Justices,  and  District  Court  Judges  with  confirmation 
by  the  Navajo  Nation  Council  from  among  those  recommended  by  the 
Judiciary  Committee  of  the  Navajo  Nation  Council. 

B.  The  Chief  Justice,  and  the  Associate  Justices  of  the  Supreme 
Court  and  the  District  Court  Judges  shall  be  appointed  for  a  probation- 
ary period  of  two  years  and  upon  permanent  appointment  shall  serve 
thereafter  during  good  behavior  or  until  they  are  70  years  of  age. 
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C.  A  probationary  Chief  Justice,  Justice  or  Judge  shall  not  be  recom- 
mended for  permanent  appointment  unless  he  or  she  has  successfully 
completed  a  course  of  training  accredited  for  judges  and  he  or  she  has 
a  satisfactory  performance  evaluation  as  determined  by  the  Chief  Jus- 
tice and  the  Judiciary  Committee  of  the  Navajo  Nation  Council. 

D.  At  any  time  during  the  probationary  term  of  any  Chief  Justice, 
Justice  or  Judge,  regardless  of  the  length  of  service  of  such  judge,  the 
Judiciary  Committee  may  recommend  to  the  President  of  the  Navajo 
Nation  that  the  probationary  judge  be  removed  from  office.  The  Presi- 
dent of  the  Navajo  Nation,  pursuant  to  such  recommendation,  may 
remove  such  probationary  judge  from  office.  Any  judge  so  removed 
shall  not  be  eligible  for  the  status  of  retired  judge  and  shall  not  be  called 
to  sit  in  any  case  pursuant  to  7  NNC  §353.  At  the  conclusion  of  the 
two-year  probationary  term,  the  Judiciary  Committee  shall  review  the 
record  and  qualifications  of  each  probationary  judge  and  shall  recom- 
mend to  the  President  whether  or  not  each  probationary  judge  has 
satisfactorily  completed  the  probationary  term  and  should  be  ap- 
pointed to  a  permanent  position.  The  President  shall  not  appoint  to  a 
permanent  position  any  judge  not  recommended  by  the  Judiciary 
Committee,  but  the  President,  at  his  discretion,  may  appoint  any  judges 
recommended  by  the  Judiciary  Committee  to  permanent  positions.  The 
appointments  shall  be  submitted  to  the  Navajo  Nation  Council  for 
confirmation. 

HISTORY 
CD-94-85,  December  4,  1985. 

CROSS  REFERENCES 

See  2  NNC  §574,  Judiciary  Committee  authority. 

A rtide  2.    Ch  ief Justice 

§  371.  Administrative  duties 

In  addition  to  his  judicial  duties,  the  Chief  Justice  of  the  Navajo 
Nation  shall  have  the  duty  of  supervising  the  work  of  all  justices  and 
judges  of  the  Navajo  Nation  and  shall  have  the  duty  of  administering 
the  Judicial  Branch.  He  shall  advise  the  President  of  the  Navajo  Nation 
and  the  Judiciary  Committee  of  the  Navajo  Nation  Council  as  to 
whether  probationary  justices  and  judges  shall  be  offered  permanent 
appointments. 

HISTORY 

CD-94-85,  December  4,  1985. 
CIA-5-59.  January  9,  1959. 
CO-69-58,  October  16.  1958. 
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§  372.   Acting  Chief  Justice 

The  Chief  Justice  of  the  Navajo  Nation  shall  designate  one  Associate 
Justice  of  the  Supreme  Court  to  act  as  Chief  Justice  whenever  the  Chief 
Justice  is  absent  from  the  territorial  jurisdiction  of  the  Navajo  Nation, 
is  on  vacation,  ill  or  otherwise  unable  to  perform  the  duties  of  his  office. 
The  Chief  Justice  shall  delegate  to  the  acting  Chief  Justice  some  or  all 
of  the  powers  of,  the  office  of  Chief  Justice.  The  Chief  Justice  may  at 
any  time  change  his  designation  of  the  Associate  Justice  empowered  to 
act  as  Chief  Justice. 

HISTORY 

CD-94-85,  December  4,  1985. 
CJA-5-59,  January  9,  1959. 

Subchapter  9.    Clerks  and  Bailiffs 

§  401.  Clerks  and  bailiffs — Appointment 

A.  Each  judge  of  the  District  Courts  of  the  Navajo  Nation  shaU,  with 
the  approval  of  the  Chief  Justice,  appoint  clerks  and  bailiffs  of  the  Court. 

B.  The  Chief  Justice  shall  appoint  the  clerk  of  the  Supreme  Court. 

HISTORY 

CD-94-85,  December  4.  1985. 
CJA-5-59,  January  9,  1959. 
CO -69- 58.  October  16,  1958. 

§  402.   Duties  and  authority 

The  clerks  of  the  court  shall  have  such  duties  and  authorities  as 
provided  herein,  or  by  rules  of  court  adopted  and  placed  in  effect 
pursuant  to  7  NNC  §60 1 ,  or  as  may  be  hereafter  provided  by  resolution 
of  the  Navajo  Nation  Council,  or  as  may  be  hereafter  delegated  by  the 
Justices  and  Judges  of  the  Navajo  Nation. 

HISTORY 

CD-94-85,  Exhibit  D,  December  4,  1985. 
CJA-5-59,  January  9,  1959. 
CO-69-58,  October  16,  1958. 

§  403.  Salary  and  grade 

A.  The  beginning  salary  and  increments  for  clerks  and  bailiffs  of  the 
court  shall  be  in  accordance  with  the  prevailing  rates  established  by  the 
Navajo  Nation,  and  the  positions  shall  be  graded  in  accordance  with 
the  established  personnel  policies  and  procedures. 
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B.  Those  presently  serving  as  clerks  and  bailiffs  shall  be  subject  to 
the  above  provisions  upon  their  appointment  and  approval  by  the  Chief 
Justice. 

HISTORY 

CD-94-85.  December  4,  1985. 
CJN-40-59.  June  10.  1959. 

§  404.  Application   of  Judicial   Branch   personnel   policies   and 
procedures 

All  employment  in  positions,  other  than  judicial  appointments, 
within  the  Judicial  Branch  shall  be  in  accordance  with  the  established 
Judicial  Branch  personnel  policies  and  procedures. 

HISTORY 

CD-94-85,  December  4, 1985. 
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Title     1 

General  Provisions 


CHAPTER  SECTION 

1.  Navajo  Nation  Bill  of  Rights i 

3.  Great  Seal  and  Flag 301 

5.  Navajo  Nation 501 

7.  Membership  in  the  Navajo  Nation 701 

9.  Hopi  Indians 901 

Chapter  i.    Navajo  Nation  Bill  of  Rights 

SECTION 

1.  Other  rights  not  impaired;  deletion  or  abridgment  only  by 
public  referendum 

2.  Equality  of  rights  not  abridged  by  entitlements,  benefits  or 
privileges;  nor  by  affirmative  action  necessary  to  support 
rights  of  the  Navajo  People  to  economic  opportunity 

3.  Denial  or  abridgment  of  rights  on  basis  of  sex;  equal  protec- 
tion and  due  process  of  Navajo  Nation  law 

4.  Freedom  of  religion,  speech,  press,  and  the  right  of  assembly 
and  petition 

5.  Searches  and  seizures 

6.  Right  to  keep  and  bear  arms 

7.  Rights  of  accused;  trial  by  jury;  right  to  counsel 

8.  Double  jeopardy;  self-incrimination;  deprivation  of  property 

9.  Cruel  and  unusual  punishment;  excessive  bail  and  fines 

CROSS  REFERENCES 

United  States  Code.  Civil  action  for  deprivation  of  rights,  42  U.S.C.  §§1983, 
1984. 

Equal  rights  under  the  law,  42  U.S.C.  §1981. 

Federal  civil  rights  law  regarding  public  accommodations,  facilities,  education 
and  programs,  employmenl  and  voting,  42  U.S.C.  §§2000a  et  seq. 

Offenses,  prosecutions  and  proceedings  in  vindication  of  rights,  42  U.S.C. 
§§1985-1991. 

Organization  of  Indian  tribes,  constitution  and  bylaws,  25  U.S.C.  §476. 

ANNOTATIONS 

Authority  oflndian  governments.  While  Congress  retains  paramount  author- 
ity to  legislate  for  and  enforce  its  laws  on  all  the  tribes  in  certain  respects,  it  has 
recognized  the  authority  oflndian  governments  over  their  reservation  and  if  this 
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power  is  to  be  taken  away  from  them  it  is  for  Congress  to  do  it.  Oliver  v.  Vdall 
(1962)  306  F.2d  819. 

Indian  tribes  have  a  status  higher  than  that  of  states  and  are  subordinate  and 
dependent  nations  possessed  of  all  powers  as  such  only  to  the  extent  that  they  have 
expressly  been  required  to  surrender  them  by  the  superior  sovereign,  the  United 
States.  Native  American  Church  v.  Navajo  Tribal  Council  (1959)  272  F.2d  131. 

§  1.  Other  rights  not  impaired;  deletion  or  abridgment  only  by 
public  referendum 

The  enumeration  herein  of  certain  rights,  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people.  No  provision  of  this 
chapter,  the  Navajo  Nation  Bill  of  Rights,  shall  be  abridged  or  deleted 
by  amendment  or  otherwise,  except  by  referendum  vote  of  the  Navajo 
electorate,  in  accordance  with  applicable  provisions  of  the  laws  of  the 
Navajo  Nation. 

HISTORY 

CD-59-86.  December  11,  1986. 

CO-63-67.  October  9,  1967. 

Note.  1  NNC  §1  was  formerly  codified  at  1  NNC  §8. 

§  2.  Equality  of  rights  not  abridged  by  entitlements,  benefits  or 
privileges;  nor  by  affirmative  action  necessary  to  support  rights 
of  the  Navajo  People  to  economic  opportunity 

Recognition,  enactment,  lawful  implementation  and  enforcement  of 
provisions  for  specific  entitlements,  benefits  and  privileges  based  upon 
membership  in  the  Navajo  Nation  or  in  other  recognized  Tribes  of 
Indians  and  affirmative  action  in  support  of  Navajo  or  other  Indian 
preference  in  employment  and  business  contracting  or  otherwise  nec- 
essary to  protect  and  support  the  rights  of  Navajo  People  to  economic 
opportunity  within  the  jurisdiction  of  the  Navajo  Nation,  shall  not  be 
abridged  by  any  provision  herein  nor  otherwise  be  denied. 

HISTORY 
CD-59-86,  December  1 1,  1986. 

§  3.  Denial  or  abridgment  ofrights  on  basis  ofsex;  equal  protection 
and  due  process  of  Navajo  Nation  law 

Life,  liberty,  and  the  pursuit  of  happiness  are  recognized  as  funda- 
mental individual  rights  of  all  human  beings.  Equality  ofrights  under 
the  lav^  shall  not  be  denied  or  abridged  by  the  Navajo  Nation  on  account 
of  sex  nor  shall  any  person  within  its  jurisdiction  be  denied  equal 
protection  in  accordance  with  the  laws  of  the  Navajo  Nation,  nor  be 
deprived  of  life,  liberty  or  property,  without  due  process  of  law.  Nor 
shall  such  rights  be  deprived  by  any  bill  of  attainder  or  ex  post  facto  law. 
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HISTORY 

CD-59-86,  December  11,  1986. 

CF-9 -80,  February?,  1980. 

Note.  1  NNC  §3  was  formerly  codified  at  1  NNC  §9. 

Preamble.  CF-9-80  contained  the  following  preamble: 

"Whereas:  1.  The  tradition  and  culture  of  the  Navajo  Nation  has  always  em- 
phasized the  importance  of  the  woman  in  Navajo  society;  and 

"2.  Navajo  culture  and  society  is  both  matrilineal  and  matrilocal;  and 

"3.  The  Navajo  Tribal  Council  by  Resolution  CO-63-67,  of  October  9,  1967, 
passed  the  Navajo  Bill  of  Rights;  and 

"4.  No  provision  was  made  in  the  Navajo  Bill  of  Rights  for  equal  protection  of 
the  laws  for  both  men  and  women;  and 

"5.  Such  a  declaration  would  be  in  keeping  with  the  tradition  of  the  Navajo 
People." 

ANNOTATIONS 

1.  Interpretation.  The  proper  interpretation  of  the  Navajo  Equal  Rights  guar- 
antee is  that  there  can  be  no  legal  result  on  account  of  a  person's  sex,  no  presump- 
tion in  giving  benefits  or  disabilities  gauged  by  a  person's  sex  and  no  legal  policy 
which  has  the  effect  of  favoring  one  sex  or  the  other.  Help  v.  Silvers  a.k.a.  Silver  Fox, 
4  Nav.  R.  46  (Nav.  Ct.  App.  1983). 

2.  Presumptions.  Under  the  Navajo  Equal  Rights  Amendment,  there  can  be  no 
presumption,  in  a  child  custody  dispute,  that  a  young  child  should  be  in  the  care 
of  the  mother.  Help  v.  Silvers  a.k.a.  Silver  Fox,  4  Nav.  R,  46  (Nav.  Ct.  App.  1983). 

§  4.  Freedom  of  religion,  speech,  press,  and  the  right  of  assembly 
and  petition 

The  Navajo  Nation  Council  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  exercise  thereof;  or  abridg- 
ing the  freedom  of  speech,  or  of  the  press;  or  the  right  of  people 
peaceably  to  assemble,  and  to  petition  the  Navajo  Nation  government 
for  a  redress  of  grievances. 

HISTORY 

CD-59-86,  December  11,  1986. 

CO-63-67,  October  9, 1967. 

Note.  1  NNC  §4  was  formerly  codified  at  1  NNC  §1. 

§  5.  Searches  and  seizures 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath,  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 

HISTORY 

CD-9-86,  December  1 1,  1986. 

CO-63-67.  October  9,  1967. 

Note.   1  NNC  §5  was  formerly  codified  at  1  N7>JC  §4. 
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T.l    §    6  GENERAL  PROVISIONS  Ch.  1 

§  6.  Right  to  keep  and  bear  arms 

The  right  of  the  people  to  keep  and  bear  arms  for  peaceful  purposes, 
and  in  a  manner  which  does  not  breach  or  threaten  the  peace  or 
unlawfully  damage  or  destroy  or  otherwise  infringe  upon  the  property 
rights  of  others,  shall  not  be  infringed. 

HISTORY 

CD-59-86.  December  11,  1986. 

CO-63-67,  October  9,  1967. 

Note.   1  NNC  §6  was  formerly  codified  at  1  NNC  §2. 

§  7.  Rights  ofaccused;  trial  byjury;  right  to  counsel 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  and  shall  be  informed  of  the  nature  and  cause 
of  the  accusation;  shaU  be  confronted  with  the  witnesses  against  him  or 
her;  and  shall  have  compulsory  process  for  obtaining  witnesses  in  their 
favor.  No  person  accused  of  an  offense  punishable  by  imprisonment 
and  no  party  to  a  civil  action  at  law,  as  provided  under  7  NNC  §651 
shall  be  denied  the  right,  upon  request,  to  a  trial  by  jury  of  not  less  than 
six  (6)  persons;  nor  shall  any  person  be  denied  the  right  to  have  the 
assistance  of  counsel,  at  their  own  exp»?nse,  and  to  have  defense  counsel 
appointed  in  accordance  with  the  rules  of  the  courts  of  the  Navajo 
Nation  upon  satisfactory  proof  to  the  court  of  their  inability  to  provide 
for  their  own  counsel  for  the  defense  of  any  punishable  offense  under 
the  laws  of  the  Navajo  Nation. 

HISTORY 
CD-59-86,  December  11,  1986. 
CO-63-67,  October  9, 1967. 
Note.   1  NNC  §7  was  formerly  codified  at  1  NNC  §6. 

CROSS  REFERENCES 

United  States  Code.  Right  to  speedy  trial.  42  U.S.C.  §1992. 

ANNOTATIONS 

Sufficiency  of  complaint  This  section  requires  that  prosecutors  prepare  crimi- 
nal complaints  which  allege  the  basic  parts  of  the  statute  creating  the  crime  and 
sufficient  facts  fitting  within  the  statute  to  enable  the  defendant  and  his  defense 
attorney  to  prepare  their  case.  Navajo  Nation  v.  Benson  Lee,  4  Nav.  R.  185,  (W.R. 
Dist.Ct.  1983). 

§  8.   Doublejeopardy;  self-incrimination;  deprivation  of  property 

No  person  shall  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  liberty,  or  property;  nor  be  compelled  in  any  criminal  case 
to  be  a  witness  against  themselves;  nor  shall  private  property  be  taken 
nor  its  lawful  private  use  be  impaired  for  public  or  governmental 
purposes  or  use,  without  just  compensation. 
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HISTORY 

CD-59-86,  December  11,  1986. 

CO-63-67,  October  9,  1967. 

Note.   1  ^fNC  §8  was  formerly  codified  at  1  NNC  §5. 

CROSS  REFERENCES 
United  States  Code.  Double  jeopardy,  42  U.S.C.  §2000h-l. 

ANNOTATIONS 

Eminent  domain.  The  Navajo  Tribe  has  the  power  to  take  or  authorize  the 
taking  of  property  without  the  consent  of  the  owners  of  the  property  or  of  any 
interest  therein,  provided  that  the  ovmers  are  given  due  process  of  law  and  just 
compensation.  Dennison  v.  Tucson  Gas  and  Electric  Co.,  1  Nav  R.  95,  (Nav.  Ct.  App. 
1974). 

Under  the  customary  division  of  governmental  power  into  three  separate 
branches,  a  division  which  exists  in  the  Navajo  Nation,  the  right  to  exercise  the 
power  of  eminent  domain  may  be  authorized  only  by  the  legislature  and  llicrc  can 
be  no  taking  of  private  property  for  public  use  against  the  will  of  the  owner  without 
direct  authority  from  the  legislature  and  then  the  taking  must  be  only  in  the  manner 
prescribed  by  the  legislature.  Dennison  v.  Tucson  Cas  and  Electric  Co.,  1  Nav.  R.  95, 
(Nav.  Ct.  App.  1974). 

Where  Chairman  of  the  Navajo  Tribe,  on  behalf  of  the  tribe,  granted  gas  and 
electric  company  a  right-of-way  across  land  of  plaintiffs,  who  had  a  grazing  permit 
and  had  a  home  and  other  improvements  on  the  land,  to  buiJd  and  maintain  a 
power  line,  and  just  compensation  was  not  given  plaintiffs,  the  taking  of  the  land 
was  illegal  and  not  in  accord  vn\h  16  N.T.C.  §§551  et  seq.,  and  defense  of  sovereign 
immunity  from  suit  was  not  available  to  the  tribe  in  plaintiffs  suit  for  damages,  an 
injunction  against  further  trespass  and  canceUation  of  their  allegedly  fraudulently 
obtained  consent  to  the  taking.  Dennison  v.  Tuaon  Cas  and  Electric  Co.,  1  Nav.  R. 
95  (Nav.  Ct.  App.  1974). 

§  9.  Cruel  and  unusual  punishment;  excessive  ball  and  fines 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishment  inflicted. 

HISTORY 

CD-59-86.  December  11,  1986. 

CO-63-67,  October  9,  1967. 

Note.   1  NNC  §9  was  formcriy  codified  at  1  NNC  §7. 
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CJA-18-60 


RESOLUTION  OF  THE 
NAVAJO  TRIBAL  COracIL 

To  Provide  for  the  Compensation  of  Kavajo  Indian  Claimants  of  Im- 
provemeats  and  Customary  Use  Rights  in  Areas  Adversely  Disposed 

of  by  the  Navajo  Tribe 

WHEREAS: 

1.  The  custom  of  the  Navajo  Tribe  is  that  improvements 
of  individual  Navajo  Indians  on  unwithdrawn  Navajo  tribal  lands 
are  considered  as  the  personal  property  of  such  Indians  emd  not  of 
the  Tribe,  and  that  such  Navajo  Indians  are  entitled  to  payment  of 
damages  whenever  such  improvements  are  removed  or  destroyed  as  a 
result  of  adverse  disposition  by  the  Tribe  of  the  land  in  which 
they  are  located. 

2.  Navajo  Indians  who  hold  customary  use  rights  for 
grazing  or  other  purposes  of  land  which  is  adversely  disposed  of 
by  the  Navajo  Tribe  frequently  suffer  great  economic  damage  there- 
by, separate  and  apart  from  any  damage  to  their  improvements,  and 
it  is  just  that  provision  be  made  for  compensation  of  such  persons. 

NOW  THEREFORE  3E  IT  RESOUv'ED  THAT: 

1.   Damages  to  improvements  of  individual  Navajo 
Indians .  '  ' 


A.   VThenever  the  Navajo  Tribe  disposes  of  land  contain- 
ing any  improvement  belonging  to  a  Navajo  Indian  who  will 
not  donate  the  same,  whether  the  disposition  is  made  by 
surface  lease,  permit,  consent  to  2^ant  of  right  of  way 
or  consent  to  commencement  of  construction  on  a  proposed 
right  of  way,  or  in  any  other  manner  that  gives  the 
grantee  or  proposed  grantee  exclusive  use  of  the  surface 
of  the  land  containing  such  improvement,  or  authorizes 
the  grantee  or  proposed  grantee  to  use  the  surface  of  the 
land  in  such  manner  that  said  improvement  or  improvements 
must  be  removed,  damaged,  or  destroyed,  the  Navajo  Tribe 
will  pay  damages  to  the  rightful  claimant  of  such  improve- 
ment or  improvements. 
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B.   As  used  herein  "improvement"  means  houses,  hogans, 
sunshades,  stables,  storage  sheds  and  dugouts,  and 
sweathouses;  sheep  and  horse  corrals,  lamb  pens,  and 
fences  lawfully  maintained;  irrigation  ditches,  dams, 
charcosj  development  work  on  springs,  and  other  water 
supply  developments;  any  and  all  structures  used  for 
lawful  purposes  and  other  things  having  economic  value. 
Where  any  improvement  of  a  Navajo  Indian  is  readily 
removable  and  he  has  an  opportunity  to  remove  the  same, 
damages  payable  on  account  of  said  improvement  shall  be 
limited  to  the  reasonable  cost  of  removal,  if  any,  even 
though  the  claimant  thereof  may  have  failed  to  remove 
such  improvement  and  it  may  have  been  destroyed  or 
damaged  in  the  authorized  course  of  use  of  the  land  on 
which  it  is  located. 

C   No  damages  shall  be  paid  to  any  person  for  any 
improvement,  v/hen  such  person  at  the  time  of  building 
or  acquiring  said  improvement  Icnew  or  with  reasonable 
diligence  ought  to  have  kno\ra  that  the  area  in  which  it 
was  located  was  proposed  to  be  disposed  of  by  the 
Navajo  Tribe  adversely  to  such  person's  interest. 

D.   Damages  to  be  paid  to  individual  Navajo  Indians 
under  Section  1  of  this  resolution  shall  be  fixed  by 
negotiation  and  consent  between  the  Chairman  of  the 
Navajo  Tribal  Council  or  his  authorized  representative 
and  the  individual  involved.   If  no  agreement  satis- 
factory to  the  Chairman  or  his  representative  can  be 
reached  with  a  reasonable  time,  the  Chairman  of  the 
Navajo  Tribal  Coiancil  shall  appoint  one  appraiser, 
the  individual  shall  appoint  one  appraiser,  and  the 
two  appraisers  so  appointed  shall  appoint  a  third 
appraiser;  but  if  they  cannot  agree  upon  the  third 
appraiser  within  ten  days,  the  Chairman  may  appoint 
him.  The  three  appraisers  shall  examine  the  improve- 
ment alleged  to  be  damaged  and  shall  appre.ise  and 
determine  the  damages.  Their  determination  shall 
be  submitted  to  the  Resources  Committee  and  when,  if 
and  as  approved  by  said  committee,  the  amount  thereof 
shall  be  final.  The  Tribe  shall  pay  the  fees  of  said 
appraisers,  except  where  they  are  regular  Tribal 
employees,  in  which  case  they  shall  not  be  entitled 
to  any  fees.   In  addition  the  Tribe  shall  pay  the 
reasonable  and  necessary  expenses  of  said  appraisers, 
whether  or  not  such  appraisers  are  Tribal  employees. 


2.   Economic  damage  to  intangible  interests  of  Navajo 


Indians. 


A.   Whenever  as  a  result  of  the  granting  of  any  lease 
or  permit  embracing  Navajo  Tribal  land,  or  of  granting 
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parnL'.Gsion  by  the  ITavajo  ivroe  for  'zhe   use  of  Tribal 
land,  or  as  a  result  of  the  use  of  Navajo  Tribal  land 
under  such  lease,  permit  or  pencission,  the  value  of 
any  part  of  such  land  for  its  customary  use  by  any 
Navajo  Indian  formerly  lavi'ully  using  the  same  is  des- 
troyed or  diminished,  the  Navajo  Tribe  will  compensate 
the  former  Indian  user  in  the  manner  hereinafter 
specified. 

B.  When  the  livelihood  of  the  former  Navajo  Indian 
user  is  gravely  affected  by  the  new  use,  such  user 
shall  have  first  priority  in  resettling  on  other  lands 
acquired  by  the  Navajo  Tribe,  except  the  area  acquired 
pursuant  to  the  Act  of  September  2,  1958  (92  Stat. 
1686);  and  the  Tribe  shall  pay  the  expense  of  removing 
said  person,  his  family,  and  property,  to  any  new  land 
made  available  for  his  use;  and  such  shall  constitute 
full  compensation  to  such  Navajo. 

C.  In  all  other  cases  involving  damages  under  this 
paragraph,  the  amount  thereof  shall  be  fixed  and  deter- 
mined in  the  manner  specified  in  Paragraph  1-D  hereof. 

D'   /fcei^  'ay  reseeding,  irrigation,  or  otherwise,  the 
remaining  land  in  the  customary  use  area  of  any 
individual  damaged  by  adverse  disposition  of  Tribal 
land  is  within  a  reasonable  time  made  able  to  pro- 
vide the  same  economic  return  as  his  former  entire 
customary  use  area,  no  damages  shall  be  payable  to 
such  person,  except  for  the  period,  if  any,  between 
adverse  disposition  of  the  land  in  the  customary  use 
area  and  the  time  when  the  productivity  of  the 
remaining  land  achieves  equality  with  the  entire  formal 
customary  use  area. 

E.  Only  lawful  and  authorized  use  shall  be  compen- 
sated under  this  section  of  this  resolution.  Thus,  no 
person  shall  be  compensated  for  loss  of  use  of  Isnd 
for  grazing  animals  in  excess  of  his  permitted  number, 
or  without  a  permit. 

F.  Every  person  otherwise  entitled  to  damages  under 
subsection  C  of  this  section  shall  not  be  entitled  to 
receive  any  payment  thereof  until  he  has  surrendered 
for  cancellation  his  grazing  permit  as  to  all  animal 
units  in  excess  of  the  carrying  capacity  of  the  land 
remaining  in  his  customary  use  area.  Persons  so  sur- 
rendering their  grazing  permits  shall  be  entitled  to 
an  immediate  lump  sum  payment  of  $10  for  each  sheep 
unit  cancelled. 


448 


3 •   No  adverse  disposition  of  Tribal  land  to  "be  made 
until  Individual  damages  are  estimated. 

A.   Neither  lessee,  permittee,  or  the  grantee  of  a  right 
of  way  or  other  interest  in  or  risht  to  use  Tribal 
lands  shall  commence  any  construction  thereon,  nor  make 
any  change  in  the  grade  or  contour  thereof  or  remove  any 
surface  vegetation  thereon  until  the  damages  to  the 
improvements  thereon  or  the  customary  use  rights  of  all 
the  individuals  siffected  thereby  have  been  estimated  by 
the  Department  of  Land  Investigations  of  the  Navajo  Tribe. 
Unless  the  Tribal  Council  has  previously  authorized  the 
payment  of  such  damages  from  non-reimbursable  funds  of  the 
Navajo  Tribe,  the  Chairmeui  shall  require  the  applicant 
for  such  lease,  permit  or  grant  of  a  right  of  vay  or  other 
interest  in  or  right  to  use  Tribal  lands  to  deposit  with 
the  Treasurer  of  the  Navajo  Tribe  an  amount  equal  to  at 
least  double  the  estimate  of  damage  made  by  the  Depart- 
ment of  Land  Investigations.  After  the  lease,  permit 
or  grant  of  right  of  way  or  user  has  become  final  and 
the  damages  have  been  determined,  either  by  appraisal, 
estimate  or  by  consent  as  herein  before  provided,  the 
Chairman  shall  cause  the  Treasurer  to  pay,  from  and  out 
of  this  deposit,  to  the  person  or  persons  damaged  thereby 
such  sum  as  he  or  they  may  b-3  entitled  to  under  the  tei'ms 
of  this  resolution,  and  to  return  to  the  applicant  the 
excess  thereof,  except  that  where  the  individual  damaged 
has  not  consented  to  the  determination  of  the  amount 
thereof,  it  shall  be  withheld  in  order  to  satisfy  the 
excess  amount,  if  any,  determined  under  sub-paragraph  C 
of  Section  2  of  this  resolution.  Such  disbursements 
shall  be  made  without  further  appropriation  of  the 
Navajo  Tribal  Council.  All  sums  held  by  the  Treasurer 
of  the  Navajo  Tribe,  pursuant  to  the  terms  of  this 
resolution,  for  a  period  of  more  than  thirty  (30)  days 
shall  be  deposited  i  n   Federal  Savings  and  Loan 
Association  or  Invested  in  bonds  of  the  United  States 
until  needed  for  disbursement. 

h.       Retroactive  application. 

A.   This  resolution  shall  apply  to  all  losses  suffered 
by  individual  Navajo  Indians  as  a  result  of  adverse  dis- 
position of  land  or  use  thereof  piirsuant  to  adverse 
disposition,  by  authority  of  the  Navajo  Tribe,  since 
January  1,  1955*  The  Chairman  shall  give  priority  to 
settlement  of  all  claims  of  individuals  which  accrued 
between  January  1,  1955  >  an<i  the  date  of  adoption  of 
this  resolution  by  the  Navajo  Tribal  Council. 
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B.   There  Is  authorized  to  oe  apprci^riated  a  sufficient 
SIM  of  Trijal  funds  not  othervuGe  appropriated  to  pay 
all  claims  for  individual  dai.ia^3S  under  this  resolution 
which  accrued  between  January  1,  195 ^^   and  the  date  of 
adoption  of  this  resolution,  and  the  Executive  Secretary 
and  the  Tribal  Comptroller  a;.-e  hereby  directed  to  esti- 
mate the  same  and  present  an  appropriate  budget  amend- 
ment to  the  Navajo  Tribal  Council  at  its  next  session. 

5.   Repeal .  All  resolutions  and  parts  of  resolutions 
in  conflict  with  this  resolution  are  hereby  repealed. 

CERTIFICATION 

I  hereby  certify  that  the  foregoing  resolution  was  duly 
considered  by  the  Navajo  Tribal  Council  at  a  duly  called  meeting 
at  Window  Rock,  Arizona,  at  which  a  quorum  was  present  and  that 
same  was  passed  by  a  vote  of  63  in  favor  and  0  opposed,  this  22nd 
day  of  January,  i960. 


i  i^te»_/^Vio  T  vmoi-i    .  "^-'^    CM-^f  '"" 


Victe-Chairman  y 
Navajo  Tribal  Council 
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Ch.  13  LAND  T.16  §   1401 

Chapter  ij.    Compensation  for  Improvements 

and  Customary  Use  Rights  Upon  Adverse 

Disposition  of  Land 

SECTION 

1401.  Damages  to  improvements  of  individual  Navajo  Indians 

1402.  Economic  damage  to  intangible  interests  of  Navajo  Indians 

1403.  Adverse  disposition  of  Navajo  Nation  land  not  to  be  made 
until  individual  damages  are  estimated 

ANNOTATIONS 

1.  The  Navajo  Tribe  has  the  power  to  take  or  authorize  the  taking  of  property 
without  the  consent  of  the  owners  of  the  property  or  of  any  interest  therein, 
provided  that  the  owners  are  given  due  process  of  law  and  just  compensation. 
Dennison  v.  Tucson  Gas  and  Electric  Co.,  Navajo  Nation  Court  of  Appeals,  (decided 
December  23, 1974). 

2.  Under  the  customary  division  of  governmental  power  into  three  separate 
branches,  a  division  which  exists  in  the  Navajo  Nation,  the  right  to  exercise  the 
power  of  eminent  domain  may  be  authorized  only  by  the  legislature  and  there  can 
be  no  taking  of  private  property  for  public  use  against  the  will  of  the  owner  without 
direct  authority  from  the  legislature  and  then  the  taking  must  be  only  in  the  manner 
prescribed  by  the  legislature.  Dennison  v.  Tuaon  Gas  and  Electric  Co.,  Navajo 
Nation  Court  of  Appeals  (Decided  December  23,  1974). 

3.  Where  the  Chairman  of  the  Navajo  Tribe,  on  behalf  of  the  Tribe,  granted 
gas  and  electric  company  a  right-of-way  across  land  of  plaintiffs,  who  had  a  grazing 
permit  and  had  a  home  and  other  improvements  on  the  land,  to  build  and  maintain 
a  power  line,  and  just  compensation  was  not  given  plaintiffs,  the  taking  of  the  land 
was  illegal  and  not  in  accord  with  this  chapter,  and  the  defense  of  sovereign 
immunity  from  suit  was  not  available  to  the  Tribe  in  plaintiffs'  suit  for  damages. 
An  injunction  was  obtained  against  further  trespass  and  cancellation  of  the  alleg- 
edly fraudulently  obtained  consent  to  the  taking.  Dennison  v.  Tucson  Gas  and 
Elearic  Co.,  Navajo  Nation  Court  of  Appeals,  (decided  December  23,  1974). 

§    140 1 .  Damages  to  improvements  of  individual  Navajo  Indians 

A.  Whenever  the  Navajo  Nation  disposes  of  land  containing  any 
improvement  belonging  to  a  Navajo  Indian  vsrho  will  not  donate  the 
same,  whether  the  disposition  is  made  by  surface  lease,  permit,  consent 
to  grant  of  right-of-way  or  consent  to  commencement  of  construction 
on  a  proposed  right  of  way,  or  in  any  other  manner  that  gives  the  grantee 
or  proposed  grantee  exclusive  use  of  the  surface  of  the  land  containing 
such  improvement,  or  authorizes  the  grantee  or  proposed  grantee  to 
use  the  surface  of  the  land  in  such  manner  that  said  improvement  or 
improvements  must  be  removed,  damaged,  or  destroyed,  the  Navajo 
Nation  will  pay  damages  to  the  rightful  claimant  of  such  improvement 
or  improvements. 
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B.  As  used  in  this  chapter  "improvement"  means  house,  hogans, 
sunshades,  stables,  storage  sheds  and  dugouts,  and  sweathouses;  sheep 
and  horse  corrals,  lamb  pens,  and  fences  lawfully  maintained;  irrigation 
ditches,  dams,  charcos,  development  work  on  springs,  and  other  water 
supply  developments;  any  and  all  structures  used  for  lawful  purposes 
and  other  things  having  economic  value.  Where  any  improvement  of  a 
Navajo  Indian  is  readily  removable  and  such  person  has  an  opportunity 
to  remove  the  same,  damages  payable  on  account  of  said  improvement 
shaU  be  limited  to  the  reasonable  cost  of  removal,  if  any,  even  though 
the  claimant  thereof  may  have  failed  to  remove  such  improvement  and 
it  may  have  been  destroyed  or  damaged  in  the  authorized  course  of  use 
of  the  land  on  which  it  is  located. 

C.  No  damages  shall  be  paid  to  any  person  for  any  improvement, 
when  such  person  at  the  time  of  building  or  acquiring  said  improve- 
ment icnew  or  with  reasonable  diligence  ought  to  have  known  that  the 
area  in  which  it  was  located  was  proposed  to  be  disposed  of  by  the 
Navajo  Nation  adversely  to  such  person's  interest. 

D.  Damages  to  be  paid  to  individual  Navajo  Indians  under  this 
section  shall  be  fixed  by  negotiation  and  consent  beliveen  the  President 
of  the  Navajo  Nation  or  his  or  her  authorized  representative  and  the 
individual  involved.  If  no  agreement  satisfactory  to  the  President  or  his 
or  her  representative  can  be  reached  within  a  reasonable  time,  the 
President  of  Navajo  Nation  shall  appoint  one  appraiser,  the  individual 
shall  appoint  one  appraiser,  and  the  two  appraisers  so  appointed  shall 
appoint  a  third  appraiser;  but  if  they  cannot  agree  upon  the  third 
appraiser  within  10  days,  the  President  may  appoint  him  or  her.  The 
three  appraisers  shall  examine  the  improvement  alleged  to  be  damaged 
and  shall  appraise  and  determine  the  damages.  Their  determination 
shall  be  submitted  to  the  Resources  Committee  and  when,  if,  and  as 
approved  by  said  Committee  the  amount  thereof  shall  be  final.  The 
Navajo  Nation  shall  pay  the  fees  of  said  appraisers,  except  where  they 
are  regular  Navajo  Nation  employees,  in  which  case  they  shall  not  be 
entitled  to  any  fees.  In  addition  the  Navajo  Nation  shall  pay  the  reason- 
able and  necessary  expenses  of  said  appraisers,  whether  or  not  such 
appraisers  are  Navajo  Nation  employees. 

HISTORY 

CN-101-72,  November  30,  1972. 
CJA- 18-60.  January  22,  1960. 

CROSS  REFERENCES 

Damages  for  improvements  to  specific  highways,  14  NNC  §§1023. 
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§   1402.  Economic  damage  to  Intangible  interests  of  Navajo  Indians 

A.  Whenever  as  a  result  of  the  granting  of  any  lease  or  permit 
embracing  Navajo  Nation  land,  or  of  granting  permission  by  the  Navajo 
Nation  for  the  use  of  Navajo  Nation  land,  or  as  a  result  of  the  use  of 
Navajo  Nation  land  under  such  lease,  permit  or  permission,  the  value 
of  any  part  of  such  land  for  its  customary  use  by  any  Navajo  Indian 
formerly  lawfully  using  the  same  is  destroyed  or  diminished,  the  Navajo 
Nation  will  compensate  the  former  Navajo  Indian  user  in  the  manner 
hereinafter  specified. 

B.  When  the  livelihood  of  the  former  Navajo  Indian  user  is  gravely 
affected  by  the  new  use,  such  user  shall  have  first  priority  in  resettling 
on  other  lands  acquired  by  the  Navajo  Nation,  except  the  area  acquired 
pursuant  to  the  Act  of  September  2, 1958  (72  Stat.  1686);  and  the  Navajo 
Nation  shall  pay  the  expense  of  removing  said  person,  his  or  her  family, 
and  property  to  any  new  land  made  available  for  his  or  her  use,  and 
such  shall  constitute  full  compensation  to  such  Navajo. 

C.  In  all  other  cases  involving  damages  under  this  paragraph,  the 
amount  thereof  shall  be  fixed  and  determined  in  the  manner  specified 
in  16NNC§1401(D). 

D.  Where  by  reseeding,  irrigation,  or  otherwise,  the  remaining  land 
in  the  customary  use  area  of  any  individual  damaged  by  adverse  dispo- 
sition of  Navajo  Nation  land  is  v^thin  a  reasonable  time  made  able  to 
provide  the  same  economic  return  as  his  or  her  former  entire  customary 
use  area,  no  damages  shall  be  payable  to  such  person,  except  for  the 
period,  if  any,  between  adverse  disposition  of  the  land  in  the  customary 
use  area  and  the  time  when  the  productivity  of  the  remaining  land 
achieves  equality  with  the  entire  former  customary  use  area. 

E.  Only  lawful  and  authorized  use  shall  be  compensated  under  this 
section.  Thus,  no  person  shall  be  compensated  for  loss  of  use  of  land 
for  grazing  animals  in  excess  of  his  or  her  permitted  number,  or  without 
a  permit. 

F.  Every  person  otherwise  entitled  to  damages  under  subsection  (C) 
of  this  section  shall  not  be  entitled  to  receive  any  payment  thereof  until 
that  person  has  surrendered  for  cancellation  that  person's  grazing 
permit  as  to  all  animal  units  in  excess  of  the  carrying  capacity  of  the 
land  remaining  in  that  person's  customary  use  area.  Persons  so  surren- 
dering their  grazing  permits  shall  be  entitled  to  an  immediate  lump  sum 
payment  of  $10  for  each  sheep  unit  cancelled. 

HISTORY 

CJA-18-60.  January  22.  1960. 
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§   1403.  Adverse  disposition  of  Navajo  Nation  land  not  to  be  made 
until  individual  damages  are  estimated 

Neither  lessee,  permittee,  or  the  grantee  of  a  right-of-way  or  other 
interest  in  or  right  to  use  Navajo  Nation  lands  shall  commence  any 
construction  thereon,  nor  make  any  change  in  the  grade  or  contour 
thereof  or  remove  any  surface  vegetation  thereon  until  the  damages  to 
the  improvements  thereon  or  the  customary  use  rights  of  all  the  indi- 
viduals affected  thereby  have  been  estimated  by  the  Office  of  Navajo 
Land  Administration  of  the  Navajo  Nation.  Unless  the  Navajo  Nation 
Council  has  previously  authorized  the  payment  of  such  damages  from 
nonreimbursable  funds  of  the  Navajo  Nation,  the  President  shall  re- 
quire the  applicant  for  such  lease,  permit  or  grant  of  a  right  of  way  or 
other  interest  in  or  right  to  use  Navajo  Nation  lands  to  deposit  with  the 
Controller  of  the  Navajo  Nation  an  amount  equal  to  at  least  double  the 
estimate  of  damage  made  by  the  Office  of  Navajo  Land  Administration. 
After  the  lease,  permit,  or  grant  of  right  of  way  or  user  has  become  final 
and  the  damages  have  been  determined,  either  by  appraisal,  estimate  or 
by  consent  as  hereinbefore  provided,  the  President  shall  cause  the 
Controller  to  pay,  from  and  out  of  this  deposit,  to  the  person  or  persons 
damaged  thereby  such  sum  as  he,  she  or  they  maybe  entitled  to  under 
the  terms  of  this  resolution,  and  to  return  to  the  applicant  the  excess 
thereof,  except  that  where  the  individual  damaged  has  not  consented 
to  the  determination  of  the  amount  thereof,  it  shall  be  withheld  in  order 
to  satisfy  the  excess  amount,  if  any,  determined  under  16  NNC 
§  1402(C).  Such  disbursements  shall  be  made  without  further  appro- 
priation of  the  Navajo  Nation  Council.  All  sums  held  by  the  Controller 
of  the  Navajo  Nation,  pursuant  to  the  terms  of  this  chapter,  for  a  period 
of  more  than  30  days  shall  be  deposited  in  a  Federal  Savings  and  Loan 
Association  or  invested  in  bonds  of  the  United  States  until  needed  for 
disbursement. 

HISTORY 

CJA- 18-60,  January  22,  i960. 
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HALDERMAN   DENNISON,    MARIE   DENNISON 
and  MARY  DENNISON 
Plaintiffs- Appellees 


vs. 


TUCSON   GAS  AND   ELECTRIC   COMPANY 

JELCO,    INCORPORATED 

PETER  MACDONALD,    Chairman  of  the  Navajo  Tribal  Council 

THE   NAVAJO  TRIBE   OF   INDIANS 

GRAHAM   HOLMES,    BEN    LYNCH 

NED  PLUMMER  and  CHARLES  PITTMAN 

Defendants- Appellants 

Decided  on  December  23,   1974 


Fred   Johnson,    D.N. A.,    Window   Rock,    Arizona,    for  Plainitiffs-Appellees 

Perry   Allen,    Chief   Prosecutor,    Office  of  the   Prosecutor,    Window  Rock, 
Arizona,   for  Defendants-Appellants 


Before    KIRK,    Chief    Justice,    BENNALLEY    and    YELLOWHAIR,    Associate 
Justices 


KIRK,    Chief  Justice 

On      April  8,   1974,       this      Court      granted      the      request      of 
Peter  MacDonald    and    the    Navajo   Tribe  of    Indians,    for  a   review  of   the 
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Trial  Court's  decision  adverse  to  their  interest  in  the  above  entitled 
matter  dated  March  1,  1974,  the  same  being  docket  number 
WR-RO-11-74,  in  and  for  the  Judicial  District  of  Window  Rock,  Navajo 
Nation   (Arizona). 

The   parties  will  be  referred  to  as  plaintiffs  and  defendants  as 
they  appeared  in  the  Trial   Court. 

Oral  arguments  were  presented  on  behalf  of  the  parties  in  this 
Court  on  May  9,    1974. 

The  Court  has  determined  the  facts  as  follows: 


1.  The  plaintiffs,    Dennison  family,   are  Navajo   Indians   resid- 
ing on  the  Navajo  Reservation  near  Tohatchi,   Navajo  Nation   (New  Mexico), 
within  the  exterior  boundaries  of  Navajo  Grazing  District  14. 

2.  The    plaintiffs     have    a    permit    to    graze    an    undisclosed 
number    of    sheep    in    an    undefined    area    of   District   14,    known   as   their 


3.  The  plaintiffs  have  a  home  and  other  improvements, 
including  sheep  corrals,  as  well  as  what  is  called  an  "intangible 
interest"  (liveihood)  in  the  above  said  area. 

4.  Sometime  in  1973,  the  defendant,  Peter  MacDonald,  on 
behalf  of  defendant,  the  Navajo  Tribe  of  Indians,  granted  a  right-of- 
way  to  defendant,  Tucson  Gas  and  Electric  Company,  for  the  purpose 
of  constructing  and  maintaining  a  power  line  for  the  transmission  of 
electrical  energy  above,  over  and  across  Navajo  Tribal  Land,  including 
some  portion  of  the  plaintiffs'   "traditional  use  area." 

5.  The  defendant,  Jelco,  Incorporated,  is  a  Utah  corpora- 
tion engaged  in  the  construction  business  and  employed  by  defendant 
Tucson  Gas  and  Electric  Company  to  construct  the  above  said  power 
line. 

6.  Defendants  Pittman,  Lynch,  and  Plummer  appear  to  be 
Navajo  Indians  employed  by  the  Navajo  Tribe  6f  Indian  Affairs  in  some 
capacity,  and  are  alleged  to  be  agents  of  the  defendant  Tucson  Gas  and 
Electric  Company,  and  in  fact,  had  some  part  in  securing  and  obtaining 
plaintiffs'    written    consent    to    the    passage    of    the    power    line    over   and 
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across  their  "traditional   use  area. 


7.  The  defendant  Graham  Holmes,  is  a  non-Indian  employed 
by  the  Navajo  Tribe  in  the  Office  of  the  Navajo  Land  Administration  in 
a  supervisory  or  consulting  capacity  at  Window  Rock,  and  is  alleged  to 
have  had  an  active  part,  and  did  have  some  part  in  securing  obtaining 
the  plaintiffs'  written  consent  to  the  construction  of  the  power  line 
over  and  across  their  "traditional   use  area." 

8.  The  plaintiffs  in  fact  signed  some  type  of  consent  for 
the  construction  of  and  the  passage  of  the  power  line  over  and  across 
their  "traditional  use  area"  and  they  accepted  a  check  in  the  amount 
Five  Thousand  Dollars  ($5,000.00)  from  defendant  Tucson  Gas  and 
Electric    Company    for    reasons    that   appear   unclear   even   to   the   parties. 

9.  When  the  defendant  Tucson  Gas  and  Electric  Company 
made  application  to  the  Navajo  Tribe  for  the  right-of-way  across  Tribal 
lands,  the  defendant  Peter  MacDonald,  acting  on  behalf  of  the 
defendant  Navajo  Tribe  of  Indians,  did  not  require  the  applicant  of 
the  right-of-way  to  deposit  with  the  Treasurer  of  the  Navajo  Tribe  an 
amount  of  money  equal  to  at  least  double  the  estimated  damages  made  by 
the  Department  of  Land  Investigation  jn  accordance  with  Navajo  Law,  as 
set  forth  by  the  Navajo  Tribal  Council  in  16  N.T.C.  ^  553,  for  the 
protection  of  individual  Navajo  Indians,  who  may  be  dispossessed  or 
partially    dispossessed    by    the    granting    of    just    such    a    right-of-way. 

10.  When  defendant  Jelco,  Incorporated  started  construction 
of  the  power  line  over  and  across  plaintiffs'  "traditional  use  area", 
changing  the  contour  of  the  surface  and  removing  surface  vegetation, 
etc. ,  the  plaintiffs  brought  a  proceeding  in  the  Trial  Court  to  cancel 
their  consents  for  the  construction  and  the  passage  of  the  power  line 
over  and  across  their  "traditional  use  area"  alleging  that  their  consent 
was  obtained  by  fraud,  deceit  and  duress;  and  for  an  injunction 
against  all  of  the  defendants  from  further  trespass  to  their  property; 
and  for  damages  for  the  actual  trespass  to  their  use  land;  and  for 
punative  damages  for  the  insolent  manner  in  which  the  trespass  was 
accomplished.  Plaintiffs  offered  to  return  the  uncashed  check  for  Five 
Thousand  Dollars  ($5,000.00)  to  the  defendant  Tucson  Gas  and  Electric 
Company. 

11.  The  Trial  Court  dismissed  the  action  for  damages  against 
the  following  defendants  for  lack  of  jurisdiction: 

(1).   Tucson  Gas  and   Electric  Company 

(2).   Jelco,    Incorporated 

(3).    Holmes,    Lynch,    Plummer  and  Pittman 

The  Trial  Court  denied  the  plaintiffs'  request  for  an 
injunction  against  Peter  MacDonald,  the  Navajo  Tribe  of  Indians,  and 
the  other  defendants.  The  Trial  Court  further  directed  that  a  date  be 
set  for  the  remaining  issues,  i.e.  damages,  and  whether  the  plaintiffs 
were    denied    the    opportunity    to    exhaust    their  administrative   remedies. 

12.  The  defendants   Peter  MacDonald   and  the  Navajo  Tribe  of 
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Indians,  maintain  through  their  counsel,  the  Navajo  Prosecutor, 
Mr.  Perry  Allen,  that  the  Navajo  Tribal  Government  is  immune  from  suit 
by  one  of  its  members,  in  any  event,  under  the  legal  concept  of 
sovereign  immunity,  and  that  Peter  MacDonald,  Chairman  of  the  Tribal 
Council  in  negotiating  the  right-of-way  grant  to  the  Tucson  Gas  and 
Electric  Company  was  acting  within  the  scope  of  the  authority  vested 
in  him  by  the  Navajo  Tribal  Council  and  that  therefore  he  too  is  immune 
from  suit. 


The  Court  has  further  determined  that  this  case  involves  the 
nature,  source,  and  the  lawful  exercise  of  the  governmental  power  of 
Eminent  Domain,  a  subject  with  which  the  parties  hereto  and  their 
lawyers  of  record  seem  to  be  totally  unfamiliar  and  for  that  reason  we 
feel  impelled  to  make  the  following  comments  and  observations: 

Eminent  Domain  is  the  power  of  any  sovereign  to  take  or  to 
authorize  the  taking  of  any  property  within  its  jurisdiction  for  public 
use  without  the  consent  of  the  owner.  It  is  an  inherent  power  and 
authority  which  is  essential  to  the  existence  of  all  governments. 

Therefore,  as  in  this  case,  the  sovereign  (the  Navajo  Tribal 
Government),  has  the  power  and  the  authority  to  take  or  to  authorize 
the  taking  of  the  Dennison  property,  all  or  part  of  it,  without  their 
consent.  Plaintiffs'  consent  to  the  granting  of  the  right-of-way  is 
totally  unnecessary. 

But,     before     the     government     can  exercise     this     power     of 

taking    private'  property    without    the    owners  consent,    it    must    provide 

just  compensation    for   the   property  taken  and  provide  the  owner  thereof 
with  due  process  of  law. 
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These    two  prohibitions  or   restrictions  on   the  exercise  of  the 
inherent  governmental  power  of  Eminent  Domain  are  derived  from: 

A.      The  Constitution  of  the  United  States  -  5th  Amendment. 


(1)  Private    property    shall    not  be  taken   for  public   use 
without  just  compensation. 

(2)  No     person     shall     be    deprived    of    life,    liberty,     or 
property  without  due  process  of  law. 


B.  Constitutional  Rights  of  Indians,  N.T.C.  App.,  P.  317, 
Section  1302,  (5)  (8),  known  as  the  Indian  Civil  Rights 
Act  of  1968. 


(1)     No    Indian    Tribe   in    exercising    the    powers    of  self- 
government  shall: 

(a)  ...(5)  take  any  private  property  for  public 
use  without  just  compensation. 

(b)  ...(8)  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  its  laws  or 
deprive  any  person  of  life,  liberty  or  pro- 
perty without  due  process  of  law. 


C.      Navajo  Bill  of  Rights,   9  N.T.C.   §§1,5  and  8. 


(1)  Note,  that  the  Navajo  Tribal  Council,  prior  to  the 
passage  by  Congress  of  the  Indian  Civil  Rights  Act 
of  1968,  guaranteed  to  the  Navajo  people  that  it 
would  make  no  law  for  the  taking  of  private  pro- 
perly     for      public     use     without  just  compensation. 

(2)  Also,  the  Navajo  Tribal  Council  has  guaranteed 
that  it  will  make  no  law  which  denys  to  any  person 
within  its  jurisdiction  the  equal  protection  of  its 
laws  or  deprive  any  person  within  its  jurisdiction  of 
life,  liberty,  or  property  without  due  process  of 
law. 
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Furthermore,  under  the  customary  division  of  governmental 
powers  into  three  (3)  branches,  executive,  legislative,  and  judicial,  the 
right  to  authorize  the  exercise  of  the  power  of  Eminent  Domain  js  wholly 
legislative  (Navajo  Tribal  Council)  and  there  can  be  rio  taking  of 
private  property  for  public  use  against  the  will  of  the  owner  with  out 
direct  authority  from  the  legislative  body  (Navajo  Tribal  Council)  and 
then  the  taking  must  be  only  m  the  manner  as  prescribed  by  the 
legislative  body   (Navajo  Tribal   Council). 

In  1960,  the  Navajo  Tribal  Council  vested  the  exercise  of  the 
Eminent  Domain  power  of  the  Navajo  Nation  m  the  Executive  Branch  of 
the  Navajo  Government,  and  provided  by  law  the  exact  manner  and  the 
procedure  to  be  followed  \n  rts  execution  or  use.  Tribal  Council 
Resolution  CJA-18-60. 

Upon  reading  the  above  said  tribal  resolution,  as  codified  in 
16  N.T.C.,   we  find  that: 

Whenever  an  application  is  filed  with  the  Navajo  Tribe  for  a 
right-of-way  across  tribal  lands  which  may  effect  the  possessary  rights 
of  individual   Navajos,   the  Chairman  shall: 


A.       Require    the     Department    of     Land     Investigation    of    the 
Navajo  Nation  to: 

(1)  Estimate  probable  damages  to  the  improvements  of 
individual   Navajo's  property  upon  the  land. 

(2)  Estimate  the  value  of  probable  economic  loss  to  in- 
dividual Navajos  whose  customary  use  right  for 
grazing  and  other  purposes  may  be  effected  by 
the  granting  of  the   right-of-way. 
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B.  Next,  when  the  estimated  probable  damages  to  in- 
dividual Navajos  property  upon  the  land  and  the 
probable  economic  loss  to  individual  Navajos  because 
of  the  lessening  of  their  use  right,  if  any,  is 
figured  and  totaled  by  the  experts  from  the  Navajo 
Department  of  Land  Investigation,  the  Chairman  of 
the  Navajo  Tribal  Council   shall: 

(1)  Require  the  applicant  of  the  right-of-way,  |n 
this  case,  Tucson  Gas  and  Electric  Company, 
to  deposit  with  the  Navajo  Tribal  Treasurer, 
a  sum  of  money  equal  to  at  least  double  the 
estimated  damages  as  made  by  the  Department 
of  Land  investigation.  This  is  the  Tribal 
Council's  guarantee  to  the  Navajo  people  that 
their  property  will  not  be  taken  for  public 
use  by  their  government  without  just  com- 
pensation and  that  the  taking  will  be  '\in  accor- 
dance with  the  law  as  prescribed  by  the  Navajo 

.Tribal  Council  (due  process  of  law)  and  not  m 
accordance  with  the  whimsical  capricious  how- 
ever well  intended,  policies  of  governmental 
servants. 

(2)  After  the  first  step  has  been  taken,  that  is 
the  estimate  made  and  recorded  and  the  de- 
posit of  at  least  twice  the  amount  of  the  esti- 
mate has  been  made  to  the  Navajo  Tribal  Trea- 
surer for  the  protection  of  the  rights  of  the 
individual  Navajos  effected,  then  and  only  then 
may  the  right-of-way  agreement  be  finalized 
and  COMMENCED  ON  BEHALF  OF  THE  GRAN- 
TEE (Tucson  Gas  and  Electric  Company). 
This  is  Navajo  due  process  of  law,  for  the 
next  step  is: 

C.  To  make  the  individual  Navajos  affected  by  the 
right-of-way,  an  offer  of  the  amount  of  damages  as 
previously  determined.  It  cannot  be  just  any 
amount  but  the  previously  determined  amount  made 
by  the  Department  of  Land  Investigation  by  using 
the  formula  as  set  forth  by  the  Navajo  Tribal 
Council. 

(1)  Where  the  individual  Navajo  accepts  the  offer 
of  the  damages  as  determined  by  and  in  accor- 
dance with  the  law,  the  Chairman  shall  cause 
the  Treasurer  to  pay  the  Navajo  that  amount 
out  of  the  deposit  to  which  he  js  entitled  and 
return  the  excess  of  the  deposit  to  the  gran- 
tee of  the  right-of-way. 

(2)  Where  the  individual  Navajo  refuses  to  accept 
the    amount    of    money    damages    as    determined 
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by  the  Department  of  Land  Investigation  within 
a  reasonable  time,  the  Chairman  shall  set  m 
motion  a  "condemnation  proceeding"  where  [n 
where  the  Resources  Committee  of  the  Navajo 
Tribal  Council  makes  the  final  judgment,  for, 
(3)     The  Chairman   shall: 

(a)  Appoint  one  (1)  appraiser. 

(b)  Individual  Navajo  shall  appoint  one  (1) 
appraiser. 

(c)  The  two  (2)  appraisers  shall  appoint  a 
third  appraiser. 

(d)  If  the  two  (2)  appraisers  cannot  agree 
upon  the  third  appraiser  within  ten  (10) 
days,  the  Chairman  may  appoint  the  third 
appraiser. 

(4)  The  three  (3)   appraisers   shall: 

(a)  Examine  the  improvements  alleged  to  be 
damaged. 

(b)  Appraise      and      determine     the     damages. 

(5)  The  determination  of  the  appraisers  shall  be 
submitted  to  the  Resources  Committee  and 
when,  if,  and  as  approved  by  said  committee, 
the  amount  thereof  shall  be  final .  Anything 
less   cannot   be  considered   due   process  of   law. 


Such  disbursement  shall  be  made  from  the  deposit  without 
further  appropriation  of  the  Navajo  Tribal  Council.  Furthermore,  all 
sums  of  money  deposited  with  the  Treasurer  by  the  applicant  of  the 
right-of-way  for  the  above  said  purpose,  if  not  disbursed  in  thirty  (30) 
days,  shall  be  deposited  in  a  Federal  Savings  and  Loan  Assocation  or 
invested  in  bonds  of  the  United  States  until  needed  for  disbursement  in 
accordance  with  the  above  procedure. 

Further,  no  payment  to  an  individual  which  includes  a 
determination  for  loss  of  economic  livelihood  shall  be  made,  until  he 
has    surrendered    for    cancellation    his    grazing    permit,    but    only    to    the 
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animal  units  in  excess  of  the  carrying  capacity  of  the  land  remaining  'm 
his  customary  use  area.  Payment  of  Ten  Dollars  ($10.00)  for  each 
cancelled  unit  shall  be  made. 

]t  should  be  noted  that  Chapter  11  of  Title  16,  Navajo  Tribal 
Code  entitled,  "Compensation  for  Improvements  and  Customary  Use 
Rights  upon  Adverse  Disposition  of  Land",  by  the  Navajo  Tribe,  does 
not  impose  a  duty  upon  the  individual  Navajo  effected,  to  initiate  an 
administrative  proceeding  when  dissatisfied  with  the  amount  of  damages 
offered.  No,  the  duty  imposed  by  the  Navajo  Tribal  Council  in  enacting 
the  above  resolution,  js  imposed  upon  the  Executive  Branch  of  the 
government  to  initiate  or  start  condemnation  proceedings,  not  before  the 
Courts,  but  before  the  Resources  Committee  of  the  Navajo  Tribal 
Council,  whenever  a  Navajo  citizen  adversely  affected  by  the  granting 
of  the  right-of-way  across  tribal  lands,  refuses  to  negotiate  or  accept 
the  amount  of  money  offered  to  him  by  the  tribe,  as  just  compensation. 
In  other  words,  the  Navajo  Tribal  Council  has  vested  the  judicial 
authority  of  determining  what  \s  or  what  [s  not  just  compensation  under 
the  above  law,  in  the  Resources  Committee  of  the  Navajo  Tribal  Council, 
rather  than  in  the  Courts  of  the  Navajo  Nation. 

Now  we  come  to  the  remedies  of  the  individual  Navajo  who 
may  be  adversely  effected  by  the  granting  of  a  right-of-way  across 
tribal   lands. 

It  is  settled  law  that  when   land  is  taken  or  damaged  by 
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authority  of  law  and  in  compliance  with  the  provision  of  the  law,  and 
the  law  provides  a  means  of  recovering  damages  which  may  be 
instituted  by  the  person  in  possession  of  the  land,  the  statutory 
remedy    provided    is    exclusive   and    no   other    remedy    will   be   permitted. 

But,  when  the  statutory  remedy  provided  in  the  law  cannot 
be  initiated  by  the  owner  of  the  land,  and  the  condemnor  (Tribe)  alone 
can  put  the  remedy  hi  to  operation  and  fails  to  do  so,  then  the 
statutory  remedy  that  is  provided  by  the  law  js  not  exclusive  and  the 
owner  who  is  alleged  to  have  been  damaged  may  resort  to  his  other  . 
remedies.  These  remedies  include  injuction  relief  as  well  as  relief  for 
damages. 

When  we  test  the  facts  of  this  case  with  the  above  law  we 
find  that  if  the  plaintiffs  were  damaged  it  resulted  from  the  exercise  of 
eminent  domain  power  of  the  Navajo  Nation  and  that  the  eminent  domain 
power  of  the  Navajo  Nation  as  exercised  by  the  Executive  Branch  of  the 
Navajo  Government  in  this  particular  case  was  illegal  and  not  in  compli- 
ance   which    is   designated    the    "Governing   Body"   of  the   Navajo   Nation. 

It  is  one  of  the  glories  of  our  society  that  no  man  or  no 
division  of  government  is  above  the  law.  The  Navajo  Tribal  Council  has 
declared  that  the  Navajo  people  have  a  right  to  be  secure  in  their 
possessions  and  that  they  shall  not  be  taken  from  them  by  their 
government  except  by  due  process  of  law  and  the  payment  of  just 
compensation.  This  philosophy  of  the  law  is  in  keeping  with  the 
Declaration    of    Independence,    the    great   charter  of   all    free  men.      That 
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the  only  reason  governments  are  established  among  men  is  to  make 
secure  the  basic  rights  of  the  people.  We  intend  to  up  hold  this 
concept  and  to  permit  the  law  to  become  the  great  teacher  rather  than 
the  elected  or  appointed  governmental  officials. 

It  goes  without  saying  that  if  the  officials  and  employees  of 
the  Executive  Branch  of  the  Navajo  Government,  had  exercised  the 
power  and  authority  vested  in  their  branch,  in  the  manner  prescribed 
by  law,  the  plaintiffs  in  this  case  would  have  no  standing  in  this  Court 
because  of  the  remedy  of  the  statute  would  have  provided  due  process  . 
of  law  and  just  compensation.  But,  since  they  did  not  do  so,  we  must 
hold  for  the  plaintiff. 

The  Court  has  always  upheld  and  presently  does  uphold  the 
sovereign  immunity  doctrine  of  the  Navajo  Nation,  but  for  anyone  to 
seriously  impose  that  defense  under  the  facts  of  this  case  causes 
concern  among  the  Court,  regarding  the  competency  of  the  legal 
advisors  to  the  prosecutor  and  the  compietency  of  the  legal  advisors  to 
the  office  of  the  Navajo  Land  Administration.  AM  that  the  plaintiffs 
would  be  entitled  to  from  the  Navajo  Nation  under  the  statute,  [n  any 
event,  would  be,  just  compensation.  How  could  they  be  deprived  of 
this  simply  because  some  officials  and  employees  in  the  Executive 
Branch,  to  put  it  mildly,  neglected  to  follow  the  law?  We  consider  the 
Navajo  Nation  the  only  real  defendant  and  consider  the  written  consent 
of  the  plaintiffs  to  be  of  no  force  or  effect  and  we  pass  no  judgment  on 
the  conduct  of  the  other  defendants  at  this  time. 
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Unless  the  Prosecutor  files  a  confession  of  judgment  on 
behalf  of  the  Navajo  Nation  in  this  court  within  ten  (10)  days  from  the 
date  of  this  order,  in  an  amount  concurred  in  by  the  plaintffs,  the 
Trial  Court  is  directed  to  set  the  case  for  immediate  trial  on  the  sole 
issue  of  damages,  if  any,  suffered  by  the  plaintiffs.  The  Trial  Court 
shall  use  care  and  determine  the  damages  if  any,  in  accordance  with 
the  formula  as  set  forth  by  the  Navajo  Tribal  Council  in  16  N.T.C., 
Chapter  11.  The  judgment,  if  any,  shall  be  directed  and  entered 
against  Peter  MacDonald,   Chairman,   and  the  Navajo  Nation. 

BENNALLEY,     Associate    Justice,    and    YELLOWHAIR,    Associate    Justice, 
concur. 
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GLENN  GEORGE,   Administrator  of  the   Estate 

of  RAKiDY  gene  GEORGE,    Deceased,    For 

the  Estate;    GLENN  GEORGE  and  MARY   GEORGE 

Plaintiffs- Appellants 


vs. 


THE    NAVAJO    INDIAN   TRIBE;    THE    NAVAJO 

POLICE    DEPARTMENT;    ALFRED   YAZZIE; 

HERBERT   BEGAY;    CALVIN   YAZZIE;    and 

THE   NAVAJO  TRIBAL  MAINTENANCE   OFFICE 

Defendants- Appellees 
Decided  on  January  04,    1979 


Martha    Blue,    Ward,    Hufford   &    Blue,    Flagstaff,    Arizona,    for    Plaintiffs- 
Appellants 

Byron    Caton,     Tansey,     Rosebrough,     Roberts    &    Gerding,     Farmington, 
New  Mexico,   for  Defendants-Appellees 

Before    NESWOOD,    Acting    Chief  Justice,    JOHN  and  WALTERS,    Associate 
Justices 

JOHN,   Associate  Justice 


This  case  is  on  appeal  from  a  judgment  of  the  Window  Rock 
District  Court,  finding  for  the  defendants  in  the  above  entitled  wrong- 
ful death  action. 

On  or  about  July  5,  1974,  the  deceased  was  arrested  in 
Window  Rock,  Arizona  on  a  charge  of  public  drunkeness  and  in- 
carcerated in  the  jail  facilities  located  at  Window  Rock,  Navajo  Nation 
(Arizona).      On  the  morning  of  July  6,    1974  the  deceased  was  discovered 
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hanging    from   the   wires  of  the   light  fixture   and   was    pronounced   dead. 

A  complaint  was  filed  on  November  12,  1975  asking  for 
$2,000,000  in  damages.  The  defendants  filed  a  Motion  to  Quash  the 
jury  panel  in  early  1977  on  the  grounds  that  all  non-Indians  were  ex- 
cluded and  that  it  was  a  violation  of  the  1968  Indian  Civil  Rights  Act 
(25  U.S.C.  1302)  to  do  so.  While  District  Court  Judge  Merwin  Lynch 
originally  ruled  against  them,  he  later,  on  his  own  motion,  did  include 
non-Indians  on  the  jury. 

During  the  course  of  the  trial,  the  judge  excluded  two 
expert  witnesses  offered  by  the  plaintiffs.  Stanley  Maskell  was  to  have 
testified  to  the  conditions  and  standard  of  care  applicable  to  Arizona 
rural  jail  facilities,  but  was  excluded  on  the  grounds  that  he  was  not 
an  expert  on  Navajo  jail  facilities.  Albert  Goldtooth  was  to  have  tes- 
tified to  the  standard  of  care  for  handling  juveniles  and  for  inspecting 
and  maintaining  jail  conditions,  but  was  not  allowed  to  testify  as  an 
expert  because  he  only  had  an  Nth  grade  education. 

The  District  Court  also  denied  admission  into  evidence  of  a 
memorandum  prepared  by  Kimeric  Hayner,  then  legal  Advisor  to  the 
Navajo  Police  Department,  on  procedures  for  handling  juveniles  of- 
fenders. 

During  his  closing  argument,  defendants'  counsel  briefly 
referred  to  the  testimony  of  Stanley  Maskell.  This  was  quickly  objected 
to  by  the  opposing  side  as  improper  argument,   as  it  referred  to  a 
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matter    not    in    evidence.      Defendants'    counsel    thereafter    refrained    from 
any  such  references. 

The  jury  instructions  given  included  one  on  agency  law. 
While  there  is  some  confusion  on  the  questions  of  whether  the  plaintiffs 
either  properly  submitted  their  own  instruction  or  objected  to  the 
instruction  given,  it  seems  that  the  instruction  they  claimed  they  sub- 
mitted differed  from  the  one  actually  read  to  the  jury. 

The  jury  returned  a  verdict  for  the  defendants  and  judg- 
ment was  entered  accordingly.      Plaintiffs  appealed. 


The  issues  before  the  Court  are: 

1.  Whether  the  composition  of  the  jury  panel  was  contrary 
to  the  Navajo  Tribal  Code. 

2.  Whether  the  failure  to  allow  the  plaintiffs'  two  expert 
witnesses  offered  in  the  standard  of  care  for  juveniles  and 
the  standard  of  care  for  maintenance  and  other  matters  is 
reversible  error. 

3.  Whether  the  ruling  denying  admission  into  evidence  of 
the  memorandum  by  Mr.  Hayner  regarding  the  established 
juvenile  practices  is  reversible  error. 

4.  Whether  the  closing  argument  of  defendants'  counsel 
was    improper   and    prejudicial    to   the   plaintiffs  and   is  rever- 
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sible  error. 

5.       Whether    the    District    Court's    refusal    to    give    the    re- 
quested  instruction  was  reversible  error. 


Ill 


Title  7,  Section  654  of  the  Navajo  Tribal  Code  (1977 
Compilation)  states  the  eligibility  of  jurors  as  follows: 

"Any    Navajo  Indian    over    the    age    of    21    years    of    at 
least  ordinary  intelligence  and  not  under  judicial 
restraint  shall  be  eligible  to  be  a  juror." 
(emphasis  added) 

7  NTC  654  was  enacted  in  1959  by  Trial  Council  Resolution 
CJA-5-59.  In  1968  the  United  States  Congress  passed  the  Indian  Civil 
Rights  Act  codified  as  25  U.S.C.   1302,   which  states  in  part: 

"No  Indian  Tribe  in  exercising  powers  of  self-govern- 
ment shall   . . . 

(8)  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws  or  deprive  any  person  of 
liberty  or  property  without  due  process  of  law." 

The  case  of  Dodge  v.  Nakai,  298  F.Supp.  17  (DC,  Ariz., 
1969)  made  it  clear  that  the  law  extends  to  any  person,  Indian  or 
non-Indian. 
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In  the  cases  of  Alexander  v.  Louisana,  405  U.S.  625,  31 
L.Ed. 2d  536,  92  S.Ct.  1221  and  Carter  v.  Greene  County,  396  U.S.  320, 
24  L.Ed. 2d  549,  90  S.Ct.  518,  among  others,  the  United  States  Supreme 
Court  recognized  that  to  deny  representation  on  a  jury  on  the  basis  of 
race  violated  the  provision  of  the  14th  Amendment  to  the  United  States 
Constitution. 

"The  exclusion  of  Negroes  from  jury  service  because 
of  their  race  is  'practically  a  brand  upon  them...'  That 
kind  of  discrimination  contravenes  the  very  idea  of  a 
jury  "a  body  truly  representative  of  the  community'..." 
24  L.Ed. 2d  at  558 

"The    commissioners,     in    any    event,     had    a    duty    'not 
to   pursue   a   course   of   conduct    in  the  administration  of 
their  office   which   would   operate    to   discriminate   in  the 
selection  of  jurors  on  racial  grounds.'   " 
(citations  omitted) 

3!   L.Ed! 2d  at  543 

While  the  Court  recognizes  the  fact  that  the  14th  Amendment 
does  not  apply  to  Indian  Tribes,  the  restrictions  of  the  1968  Indian 
Civil  Rights  Act  are  esentially  derived  from  the  United  States  Con- 
stitution. See  Hennessy  v.  Dimmler,  394  NYS2d  786  (1977,  Co.  Ct.); 
State  V.    Railey,    87   N.M.    275,    532  P.2d  204   (1975,    N.M.    App.) 

This  Court  feels  that  the  systematic  exclusion  of 
non-Indians    from    jury    panels    would    violate    25    U.S.C.    1302    (8)    in    the 
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same  manner  as  the.  case  above.  Because  it  is  recognized  that  the 
language  of  this  section  is  derived  from  similar  provisions  of  the  United 
States  Constitution,  we  believe  the  intent  of  Congress  was  to  prohibit 
denials  of  equal  protection  in  this  manner. 

Therefore,  we  cannot  sanction  the  provision  of  7  N.T.C. 
654  limiting  jurors  to  Navajo  Indians.  7  N.T.C.  654  is  declared  null 
and  void  insofar  as  it  restricts  jury  service  to  only  Navajos. 


IV. 


The  qualifying  of  expert  witnesses  is  one  area  of  trial 
procedure  which  is  left  to  the  sound  discretion  of  the  trial  judge.  See 
Rules  23  and  24  of  the  Navajo  Rules  of  Evidence. 

There  is  no  substitute  for  first  hand  observation  and  ex- 
amination of  the  qualifications  of  such  experts.  The  Court  of  Appeals 
must  exercise  considerable  restraint  in  this  area  and  must  resist  the 
temptation  to  jump  in  and  substitute  its  own  opinion  for  the  opinion  of 
the  trial  judge  and  reverse  his  judgment  on  this  basis. 

Given    the    justificable    reluctance   on    our    part   to   outguess 
the  District  Court  on  matters  of  this  nature,   we  must,    however,    exercise 
our    power   of    review    and    determine    whether    there    is    some    reasonable 
basis     behind     the    judge's    exclusion    of    the    two    witnesses    offered    as 
experts  in  this  case.     We  find  no  such  reasonable  basis. 
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Mr.  Masked  was  excluded  because  he  v\as  not  an  expert  on 
Navajo  jail  facilities.  This  Court  believes  that  there  are  really  few 
experts,  if  any,  in  this  narrow  field  and  none  were  readily  available  to 
the  plaintiffs.  The  fact  is  that  Mr.  Maskell  was  an  expert  in  Arizona 
rural  jail  facilities,  and  area  that  overlaps  and  parallels  to  a  great 
extent  the  area  of  our  own  jail  system.  His  testimony  would  have 
certainly  been  of  some  value  and  assistance  to  the  jury  in  its  deter- 
mination of  the  standard  of  care  that  should  be  applicable  to  the  Window 
Rock  facility.  We  therefore  believe  it  was  an  error  to  exclude  his 
testimony. 

Mr.  Goldtooth  was  excluded  as  an  expert  witness  apparently 
because  he  had  only  an  llth  grade  education.  What  type  of  formal 
education  a  person  possesses  certainly  is  relevant  in  any  determination 
of  his  knowledge  and  skills.  However,  it  is  not  the  sole  determinative 
factor.  Self-education  and  experience  can  be  just  as  important.  Again, 
Mr.  Goldtooth's  testimony  as  an  expert  might  have  been  of  assistance  to 
the  jury,   and  it  was  error  to  exclude  it. 

Having  found  error  in  the  exclusion  of  the  above  two  ex- 
pert witnesses,  we  must  now  decide  whether  this  was  reversible  error. 
We  find  that  it  was  not. 

Extensive  evidence  was  introduced  as  to  the  jail  conditions 
and  procedures  at  Window  Rock,  both  in  general  and  for  the  night 
when  the  deceased  was  incarcerated.  All  this  was  evidence  the  jury 
could    use    in   determining   the   standard   of  care.      While   the  testimony  of 
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the  two  experts  might  iiave  added  to  this  fund  of  knowledge,  we 
cannot,  upon  review  of  the  subject  matter  of  the  testimony,  conclude 
that  a  new  trial  would  clearly  result  in  a  different  verdict  from  that 
already  reached.  See  Wedness  v.  Central  States  Fire  Insurance  Co., 
259,    47   NW2d  879. 


V. 


We  find  that  the  exclusion  of  the  memo  by  Mr.  Hayner  was 
not  reversible  error. 

Mr.  Hayner  was  at  one  time  the  legal  advisor  to  the  Navajo 
Police  Department.  He  had  no  authority  to  dictate  to  the  police  what 
procedures  to  follow  in  handling  juveniles.  All  he  could  do  was  to 
advise  them  of  the  law  in  the  area.  As  police  officers,  they  are 
already  charged,    under  our   system  of  justice,    with   such   a    knowledge. 

Besides,  on  review  of  the  evidence,  it  is  not  clear  if  this 
memo  was  posted  at  the  time  of  the  deceased's  arrest  or  if  it  was 
otherwise  known,  or  should  have  been  known,  by  the  defendant  police 
officers. 


VI 


Counsel,    when  making   their  closing   arguments   to   the  jury, 
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are  expected  to  marshal!  the  facts  presented  and  use  their  utmost 
powers  of  persuasion  to  convince  the  jurors  as  to  the  soundness  of 
their  client's  case.  Anything  less  would  be  a  violation  of  their  ethical 
duty  imposed  by  Cannon  7  of  the  Code  of  Professional  Responsiblity  ("A 
Lawyer  should  represent  a  Client  Zealously  within  the  Bounds  of  the 
Law"). 

What  a  lawyer  is  not  permitted  to  do  is  make  an  inflamatory 
or  prejudicial  argument  and  thus  improperly  influence  the  jury.  Upon 
review  of  defendants'  counsel's  closing  remarks  in  this  case,  however, 
we  cannot  find  any  statements  that  even  remotely  approach  this  level  of 
misconduct.  One  single  reference  to  the  testimony  of  an  excluded 
witness,  which  was  immediately  objected  to,  is  not  enough  to  cause  us 
to  overturn  the  jury's  verdict. 

We  therefore  conclude  that  the  closing  argument  of 
defendant's  counsel  was  not  reversible  error. 


VII 


The    two  jury   instructions  on   agency   to   be   examined    here 
the  one   given   and    the  one   the   plaintiffs   claim  should  have  been  given 
are    almost     identical     in     wording    but    they    contain    a    substantial    and 
critical  difference. 

The  instruction   requested  by  the  plaintiffs  reads  as  follows: 
"A  person  has  notice  of  a  fact  if  he  or  his  agent 
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kno\ys  the  fact,  has  reason  to  know  it,  should  know 
it,  or  has  been  given  a  notification  of  it. 
Knowledge  acquired  by  an  agent  during  the  agency 
and  within  its  scope  is  imputed  to  the  principal  even 
though  the  knowledge  so  acquired  by  the  agent  is  not 
actually  conveyed  to  the  principal." 

The  legal  result  can  easily  be  reached,  from  reading  the 
above  instruction,  that  any  information  conveyed  to  the  agent  during 
the  course  of  his  activities,  no  matter  under  what  circumstances  and  no 
matter  what  its  content,  is  imputed  to  the  principal.  This  is  a  far 
reaching  and  staggering  theory.  Police  officers  usually  have  numerous 
contacts  with  the  public  during  their  working  day.  Do  the  plaintiffs 
seriously  suggest  that  the  substance  of  all  conversations  and  com- 
munications conveyed  to  an  individual  officer,  no  matter  how  seemingly 
irrelevant  or  of  a  non-serious  nature  at  that  moment,  be  chargeable  to 
the  knowledge  of  the  Police  Department  as  an  entity?  This  Court  does 
not  believe  that  is  a  correct  statement  of  the  law. 

The    instruction    that   actually    was    given    reads    as    follows: 

"Generally,  knowledge  of  the  agent  which  he  is  under 
a  duty  to  disclose  to  the  principal  or  to  another  agent 
of  the  principal   is  imputed  to  the  principal." 

The  key  difference  in  the  given  instruction  from  the  one 
plaintiffs    requested    is    that    it   makes    it    clear    that    the  only   knowledge 
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imputed    to    the    principal    is    tiiat    what   the   agent   is   under   the  duty   to 
disclose. 

We  believe  the  instruction  given  correctly  states  the  law  on 
agency.  We  therefore  conclude  there  was  no  error  in  the  refusal  to  give 
the  plaintiffs'   requested  instruction. 


For  the   reasons   stated   above,    the  judgment  of  the   District 
Court,   finding  for  the  defendants,   is  AFFIRMED. 

BLUEHOUSE,   Associate  Justice,   concurs. 


NESWOOD,   Acting  Chief  Justice,   Dissenting 

I  respectfully  dissent.  While  I  agree  with  Parts  l-lll,  and 
Parts  V-VII  of  the  majority  opinion,  I  disagree  as  to  Part  IV  and  to  the 
ultimate  judgment  of  this  Court. 

Expert  witnesses  are  a  vital  part  of  most  negligence  actions 
because  of  the  peculiar  legal  concept  involved,  "standard  of  care". 
When  one  fails  to  observe  a  standard  of  care  in  a  particular  situation, 
one  is  negligent.  Put  another  way,  negligence  is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  ordinarily  have  done  under  the 
circumstances   of  the   situation,    or  doing   what   such   a   person  under  the 
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existing     circumstances  would    not    have    done.       Baltimore  &.    P.  R.    Co. 

V.    Jones,    95   U.S.    439,  24   L.Ed.    506   (1877),    Owl    Drug   Co.    v.    Crandall, 

52    Ariz.     322,    80    P. 2d  952    (1938),     Stewart  v.    Smith,    68    Ariz.    91,    200 
P. 2d  353  (1948). 

The  key  words  in  the  above  definition  are,  "under  the 
circumstances."  One  cannot  determine  what  a  reasonable  person  would 
do   under   certain    circumstances,    unless   one   has    a    basis   of   comparison. 

The  testimony  of  the  expert  witnesses  in  this  case  was  for 
the  purpose  of  forming  such  a  comparison.  It  was  a  vital  part  of  the 
plaintiffs'  case.  Without  a  basis  of  comparison  with  other  jails  and 
procedures,  I  don't  see  how  the  jurors  could  have  formed  an  opinion  as 
to  the  standard  of  care  for  the  jail  facility  in  question. 

I  would  therefore  REVERSE  the  judgment  of  the  District 
Court. 
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MEMORANDUM  OF  UNDERSTANDING 

BETWEEN 

THE  FEDERAL  NATIONAL  MORTGAGE  ASSOCIATION 

AND 
THE  NAVAJO  NATION 


WHEREAS,  the  Federal  National  Mortgage  Associarion  ("Fannie  Mae")  has  established 
a  Native  American  Housing  Initiative  (the  "Fannie  Mae  Initiative"),  whereby  Fannie  Mae  offers 
to  purchase  from  Fannie  Mae-approved  lenders  certain  first-lien  mortgages  made  by  such  lenders 
to  individual  members  of  the  Navajo  Nation  for  the  financing  of  single-family  and  extended- 
family,  owner-occupied  principal  residences  located  within  the  Navajo  Nation;  and 

WHEREAS,  the  Navajo  Nation,  recognizing  the  needs  of  its  members  to  obtain 
conventional  mortgage  financing  for  the  financing  of  such  residences,  desires  to  participate  in  the 
Fannie  Mae  Initiative;  and 

WHEREAS,  the  Department  of  the  Interior,  Bureau  of  Indian  Affairs  (the  "BIA")  Navajo 
Area  Office  Director,  must  approve  this  agreement  as  it  pertains  to  trust  or  restricted  lands  within 
the  Navajo  Nation. 

NOW,  THEREFORE,  in  consideration  of  the  premises  and  the  mutual  promises  contained 
herein,  the  parties  hereby  agree  as  follows: 

1.  Pursuant  to  the  Fannie  Mae  Initiative,  Fannie  Mae-approved  lenders  will  make 
mortgage  loans  available  to  qualified  members  of  the  Navajo  Nation  for  the  financing  of 
residences  located  within  the  Navajo  Nation,  pursuant  to  the  terms  of  this  Memorandum  of 
Understanding  and  in  conformance  with  the  applicable  laws  and  regulations  relating  to  Indian 
trust,  restricted  and  unrestricted  lands,  including  25  U.S.C.  §§  415  and  635  and  25  CFR  Part 
162. 

2.  The  Navajo  Nation  and  Fannie  Mae  acknowledge  and  agree  that  Fannie  Mae  shall 
be  entitled  to  rely  on  Opinions  of  the  Solicitor  of  the  Judicial  Branch  of  the  Navajo  Nation  in 
carrying  out  the  terms  of  the  Fannie  Mae  Initiative  pursuant  to  this  Memorandum  of 
Understanding.  The  Opinions  of  the  Solicitor  provide,  among  other  things,  that  contracts, 
agreements  and  security  instruments  to  which  the  Navajo  Nation  is  a  party  are  enforceable  in  the 
courts  of  the  Navajo  Nation.  Opinions  of  the  Solicitor  No.  95-17  and  95-17A,  are  attached  hereto 
as  Exhibits  1  and  2,  and  are  incorporated  herein  by  this  reference. 

3.  The  Navajo  Nation  has  established  legally-enforceable  regulations,  policies  and 
procedures  which  apply  to  the  conveyance  of  security  interests  in  real  property,  including  both 
freehold  and  leasehold  estates  in  real  property,  as  collateral  for  loans  to  members  of  the  Navajo 
Nation  from  Faiuiie  Mae-approved  lenders  in  accordance  with  the  Fannie  Mae  Initiative  and 
procedures  for  resale  of  such  security  interests  in  real  property.    Such  regulations,  policies  and 
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procedures  are  described  in  the  Opiriions  of  the  Sohcitor  and,  for  use  in  connection  with  homesite 
leasehold  interests,  the  Navajo  Nation  Homesite  Lease  forms,  copies  of  which  are  attached  as 
Exhibits  3  and  4. 

4.  The  Navajo  Nation  has  established  legally-enforceable  regulations,  policies  and 
procedures  relating  to  mortgage  foreclosures  and  evictions  in  the  event  of  borrower  defaults  on 
the  above-described  mortgage  loans.  Such  regulations,  policies  and  procedures  are  described  in 
the  Opinions  of  the  Solicitor,  the  Mortgage  instrument  which  is  attached  hereto  as  Exhibit  5  and, 
for  use  in  connection  with  homesite  leasehold  interests,  the  Navajo  Nation  Homesite  Lease  forms. 

5.  Each  member  of  the  Navajo  Nation  to  whom  a  loan  is  made  by  a  Fannie  Mae- 
approved  lender  pursuant  to  the  Fannie  Mae  Initiative  shall  hold,  possess  or  obtain  a  leasehold 
interest  or  other  real  property  interest  acceptable  to  such  lender  and  to  Fannie  Mae  in  land  within 
the  Navajo  Nation.  The  form  of  the  Navajo  Nation  Homesite  Lease  applicable  to  trust  or 
restricted  land,  attached  hereto  as  Exhibit  3,  is  hereby  declared  acceptable  to  Fannie  Mae  and  to 
the  BIA.  The  form  of  the  Navajo  Nation  Homesite  Lease  applicable  to  unrestricted  land,  attached 
hereto  as  Exhibit  4,  is  hereby  declared  acceptable  to  Faimie  Mae. 

6.  Each  member  of  the  Navajo  Nation  borrowing  from  a  Fannie  Mae-approved  lender 
in  accordance  with  the  Fannie  Mae  Initiative,  will  convey  a  security  interest  in  real  property  as 
collateral  for  the  mortgage  loan  made  to  such  member  in  accordance  with  the  terms  of  the 
Homesite  Lease  or  other  instrument  creating  or  reflecting  the  property  interest  and  the  mortgage 
instrument. 

7.  The  respective  forms  of  Mortgage  and  Note  attached  hereto  as  Exhibits  5  and  6, 
are  hereby  declared  to  be  acceptable  to  the  Navajo  Nation,  Fannie  Mae  and  the  BIA,  and  shall 
be  utilized  by  Faimie  Mae-approved  lenders  pursuant  to  the  Fannie  Mae  Initiative. 

8.  The  Navajo  Nation  shall  permit  Fannie  Mae-approved  lenders  making  mortgage 
loans  pursuant  to  the  Fannie  Mae  Initiative  and  Fannie  Mae,  and  their  respective  successors, 
assigns,  agents  and  employees,  to  enter  the  Navajo  Nation  for  the  purposes  of  carrying  out  such 
actions  as  are  reasonably  necessary  to  allow  the  lender  and/or  Fannie  Mae  to  evaluate  the 
advisability  of  providing  the  mortgage  loan  and  otherwise  enforce  the  terms  of  such  loan. 

9.  The  Navajo  Nation  will  assist  Fannie  Mae-approved  lenders  and  Fannie  Mae,  and 
their  respective  successors  and  assigns,  to  the  maximum  extent  reasonably  possible  in  their  efforts 
to  manage  and  operate  the  Fannie  Mae  Initiative  in  a  prudent,  cost-effective,  and  culturally- 
sensitive  manner.  This  shall  include  assisting  such  lenders  and/or  Fannie  Mae  in  fmding 
qualified  substitute  purchasers  w^ere  borrowers  under  the  Fannie  Mae  Initiative  are  unable  to 
fulfill  their  mortgage  loan  obligations;  carrying  out  foreclosures  and  evictions  in  a  timely  manner 
in  accordance  with  the  ^plicable  regulations,  policies  and  procedures  referred  to  in  paragraph 
4  and  the  terms  of  the  mortgage  loan  documents;  assuring  that  mortgages  and  other  relevant  legal 
instruments,  including  Homesite  Leases,  can  be  recorded  properly;  and  otherwise  assisting  in 
assuring  that  the  Faimie  Mae  Initiative  is  managed  and  operated  in  a  prudent,  cost-effective  and 
culturally-sensitive  manner. 


10.       Fannie  Mae  hereby  consents  to  the  exclusive  jurisdiction  of  the  Courts  of  the 
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Navajo  Nation  with  respect  to  all  matters  in  connection  with  or  arising  out  of  this  Memorandum 
of  Understanding  and  hereby  agrees  that  no  action  or  proceeding  in  connection  with  or  ansing 
out  of  this  Memorandum  of  Understanding  or  the  terms  and  provisions  of  the  notes  and 
mortgages  evidencing  the  mortgage  loans  to  Navajo  Nation  members  will  be  brought  by  any 
Fannie  Mae-approved  lender  and/or  Fannie  Mae  in  any  state  court 

IN  WITNESS   WHEREOF,   the   parties   hereto   have  signed   this   Memorandum   of 
Understanding  as  follows: 


The  Federal  National  Mortgage  Association  The  Navajo  Nation 

By:  By: 


.'/■■k.^    t      \i\h^ 


Jane  19,  1»»S  *=+-_/    V  Li*<  J""'  "•  '"* 


Robert  Zoellit*  Date  Thomas  Atcitty  Date 

Executive  Vifce  President  and  Vice  President 

General  Counsel 


Approved: 


^■j-\\sJGArea  Director  ^^  Date 


Juie  19,  199« 


Bureau  of  Indian  Affairs 


481 

OPINION  OF  THE  SOLICITOR 
JUDICIAL  BRANCH  OF  THE  NAVAJO  NATION 

No.  95-17 
NAVAJO  NATION-FANNIE  MAE  HOUSING  FINANCE  INITIATIVE 

August  24,  1995 

PROBLEM    STATEMENT 

On  May  25,  1995,  representatives  of  Fannie  Mae,  the  Navajo  Nation 
'  Department  of  Justice  and  the  Office  of  the  Solicitor,  Judicial  Branch  of  the  Navajo 
Nation,  met  to  discuss  a  joint  initiative  for  Fannie  Mae-approved  lenders  to  make  loans 
to  qualified  residents  of  the  Navajo  Nation  to  finance  homes  on  leasehold  estates 
located  on  trust  or  restricted  lands  of  the  Navajo  Nation  in  accordance  with  the  tenms 
and  conditions  established  by  Fannie  Mae  under  the  initiative,  fit  confomnance  with 
applicable  laws  and  regulations  pertaining  to  Indian  trust  lands,  including  25  U.S.C. 
§§  415  and  635,  and  the  regulations  at  25  CFR  Part  162.  'Fannie  Mae"  is  a  secondary 
mortgage  lender,  which  means  that  it  purchases  mortgages  from  banks  so  they  will 
have  more  monies  availabfe  for  individual  home  loans. 

A  June  12.  1995  letter  from  John  M.  Ingram^  Esq.,  the  Assistant  General 
Counsel  of  Fannie  Mae,  asks  for  a  solicitor's  opinion  which  outlines  foreclosure  and 
eviction  remedies  available  under  Navajo  Nation  law.  A  June  12.  1995  letter  from 
President  Hale's  Executive  Staff  Assistant  confirms  an  agreement  that  the  solk:itor  to 
the  Courts  of  the  Navajo  Nation  will  prepare  such  an  opinion  to  clarify  Navajo  Nation 
law  for  purposes  of  a  memorandum  of  understanding. 

This  opinion  is  based  upon  a  review  of  a  proposed  Memorandum  of 
Understanding  between  Fannie  Mae  and  the  Navajo  Nation,  organic  statutes  outlining 
the  legal  organization  of  the  Government  of  the  Navajo  Nation,  including  relevant 
Navajo  Nation  Council  resolutions;  all  applicable  federal  and  Navajo  Nation  statutes, 
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regulations,  policies  and  procedures  relating  to  trust  lands  of  the  Navajo  Nation, 

including  Homesite  Lease  Policy  and  Procedures;  the  model  note  and  mortgage 

instruments  approved  by  the  Navajo  Nation  in  connection  with  the  memorandum  of 

understanding;  and  a  standard  Navajo  Nation  Homesite  Lease. 

POWER  AND  AUTHORITY  TO  EXECUTE  A  MEMORANDUM  OF 
UNDERSTANDING 

The  Fannie  Mae  counsel  letter  asks  whether  the  Navajo  Nation  has  the  power 
and  authority  to  execute  the  memorandum  of  understanding  and  if  such  would  violate 
any  applicable  organizational  document,  federal  or  Navajo  Nation  law,  regulation, 
policy  or  procedure,  or  result  in  the  breach  of  any  material  agreement,  indenture  or 
other  instrument  to  which  the  Navajo  Nation  is  a  party.  I  am  of  the  opinion  that  the 
Navajo  Nation  has  the  power  and  authority  to  execute  the  MOU  and  such  will  not 
violate  any  provision  of  any  organizational  documents  or  any  laws,  regulations, 
policies  or  procedures  (federal  or  tribal)  applicable  to  the  Navajo  Nation  or  result  in  a 
breach  of  any  material  agreement,  indenture  or  other  instrument  to  which  the  Navajo 
Nation  is  a  party.  That  conclusion  is  based  upon  a  review  of  the  Treaty  of  Alliance  of 
186B,  applicable  federal  statutes  and  regulations.  Navajo  Nation  organic  statutes, 
pertinent  regulations,  and  policies  or  procedures  (federal  or  Navajo  Nation).  There 
are  no  remaining  material  agreements,  indentures  or  other  instalments  to  which  the 
Navajo  Nation  is  a  party  which  may  affect  or  limit  this  opinion. 
The  Treaty  of  1868 

The  Navajo  Nation  concluded  its  final  treaty  of  alliance  with  the  United  States  of 
America  at  Fort  Sumner,  New  Mexico  Territory,  on  June  1,  1868.  The  United  States 
Senate  advised  ratification  on  July  25.  1868,  and  the  Treaty  was  proclaimed  by 
President  Andrew  Johnson  on  August  12. 1868.  IS  Stat  667;  1  Navajo  Tribal  Code  9 
(1978).  Article  II  of  the  Treaty  sets  out  a  legal  description  of  lands  to  be  resen/ed  by 
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the  Navajo  Nation.i  and  Article  II  states  that  such  lands  are  *set  apart  for  the  use  and 
occupation  of  the  Navajo  tribe  of  Indians,  and  for  such  other  friendly  tribes  or  individual 
Indians  as  from  time  to  time  they  may  be  willing,  with  the  consent  of  the  United  States, 
to  admit  among  them....'  The  prevailing  federal  policy  in  1 868  was  that  Indians  should 
be  turned  into  farmers,  so  Articles  V,  VI  and  VII  have  provisions  for  the  allocation  of 
farming  land  to  individuals.  Article  V  establishes  the  procedure  to  set  aside  160  acres 
of  farming  land  to  a  "head  of  a  family,'  issue  a  certificate,  record  it,  survey  the  land  and 
reserve  to  the  United  States  the  power  to  pass  laws  to  address  the  character  of  land 
title,  alienation  and  descent  of  property  to  descendants.  As  will  be  discussed  below, 
the  Navajo  Nation  reserved  the  treaty  right  to  enact  laws  regarding  other  interests  in 
non-agricultural  land. 
The  Navajo  Nation  Organic  Govarnmontai  Coda 

Following  the  enactment  of  the  Indian  Reorganization  Act  of  1934  (the  IRA), 
which  provided  for  the  organization  of  Indian  nation  governments  on  a  corporate 
model,  Navajos  rejected  a  governmental  fomn  under  the  Act  by  384  votes  out  of  15,600 
votes  cast.2  Graham  D.  Taylor,  The  New  Deal  and  American  Indian  Tribalism  33 
(1 980).  The  Navajo  rejection  of  the  IRA  was  a  major  defeat  for  Commissioner  of  Indian 
Affairs  John  Collier,  who  put  a  great  deal  of  attention  into  Navajo  ratification,  because 
supporters  of  the  IRA  in  Congress  said  that  if  it  "did  not  woric  among  the  Navajos  it 
would  not  work  anyplaca.'  Id.  Navajos  instead  chose  to  fonn  their  government  by 
statute,  much  as  British  Commonwealth  nations  adopt  organizational  organic  statutes 
in  place  of  a  constitution. 

On  August  6,  1959,  the  Navajo  Nation  Council  adopted  a  govemmental  code 
for  the  Navajo  Nation,  which  waa  codified  as  Title  2  of  the  Navalo  Tribal  Code  (1978). 


1  ThaTarrn'resafvatkxi'lntrMtlMrBfentoaborlgiruilar^tobakaptor'rsswved'tiyttwIndianrution 
enterirtg  into  a  treaty. 

2  Thavotar  turnout  waa  9e%l 
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Navajo  Nation  Council  Res.  No.  CAU-50-59.  The  code  was  adopted  during  the 
Termination  Period  of  Indian  Affairs  law,  when  Indian  nations  were  threatened  with 
extinction  by  Congress.  It  provided  for  a  chairman-council  legislative  govemment, 
which  is  common  to  most  Indian  nations,  and  as  the  governmental  form  evolved,  it 
became  a  'strong  chairman"  and  council  form,  along  the  lines  of  "strong  mayor" 
municipal  govemments.  On  December  15,  1989,  the  Navajo  Nation  Council  chose  to 
reorganize,  creating  a  three-branch  govemment  with  executive  (headed  by  the 
president),  legislative  (the  Navajo  Nation  Council  and  a  speaker)  and  judicial  (headed 
by  the  chief  justice)  branches.  Navajo  Nation  Council  Res.  No.  CD-68-89  (codified  at 
2  N.T.C.§§  1-1013). 

The  president  of  the  Navajo  Nation  is  its  chief  executive  officer,  and  he  has  the 
power  to  "Negotiate  and  execute  contracts  subject  to  applicable  laws,'  and  "Exercise 
such  powers  as  may  be  lawfully  delegated  to  the  Office  of  the  President  of  the  Navajo 
Nation."  2  N.T.C.  §  1005(c)(2),  (9).  The  power  to  execute  contracts  includes  the  power 
to  execute  a  memorandum  of  understanding,  which  is  a  form  of  intergovernmental 
agreement.  While  Fannie  Mae  is  not  a  federal  agency  as  such,  but  an  independent 
organization  formed  by  Congress,  ratification  of  the  memorandum  of  understanding 
would  fall  under  the  jurisdiction  of  the  Intergovemmental  Relations  Committee  of  the 
Navajo  Nation  Council.  The  statute  which  gives  the  committee  its  powers  provides 
that  it  has  the  power  "To  authorize,  review,  approve  and  accept  agreements,  including 
contracts  and  grants,  between  the  Navajo  Nation  and  any  federal,  state  or  regional 
authority  upon  the  recommendation  of  the  standing  committee  which  has  oversight  of 
the  division,  department  or  program  which  has  applied  for  the  agreement'  2  N.T.C.  § 
823(b)(6).  Fannie  Mae  is  f  ederaT  to  the  extent  it  was  created  by  federal  legislation, 
and  it  is  an  "authority"  in  the  sense  that  it  has  the  authority  to  engage  in  a  broad  range 
of  financial  activities.   The  governmental  code  does  not  specifically  vest  a  standing 
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committee  with  the  power  to  recommend  such  an  intergovernmental  agreement,  but  in 
Navajo  Nation  practice,  the  Community  Development  and  Resources  committees 
would  have  interests  in  the  memorandum  of  understanding.  See.  2  N.T.C.  §§  423, 
695. 

Authority  to  approve  land  use  rights  and  interests  is  vested  in  the  Resources 
Committee  of  the  Navajo  Nation  Council,  including  the  power  To  give  final  approval  of 
any  land  exchanges,  or,  non-mineral  leases,  subleases  or  assignments  of  Navajo 
land;..."  To  approve  homesite  leases,  or  certificate,  land  withdrawals  for  homesites  or 
residential  subdivisions,  and  promulgate  rules  and  regulations  thereto;*  and  To 
oversee  and  regulate  all  activities  within  Navajo  Nation  lands...."  2  N.T.C.  §  695(2), 
(4).  (5). 
Federal   Law 

Navajo  Nation  lands  are  held  in  trust  by  the  United  States  for  the  benefit  of  the 
Navajo  Nation  as  a  whole  and  for  individual  Navajos  who  hold  allotment  interests. 
Leases  of  such  trust  or  restricted  lands  are  govemed  by  25  U.S.C.  §  415  (1992). 
Indian  lands,  whether  they  are  tribally  or  individually  owned  [sic],  may  be  leased  for 
public,  religious,  educational,  recreational,  residential  or  business  purposes  with  the 
approval  of  the  Secretary  of  the  Interior,  id.  (Emphasis  supplied.)  This  section  is 
implemented  by  regulations  which  are  codified  as  25  CFR  Part  162.  26  F.R.  10966 
(November  23,  1961):  redesignated  at  47  F.R.  13327  (May  30,  1982).  Indian  nations 
may  grant  leases  of  tribal  land"  following  negotiation  by  a  representative,  subject  to 
written  approval  of  the  Secretary  of  the  Interior.  25  CFR  §§  162.3,  162.6(a),  and 
162.5(a).  'Tribal  land'  means  land  or  any  interest  therein  held  by  the  United  States  in 
trust  for  a  tribe...  subject  to  Federal  restrictions  against  alienation  or  encumbrance...." 
25  CFR  §162.1(0). 

Thus,  the  Navajo  Nation  has  the  power  to  negotiate  and  lease,  subject  to  written 
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secretarial  approval,  including  the  power  to  negotiate  financing  arrangements,  such  as 
those  represented  in  the  proposed  Fannie  Mae  memorandum  of  understanding,  in 
practice,  the  Bureau  of  Indian  Affairs  (which  has  delegated  authority  from  the 
Secretary  of  the  Interior)  acknowledges  Indian  nation  self-government,  self- 
detennination  and  autonomy  in  negotiating  arrangements  which  affect  tribal  land. 
ENFORCEMENT  OF  FANNIE  MAE  NOTE  AND  MORTGAGE  AGREEMENTS 

The  June  12.  1995  Fannie  Mae  counsel  letter  asks  whether  its  standard  rorm 
note  and  mortgage  instruments  are  enforceable  by  a  lender,  Fannie  Mae  or  any 
successors  or  assigns.  I  am  of  the  opinion  that  the  Note  and  Mortgage,  when 
executed  by  a  Navajo  borrower,  shall  constitute  obligations  of  the  borrower 
enforceable  by  the  lender.  Fannie  Mae,  or  any  of  their  respective  successors  or 
assigns,  in  accordance  with  the  temns  provided  therein  in  the  appropriate  Courts  of  the 
Navajo  Nation. 

The  issue  invokes  the  jurisdiction,  powers,  statutory  subject  matter  jurisdiction, 
applicable  law  and  usages  of  the  Courts  of  the  Navajo  Nation. 
Jurisdiction 

The  civil  thai  court  levei  of  the  Courts  of  the  Navajo  Nation  is  the  District  Court. 
7  N.T.C.  §  201  (1986  Supp.).3  The  District  Courts  have  civil  jurisdk:tion  over  'All  civil 
actions  in  which  the  defendant  is  a  resident  of  Navajo  Indian  Country,  or  has  caused 
an  action  to  occur  within  the  territorial  jurisdtotion  of  the  Navajo  Nation.'  7  N.T.C.  § 
253(2).  That  territorial  jurisdiction  and  Navajo  Indian  Country  are  defined  in  7  N.T.C.  § 
254:  The  territorial  jurisdiction  of  the  Navajo  Nation  shall  extend  to  Navajo  Indian 
Country,  defined  as  ail  land  within  the  exterior  boundaries  of  the  Navajo  Indian 


3  The  Navajo  Natkxi  courts  and  th«  Judicial  Branch  Of  the  Navajo  N8tk)n  vvere  rvorgaruzad  urK^ 
Judiciai  Refonm  Act  0(1985,  Navajo  Nation  Council  Res.  No.  CO-94-es  (December  4, 1965)  (codified  at 
Title  7,  Navajo  Tritial  Code). 
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Reservation*  or  of  the  Eastern  Navajo  Agency,  all  land  within  the  limrts  of  dependent 
Navajo  Indian  communities,  all  Navajo  Indian  allotments,  and  all  other  land  held  in 
tmst  for,  owned  in  fee  by,  or  leased  by  the  United  States  to  the  Navajo  tribes  or  any 
Band  of  Navajo  Indians."  Thus,  the  District  Court  has  exclusive  jurisdiction  over  any 
civil  action  involving  the  lease  or  mortgage  of  trust  lands  within  Navajo  Indian  Country. 

The  applicable  law  in  actions  before  the  Navajo  Nation  courts  includes 
pertinent  laws  of  the  United  States,  laws  or  customs  (called  "Navajo  common  law")  of 
the  Navajo  Nation,  or ,  where  there  is  no  applicable  federal  or  Navajo  Nation  law,  'Xhe 
laws  of  the  state  in  which  the  matter  in  dispute  may  lie."  7  N.T.C.  §  204.  Parties  may 
rely  upon  applicable  Navajo  Nation  statutes,  as  indicated  below,  or  have  the  choice  of 
law  of  state  remedies. 
The  Forcible  Entry  and  Detainer  Statute 

The  Navajo  Nation  has  the  statute  of  5  RIc.  II,  st.  I  and  8  Hen.  VI,  c.  9,  relating  to 
forcible  entry  and  detainer  actions.  Blackstone's  Commentaries  *179.  Navajo  Nation 
Council  Res.  No.  CN-1 00-69  (November  21,  1969)  (codified  at  16  N.T.C.  §§  1801- 
1810).  The  statute  addresses  the  right  of  actual  possession  of  land,  and  it  is  the  sole 
remedy  for  possessory  actions.  16  N.T.C.  §  1805.  A  'possessory  action"  is  one  which 
involves  the  right  of  possession  of  an  interest  less  than  a  fee  in  land. 

The  most  recent  Interpretation  of  the  statute  is  the  Navajo  Nation  Supreme 
Court  decision  in  Bumside  v.  Thriftway  Mari<etln9  Corporation.  Nos.  SC-CV-38-94  and 
3C-CV-45-94  (August  17,  1995)  (consolidated  appeals).  In  that  case,  which  involved 
two  separate  forcible  entry  and  detainer  actions  against  the  Thriftway  Marketing 
Corporation,  the  Navajo  Nation  Supreme  Court  ruled:  (1)  a  trial  judge  may  construe 
lease  documents  in  a  forcible  entry  and  detainer  action  without  violating  the  statutory 


4  Which  includes  the  1666  'reservation*  and  subsequent  additions  to  the  reservation.  See.  James  M. 
Goodman,  The  NavaJo  Atlaa  57  (1962)  and  accompanying  map. 

5  The  pref en«d  tenn  is  the  *h4avajo  Nation,*  but  the  preamble  of  the  Treaty  of  1 868  refers  to  the  Navajo 
Nation  or  tribe  of  Indians.* 
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prohibition  against  trying  title;  and  (2)  the  forcible  entry  and  detainer  statute  is  the 
appropriate  remedy  in  the  Navajo  Nation  to  try  possessory  interests  in  estates  other 
than  fee  simple,  i.e.  homesite  permits  or  business  site  permits.  The  opinion  also 
addressed  the  need  for  Navajo  Nation  and  secretarial  (i.e.  the  Secretary  of  the  Interior) 
approval  of  leases  and  subleases  within  the  Navajo  Nation.  The  decision  shows  the 
commitment  of  the  Navajo  Nation  courts  to  provide  adequate  remedies  to  enforce 
lease  instruments. 

Given  the  Navajo  Nation's  territoriaJ  jurisdiction  statute,  which  covers  all  lands 
within  the  exterior  boundaries  of  the  Navajo  Nation  Reservation,  including  fee  land, 
statutory  civil  jurisdiction  over  all  civil  actions  where  the  defendant  resides  within  the 
Navajo  Nation  or  causes  an  action  within  its  tenitorial  jurisdiction,  and  the  "all  writs" 
remedy  section,  Fannie  Mae  may  acquire  mortgage  interests  in  fee  lands  within  the 
Navajo  Nation  and  have  remedies  In  the  Navajo  Nation  courts  to  secure  such 
interests.  Mortgages  affecting  fee  lands  may  be  enforced  using  equitable  remedies, 
including  the  traditional  equitable  remedy  of  mortgage  foreclosure,  and  the  "all  writs' 
statute  gives  the  Navajo  Nation  courts  the  authority  to  offer  that  remedy. 

The  forcible  entry  and  detainer  statute  is  commonly  used  for  evictions  under  the 
standard  fomi  HUD  Mutual  Help  and  Occupancy  Agreement  ("MHOA").  which  is  used 
for  the  purchase  and  sale  of  homes  under  the  Indian  Housing  Program  of  the  U.S. 
Department  of  Housing  and  Urban  Development.  A  MHOA  deals  with  homes  on 
individual  homesites  or  areas  leased  by  the  Navajo  Housing  Authority  for 
reconveyance  to  individuai  Navajo  homebuyers  following  full  satisfaction  of  Its  terms. 
If  a  homebuyer  fails  to  comply  with  the  provisions  of  the  MHOA,  the  Navajo  Housing 
Authority  has  the  contractual  authority  to  terminate  the  agreement  and  seek 
enforcement  of  the  termination  through  an  eviction  under  the  forcible  entry  and 
detainer  statute. 
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We  must  clearly  distinguish  between  fee  simple  interests  in  land  and  leasehold 
interests  under  the  federal  legislation  and  regulations  addressed  above.  There  are 
some  fee  lands  within  the  Navajo  Nation,  and  standard  fee  mortgage  and  loan 
arrangements  may  be  used  to  deal  with  them.  Leasehold  agreements  involving  those 
lands  are  "possessory  interests'  which  are  subject  to  this  statute.  Therefore,  Fannie 
Mae  or  other  lenders  may  use  the  Navajo  Nation  forcible  entry  and  detainer  statute  to 
enforce  possessory  interests  of  less  than  a  fee  on  trust  leasehold  estates  or  common 
law  mortgage  foreclosure  procedures  for  interests  in  fee  lands.  Lenders  and 
borrowers  also  have  the  flexibility  of  choosing  procedures  in  mortgage  agreements, 
and  the  provisions  of  such  agreements  may  be  specifically  enforced  in  a  Navajo 
Nation  court. 

A  forcible  entry  and  detainer  action  falls  under  the  'miscellaneous'  jurisdiction 
of  the  District  Court,  as  a  statute  enacted  by  the  Navajo  Nation  Council  which  vests 
specific  subject  matter  jurisdiction.  7  N.T.C.  §  253(4).  There  is  no  right  to  a  jury  trial  in 
miscellaneous  actions.  7  N.T.C.  §651. 
Other  Remediea 

The  Courts  of  the  Navajo  Nation  are  courts  of  general  jurisdiction,  like  state 
courts,  in  that  they  have  general  jurisdiction  over  all  civil  actions  involving  a  resident  of 
Navajo  Indian  Country  or  occuning  within  that  tenitorial  jurisdiction.  7  N.T.C.  §  253(2). 
Given  that  general  jurisdiction,  a  District  Court  can  offer  aq^  remedy:  The  District 
Courts  shall  have  the  power  to  issue  any  writs  or  orders  necessary  and  proper  to  the 
complete  exercise  of  their  jurisdiction."  7  N.T.C.  §  255.  That  includes  all  writs 
allowable  at  English  or  American  common  law  (to  the  extent  English  common  law  was 
received  in  the  United  States^),  or  traditional  actions  in  equity. 

Mortgage  foreclosure  is  a  creature  of  English  equity  law,  and  its  principles  are 


8   Sflfl.  John  Chioman  Gray.  Tha  Natuw  and  Soureaa  of  Law  gai-gaa  (191«. 
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weit-established  in  the  United  States.  Sfifi  3  Blackstone's  ComrnQntariq*^  *  435,  439.7 
The  Navajo  Nation  courts  will  do  mortgage  foreclosures  where  such  may  be  required 
by  an  agreement  of  private  parties  or  where  fee  land  interests  are  involved.  A  related 
concept  is  that  of  specific  performance,  where  parties  seek  the  enforcement  of  a  temi 
of  an  agreement,  including  the  cancellation  of  a  leasehold  interest  and  remedies 
spelled  out  in  a  note  or  loan  instrument. 

Another  concept,  which  is  recognized  by  the  Courts  of  the  Navajo  Nation,  is 
"private  law.'  That  Is  a  corpus  of  law  which  is  created  by  the  agreement  of  parties.B 
As  shown,  the  Navajo  Nation  courts  have  the  jurisdictional  and  procedural  capacity  to 
enforce  agreements  entered  into  or  executed  within  the  Navajo  Nation.  Parties  can 
create  their  own  "law"  by  means  of  an  agreement  which  details  rights,  responsibilities 
and  remedies. 
FORECLOSURE  AND   EVICTION 

The  June  12,  1995  Fannie  Mae  counsel  letter  asks  whether  the  Courts  of  the 
Navajo  Nation  recognize  judicial  or  nonjudicial  foreclosure  and  eviction  actions,  and 
whether  they  have  the  authority  to  enforce  such  actions  in  accordance  with  Fannie 
Mae  notes  and  mortgages  and  any  applicable  laws  and  regulations.  It  is  my  opinion 
that  the  Courts  of  the  Navajo  Nation  recognize  foreclosure  Qudlclai  and  nonjudicial) 
and  eviction  actions  and  have  the  authority  to  enforce  such  actions  in  accordance  with 
the  terms  of  the  Notes  and  Mortgages  entered  Into  pursuant  to  the  MOU  and  any 
applicable  laws  or  regulations. 

The  Courts  of  the  Navajo  Nation  recognize  promissory  obligations,  i.e.  contracts 
and  agreements,  and  often  enforce  them.  See.  Michael  0.  Lleder,  'Navajo  Dispute 
Resolution  and  Promissory  Obligations:  Continuity  and  Change  in  the  largest  Native 


^   I  use  Coole/s  Third  American  •dMon,  1 884. 

8  SfifljB^  Maria  lsaMTruji1toCalz»do.J!nsMitton8//Up6ct9o/FamiyUw /in  SAfltif^ 

XV7  CanfLuy.  in  THE  INFLUENCE  OF  SPANISH  LAW  IN  THE  NEW  WORLD  (Stat*  Bar  of  N«w  Mexico. 

Match  26, 1992)  (conference  matariais). 
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American  Nation,"  18(1)  American  Indian  Law  Review  1  (1984).  The  Navajo  Nation 
courts  have  a  reputation  for  competence  and  fairness  of  treatment  of  lenders.  Paul  E. 
Frye,  "Lender  Recourse  in  Indian  Country:  A  Navajo  Case  Study,"  21  New  Mexico  Law 
Review  275  (1991).  Our  law  permits  both  judicial  foreclosure  remedies,  as  outlined 
above,  or  non-judicial  remedies  as  agreed  by  the  parties  in  their  private  agreement. 

Aside  from  the  legal  authorities  cited  in  the  previous  section,  which  prompt  a 
positive  answer  to  Fannie  Mae's  counsel's  question  here,  the  Honorable  Robert 
Yazzie  has  made  public  policy  statements  to  the  effect  that  the  Navajo  Nation  courts 
have  a  leadership  role  in  economic  development  by  offering  a  positive  business 
climate  in  judicial  proceedings. 9  One  of  the  problems  of  economic  development  in 
Navajo  Indian  Country  is  that  given  a  relative  absence  of  honest  and  ethical  non- 
Navajo  business  interests.  Navajos  fall  prey  to  lenders  who  engage  in  sharp  business 
practices.  They  include  shoddy  goods,  inferior  services,  high  interest  rates,  fraud  and 
overreaching.  The  courts  are  aware  of  unconscionable  business  dealings. io  Chief 
Justice  Yazzie's  policy  Is  relevant  to  this  memorandum  of  understanding,  which  seeks 
to  attract  a  reputable  lending  institution  to  this  region  to  promote  home  loans  to 
Navajos. 
IMPAIRMENT  OF  CONTRACTS  AND  ILLEGAL  TAKINGS 

The  fourth,  and  final,  question  posed  by  Fannie  Mae's  general  counsel  has  to. 
do  with  the  law  of  Impairment  of  contract.  Do  the  Navajo  Nation  courts  recognize 
impainnent  for  contract  actions  and  actions  for  taidng  property  without  due  process  of 
law,  if,  for  example,  a  lender,  Fannie  Mae  or  a  successor  acquires  leasehold  interests 
pursuant  to  a  judicial  or  nonjudicial  foreclosure  or  there  Is  a  taking  in  breach  of  the 
HomeSite  Lease?  The  Courts  of  the  Navajo  Nation  recognize  impairment  of  contract 


9  The  Hon.  Robert  Yazzie.  'Economic  Oevelopnient.  Businese  Climate,  and  Law*  (May  18. 1993). 
10  In  Januaiy  1984,  Lawrence  Roeen  of  Princeton  University  retated  ttiat  'unconsdonabiiity'  is  a  Pueblo 
common  law  prindpie.  picked  up  by  Kail  Uewellyn.  author  o(  ttw  Uniform  Commercial  Code,  when  he  did 
research  In  Santa  Fe.  Indian  consumers  are  acutely  familiar  with  1 
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actions  and  actions  for  the  unconstitutional  (or  'quasi-unconstitutional"  in  our  system) 
taking  of  property  (i.e.  without  compensation)  within  the  meaning  of  the  Navajo  Nation 
Bill  of  Rights  and,  therefore,  if  any  lender,  Fannie  Mae,  or  any  of  their  respective 
successors  or  assigns,  acquires  any  of  the  leased  premises  or  improvements  thereon 
described  in  any  Navajo  Nation  Homesite  Lease  pursuant  to  a  foreclosure  (judicial  or 
nonjudicial)  or  assignment  in  lieu  of  foreclosure,  the  lender  or  Fannie  Mae,  or  any  of 
their  respective  successors  or  assigns,  shall  be  entitled  to  maintain  a  breach  or 
termination  of  the  Homesite  Lease  by  the  Navajo  Nation,  as  ground  lessor,  during  the 
term  of  such  lease.  For  greater  precision,  Navajo  Nation  law  provides  that  any  lender, 
Fannie  Mae,  or  any  of  their  respective  successors  or  assigns,  shall  have  the  ability  to 
maintain  a  cause  of  action  against  the  Navajo  Nation  for  a  breacfVimpairment  of 
contract  and/or  seek  a  mandamus  or  other  injunctive  remedy  under  1  N.T.C.  §  354(a) 
to  prevent  an  illegal  taking  In  violatkm  of  due  process. 

Further,  in  the  event  that  the  Navajo  Nation  enters  into  a  Note  and  Mortgage  as 
contemplated  in  the  encumbrance  provisions  of  a  model  Home  Site  Lease,  Fannie 
Mae  would  have  protecting  and  enforceable  legal  remedies  to  implement  such 
provisions.  The  Home  Site  Lease  woukl  vest  importarrt  property  rights^  according  to  its 
terms,  which  could  not  be  denied  without  violatiort  of  the  property  and  takings 
provisions  of  the  due  proceee  clause  of  the  Navajo  Uation  Bilt-of  Rights.. 

The  Navajo  Nation  does  not  have  a  constitution^  but  it-  doee  have  the  Navajo 
Nation  Bill  of  Rights  (aa  amended,  1985)  which  gives  due-procese  protection  against 
illegal  takinge  without  compensatkm.  The  clause  recognizes  property  interests  which 
are  vested  by  governmental  actkm  in  the  form  of  approved  land  use  leases.  There  are 
at  least  three  aspects  to  the  question  posed:  an  illegal  taking  under  the  proposed 
memorandum  of  understanding;  an  illegal  taking  under  the  terms  of  a  homesite  lease; 
and  Navajo  Nation  due  process  precedent 
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The  proposed  memorandum  of  understanding  is  an  agreement  between  Fannie 
Mae  and  the  Navajo  Nation,  and  so  long  as  rt  is  in  place,  it  can  be  enforced  by  Fannie 
Mae.  Possessory  interests  given  to  land  users  under  a  Home  Site  Lease  are  property 
interests  which  are  protected  by  law,  and  if  a  lessee  pledges  interests  in  the  lease  to  a 
mortgagee  which  are  assignable  to  Fannie  Mae,  subject  to  the  approvals  required  m 
the  lease,  then  any  interests  vested  by  virtue  of  such  agreements  are  entitled  to 
protection  and  enforcement  An  individual  homesite  lease  has  a  tenn  during  which  the 
lessee  or  successors  in  interest  have  the  exclusive  right  to  occupation  and  use  of  the 
described  premises,  which  may  be  pledged  as  a  security  interest. 

The  Navajo  Nation  courts  have  always  been  concerned  with  the  sanctity  of 
property  rights.  In  the  1977  case  of  Estate  of  Nelson,  the  former  Court  of  Appeals  dealt 
with  grazing  permit  interests.  1  Navajo  Rep.  162  (Court  of  Appeals,  1977).  A  grazing 
permit  is  a  usufructuary  or  land  use  right,  and  the  Court  chose  to  treat  it  as  real 
property,  and  apply  transfer  of  title  law,  because:  "Land  is  of  primary  importance  to  the 
Navajo  people,  and  to  hold  otherwise  would  cheapen  the  importance  of  land 
transfers.'  Id.  at  165.  Land  use  righrts  are  primary  rights. 

The  Court  of  Appeals  decision  in  Dennison  v.  Tucson  Gas  and  Electric 
Company  is  a  leading  Navajo  Nation  due  process  laidngs*  decision,  n  1  Navajo  Rep. 
95  (1974).  The  issue  was  whether  the  Navajo  Nation  violated  any  du«  process  rights 
of  the  holders  of  a  traditional  use  area'  (a  unique  Navajo  Nation  fomi  of  land  tenure) 
by  constmcting  a  power  line  though  the  area  without  the  occupants'  tru»  consent,  just 
compensation  or  compliance  with  a  statute  which  required  a  bond  for  double  the 
damages  caused  by  the  disturbance  of  the  Ismd.  id-,  at  96-97.  The  Court  was 
unequivocal  in  its  declaration  of  the  takings  doctrine,  stating  that  'before  the 
government  can  exercise  this  power  of  taldng  private  property  without  the  owners 


11    And  a  landmaildn  Navajo  Natkxi  oonstltutlonallaw.  It  helped  trtggar  a  constitutional  crisis  irrvotving 
Chief  Justice  VIrgI  Klrtc  and  Chairman  Peter  MacOonald. 
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consent,  it  must  provide  just  compensation  for  the  property  taken  and  provide  the 
owner  thereof  with  due  process  of  law.'  Id,  at  98.  (Emphasis  in  the  original.) ^ 2 

The  Navajo  Nation  courts  have  been  consistent  in  the  application  of  due 
process  of  law  to  prot«1  liberty  and  property  rights.  In  Nez  v.  Bradley,  the  fomner  Court 
of  Appeals  adopted  the  doctrine  of  interpretation  that  "Where  federally  protected  rights 
have  been  invaded,  it  has  been  the  rule  from  the  beginning  that  the  courts  will  be  alert 
to  adjust  their  remedies  so  as  to  grant  the  necessary  relief.'  3  Navajo  Rep.  126,  130 
(Court  of  Appeals,  1982);  citing  Belt  v.  Hood.  327  U.S.  678  (1946).  The  court  of 
Appeals  also  adopted  the  principle  that  a  violation  of  the  Navajo  Nation  Bill  of  Rights 
will  be  deemed  a  "constitutional  question,'  and  that  the  Navajo  Nation  must  follow  its 
own  laws  and  procedure.  Mm  at  131.  That  would  include  any  land  use  right  granted 
by  the  Navajo  Nation  pursuant  to  its  leasing  laws. 

The  Navajo  Nation  Supreme  Court  applies  Navajo  common  law  to  interpret  the 
Navajo  nation  Bill  of  Rights.  One  author  noted:  HTie  right  to  due  process  has  been 
explored  more  often  by  the  Navajo  Nation  Supreme  Court  than  any  other  right." 
Daniel  L.  Lowery,  "Developing  a  Tribal  Common  Liiw  Jurisprudence:  The  Navajo 
Experience,  1969-1992",  18(2)  Amertean  Indian  l-aw  Review  379,  422  (1993).  In  the 
case  of  In  re  Estate  of  Begay  »2.  the  Court  ruled  that  'Due  process  is  found  by 
synthesizing  the  principles  of  Naiv^  custom  and  government,  and  it  is  applied  'as 
fairness  and  respect"  19  Am.  land.  L  Rep.  6130,  6131  (1990).  Among  the  due 
process  rights  the  Court  said  it  will  enforce  is  due  process,  which  "must  be  provided 
when  the  government  takes  private  property  without  the  owner's  consent.'  id. 

The  issue  of  sovereign  immunity  was  discussed  at  length  in  meetings  with 
Fannie  Mae  representatives.  Any  lender,  or  its  successor,  would  have  a  prospective 
mandamus  or  other  injunctive  remedy  under  1  N.T.C.  Sec.  354(a)  to  prevent  an  illegal 


12  Chie(Justtc«KifkandAsMcialtJu«k»«BonnaleyandYetk>whairputagrMtdealof«rnpha8islnm^ 
opinion,  tt  represantad  a  new  trand  in  Nivajo  Nation  law  to  MefciM  judicial  review  ov*r  cxtcutiv*  acts. 
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taking  in  violation  of  due  process. 
CONCLUSION 

This  opinion  is  the  product  of  many  fruitful  and  cooperative  discussions  among 

representatives  of  the  Navajo  Nation  Department  of  Justice,  Fannie  Mae  (known 

fonnally  as  the  Federal  National  Mortgage  Association)  and  the  Judicial  Branch.  The 

initiative  to  improve  the  economic  climate  of  the  Navajo  Nation  is  welcome,  and  in 

keeping  with  Justice  Raymond  D.  Austin's  urging  to  open  up  private  home  ownership 

opportunities  in  the  Navajo  Nation.  In  Brown  v.  Todacheeney.  Justice  Austin  noted: 

Housing  shortage  is  a  severe  problem  on  the  Navajo 
Nation.  A  majority  of  the  reservation  homes  are  inadequate 
and  most  likely  would  not  meet  the  minimum  building 
standards  set  by  any  state's  law.  While  the  federal 
government  funds  some  housing  construction  projects  on 
the  reservation,  the  entity  actually  needed  to  attack  the 
problem,  the  private  real  estate  market,  is  virtually 
nonexistent.  The  void  perhaps  underlies  the  Navajo 
Nation's  lack  of  interest  in  enacting  a  building  code, 
mortgage  laws,  and  other  laws  that  regulate  the  housing 
construction  industry.  Thus,  the  principles  set  forth  below 
by  this  court  [recognizing  a  warranty  of  habitability  in 
construction]  may  be  the  first  spar1(  in  the  darkness. 

19  Indian  L.  Rep.  6133,  No.  A-CV-35-91  (September  2,  1992).  Brown  was  a  "iirst 
spark,"  and  it  was  followed  by  other  Judicial  Branch  initiatives  to  show  that  there  are 
adequate  remedies  undef  existing  law,  without  the  need  to  enact  mortgage  laws.  The 
Navajo  Nation  courts  are  an  essential  part  of  the  process,  and  we  appreciate  an 
opportunity  to  be  a  part  of  tt. 

OFFICE  OF  THE  SOLICITOR 


fj^wes  W.  Zion,  $pH6itor 
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OPINION  OF  THE  SOLICITOR  (SUPPLEMENTAL) 

JUDICIAL  BRANCH  OF  THE  NAVAJO  NATION 

N0.95-17A 

SPECIFIC  PERFORMANCE  REMEDIES  IN  HOUSING  FORECLOSURE 

April  I,  1996 
QUESTION:     What  is  the  policy  of  Navajo  Nation  law  regarding  specific  performance  of 
mortgage  or  loan  agreements  for  the  sale,  construction,  rehabilitation  or  repair  of  homes? 
PROBLEM  STATEMENT 

The  Navajo  Nation  is  engaged  in  discussions  with  Fannie  Mae,  a  secondary  lender  in  the 
housing  market,  and  the  Office  of  Native  American  Programs,  U.S.  Department  of  Housing  and 
Urban  Development,  to  complete  understandings  and  agreements  to  make  home  loans  readily 
available  to  Navajo  borrowers.  The  avciilability  of  prompt  and  appropriate  remedies  for  lenders  is 
an  issue  in  such  discussions.  That  issue  raises  the  question  of  the  enforceability  of  loan  agreements 
where  a  homesite  or  other  lease  is  used  as  security  for  a  loan,  along  with  the  house.  More 
specifically,  this  opinion  will  address  the  policies  of  Navajo  Nation  law  regarding  due  process  and 
specific  performance  as  they  apply  to  lending. 
JUDICIAL  POLICY  IN  DECISIONS  OF  THE  NAVAJO  NATION  SUPREME  COURT 

Prior  to  discussion  of  the  issue  of  specific  performance,  it  is  useful  to  review  prior  Navajo 
Nation  Supreme  Court  statements  of  public  policy  on  housing  development  and  lending.  In  the  case 
of  Brown  v.  Todacheeney.  No.  A-CV-35-91  (1992),  Associate  Justice  Raymond  D.  Austin  observed, 
in  a  unanimous  opinion  of  the  Navajo  Nation  Supreme  Court: 

Housing  shortage  is  a  severe  problem  on  the  Navajo  Nation.   A  majority  of  the 
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reservation  homes  are  inadequate  and  most  likely  would  not  meet  the  minimum  building 
standards  set  by  any  state's  law.  While  the  federal  government  funds  some  housing 
construction  projects  on  the  reservation,  the  entity  actually  needed  to  attack  the  problem,  the 
private  real  estate  market,  is  virtually  nonexistent.  The  void  perhaps  underlies  the  Navajo 
Nation's  lack  of  interest  in  enacting  a  building  code,  mortgage  laws,  and  other  laws  that 
regulate  the  housing  construction  industry.  Thus,  the  principles  set  forth  below  by  this  court 
may  be  the  first  spark  in  the  darkness.... 

Thus,  the  Navajo  Nation  Supreme  Court  used  its  decision  in  the  Brown  case  to  set  a  course  of  action 

to  actively  encourage  private  lenders  to  enter  the  housing  lending  market,  and  to  make  the  Judicial 

Branch  an  essential  part  of  that  initiative. 

In  1994,  the  Judicial  Branch  took  part  in  the  legislative  review  of  a  proposed  memorandum 
of  understanding  with  the  United  States  Department  of  Veterans  Affairs'  to  facilitate  direct  loans  to 
Native  American  veterans  living  on  trust  lands  in  Indian  Country.  There  was  discussion  of  whether 
Navajo  Nation  law  was  adequate  to  provide  legal  remedies  to  implement  the  agreement.  Solicitor 
Opinion  No.  94-11,  "Housing  Foreclosure  Remedies"  (April  20,  1994),  laid  out  the  remedies 
available  under  Navajo  Nation  law  and  showed  that  our  laws  are  quite  sufficient  to  carry  out  the 
purposes  of  the  Veterans  Department  program  under  38  U.S.C.  Sec.  3761,  et  seq. 

In  August  1994,  a  member  of  the  staff  of  the  Office  of  the  Chief  Justice  participated  in  a 
housing  law  seminar  sponsored  by  the  National  Indian  Justice  Center  where  lending  issues  and 
enforcement  were  discussed  with  loan  enforcement  officers  and  attorneys  of  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  The  conference  also  coincided  with  publication  of  an  interim  rule 


'  In  Navajo  Nation  legislative  practice,  resolutions  for  committee  or  Navajo  Nation 
Council  action  (including  legislation  and  proposed  agreements)  are  referred  to  affected 
governmental  entities  for  comments  and  recommendations  where  the  proposed  action  will  affect 
that  organization.  2  N.N.C.  Sec.  164  (1995).  The  V.A.  agreement  was  submitted  to  the  Judicial 
Branch  becausie  court  enforcement  of  agreements  was  an  issue. 
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by  the  U.S.  Department  of  Housing  and  Urban  Development  to  implement  the  Indian  Loan 
Guarantee  Program  authorized  by  section  184  of  the  Housing  and  Community  Development  Act  of 
1992.  59(159)  Federal  Register  42732  (Thursday,  August  18.  1994).  The  conference  was  an 
opportunity  for  the  Navajo  Nation  Judicial  Branch  to  assure  FDIC  enforcers  and  HUD  officials  that 
there  are  no  impediments  to  lending  in  the  Navajo  Nation  and  that  home  loans  are  secure  because 
they  are  backed  up  with  remedies  provided  under  existing  Navajo  Nation  law. 

The  Judicial  Branch  offered  its  comments  on  the  HUD  interim  rule  for  loan  guarantees  for 
Indian  housing  on  October  15,  1994.  The  comments  took  the  position  that  the  Navajo  Nation  is  in 
ftiU  compliance  with  the  requirements  of  the  interim  rule,  and  urged  HUD  to  immediately  implement 
the  program  in  the  Navajo  Nation.  "Comments  Regarding  Loan  Guarantees  for  Indian  Housing," 
24  CFR  Part  955,  Docket  No.  R-94-1730. 

In  April  1995,  the  Judicial  Branch  participated  in  a  national  conference  of  Federal  Deposit 
Insurance  Corporation  attorneys  and  enforcement  officers  to  discuss  the  lending  climate  in  Indian 
Country,  discrimination  issues  and  the  role  of  federal  bank  regulators  in  the  larger  scheme  of 
American  Indian  policy.  Again,  the  Judicial  Branch  policy  in  support  of  private  lending  initiatives 
offered  assurances  that  a  lack  of  judicial  remedies  is  not  an  impediment  to  lending  in  the  Navajo 
Nation. 

In  May  I99S,  the  Navajo  Nation  Department  of  Justice  invited  the  Judicial  Branch  to 
participate  in  discussions  of  a  proposed  Fannie  Mae  initiative  for  a  loan  program  in  the  Navajo 
Nation.  Following  the  meeting.  Solicitor's  Opinion  No.  95- 1 7,  "Navajo  Nation  Fannie-Mae  Housing 
Finance  Initiative  (Augxist  24,  1995),  memorialized  the  issues  and  discussed  applicable  Navajo 
Nation  law.  This  opinion  is  a  supplement  to  that  1995  opinion. 
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In  the  meantime,  Navajo  Nation  initiatives  under  the  HUD  Section  184  Loan  Guarantee 
Program  continued,  and  the  Judicial  Branch  solicitor  was  asked  to  comment  on  subleases  pursuant 
to  foreclosure  to  the  Associate  Field  Counsel  of  the  Office  of  Native  American  Programs.  HUD,  to 
address  that  situation.  The  solicitor  gave  his  letter  opinion  on  the  issue  on  January  24,  1996.  to  show 
the  ability  of  lenders  to  sublease  on  foreclosure. 

Finally,  Fannie  Mae  officials  ask  for  a  formal  opinion,  based  upon  a  November  29.  1995 
solicitor's  opinion  letter,  which  discusses  specific  performance  and  process  to  enforce  loan  and 
mortgage  agreements.  The  concern  raised  by  Fannie  Mae  and  other  potential  lenders  is  whether 
Navajo  Nation  officials  or  legislative  bodies  (i.e.  a  committee  or  the  Navajo  Nation  Council)  may 
block  or  impair  specific  performance  of  loan  or  mortgage  agreements. 
SPECIFIC  REMEDIES 

The  Navajo  Nation  Supreme  Court,  as  it  is  with  most  American  courts,  establishes  patterns 
of  legal  theory  as  it  renders  decisions.  The  most  recent  problem  confronting  the  Court  is  the 
reconciliation  of  remedies  under  the  Navajo  Nation  Sovereign  Immunity  Act  with  the  civil  rights 
provisions  of  the  Navajo  Nation  Bill  of  Rights.  The  Court  struggles  with  the  legislative  history  of 
the  Sovereign  Inununity  Act  and  Navajo  Nation  Bill  of  Rights  (which  were  enacted  on  the  same  day) 
to  answer  the  question  of  how  full  civil  rights  protection  may  be  offered  in  light  of  the  bar  against 
recovery  where  the  Navajo  Nation  does  not  have  insurance  or  resources  to  pay  a  monetary  judgment. 
The  Court  is  developing  an  approach  that  since  civil  rights  protection  is  an  overriding  value,  the 
courts  should  provide  prospective  relief  where  retrospective  relief  in  the  form  of  damages  is  not 
available.  In  Ravmond  v.  Nav^o  Agricultural  Products  Industry.  No.  SC-CV-26-94  (July  20, 1995), 
the  Court  pointed  out  the  difference  between  prospective  mandamus  or  injunctive  relief  versus 
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retrospective  monetary  relief  in  construing  the  Sovereign  Immunity  Act.  Slip  Op.  at  6. 

The  civih  right  under  discussion  with  Fannie  Mae  and  others  is  the  right  of  lenders  to  have 
assurances  that  mortgages  and  other  loan  arrangements  will  be  honored  if  the  Navajo  Nation  is 
involved  as  a  party.  The  more  specific  problem  is  what  would  happen  in  the  event  a  public  official 
illegally  seeks  to  modify  an  existing  agreement  or  impede  its  performance.  Navajo  Nation  law  is 
clear  that  if  an  individual  has  a  statutory  or  contractual  right  to  be  enforced  against  the  Navajo 
Nation,  the  courts  will  honor  the  right  and  implement  it  with  a  wide  range  of  specific  remedies.  In 
most  mortgage  situations,  only  private  parties  will  be  involved,  and  sovereign  immunity  is  not  a 
consideration.  In  the  unlikely  event  a  public  official  of  Navajo  Nation  Government  seeks  to  impede 
or  deny  a  foreclosure  remedy,  the  courts  are  able  to  issue  writs  of  mandamus,  prohibition,  assistance 
or  other  forms  of  injunctive  relief  to  stop  official  misconduct. 

Counsel  for  the  Navajo  Nation  argued,  in  the  Raymond  case  above,  that  where  damage 
actions  are  not  available  due  to  a  lack  of  insurance  or  assets  pledged  to  pay  a  monetary  judgment  that 
parties  should  seek  prospective  relief  to  cure  civil  rights  violations.  The  legislative  history  of  the 
Sovereign  Immunity  Act  and  the  Navajo  Nation  Bill  of  Rights,  reflected  in  preamble  language  ot 
the  two  measures,  shows  that  civil  rights  are  a  higher  value  in  Navajo  Nation  law  and  many  kinds 
of  civil  rights  violations  may  be  cured  through  early  intervention  for  equitable  relief.  The  Raymond 
opinion  and  others  show  that  the  Navajo  Nation  Supreme  Court  is  moving  in  the  direction  of  making 
a  clear  demarcation  between  prospective  and  retroactive  relief  (immediate  equitable  and  curative 
remedies  rather  than  money  damages  where  such  may  not  be  available)  to  address  the  enforcement 
of  rights  where  sovereign  immunity  may  otherwise  be  a  bar. 

The  question  is  whether  businesses  and  lenders  have  assurances  that  the  Navajc  Nation  court 
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system  will  maintain  a  favorable  business  climate  in  terms  of  due  process  and  making  certain 
agreements  will  be  honored.  Those  points  were  addressed  in  the  March  14,  1996  Navajo  Nation 
Supreme  Court  opinion  in  Rough  Rock  Community  School  v.  Nav^o  Nation.  No.  SC-CV-06-94. 
The  appellants  in  that  case,  quasi-public  schools  which  receive  funding  through  uhe  Navajo  Nation, 
specifically  raised  the  business  climate  issue.  While  the  Court  held  that  legislative  modification  of 
the  schools'  organization  structure  under  state  law  was  not  a  "taking"  of  property  and  thus  a  violation 
of  due  process,  it  reiterated  its  policy  that  the  maintenance  of  a  favorable  climate  for  "outside" 
business  has  a  solid  foundation  in  the  Navajo  Nation.  Slip  Op.  at  6-7;  citing  TBI  Contractors  v.  The 
Navajo  Tribe  nf  Indians.  No.  A-CV-28-85  (August  12,  1988);  I-argo  v.  Gregory  &  Cook.  Inc..  No. 
A-CV-1 1-93  (February  17,  1995);  and  Reservation  Bu.siness  Services  v.  Albert.  No.  SC-CV-05-94 
(March  16,  1995).  The  Court  also  cited,  with  approval,  a  law  journal  article  on  the  history  of  the 
Navajo  Nation  courts  protecting  legitimate  business  interests.  Id.  at  7,  citing  Frye,  Lender  Recourse 
in  Indian  Country:  A  Navajo  Case  Study,  21  New  Mexico  L.  Rev.  275  (1991).  The  opinion  clearly 
states  a  judicial  policy  of  honoring  contractual  rights. 

Fannie  Mae  and  lenders  can  be  assured  that  in  the  event  that  mortgage  foreclosure  or  other 
forms  of  prospective  relief  are  needed  to  enforce  contractual  terms,  and  the  Navajo  Nation  or  its 
officials  are  involved,  the  Sovereign  Immunity  Act  is  not  a  bar  to  relief.  Navajo  Nation  law 
recognizes  the  difference  betweeo  specific  relief  to  enforce  agreements  and  retrospective  monetary 
relief  Where  money  damages  are  not  available,  but  there  are  substantive  rights  to  be  enforced,  the 
courts  will  not  hesitate  to  provide  any  remedy  that  will  rectify  the  situation.  Given  that  the  Navajo 
Nation  courts  have  civil  jurisdiction  over  any  act  which  arises  within  our  territoriad  jurisdiction,  they 
can  offer  any  remedy  known  at  law  or  equity  to  enforce  mortgage  agreements. 
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A  major  Indian  law  text,  David  H.  Getches,  Charles  F.  Wilkinson  &  Robert  A.  Williams.  Jr.. 
Federal  Indian  Law:  Cases  and  Materials,  at  527  (3rd  ed.  1993),  gives  special  mention  of  the  Navajo 
court  policy  of  "blending  the  old  with  the  new"  and  says  that  the  Navajo  courts  "have  carried  out 
these  tasks  with  a  widely  respected  degree  of  professionalism,  independence,  and  institutional 
competence,  while  at  the  same  time  m£iintaining  an  abiding  an  rigorous  respect  for  the  integrity  of 
the  Navajo  way."  Most  recently,  the  Royal  Commission  on  Aboriginal  Peoples  -  Canada  reviewed 
the  work  of  the  Navajo  Nation  courts  with  approval,  saying  that  "visits  to  the  Navajo  courts  by 
Aboriginal  groups  and  commissions  of  inquiry  firom  Canada  have  become  akin  to  the  search  for  the 
Holy  Grail."  Bridging  the  Cultural  Divide:  A  Report  on  Aboriginal  People  and  Criminal  Justice  in 
Canada  190  (February  1996). 
CONCLUSION 

If  the  issue  is  lender  confidence  and  assurances  that  the  rules  of  the  game  will  not  be 
changed,  there  is  ample  evidence  in  Navajo  Nation  law  that  lenders  can  be  confident  and  have 
defmite  assurances  that  the  rules  of  the  game  will  not  be  changed.  Fannie  Mae  has  further 
assurances  in  discussions  of  a  future  relationship  with  the  Navajo  Nation  courts.  Fannie  Mae  has 
offered  to  provide  technical  assistance  and  training  in  modem  mortgage  law,  and  when  there  are 
meetings  with  Navajo  Nation  judges,  more  precise  enforcement  issues  can  be  discussed.  The  Navajo 
Nation  Judicial  Conference  has  adopted  standard  policies  to  deal  with  emergent  issues  such  as  the 
appointment  of  counsel  for  indigents,  sentencing,  child  sup{x>rt  enforcement  and  other  issues.  The 
Judicial  Conference  has  discussed  lender  remedies  and  consumer  rights  and  concludes  that 
responsible  lenders  who  deal  with  consumers  fairly  have  no  cause  to  fear  that  legitimate  expectations 
wall  not  be  honored.    Returning  to  Justice  Austin's  statements  on  behalf  of  a  unanimous  Court  in 
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[he  1992  Brown  decision,  supra,  the  spark  he  kindled  became  a  flame  in  the  recent  1996  Rsiiifih 
Rock  Community  School  decision,  also  for  a  unanimous  Court.  We  invite  the  lawyers  for  lenders 
and  commercial  interests  to  review  the  due  process  decisions  of  the  Navajo  Nation  courts.  They 
show  a  heightened  awareness  of  the  need  for  fundamental  fairness  to  all,  and  the  actual  application 
of  a  degree  of  fairness  which  is  not  matched  by  most  American  courts.  Lenders  should  have  no  fear 
of  the  legal  climate  of  the  Navajo  Nation. 

a..,  a 


James  W.  Zion,  Solicitor  to  the  Courts  of  the  Navajo  Nation 
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FORM  200C  UNITED  STATES  LEASE  NO. 

April,  1996         DEPARTMENT  OF  THE  INTERIOR  

Bureau  of  Indian  Affairs 

and 

THE  NAVAJO  NATION 


HOMESITE  LEASE 

(Tribal  Member  Only) 

(Trust  or  Restricted  Land  Only) 

THIS  LEASE  is  made  and  entered  into  by  and  between  THE  NAVAJO 
NATION,  P.  0.  Box  9000,  Window  Rock,  Navajo  Nation  (Arizona)  86515, 
("Lessor"),  and 

,  C/ and 


C# 


whose  address  is 


,   ("Lessee")  in 

accordance  with  2  N.T.C.  S695(b) (4) (i)  and  Resolution  No.  RCD-289- 
93  of  the  Resources  Committee  of  the  Navajo  Nation  Council,  the 
provisions  of  25  U.S.C.  §415,  as  implemented  by  the  regulations 
contained  in  25  C.F.R.  P2u:t  162,  and  ail  amendments  or  successors 
thereto,  which  by  this  reference  are  made  a  part  hereof.  In  the 
event  this  Lease  is  held  by  two  or  more  persons,  it  shall  be  held 
in  the  following  tenure: 


WITHES8ETH: 

1.  DEFINITIONS.  (A)  "Secretary"  means  the  Secretary  of  the 
Interior  or  his  duly  authorized  representative  or  successor. 

(B)  "Approved  Encumbrance"  means  an  encumbrance 
approved  in  writing  by  the  Secretary  and  Lessor.  "Encumbrancer" 
means  the  owner  and  holder  of  an  Approved  Encumbrance,  or  either  of 
them. 

2.  LBASBO  PREMISES.  For  and  in  consideration  of  the  rents, 
covenants,  agreements,  terms  and  conditions  contained  herein. 
Lessor  hereby  leases  to  Lessee  all  that  tract  or  parcel  of  land 

situated  within  the Chapter  of  the  Navajo  Nation, 

(County  of ,  State  of  ___^ ,) 

which  is  mori  particularly  described  in  Exhibit  "A,"  attached 
hereto  and  by  this  reference  made  a  part  hereof,  containing 
approximately  ____^  acre(s)  ,  more  or  less,  subject  to  any  prior, 
valid  existing  rights-of-way.  There  is  hereby  reserved  and 
excepted  from  the  leased  premises  rights-of-way  for  utilities 
constructed  by  or  on  authority  of  Lessor. 
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3.  USB  or  LBASBD  PREMISES.  (A)  Lessee  shall  develop,  use 
and  occupy  the  leased  premises  for  residential  purposes  only  and 
said  premises  shall  not  be  used  for  any  other  purpose.  Lessee  may 
construct,  improve  and  maintain  a  dwelling  and  related  structures 
on  the  leased  premises  and  may  otherwise  develop,  use  or  occupy 
said  premises  for  residential  purposes  only. 

(B)  Lessee  agrees  not  to  use  or  cause  to  be  used  any 
part  of  the  leased  premises  for  any  unlawful  conduct  or  purpose. 

4.  TERM.  Lessee  shall  have  and  hold  the  leased  premises  for 
a  term  of  sixty-five  (65)  years,  beginning  on  the  date  of  approval 
of  this  Lease  by  the  Secretary.  This  Lease  may  be  renewed  for  an 
additional  term  of  up  to  twenty-five  (25)  years,  provided  that  this 
Lease  is  in  good  standing.  Lessee  shall  give  written  notice  of 
intent  to  renew  this  Lease  to  the  Director  of  the  Navajo  Land 
Department,  or  its  successor,  at  least  six  (6)  months,  but  no  more 
than  twelve  (12)  months,  prior  to  the  expiration  date  of  this 
Lease.  Renewal  of  this  Lease  is  subject  to  the  approval  oJE  Lessor 
and  the  Secretary  and  to  the  provisions  of  Navajo  Nation  law  and 
the  regulations  contained  at  25  C.F.R.  Part  162,  including  all 
amendments  and  successors  thereto. 

5.  REMT.  (A)  In  consideration  of  the  foregoing  and  the 
terms  and  conditions  of  this  Lease,  Lessee  hereby  covenants  and 
agrees  to  pay  Lessor,  in  lawful  money  of  the  United  States,  an 
annual  rental  of  One  Dollar  ($1.00).  In  accordance  with  25  C.F.R. 
S162.5(b) (2) ,  only  nominal  rental  is  provided  for  herein  because 
this  Lease  is  for  homesite  purposes  to  a  Tribal  member  and  the 
leased  premises  are  not  commercial  or  industrial  in  character. 
Lessee  agrees  that  there  shall  be  no  adjustment  of  the  rental 
required  herein  in  the  event  that  this  Lease  is  terminated  before 
its  term  otherwise  would  expire  or  in  the  event  that  any  part  of 
the  leased  premises  is  ta)cen  under  the  laws  of  eminent  domain. 

(B)  Rental  payments  are  due  and  payable  on  or  before  the 
effective  data  of  this  Lease  and  thereafter  on  or  before  each 
anniversairy  date  of  this  Lease.  Lessee  may  pay  the  total  eunount 
due  at  any  time  prior  to  the  expiration  of  this  Lease.  Rental 
payments  shall  be  made  by  check  or  money  order  made  out  to  the 
Navajo  Nation,  and  shall  be  paid  at  the  local  Navajo  Land 
Department  Honesite  Section  Office,  or  at  such  other  location  as 
Lessor  hereafter  may  designate  in  writing.  Failure  to  meJce  rental 
payments  when  due  shall  constitute  a  default  under  this  Lease. 

(C)  Vfhile  the  leased  premises  are  in  trust  or  restricted 
status,  the  Secretary  in  his  discretion  may  suspend  the  direct 
rental  payment  provisions  of  this  Lease,  in  which  event  the  rental 
payments  provided  for  herein  shall  be  paid  directly  to  the 
Secretary.  Lessor,  Lessee  and  an  Encumbrancer,  if  any,  shall  be 
notified  of  any  such  change  in  the  direct  rental  provisions  of  this 
Lease. 
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6.    DBVELOPMENT  07  LEASED   PREMISES;   ZMFR0VEMEMT8 .     (A) 

Lessee  shall  develop  the  leased  premises  within  two  (2)  years  of 
the  effective  date  of  this  Lease.  Prior  to  the  expiration  of  said 
period,  Lessee  may  request  in  writing  from  Lessor  an  extension  of 
the  development  period  for  a  period  not  to  exceed  two  (2) 
additional  years.  Lessor  shall  not  unreasonably  withhold  approval 
of  such  request.  Failure  to  develop  the  leased  premises  in 
accordance  with  this  provision  shall  constitute  a  default  under 
this  Lease. 

(B)  All  buildings  and  other  improvements  now  existing, 
or  hereafter  constructed  on  the  premises,  shall  be  the  leasehold 
property  of  Lessee  during  the  term  of  this  Lease,  including  any 
renewal  thereof. 

(C)  Lessee  is  hereby  specifically  authorized  to  enter 
into  appropriate  service  line  agreements  with  utility  companies  for 
the  provision  of  utility  seirvices  to  the  leased  premises,  including 
gas,  water,  sewer,  electricity,  telephone,  television  and  other 
utilities,  without  further  consent  by  Lessor,  on  the  condition 
that: 

(1)  such  agreements  are  for  the  sole  purpose  of 
supplying  utility  services  to  the  leased  premises; 

(2)  such  agreements  authorize  utility  service  lines 
only  within  the  leased  premises; 

(3)  such  agreements  do  not  extend  beyond  the  term  of 
this  Lease,  including  any  extensions  thereof; 

(4)  executed  copies  of  such  agreements,  together 
with  plats  or  diagrams  showing  with  particularity  the 
location,  size  and  extent  of  such  service  lines,  are 
filed  by  the  utility  companies  with  the  Lessor  and  with 
the  Secretary  within  thirty  (30)  days  of  their  execution; 
and 

(5)  such  agreements  are  otherwise  in  accordance  with 
the  provisions  of  25  C.F.R.  5169.22,  including  any 
amendments  or  successors  thereto. 

Nothing  contained  herein  shall  be  construed  to  limit  the 
right  of  Lessor  to  enter  into  service  line  agreements  with  utility 
companies  for  sexrvice  lines  across  the  leased  premises,  nor 
otherwise  to  affect  the  rights-of-way  reserved  to  Lessor  in  Section 
2  of  this  Lease. 

7.  DELIVERY  Or  PREMISES;  CUSTOMARY  USE  RIQHTS.  (A)  Subject 
to  the  provisions  of  subsection  (B)  below,  upon  expiration  or 
termination  of  this  Lease,  Lessee  shall  peaceably  and  without  legal 
process  deliver  up  possession  of  the  leased  premises  to  Lessor, 
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including  all  improvements  thereon,  in  good  condition,  usual  wear 
and  tear  excepted. 

(B)  In  the  event  that  Lessee  holds  customary  use  rights 
to  the  leased  premises  under  the  laws  and  customs  of  the  Navajo 
Nation  at  the  beginning  date  of  this  Lease,  and  has  not  otherwise 
transferred,  surrendered,  or  abandoned  such  customary  use  rights 
during  the  term  of  this  Lease,  then  upon  the  expiration  or 
termination  of  this  Lease,  Lessee  shall  be  entitled  to  possession 
of  the  leased  premises,  including  all  improvements  thereon,  in 
accordance  with  the  laws  and  customs  of  the  Navajo  Nation. 

8.  INHERITAKCE.  This  Lease  may  be  transferred  by  will  or  by 
intestate  succession  in  accordance  with  the  laws  and  customs  of  the 
Navajo  Nation,  including  all  amendments  and  successors  thereto. 

9.  AS8I6HMENT.  This  Lease  may  be  assigned  with  the  prior 
written  approval  of  Lessor  and  the  Secretary,  subject  to  the  laws 
of  the  United  States  and  the  Navajo  Nation,  including  all 
amendments  and  successors  thereto.  No  assignment  of  this  Lease  or 
any  interest  therein  shall  be  valid  and  binding  without  such  prior 
written  approval.  In  the  event  this  Lease  or  any  interest  therein 
is  mortgaged  or  pledged  as  security  for  a  loan,  approval  of  any 
subsequent  assignment  shall  be  required  by  the  lender,  sureties, 
and  loan  guarantors,  if  any. 

10.  ENCDMBRANCB.  (A)  This  Lease  or  any  interest  therein  may 
not  be  encumbered  without  the  prior  written  approval  of  Lessor  and 
the  Secretary,  and  no  such  encumbrance  shall  be  valid  without  said 
prior  approval.  An  Approved  Encumbrance  must  be  confined  to  the 
leasehold  interest  of  Lessee,  and  shall  not  jeopardize  in  any  way 
Lessor's  interest  in  the  land.  Lessee  agrees  to  furnish  any 
requested  financial  statements  or  analyses  pertinent  to  the 
proposed  encumbrance  that  Lessor  and  the  Secretary  may  deem 
necessary  to  justify  the  amount,  purpose  and  terms  of  said  proposed 
encumbrance . 

(B)  In  the  event  of  default  by  Lessee  of  the  terms  of  an 
Approved  Encumbrance,  Encumbrancer  may  exercise  any  rights  provided 
in  such  Approved  Encumbrance,  provided  that  prior  to  any  sale  of 
the  leasehold.  Encumbrancer  shall  give  to  Lessor  and  the  Secretary 
written  notice  of  the  same  duration  as  is  required  to  be  given  to 
Lessee  by  the  terms  of  such  Approved  Encumbrance  and  by  applicable 
law.  In  the  event  of  such  default.  Lessor  shall  have  the  following 
rights  which  may  be  exercised  at  any  time  prior  to  the  completion 
of  sale: 

(1)  To  pay  to  Encumbrancer  any  and  all  amounts 
secxired  by  the  Approved  Encumbrance,  plus  unpaid  interest 
accrued  to  the  date  of  such  payment,  plus  expenses  of 
sale  incurred  to  the  date  of  such  payment. 
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(2)  To  execute  in  favor  of  Encumbrancer  a 
promissory  note  and  a  new  encumbrance,  which  new 
encumbrance  must  be  approved  by  the  Secretary,  for  any 
and  all  amounts  secured  by  the  Approved  Encumbrance,  plus 
unpaid  interest  accrued  to  the  date  of  such  execution, 
plus  expenses  of  sale  incurred  to  the  date  of  such 
execution,  upon  the  same  terms  and  conditions  as 
originally  provided  by  the  Approved  Encumbrance,  or  upon 
such  other  terms  and  conditions  as  Lessor  and  the  lender 
may  agree,  and  delivering  to  Encumbrancer  a  policy  of 
title  insurance  in  the  face  amount  of  such  promissory 
note,  issued  by  a  reputable  title  insurance  company 
acceptable  to  Encumbrancer,  and  insuring  that  the  new 
encumbrance  is  a  first  lien  upon  the  property  described 
in  this  Lease,  subject  only  to  current  taxes  and  to 
conditions,  restrictions  and  reservations  of  record  which 
are  acceptable  to  Encumbrancer  at  the  time  of  recording 
the  new  encumbrance. 

(C)  If  Lessor  exercises  either  of  the  above  rights,  all 
right,  title  and  interest  of  Lessee  in  this  Lease  shall  terminate 
and  Lessor  shall  acquire  this  Lease;  provided,  however,  that  such 
termination  shall  not  relieve  Lessee  of  any  obligation  or  liability 
which  shall  have  accrued  prior  to  the  date  of  termination. 
Acquisition  of  this  Lease  by  Lessor  under  these  circumstances  shall 
not  serve  to  extinguish  this  Lease  by  merger  or  otherwise. 

(D)  If  Lessor  declines  to  exercise  either  of  the  above 
rights  and  sale  of  the  leasehold  under  the  Approved  Encumbrance 
shall  occur,  the  purchaser  at  such  sale  shall  succeed  to  all  of  the 
right,  title  and  interest  of  Lessee  in  this  Lease.  It  is  further 
agreed  that  if  the  purchaser  at  such  sale  is  Encumbrancer, 
Encumbrancer  may  sell  and  assign  this  Lease  without  any  further 
approval  by  Lessor  and  the  Secretary,  provided  that  the  assignee 
shall  agree  in  writing  to  be  bound  by  all  the  terms  and  conditions 
of  this  Lease.  During  such  period  of  time  Encumbrancer  retains 
title  thereto,  it  may  siiblease  the  property  for  periods  not  to 
exceed  one  year  in  accordance  with  terms  of  the  mortgage, 
notwithstanding  any  contrary  provision  contained  within  the  Lease. 

If  Encumbrancer  is  the  purchaser,  it  shall  be  required  to  perform 
the  obligations  of  this  Lease  only  so  long  as  it  retains  title 
thereto.  If  the  purchaser  is  other  than  Encumbrancer,  written 
approval  by  Lessor  and  the  Secretary  of  any  assignment  shall  be 
required  and  said  purchaser  shall  agree  in  writing  to  be  bound  by 
all  the  terms  and  conditions  of  this  Lease. 

11.  DEFAULT.  (A)  Time  is  declared  to  be  of  the  essence  in 
this  Lease.  Should  Lessee  default  in  any  payment  of  monies  when 
due  under  this  Lease  or  be  in  violation  of  any  other  provision  of 
this  Lease,  said  violation  may  be  acted  upon  by  the  Secretary  in 
accordance  with  25  C.F.R.  Part  162,  or  any  amendments  or  successors 
thereto. 
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(B)  In  addition  to  the  rights  and  remedies  provided  by 
the  aforementioned  regulations,  Lessor  and  the  Secretary,  either 
jointly  or  severally,  may  exercise  the  following  options  upon 
Lessee's  default,  subject  to  the  provisions  of  subsection  (D) 
below: 

(1)  Enforce,  by  suit  or  otherwise.  Lessee's 
compliance  with  all  terms  of  this  Lease;  or 

(2)  Re-enter  the  leased  premises  and  remove  all 
persons  and  property  therefrom,  and  re-let  the  premises 
without  terminating  this  Lease  as  the  agent  and  for  the 
account  of  Lessee,  but  without  prejudice  to  the  right  to 
terminate  the  Lease  thereafter,  and  without  invalidating 
any  right  of  Lessor  or  the  Secretary,  or  Encum±)rancer,  if 
any,  or  any  obligations  of  Lessee  hereunder.  The  terms 
and  conditions  of  such  re-letting  shall  be  in  the  sole 
discretion  of  Lessor,  who  shall  have  the  right  to  alter 
and  repair  the  premises  as  it  deems  advisa'  le  and  to  re- 
let with  or  without  any  equipment  or  fixtures  situated 
thereon.  Rents  from  any  such  re-letting  shall  be  applied 
first  to  the  expense  of  re-letting,  collection,  altering 
and  repairing,  including  reasonable  attorney's  fees  and 
any  reasonable  real  estate  commission  actually  paid, 
insurance,  taxes  and  assessments  and  thereafter  toward 
payment  to  liquidate  the  total  liability  of  Lessee. 
Lessee  shall  pay  to  Lessor  monthly  when  due,  any 
deficiency  and  Lessor  or  the  Secretary  may  sue  thereafter 
as  each  monthly  deficiency  shall  arise;  or 

(3)  Take  any  other  action  authorized  or  allowed 
under  applicable  law. 

(C)  No  waiver  of  a  breach  of  any  of  the  terms  and 
conditions  of  this  Lease  shall  be  construed  to  be  a  waiver  of  any 
succeeding  breach  of  the  same  or  any  other  term  or  condition  of 
this  Lease.  Exercise  of  any  of  the  remedies  herein  shall  not 
exclude  recourse  to  any  other  remedies,  by  suit  or  otherwise,  which 
may  be  exercised  by  Lessor  or  the  Secretary,  or  any  other  rights  or 
remedies  now  held  or  which  may  be  held  by  Lessor  in  the  future. 

(D)  Lessor  and  the  Secretary,  as  the  case  may  be,  shall 
give  to  an  Encumbrancer  a  copy  of  each  notice  of  default  by  Lessee 
at  the  same  time  as  such  notice  of  default  shall  be  given  to 
Lessee.  Lessor  and  the  Secretary  shall  accept  performance  by  an 
Encumbrancer  of  any  of  Lessee's  obligations  under  this  Lease,  with 
the  same  force  and  effect  as  though  performed  by  Lessee.  An 
Encumbrancer  shall  have  standing  to  pursue  any  appeals  permitted  by 
applicable  federal  or  Navajo  Nation  law  that  Lessee  would  be 
entitled  to  pursue.  Neither  Lessor  nor  the  Secretary  shall 
terminate  this  Lease  if  an  Encumbrancer  has  cured  or  is  taking 
action  diligently  to  cure  Lessee's  default  or  has  commenced  and  is 
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pursuing  diligently  either  a  foreclosure  action  or  an  assignment  in 
lieu  of  foreclosure. 

12.  SANITATION.  Lessee  hereby  agrees  to  comply  with  all 
applicable  sanitation  laws,  regulations  or  other  requirements  of 
the  United  States  and  the  Navajo  Nation.  Lessee  agrees  to  dispose 
of  all  solid  waste  in  compliance  with  applicable  federal  and  Navajo 
Nation  law  either  in  an  approved  sanitary  landfill  or  transfer 
station,  or  with  a  commercial  sanitary  collection  service.  Lessee 
further  agrees  at  all  times  to  maintain  the  entire  leased  premises 
in  a  safe  and  sanitary  condition,  presenting  a  good  appearance  both 
inside  and  outside  the  leased  premises. 

13.  HAZARDOUS  SUBSTANCES.  Lessee  shall  not  cause  or  permit 
any  hazardous  substance  to  be  used,  stored,  generated  or  disposed 
of  on  or  in  the  leased  premises  without  the  prior  written  approval 
of  Lessor,  which  approval  may  be  given,  given  upon  conditions,  or 
denied  in  the  sole  discretion  of  Lessor  and  Encumbrancer,  if  any, 
respectively. 

14.  TERMINATION  07  FEDERAL  SUPERVISION.  Nothing  contained  in 
this  Lease  shall  operate  to  delay  or  prevent  a  termination  of 
federal  responsibilities  with  respect  to  the  leased  premises  by  the 
issuance  of  a  fee  patent,  or  otherwise,  during  the  term  of  this 
Lease,  however,  such  termination  shall  not  serve  to  abrogate  this 
Lease.  Lessor  and  Lessee  and  an  Approved  Encumisrancer ,  if  any, 
shall  be  notified  of  any  such  change  in  the  status  of  the  leased 
premises. 

15.  INTEREST  07  KEMBES  07  CONGRESS.  No  member  of  or  delegate 
to  Congress  or  any  Resident  Commissioner  shall  be  admitted  to  any 
share  or  part  of  this  Lease  or  to  any  benefit  that  may  arise 
herefrom. 

16.  OBLIGATIONS  TO  THE  UNITED  STATES.  It  is  understood  and 
agreed  that  while  the  leased  premises  are  in  trust  or  restricted 
status,  all  of  Lessee's  obligations  under  this  Lease  are  to  the 
United  States  as  well  as  to  Lessor. 

17.  EMINENT  DOMAIN.  If  the  leased  premises  or  any  part 
thereof  is  taken  under  the  laws  of  eminent  domain  at  any  time 
during  the  term  of  this  Lease,  Lessee's  interest  in  the  leased 
premises  or  the  part  of  the  leased  premises  taken  shall  thereupon 
cease.  Compensation  awarded  for  the  taking  of  the  leased  premises 
or  any  part  thereof,  including  any  improvements  located  thereon, 
shall  be  awarded  to  Lessor  and  Lessee  as  their  respective  interests 
may  appear  at  the  time  of  such  taking,  provided  that  Lessee's  right 
to  such  awards  shall  be  subject  to  the  rights  of  an  Encumbrancer 
under  an  Approved  Encumbrance. 

18.  MINERALS.  All  minerals,  including  sand  and  gravel, 
contained  in  or  on  the  leased  premises  are  reserved  for  the  use  of 
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Lessor.  Lessor  also  reserves  the  right  to  enter  upon  the  leased 
premises  and  search  for  and  remove  minerals  located  on  the 
property,  paying  just  compensation  for  any  damage  or  injury  caused 
to  Lessee's  personal  property  or  improvements  constructed  by 
Lessee. 

19.  GOVZRNING  LAW  AND  CHOZCB  07  FORON.  Except  as  may  be 
prohibited  by  applicable  federal  law,  the  law  of  the  Navajo  Nation 
shall  govern  the  construction,  performance  and  enforcement  of  this 
Lease.  Any  action  or  proceeding  brought  by  Lessee  against  the 
Navajo  Nation  in  connection  with  or  arising  out  of  the  terms  and 
conditions  of  this  Lease  shall  be  brought  only  in  the  Courts  of  the 
Navajo  Nation,  and  no  such  action  or  proceeding  shall  be  brought  by 
Lessee  against  the  Navajo  Nation  in  any  court  of  any  state. 

20.  COMSBMT  TO  JT7RZSDICTZ0M.  Lessee  hereby  consents  to  the 
jurisdiction  of  the  Navajo  Nation,  including  its  legislative, 
judicial  and  regulatory  jurisdiction,  including  but  not  limited  to 
jurisdiction  to  levy  fines  and  to  enter  judgments  for  compensatory 
and  punitive  damages  and  injunctive  relief,  in  connection  with  all 
activities  conducted  by  Lessee  in  the  Navajo  Nation  or  which  have 
a  proximate  legal  effect  on  persons  or  property  within  the  Navajo 
Nation. 

21.  NO  WAZVBR  OF  SOVEREIGN  IMHUNITT.  Nothing  in  this  Lease 
shall  be  interpreted  as  constituting  a  waiver,  express  or  implied, 
of  the  sovereign  immvinity  of  the  Navajo  Nation. 

22.  8UCCES80RB  AND  ASSIGNS.  The  terms  and  conditions 
contained  herein  shall  extend  to  and  be  binding  upon  the 
successors,  heirs,  assigns,  executors,  administrators  and  agents, 
including  all  contractors  and  subcontractors,  of  Lessee.  Except  as 
the  context  otherwise  requires,  the  term  "Lessee,**  as  used  in  this 
Lease,  shall  be  deemed  to  include  all  such  successors,  heirs, 
assigns,  executors,  administrators  and  agents. 

23.  NOTICES.  All  notices,  payments  and  demands  shall  be  in 
writing,  and  shall  be  sent  to  the  parties  hereto  at  the  respective 
addresses  herein  recited  or  to  such  other  addresses  as  the  parties 
may  hereafter  designate  in  writing.  Copies  of  all  notices  and 
demands  shall  be  sent  to  the  Secretary. 

24.  ETTECTIVB  DATE.  This  Lease  shall  take  effect  on  the  date 
of  approval  of  this  Lease  by  the  Secretary. 


WITNESSES: 
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THE  NAVAJO  NATION/  LESSOR 


Date 


By: 


Director,  Navajo  Land 
Department 


LESSEE 


LESSEE 


APPROVED: 


(Date) 


SupTint«nd«nt» 

Bureau  of  Indian  Affairs 


Aganoy 
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EX 


M'^Vf  .4 


FORM  200UL                                             LEASE  NO. 
April,  1996  THE  NAVAJO  NATION  


HOMES ITS  LEASE 
(Unrestricted  Land  Only) 

THIS  LEASE  is  made  and  entered  into  by  and  between  THE  NAVAJO 
NATION,  P.O.  Box  9000,  Window  Rock,  Navajo  Nation  (Arizona)  86515, 
("Lessor")  ,  and ,  C# 

and ,  C# , 

whose  address  is ^___ 

,  ("Lessee")  in 

accordance  with  25  U.S.C.  §635  and  2  N.T.C.  r695  (b)  (4)  (i)  and 
Resolution  No.  RCD-289-93  of  the  Resources  Committee  of  the  Navajo 
Nation  Council,  and  all  amendments  or  successors  thereto,  which  by 
this  reference  are  made  a  part  hereof.  In  the  event  this  Lease  is 
held  by  two  or  more  persons,  it  shall  be  held  in  the  following 
tenure: 


WITNESSETH I 

1.  DEriMITIOMS.  As  used  in  this  Lease,  the  term  "Approved 
Encumbrance"  means  an  encumbrance  approved  in  writing  by  Lessor. 
"Encumbrancer"  means  the  owner  and  holder  of  an  Approved 
Encumbrance,"  or  either  of  them. 

2.  LEASED  PREMISBS.  For  and  in  consideration  of  the  rents, 
covenants,  agreements,  terms  and  conditions  contained  herein. 
Lessor  hereby  leases  to  Lessee  all  that  tract  or  parcel  of  land 

situated  within  Chapter  of  the  Navajo  Nation, 

(County  of ,  State  of    _  ) , 

which  is  more  particularly  described  in  Exhibit  "A,"  attached 
hereto  and  by  this  reference  made  a  part  hereof,  containing 
approximately  ____^^  acre(s),  more  or  less,  subject  to  any  prior, 
valid  existing  rights-of-way.  There  is  hereby  reserved  and 
excepted  from  the  leased  premises  rights-of-way  for  utilities 
constructed  by  or  on  authority  of  Lessor. 

3.  USB  or  LEASED  PREMISES.  (A)  Lessee  shall  develop,  use 
and  occupy  the  leased  premises  for  residential  purposes  only  and 
said  premises  shall  not  be  used  for  any  other  purpose.  Lessee  may 
construct,  improve  and  maintain  a  dwelling  and  related  structures 
on  the  leased  premises  and  may  otherwise  develop,  use  or  occupy 
said  premises  for  residential  purposes  only. 

(B)   Lessee  agrees  not  to  use  or  cause  to  be  used  any 
part  of  the  leased  premises  for  any  unlawful  conduct  or  puirpose. 
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4 .  TSKJf .  Lessee  shall  have  and  hold  the  leased  premises  for 
a  term  of  sixty-five  (65)  years,  beginning  on  the  date  of  approval 
of  this  Lease.  This  lease  may  be  renewed  for  an  additional  term  of 
up  to  twenty-five  (25)  years,  provided  that  the  Lease  is  in  good 
standing.  Lessee  shall  give  written  notice  of  intent  to  renew  this 
Lease  to  the  Director  of  the  Navajo  Land  Department,  or  its 
successor,  at  least  six  (6)  months,  but  no  more  than  twelve  (12) 
months,  prior  to  the  expiration  date  of  this  Lease.  Renewal  of 
this  Lease  is  subject  to  the  approval  of  the  Lessor  and  to  the 
provisions  of  Navajo  Nation  law. 

5.  RENT.  (A)  In  ^consideration  of  the  foregoing  and  the 
terms  and  conditions  of  .is  Lease,  Lessee  hereby  covenants  and 
agrees  to  pay  Lessor,  in  lawful  money  of  the  United  States,  an 
annual  rental  of  One  Dollar  fSl.OO) .  Lessee  agrees  that  there 
shall  be  no  adjustment  of  the  rental  required  herein  in  the  event 
that  this  Lease  is  terminated  before  its  term  otherwise  would 
expire  or  in  the  event  that  any  part  of  the  leased  premises  is 
taken  under  the  laws  of  eminent  domain. 

(B)  Rental  payments  are  due  and  payable  on  or  before  the 
effective  date  of  this  Lease  and  thereafter  on  or  before  each 
anniversary  date  of  this  Lease.  Lessee  may  pay  the  total  aunount 
due  at  any  time  prior  to  the  expiration  of  this  Lease.  Rental 
payments  shall  be  made  by  check  or  money  order  made  out  to  the 
Navajo  Nation  and  shall  be  paid  at  the  local  Navajo  Land  Department 
Homes ite  Section  Office,  or  at  such  other  location  as  Lessor 
hereafter  may  designate  in  writing.  Failure  to  make  rental 
payments  when  due  shall  constitute  a  default  under  this  Lease. 

6.  DEVELOPMSliT      Ot     LEl^EO     PREHI8B8;      IMPROVEMSMTS .  (A) 

Lessee  shall  develop  the  leased  premises  within  two  (2)  years  of 
the  effective  date  of  this  Lease.  Prior  to  the  expiration  of  said 
period,  Lessee  may  request  in  writing  from  Lessor  an  extension  of 
the  development  period  for  a  period  not  to  exceed  two  (2) 
additional  years.  Lessor  shall  not  unreasonably  withhold  approval 
of  such  request.  Failure  to  develop  the  leased  premises  in 
accordance  with  this  provision  shall  constitute  a  default  under 
this  Lease. 

(B)  All  buildings  and  other  improvements  now  existing, 
or  hereafter  constructed  on  the  leased  premises,  shall  be  the 
leasehold  property  of  Lessee  during  the  term  of  this  Lease, 
including  any  renewal  thereof. 

(C)  Lessee  is  hereby  authorized  to  enter  into 
appropriate  service  line  agreements  with  utility  companies  for  the 
provision  of  utility  services  to  the  leased  premises,  including 
gas,  water,  sewer,  electricity,  telephone,  television  and  other 
utilities,  without  further  consent  by  Lessor,  on  the  condition 
that: 
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(1)  such  agreements  are  for  the  sole  purpose  of 
supplying  utility  services  to  the  leased  premises; 

(2)  such  agreements  authorize  utility  service  lines 
only  within  the  leased  premises; 

(3)  such  agreements  do  not  extend  beyond  the  term  of 
this  Lease,  including  any  extensions  thereof;  and 

(4)  executed  copies  of  such  agreements,  together 
with  plats  or  diagrams  showing  with  particularity  the 
location,  size  and  extent  of  such  service  lines,  are 
filed  by  the  utility  companies  with  the  Lessor  within 
thirty  (30)  days  of  their  execution. 

Nothing  contained  herein  shall  be  construed  to  limit  the 
right  of  Lessor  to  enter  into  service  line  agreements  with  utility 
companies  for  service  lines  across  the  leased  premises,  nor 
otherwise  to  affect  the  rights-of-way  reserved  to  Lessor  in  Section 
2  of  this  Lease. 

7.  DELIVEST  OF  PRZMI8E8;  CUSTOMARY  USB  RIGHTS.  (A)  Subject 
to  the  provisions  of  subsection  (B)  below,  upon  expiration  or 
termination  of  this  Lease,  Lessee  shall  peaceably  and  without  legal 
process  deliver  up  possession  of  the  leased  premises  to  Lessor, 
including  all  improvements  chereon,  in  good  condition,  usual  wear 
and  tear  excepted. 

(B)  In  the  event  that  Lessee  holds  customary  use  rights 
to  the  leased  premises  under  the  laws  and  customs  of  the  Navajo 
Nation  at  the  beginning  date  of  this  Lease,  and  has  not  otherwise 
transferred,  surrendered,  or  abandoned  such  customary  use  rights 
during  the  term  of  this  Lease,  then  upon  the  expiration  or 
termination  of  this  Lease,  Lessee  shall  be  entitled  to  possession 
of  the  leased  premises,  including  all  improvements  thereon,  in 
accordance  with  the  laws  and  customs  of  the  Navajo  Nation. 

8.  IMHERITAXCB.  This  Lease  may  be  transferred  by  will  or  by 
intestate  succession  in  accordance  with  the  laws  and  customs  of  the 
Navajo  Nation,  including  all  amendments  and  successors  thereto. 

9.  ASSIOHMSIIT.  This  Lease  may  be  assigned  with  the  prior 
written  approval  of  Lessor,  subject  to  the  laws  of  the  Navajo 
Nation,  including  all  amendments  or  successors  thereto.  No 
assignment  of  this  Lease  or  any  interest  therein  shall  be  valid  and 
binding  without  such  prior  written  approval.  In  the  event  this 
Leasei  or  any  Interest  therein  is  mortgaged  or  pledged  as  security 
for  a  loan,  approval  of  any  subsequent  assignment  shall  be  required 
by  the  lender,  sureties,  and  loan  guarantors,  if  any. 

10.  EHCUMBRAMCB.  (A)  This  Lease  or  any  interest  therein  may 
not  be  encumbered  without  the  written  approval  of  the  Lessor,  and 
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no  such  encumbrance  shall  be  valid  without  said  prior  approval.  An 
Approved  Encumbrance  must  be  confined  to  the  leasehold  interest  of 
Lessee,  and  shall  not  jeopardize  in  any  way  Lessor's  interest  in 
the  land.  Lessee  agrees  to  furnish  any  requested  financial 
statements  or  analyses  pertinent  to  the  proposed  encumbrance  that 
Lessor  may  deem  necessary  to  justify  the  amount,  purpose  and  terms 
of  said  proposed  encumbrance. 

(B)  In  the  event  of  default  by  Lessee  of  the  terms  of  an 
Approved  Encumbrance,  Encumbrancer  may  exercise  any  rights  provided 
in  such  Approved  Encumbrance,  provided  that  prior  to  any  sale  of 
the  leasehold.  Encumbrancer  shall  give  to  Lessor  notice  of  the  same 
character  and  duration  as  is  required  to  be  given  Lessee  by  the 
terms  of  such  Approved  Encumbrance  and  by  applicable  law.  In  the 
event  of  such  default,  Lessor  shall  have  the  following  rights  which 
may  be  exercised  at  any  time  prior  to  the  completion  of  sale: 

(1)  To  pay  to  Encumbrancer  any  and  all  amounts 
secured  by  the  Approved  Encumbrance,  plus  unpaid  interest 
accrued  to  the  date  of  such  payment,  plus  expenses  of 
sale  incurred  to  the  date  of  such  payment. 

(2)  To  execute  in  favor  of  Encumbrancer  a 
promissory  note  and  a  new  encumbrance  for  any  and  all 
amounts  secxired  by  the  Approved  Encumbrance,  plus  unpaid 
interest  accrued  to  the  date  of  such  execution,  plus 
expenses  of  sale  incurred  to  the  date  of  such  execution, 
upon  the  seune  terms  and  conditions  as  originally  provided 
by  the  Approved  Encumbrance,  or  upon  such  other  terms  and 
conditions  as  Lessor  and  the  lender  may  agree,  and 
delivering  to  Encumbrancer  a  policy  of  title  insurance  in 
the  face  amount  of  such  promissory  note,  issued  by  a 
reputable  title  insurance  company  acceptable  to 
Encumbrancer,  and  insuring  that  the  new  encumbrance  is  a 
first  lien  upon  the  property  described  in  this  Lease, 
subject  only  to  cxirrent  taxes  and  to  conditions, 
restrictions  and  reservations  of  record  which  are 
acceptable  to  Encumbrancer  at  the  time  of  recording  the 
new  encumbrance. 

(C)  If  Lessor  exercises  either  of  the  above  rights,  all 
right,  title  and  interest  of  Lessee  in  the  Lease  shall  terminate 
and  Lessor  shall  acquire  the  Lease;  provided,  however,  that  such 
termination  shall  not  relieve  Lessee  of  any  obligation  or  liability 
which  shall  have  accrued  prior  to  the  date  of  termination. 
Acquisition  of  this  Lease  by  Lessor  under  these  circumstances  shall 
not  serve  to  extinguish  the  Lease  by  merger  or  otherwise. 

(D)  If  Lessor  declines  to  exercise  either  of  the  above 
rights  and  sale  of  the  leasehold  under  the  Approved  Encumbrance 
shall  occur,  the  purchaser  at  such  sale  shall  succeed  to  all  of  the 
rights,  title,  and  interest  of  Lessee  in  this  Lease.  It  is  further 
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agreed  that  if  the  purchaser  at  such  sale  is  Encumbrancer, 
Encumbrancer  may  sell  and  assign  this  Lease  without  any  further 
approval  by  Lessor,  provided  that  the  assignee  shall  agree  in 
writing  to  be  bound  by  all  the  terms  and  conditions  of  this  Lease. 
If  Encumbrancer  is  the  purchaser,  it  shall  be  required  to  perform 
the  obligations  of  this  Lease  only  so  long  as  it  retains  title 
thereto.  During  such  period  of  time  Encximbrancer  retains  title 
thereto,  it  may  sublease  the  property  for  periods  not  to  exceed  one 
year  in  accordance  with  terms  of  the  mortgage,  notwithstanding  any 
contrary  provisions  contained  within  the  Lease.  If  Encumbrancer  is 
the  purchaser,  it  shall  be  required  to  perform  the  obligations  of 
this  Lease  only  so  long  as  it  retains  title  thereto.  If  the 
purchaser  is  other  than  Encumbrancer,  written  approval  by  Lessor  of 
any  assignment  shall  be  required  and  said  purchaser  shall  agree  to 
be  bound  by  all  the  terms  and  conditions  of  this  Lease. 

11.  DBTAULT.  (A)  Time  is  declared  to  be  of  the  essence  in 
this  Lease.  Should  Lessee  default  in  any  payment  of  monies  when 
due  under  this  Lease,  or  be  in  violation  of  any  other  provision  of 
this  Lease,  said  violation  may  be  acted  upon  by  Lessor  in 
accordance  with  Navajo  Nation  law. 

(B)  In  addition  to  the  rights  and  remedies  provided  by 
the  aforementioned  law,  Lessor  may  exercise  the  following  options 
upon  Lessee's  default,  subject  to  the  provisions  of  subsection  (D) 
below: 

(1)  Enforce  by  suit  or  otherwise.  Lessee's 
compliance  with  all  terms  of  this  Lease;  or 

(2)  Re-enter  the  leased  premises  and  remove  all 
persons  and  property  therefrom,  and  re-let  the  premises 
without  terminating  this  Lease  as  the  agent  and  for  the 
account  of  Lessee,  but  without  prejudice  to  the  right  to 
terminate  the  Lease  thereafter,  and  without  invalidating 
any  right  of  Lessor,  or  Encumbrancer,  if  any,  or  any 
obligations  of  Lessee  hereunder.  The  terns  and 
conditions  of  such  re-letting  shall  be  in  the  sole 
discretion  of  Lessor  who  shall  have  the  right  to  alter 
and  repair  the  premises  as  it  deems  advisable  and  to  re- 
let with  or  without  any  equipment  or  fixtures  situated 
thereon.  Rents  from  any  such  re-letting  shall  be  applied 
first  to  the  expense  of  re-letting,  collection,  altering, 
and  repairing,  including  reasonable  attorney's  fees  and 
any  real  estate  cosuaission  actually  paid,  insurance, 
taxes  and  assessments  and  thereafter  toward  payment  to 
liquidate  the  total  liability  of  Lessee.  Lessee  shall 
pay  to  Lessor  monthly  when  due,  any  deficiency  and  Lessor 
may  sue  thereafter  as  each  monthly  deficiency  shall 
arise;  or 

(3)  Take  any  other  action  authorized  or  allowed 
under  applicable  law. 
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(C)  No  waiver  of  a  breach  of  any  of  the  terms  and 
conditions  of  this  Lease  shall  be  construed  to  be  a  waiver  of  any 
succeeding  breach  of  the  same  or  any  other  term  or  condition  of 
this  Lease.  Exercise  of  any  of  the  remedies  herein  shall  not 
exclude  recourse  to  any  other  remedies,  by  suit  or  otherwise,  which 
may  be  exercised  by  Lessor,  or  any  other  rights  or  remedies  now 
held  or  which  may  be  held  by  Lessor  in  the  future. 

(D)  Lessor  shall  give  to  an  Approved  Encumbrancer  a  copy 
of  each  notice  of  default  by  Lessee  at  the  same  time  as  such  notice 
of  default  shall  be  given  to  Lessee.  Lessor  shall  accept 
performance  by  an  Approved  Encumbrancer  of  any  of  Lessee's 
obligations  under  this  Lease,  with  the  same  force  and  effect  as 
though  performed  by  Lessee.  An  Approved  Encumbrancer  shall  have 
standing  to  pursue  any  appeals,  permitted  by  applicable  Navajo 
Nation  law  that  Lessee  would  be  entitled  to  pursue.  Lessor  shall 
not  terminate  the  Lease  if  an  Approved  Encumbrancer  has  cured  or  is 
taking  action  diligently  to  cure  Lessee's  default  and  has  commenced 
and  is  pursuing  diligently  either  a  foreclosure  action  or  an 
assignment  in  lieu  of  foreclosure. 

12.  SAMITATIOlf.  Lessee  hereby  agrees  to  comply  with  all 
applicable  sanitation  laws,  regulations  or  other  requirements  of 
the  United  States  and  the  Navajo  Nation.  Lessee  agrees  to  dispose 
of  all  solid  waste  in  compliance  with  applicable  federal  and  Navajo 
Nation  law,  either  in  an  approved  sanitary  landfill  or  transfer 
station,  or  with  a  commercial  sanitary  collection  service.  Lessee 
further  agrees  at  all  times  to  maintain  the  entire  premises  in  a 
safe,  sanitary  condition,  presenting  a  good  appearance  both  inside 
and  outside  the  leased  premises. 

13.  HAZARDOUS  MATBXIAL8.  Lessee  shall  not  cause  or  permit 
any  hazardous  substance  to  be  used,  stored,  generated,  or  disposed 
of  on  or  in  the  premises  without  the  prior  written  approval  of 
Lessor,  which  approval  may  be  given,  given  upon  conditions,  or 
denied  in  the  sola  discretion  of  Lessor  and  Encumbrancer,  if  any, 
respectively. 

14.  IMTBRBST  07  MXMBBR  07  CONQRXSS.  No  meml}er  of  or  delegate 
to  Congress  or  any  Resident  Commissioner  shall  be  admitted  to  any 
share  or  par^  of  this  Lease  or  to  amy  benefit  that  may  arise 
herefrom. 

15.  OBLIOATIOHS  TO  THB  UNITED  8TATB8.  It  is  understood  and 
agreed  that  should  the  leased  premises  be  placed  in  trust  or 
restricted  status,  all  of  Lessee's  obligations  under  this  Lease  and 
the  obligation  of  any  sureties  shall  be  to  the  United  States  as 
well  as  to  Lessor  and  the  provisions  of  25  U.S.C.  S415,  as 
Implemented  by  the  regulations  contained  in  25  C.F.R.  Part  162,  and 
all  amendments  or  successors  thereto,  shall  apply. 
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may  hereafter  designate  in  writing. 

23.   E77ECTiyx  DATB.  This  Lease  shall  take  effect  on  the  date 
of  approval  of  this  Lease  by  Lessor. 

THB  NAVAJO  NATION,  LESSOR 


By: 


Date  Director,  Navajo  Land 

Department 


WITNESSES! 


LESSEE 


LESSEE 
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COVENANTS.   Borrower  and  Lender  covenant  and  agree  as  follows: 

1 .  Payment  of  Principal  and  Interest:  Prepayment  and  Lata  Charges.  Borrower  shall  promptly  pay  when 
due  the  principal  of  and  interest  on  the  debt  evidenced  by  the  Note  and  any  prepayment  and  late  charges  due 
under  the  Note. 

2.  Funds  fof  Taxes  and  Insurance.  Subject  to  applicable  law  or  to  a  wntten  waiver  by  Lender,  Borrower 
shall  pay  to  Lender  on  the  day  monthly  payments  are  due  under  the  Note,  until  the  Note  is  paid  in  full,  a  sum 
1" Funds")  for:  (a)  yearly  taxes  and  assessments  which  may  attain  priority  over  this  Security  Instrument  as  a  lien 
on  the  Property;  (bl  yearly  leasehold  payments  or  ground  rents  on  the  Property,  if  any;  (c)  yearly  hazard  or  property 
insurance  premiums;  (d)  yearly  flood  insurance  premiums,  if  any;  (e)  yearly  mortgage  insurance  premiums,  if  any; 
and  (f|  all  sums  payable  by  Borrower  to  Lender,  in  accordance  with  the  provisions  of  paragraph  8,  in  lieu  of  the 
payment  of  mortgage  insurance  premiums.  These  items  are  called  "Escrow  Items.'  Lender  may,  at  any  time, 
collect  and  hold  Funds  in  an  amount  not  to  exceed  the  maximum  amount  a  lender  for  a  federally  related  mortgage 
loan  may  require  for  Borrower's  escrow  account  under  the  federal  Real  Estate  Settlement  Procedures  Act  of  1 974, 
as  amended  from  time  to  time,  12  U.S.C.  2601  et  seq.  CRESPA*),  unless  another  law  that  applies  to  the  Funds 
sets  a  lesser  amount.  If  so.  Lender  may,  at  any  time,  collect  and  hold  Funds  in  an  amount  not  to  exceed  the  lesser 
amount.  Lender  may  estimate  the  amount  of  FutkIs  due  on  the  basis  of  current  data  and  reasonable  estimates 
of  expenditures  of  future  Escrow  Items  or  otherwise  in  accordance  with  applicable  law. 

The  Funds  shall  be  held  in  an  institution  whose  deposits  are  insured  by  a  federal  agency,  instrumentality, 
or  entity  (including  Lender,  if  Lender  is  such  an  irmitution)  or  in  any  Federal  Home  Loan  Bank.  Lender  shall  apply 
the  Funds  to  pay  the  Escrow  Items.  Lerxler  may  not  charge  Borrower  for  holding  and  applying  the  Funds,  annually 
analyzing  the  escrow  account,  or  verifying  the  Escrow  Items,  unless  Lender  pays  Borrower  interest  on  the  Funds 
and  applicable  law  permits  Lender  to  malce  such  a  charge.  Unlets  an  agreement  It  made  or  appllceble  law  requires 
Interest  to  be  paid,  Lertder  thafl  not  be  required  to  pay  Borrower  any  Intertst  or  eamlngt  on  the  Fundt.  Bonower 
and  Lender  may  agree  In  writing,  however,  that  Interest  thall  be  paid  on  the  Fundt.  Lender  shall  give  to  Borrower, 
without  charge,  an  annual  accounting  of  the  Funds,  showing  credits  and  debits  to  the  Funds  and  the  purpose  for 
which  each  debit  to  the  Funds  was  made.  The  Funds  are  pledged  as  additional  security  for  all  sums  secured  by 
this  Security  Instrument. 

If  the  Funds  held  by  Lender  exceed  the  amounts  permitted  to  be  held  by  applicable  law.  Lender  shall 
account  to  Borrower  for  the  excess  Fucvls  in  accordance  with  the  requirements  of  applicable  law.  If  the  amount 
of  the  Funds  held  by  Lender  at  any  time  is  not  sufficient  to  pay  tfw  Escrow  Items  wfwn  due.  Lender  may  so  notify 
Borrower  in  writing,  and,  in  such  case.  Borrower  shall  pay  to  Lender  the  amount  necessary  to  make  up  the 
deficiency.  Borrower  shall  make  up  tfw  dericierxry  in  no  more  than  twelve  monthly  payments,  at  Lender's  sole 
discretion. 

Upon  payment  in  full  of  all  sums  secured  by  this  Security  Instrument,  Lender  shall  promptly  refund  to 
Borrower  any  Funds  held  by  Lender.  If,  ur¥ler  paragraph  21,  Lender  shall  acquire  or  sell  the  Property,  Lender,  prior 
to  the  acquisition  or  sale  of  tfte  Property,  shall  apply  any  Funds  held  by  Lender  at  the  time  of  acquisition  or  sale 
as  a  credit  against  the  sums  secured  by  this  Security  Instrument 

3.  Application  of  Payments.  Unless  applicable  law  provides  otfierwise,  all  payments  received  by  Lertder 
under  paragraphs  1  and  2  shall  be  applied:  first  to  any  prepayment  charges  due  under  the  Note;  second,  to 
amounts  payable  under  paragraph  2;  ttiird,  to  interest  due;  fourth,  to  prirKipal  due;  and  last  to  any  late  charges 
due  under  the  Note. 

4.  Charges;  Uens.  Borrower  shall  pay  aO  applicable  taxes,  assessments,  charges,  firtes  and  impositions 
attributable  to  tfie  Property  wNch  may  attain  priority  over  this  Security  Irmrument  and  leasehold  payments  or 
ground  rents,  if  any.  Borrower  shall  pay  these  obligations  in  the  manner  provided  in  paragraph  2,  or  if  not  paid 
in  that  manner,  Borrower  shall  pay  them  on  time  directly  to  the  person  owed  payment  Borrower  shall  promptly 
furnish  to  Lender  all  notices  of  amounts  to  be  paid  under  this  paragraph.  If  Borrower  makes  these  payments 
directly.  Borrower  sfull  promptly  furnish  to  Lervler  receipts  evidencing  the  payments. 

Borrower  shall  promptly  discharge  any  Gen  which  has  priority  over  this  Security  Instrument  unless 
Borrower:  (a)  agrees  in  writing  to  the  payment  of  the  obligation  secured  by  the  lien  in  a  marvier  acceptable  to 
Lender;  (b)  contests  in  good  faith  the  Ben  by,  or  defends  against  enforcement  of  the  lien  in,  legal  proceedings 
which  in  the  Lender's  opinion  operate  to  prevent  the  enforcement  of  the  lien;  or  |c)  secures  from  the  holder  of  the 
lien  an  agreement  satisfactory  to  Lender  subordinating  the  lien  to  this  Security  Instrument.  If  LernJer  determines 
that  any  part  of  the  Property  is  subject  to  a  lien  which  may  attain  priority  over  this  Security  Instrument,  Lender 
may  give  Borrower  a  notice  identifying  the  lien.  Borrower  sfiall  satisfy  tlM  lien  or  take  one  or  more  of  the  actior^s 
set  forth  above  within  1 5  days  of  receipt  of  rwtice. 

5.  Hazard  or  Property  bistjrance.  Borrower  shall  keep  the  improvements  now  existing  or  hereafter  erected 
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on  the  Property  insured  against  loss  by  fire,  hazards  included  within  the  term  'extended  coverage*  and  any  other 
hazards,  including  floods  or  flooding,  for  which  Lender  requires  insurance.  This  insurance  shall  be  maintained  in 
the  amounts  and  for  the  periods  that  Lender  requires.  The  insurance  carrier  providing  the  insurance  shall  be 
chosen  by  Borrowef  subject  to  Lender's  approval,  which  shall  not  be  unreasonably  withheld.  If  Borrower  fails  to 
maintain  coverage  described  above.  Lender  may,  at  Lender's  option,  obtain  coverage  to  protect  Lender's  rights 
in  the  Property  m  accordance  with  paragraph  7. 

All  insurance  policies  and  renewals  shall  be  acceptable  to  Lender  and  shall  include  a  standard  mortgage 
clause.  Lender  shall  have  the  right  to  hold  the  policies  and  renewals.  If  Lender  requires,  Borrower  shall  promptly 
give  to  Lender  all  receipts  of  paid  premiums  and  renewal  notices.  In  the  event  of  loss.  Borrower  shall  give  prompt 
notice  to  the  insurance  carrier  and  Lender.    Lender  may  make  proof  of  loss  if  not  made  promptly  by  Borrower. 

Unless  Lender  and  Borrower  otherwise  agree  in  writing,  insurance  proceeds  shall  be  applied  to  restoration 
or  repair  of  the  Property  damaged,  if  the  restoration  or  repair  is  economically  feasible  and  Lender's  security  is  not 
lessened.  If  the  restoration  or  repair  is  not  economically  feasible  and  Lender's  security  would  be  lessened,  the 
insurance  proceeds  shall  be  applied  to  the  sums  secured  by  this  Security  Instrument,  whether  or  not  then  due,  with 
any  excess  paid  to  Borrower.  If  Borrower  abandons  the  Property,  or  does  not  answer  within  sixty  (60)  days  of 
receipt  of  a  notice  from  Lender  that  the  insurance  carrier  has  offered  to  settle  a  claim,  then  Lender  may  collect 
the  insurance  proceeds.  Lender  may  use  t^e  proceeds  to  repair  or  restore  the  Property  or  to  pay  sums  secured 
by  this  Security  Instrument,  whether  or  not  then  due.  The  sixty  (60)-day  period  will  begin  when  the  notice  is 
deemed  to  have  been  received  by  Borrower  in  accordance  with  paragraph  14. 

Unless  Lender  and  Borrower  otherwise  agree  in  writing,  any  application  of  proceeds  to  principal  shall  not 
extend  or  postpone  the  due  date  of  the  monthly  payments  referred  to  in  paragraphs  1  and  2  or  change  the  amount 
of  the  payments.  If  under  paragraph  21  the  Property  is  acquired  by  Lender,  Borrower's  right  to  any  insurance 
policies  and  proceeds  resulting  from  damage  to  the  Property  prior  to  the  acquisition  shsll  pass  to  Lender  to  the 
extent  of  the  sums  secured  by  this  Security  Instrument  immediately  prior  to  the  acquisition. 

6.  Occupancy,  Praservatlon,  Maintenance  and  Protection  of  tha  Property;  Borrowar't  Loan  AppllcBtion; 
Leaseholds.  Borrower  shall  occupy,  establish,  and  use  the  Property  as  Borrower's  principal  residence  within  sixty 
days  after  the  execution  of  this  Security  Instrument  and  shall  continue  to  occupy  the  Property  as  Borrower's 
principal  residence  for  at  least  one  year  after  the  date  of  occuparx:y,  unless  Lender  otherwise  agrees  in  writing, 
which  consent  shall  not  be  unreasonably  withheld,  or  unless  extenuating  circumstances  exist  which  are  beyond 
Borrower's  control.  Borrower  shall  not  destroy,  damage  or  impair  the  Property,  allow  the  Property  to  deteriorate, 
or  commit  waste  on  the  Property.  Borrower  shall  be  in  default  if  any  forfeiture  action  or  proceeding,  whether  civil 
or  criminal,  is  begun  that  in  Lender's  good  faith  judgment  could  result  in  forfeiture  of  the  Property  or  otherwise 
materially  impair  the  lien  created  by  this  Security  Instrument  or  Lender's  security  interest  Borrower  may  cure  such 
a  default  and  reinstate,  as  provided  in  paragraph  1 8,  by  causing  the  action  or  proceeding  to  be  dismissed  with  a 
ruling  that,  in  Lender's  good  faith  determination,  precludes  forfeiture  of  the  Borrower's  interest  in  the  Property 
or  other  material  impairment  of  the  lien  created  by  this  Security  Instrument  or  Lender's  security  interest.  Borrower 
shall  also  be  in  default  if  Borrower,  during  the  loan  application  process,  gave  materially  falsa  or  inaccurate 
information  or  statements  to  Lender  (or  failed  to  provide  Ler>def  with  any  material  information)  in  connection  with 
the  loan  evidenced  by  the  Note,  includirni,  but  not  limited  to,  representations  concerning  Borrower's  occuparKy 
of  the  Property  as  a  principal  residence.  If  this  Security  Instrument  is  on  a  leasehold,  Borrower  shall  comply  with 
all  the  provisions  of  the  lease.  If  Boaower  acquires  fee  titie  to  the  Property,  the  leasehold  and  the  fee  titie  shall 
not  merge  unless  Lender  agrees  to  the  merger  in  writir^. 

7.  Protection  of  Lender's  Rights  in  tha  Property.  If  Borrower  fails  to  perform  the  covenants  and 
agreements  contained  in  this  Securitv  Instrument,  or  there  is  a  legal  proceeding  that  may  significantiy  affect 
Lender's  rights  in  the  Property  (such  as  a  proceeding  in  banlvuptcy,  probate,  for  condemnation  or  forfeiture  or  to 
enforce  laws  or  regulations),  then  Lender  nuy  do  and  pay  for  whatever  is  necessar/  to  protect  the  value  of  the 
Property  and  Lender's  rights  in  the  Property.  Lender's  actioru  may  include  paying  any  sums  secured  by  a  lien 
which  has  pricrit/  over  this  Security  Instrument,  appearing  in  court,  paying  reasonable  attorneys'  fees  and  entering 
on  the  Property  to  make  repairs.  Although  Lender  may  take  action  under  this  paragraph  7,  Lender  does  not  have 
to  do  so. 

Any  amounts  disbursed  by  Lender  under  this  paragraph  7,  shall  become  additional  debt  of  Borrower 
secured  by  this  Security  Instrument.  Unless  Borrower  and  Lender  agree  to  other  terms  of  payment,  these  amounts 
shall  bear  interest  from  the  date  of  disbursement  at  the  Note  rate  and  shall  be  payable,  with  interest,  upon  notice 
from  Lender  to  Borrower  requesting  payment. 

8.  Mortgage  Insurance.  If  Lender  required  mortgage  insurance  as  a  condition  of  making  the  loan  secured 
by  this  Security  Instrument,  Borrower  shall  pay  the  premiums  required  to  maintain  the  mortgage  iruurance  in 
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effect.  If,  for  any  reason,  the  mortgage  insurance  coverage  required  by  Lender  lapses  or  ceases  to  be  in  effect. 
Borrower  shall  pay  the  premiums  required  to  obtain  coverage  substantially  equivalent  to  the  mortgage  insurance 
previously  in  effect,  at  a  cost  substantially  equivalent  to  the  cost  to  Borrower  of  the  mortgage  insurance  previously 
in  effect,  from  an  alternate  mortgage  insurer  approved  by  Lender.  If  substantially  equivalent  mortgage  insurance 
coverage  is  not  available.  Borrower  sfiall  pay  to  Lender  each  month  a  sum  equal  to  one-twelfth  of  the  yearly 
mortgage  insurance  premium  being  paid  by  Borrower  when  the  insurance  coverage  lapsed  or  ceased  to  be  in 
effect.  Lender  will  accept,  use  and  retain  these  payments  as  a  loss  reserve  in  lieu  of  mortgage  insurance.  Loss 
reserve  payments  may  no  longer  b«  required,  at  the  option  of  Lender,  if  mortgage  insurance  coverage  (in  the 
amount  and  for  the  period  that  Lender  requires)  provided  by  an  insurer  approved  by  Lender  again  becomes  available 
and  is  obtained.  Borrower  shall  pay  the  premiums  required  to  maintain  mortgage  insurance  in  effect,  or  to  provide 
a  loss  reserve,  until  the  requirement  for  mortgage  insurance  ends  in  accordance  with  any  written  agreement 
between  Borrower  and  Lender  or  applicable  law. 

9.  Inspection.  Lender  or  its  agent  may  make  reasonable  entries  upon  and  inspections  of  the  Property. 
Lender  shall  give  Borrower  notice  at  the  time  of  or  prior  to  an  inspection  specifying  reasonable  cause  for  the 
inspection. 

10.  Condemnation.  The  proceeds  of  any  award  or  claim  for  damages,  direct  or  consequential,  in 
connection  with  any  condemnation  or  other  taking  of  any  part  of  the  Property,  or  for  conveyance  in  lieu  of 
condemnation,  shall  be  assigned  and  paid  to  Lender,  and  shall  be  applied  in  the  marvier  described  below. 

In  the  event  of  a  total  taking  of  the  Property,  the  proceeds  shall  be  applied  to  the  sums  secured  by  this 
Security  Instrument,  whether  or  not  then  due,  with  any  excess  paid  to  Borrower.  In  the  event  of  a  partial  taking 
of  the  Property  in  which  the  fair  market  value  of  the  Property  immediately  before  the  taking  is  equal  to  or  greater 
than  the  amount  of  the  sums  secured  by  this  Security  liutrument  immediately  before  the  taking,  unless  Borrower 
and  Lender  otherwise  agree  in  writing,  the  sums  secured  by  this  Security  Instrument  shall  be  reduced  by  the 
amount  of  the  proceeds  multiplied  by  the  following  fraction:  (a)  the  total  amount  of  the  sums  secured  immediately 
before  the  taking,  divided  by  (b)  the  fair  market  value  of  the  Property  immediately  before  the  taking.  Any  balance 
shall  be  paid  to  Borrower.  In  the  event  of  a  partial  taking  of  tfie  Property  In  which  the  fair  market  value  of  the 
Property  immediately  before  the  taking  is  less  than  the  amount  of  the  sums  secured  immediately  before  the  taking, 
unless  Borrower  and  Lervler  otherwise  agree  in  writing  or  unless  applicable  taw  otherwise  provides,  the  proceeds 
shall  be  applied  to  the  sums  secured  by  this  Security  Instrument  whether  or  not  the  sums  are  then  due. 

If  the  Property  is  abandoned  by  Borrower,  of  if,  after  notice  by  Lender  to  Borrower  that  the  condemnor 
offers  to  make  an  award  or  settle  a  claim  for  damages,  Borrower  fails  to  respond  to  Lender  witfvn  sixty  (60)  days 
after  the  date  the  notice  is  deemed  to  have  been  received  in  accordance  with  paragraph  1 4,  Lender  Is  authorized 
to  collen  and  apply  the  proceeds,  at  its  option,  either  to  restoration  or  repair  of  the  Property  or  to  the  sums 
secured  by  this  Security  Instrument,  whether  or  not  then  due. 

Unless  Lender  and  Borrower  otherwise  agree  in  writing,  any  application  of  proceeds  to  principal  shall  not 
extend  or  postpone  the  due  date  of  the  monthly  payments  referred  to  in  paragraphs  1  and  2  or  change  the  amount 
of  such  payments. 

1 1 .  Borrower  Not  RaieBsed;  Forbearance  By  Lander  Not  a  Waiver.  Exter^sion  of  the  time  for  payment  or 
modification  of  amortization  of  the  sums  secured  by  this  Security  Instrument  granted  by  Lender  to  any  successor 
in  interest  of  Borrower  shall  not  operate  to  release  the  liability  of  the  original  Borrower  and  Borrower's  successors 
in  interest  Lender  shall  not  be  required  to  commence  proceedings  against  any  successor  in  interest  or  refuse  to 
extend  time  for  payment  or  otherwise  modify  amortization  of  the  sums  secured  by  this  Security  Instrument  by 
reason  of  any  demand  made  by  the  origirul  Borrower  or  Borrower's  sxiccessort  in  irrterest.  Any  forbearance  by 
Lender  in  exercising  any  right  or  remedy  shall  not  be  a  waiver  of  or  preclude  the  exercise  of  any  right  or  remedy. 

12.  Succ«*<or«  and  Assign  Bound;  Joint  and  Several  Uabmty;  Co-slgnars.  The  covenants  and 
agreements  of  this  Security  Irutrument  shall  bind  and  berwfit  the  successors  and  assigns  of  Lender  and  Borrower, 
subject  to  the  provisions  of  paragraph  17.  Borrower's  covenants  and  agreements  shall  be  joint  and  several.  Any 
Borrower  who  co-sigr\s  this  Seajrity  Instrument,  but  does  not  execute  the  Note:  (a)  is  co-signing  this  Security 
Instrument  only  to  mortgage,  grant  and  convey  that  Borrower's  interest  in  the  Property  under  ttie  terms  of  this 
Security  Instrument;  (b)  is  not  personally  obligated  to  pay  the  sums  secured  by  this  Security  Instrumerrt:  and  (c) 
agrees  that  Lender  and  any  other  Borrower  may  agree  to  extend,  modify,  fortear,  or  make  any  accommodations 
with  regard  to  the  terms  of  this  Security  Instrument  or  the  Note  without  that  Borrower's  consent. 

13.  Loan  Charges.  If  the  loan  secured  by  this  Security  Instrument  is  subjea  to  a  law  which  sets 
maximum  loan  charges,  and  that  law  is  finally  interpreted  so  that  the  interest  or  ottier  loan  charges  collected  or 
to  be  collected  in  connection  with  the  kian  exceed  Xhe  permitted  limits,  then:  (a)  any  such  loan  charge  shall  be 
reduced  by  the  amount  necessary  to  reduce  the  charge  to  the  permitted  limit;  and  (b)  any  sums  already  collected 
from  Borrower  which  exceeded  permitted  fimits  will  be  refunded  to  Borrower.  Lender  may  choose  to  make  this 
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refund  by  reducing  the  principal  owed  under  the  Note  or  by  making  a  direct  payment  to  Borrower.  If  a  refund 
reduces  principal,  the  reduction  will  be  treated  as  a  partial  prepayment  without  any  prepayment  charge  under  the 
Note. 

14.  Notlcer  Any  notice  to  Borrower  provided  for  In  this  Security  Instrument  shall  be  in  writing  and  shall 
be  delivered  personally  to  Borrower,  unless  Borrower  elects  to  receive  notice  only  by  certified  mail,  return  receipt 
requested,  to  the  mailing  address  designated  herein,  by  checking  box  (a)  below.  If  Borrower  does  not  elect  to 
receive  notice  only  by  certified  mall.  Borrower  may  require  that  personal  delivery  of  written  notice  be  accompanied 
by  an  oral  Navajo  language  translation,  by  checking  box  (b)  below.  In  addition,  regardless  of  whether  written 
notice  upon  Borrower  is  to  be  made  by  personal  delivery  or  by  certified  mail.  Borrower  may  require  that  written 
notice  also  be  given  to  a  debt  counseling  entity  and/or  to  another  person  and/or  entity,  by  cealfled  mall,  return 
receipt  requested,  to  the  mailing  address(es)  designated  herein,  by  checking  boxles)  (c)  and/or  (d)  below.  (Check 
applicable  box(e$).) 

a. Only  by  certified  mail,  return  receipt  requested 

b. Written  personal  delivery  accompanied  by  oral  Navajo  language  translation 

c. Notice  to  the  debt  counseling  entity  selected  by  Borrower: 

Name  of  entity: 

Address: 


Contact  person:. 
Telephone:. 


Notice  to  other  individual  or  entity:. 

Name: 

Address: 


Contact  person  (if  any):_ 
Telephone: 


Notice  by  personal  deCvery  shall  be  deemed  to  have  been  received  on  the  date  delivered  with  proof  of 
delivery  thereof.  Notice  by  certified  mail  shall  be  deemed  to  have  been  received  on  the  date  shown  on  the  return 
receipt  received  by  Lender,  or.  if  no  receipt  is  returrwd  to  LerKler,  twenty-cna  (21)  days  after  mailing.  Notice  to 
Borrower  shall  be  deemed  to  have  been  received  on  the  latest  date  that  notice  is  made  in  accordance  with  each 
of  the  methods  selected  by  Borrower  in  this  Sectxity  Instrument. 

Any  rwtice  to  Lender  shall  be  deemed  to  have  been  given  to  Lender  by  mailing  it  by  first  class  mail  to 
Lender's  address  designated  hereirt 

Any  party,  debt  counseling  entity  and/or  other  person  may  change  the  address  to  which  notice  shall  be 
delivered  or  mailed  by  notice  to  the  other  party(ies),  entity  and/or  person. 

1 5.  Coveming  Law;  SeverabiBty.  This  Security  Irutrument  shall  be  governed  by  the  law  of  the  Navajo 
Nation  and  applicable  federal  law.  The  courts  of  the  Navajo  Nation  shall  have  sole  arxj  exclusive  jurisdiction  with 
respect  to  all  conuoversies  or  claims  relating  to  or  arising  out  of  this  Mortgage  or  the  Note.  In  the  evem  that  any 
provision  or  clause  of  this  Security  Irtstrument  or  the  Note  conflicts  with  applicable  law.  such  conflict  shall  not 
affect  other  provisions  of  tfiis  Security  Irutrument  or  the  Note  which  can  be  given  effect  without  the  conflicting 
provision.  To  this  end  the  provisions  of  this  Security  Instrumem  and  the  Note  are  declared  to  be  severable. 

1 6.  Borrower's  Copy.  Lender  shall  cause  Borrower  to  be  given  one  conformed  copy  of  the  Note  and  of 
this  Security  Instrument. 

17.  Trensfer  of  the  Property  or  a  Beneficial  Interest  in  Borrower  Assumption.  If  all  or  any  part  of  the 
Property  or  any  interest  in  it  is  sold  or  transferred  (or  if  a  beiwfidal  interest  in  Borrower  is  sold  or  transferred  and 
Borrower  is  neitfwr  a  rutural  person  nor  the  Navajo  Nation)  without  Lender's  prior  written  coruent.  Lender  may, 
at  its  option,  require  Irrunediate  payment  in  fiil  of  all  sums  secured  by  this  Security  Instrument,  tender  shall  not 
exercise  this  option  if  such  exercise  by  Lender  is  prohibited  by  federal  law  as  of  the  data  of  this  Security 
Instrument.  Nor  shall  Lerxler  exerdsa  this  option  if  (a)  Borrower  causes  to  be  submitted  to  (.ender  information 
required  by  Lender  to  evaluate  the  intanded  traruferee  as  if  a  new  loan  were  beirtg  made  to  the  transferee:  (b) 
Lender  reasonably  determirws  that  Lerxter's  security  will  rtot  be  impaired  by  the  loan  assumption  tnd  that  the  risk 
of  a  breach  of  any  covenant  or  agreement  In  this  Security  Umrument  is  acceptable  to  Larger;  and  (c)  such  person 
otherwise  qualifies  urfder  Navajo  law  and  Lessor  consents  to  an  assignment  of  the  Homesita  Lease  described 
above.  If  tlie  foregoing  conditions  (a)  through  (c)  are  met.  ani  it  Borrower's  successor  in  interest  has  executed 
a  written  assumption  agreement  accepted  in  writing  by  LerKler.  then  Lender  shall  release  Borrower  in  writing  from 
all  obligations  under  this  Mortgage  and  the  Note. 

To  the  extent  permitted  by  applicabia  law.  Lender  may  charge  a  reasonable  fee  as  a  condition  to  Lender's 
consent  to  the  loan  assumption.  LerKler  also  may  require  the  transferee  to  sign  an  assumption  agreement  that 
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is  acceptable  to  Lender  and  that  obligates  the  transferee  to  keep  all  the  promises  and  agreements  made  in  the  Note 
and  in  this  Security  Instrument.  Borrower  will  continue  to  be  obligated  under  the  Note  and  this  Security  Instrument 
unless  Lender  releases  Borrower  in  writing. 

If  Lender  exercises  such  option  to  require  immediate  payment  in  full,  Lender  shall  give  Borrower  notice 
of  acceleration  In  accordance  with  paragraph  14.  Such  notice  shall  provide  a  period  of  not  less  than  sixty  (60) 
days  from  the  date  the  notice  is  deemed  to  have  been  received  in  accordance  with  paragraph  14  within  which 
Borrower  must  pay  all  sums  secured  by  this  Security  Instrument  and  shall  explain  the  remedies  available  to  Lender 
if  Borrower  fails  to  pay  such  sums  prior  to  the  expiration  of  such  period.  If  Borrower  fails  to  pay  these  sums  prior 
to  the  expiration  of  this  period,  Lender  may  Invoke  any  remedies  permitted  by  this  Security  Instrument  without 
further  notice  or  demand  on  Borrower;  provided,  however.  Lender's  right  to  invoke  any  remedies  under  this 
Security  Instrument  after  the  expiration  of  this  period  shall  be  subject  to  the  Navajo  Nation's  right  of  first  refusal 
under  paragraph  26  to  acquire  Borrower's  interest  in  the  Property. 

18.  Borrowaf't  Right  to  Relnrtat*.  If  Borrower  meets  certain  corxJitions,  Borrower  shall  have  the  right 
to  have  enforcement  of  this  Security  Instrument  discontinued  at  any  time  prior  to  the  earlier  of:  (a)  five  (5)  days 
(or  such  other  period  as  applicable  law  may  specify  for  reinstatement)  before  sale  of  the  Property  pursuant  to  any 
power  of  sale  contained  in  this  Security  Instrument;  or  (b)  entry  of  judgment  enforcing  this  Security  Instrument. 
Those  conditions  are  that  Borrower:  (a)  pays  Lender  all  sums  which  then  would  be  due  under  this  Security 
Instrument  and  the  Note  as  if  no  acceleration  had  occurred;  (b)  ctjres  any  default  of  any  other  covenants  or 
agreements;  (cl  pays  all  expenses  reasonably  incurred  in  enforcir^g  this  Security  Instrument,  including,  but  not 
limited  to,  reasonable  attorneys'  fees;  and  (d)  takes  such  action  as  Lender  may  reasonably  require  to  assure  that 
the  lien  of  this  Security  Instrument  Lender's  rights  in  the  Property  and  Borrower's  obligation  to  pay  the  sums 
secured  by  this  Security  Instrument  shall  continue  unchanged.  Upon  reinstatement  by  Borrower,  this  Security 
Instrument  and  the  obligations  secured  hereby  shall  remain  fully  effective  as  if  no  acceleration  had  occurred. 
However,  this  right  to  reinstate  shall  rwt  apply  in  the  case  of  acceleration  under  paragraph  17. 

19.  Sale  of  Note;  Cheng*  of  Lo«n  Servicer.  The  Note  or  a  partial  interest  in  tf>e  Note  (together  with  this 
Security  Irmrument)  may  be  sold  one  or  more  times  without  prior  notice  to  Borrower.  A  sale  may  result  in  a 
change  in  the  entity  (known  as  the  'Loan  Servicer*)  that  collects  monthly  payments  due  under  the  Note  and  this 
Security  Instrument.  There  also  may  be  orw  or  more  changes  of  the  Loan  Servicer  urvelated  to  a  sale  of  the  Note. 
If  there  is  a  change  of  the  Loan  Servicer,  Borrower  will  be  given  written  ratics  of  ttM  change  in  accordance  with 
paragraph  1 4  above  and  applicable  law.  The  notice  will  state  the  rume  ani  address  of  the  new  Loan  Servicer  and 
the  address  to  wiuch  payments  should  be  made.  The  notice  will  also  contain  any  other  information  required  by 
applicable  law. 

20.  Hazardous  Substances.  Borrower  shall  not  cause  or  permit  the  presence,  use,  disposal,  storage,  or 
release  of  any  Hazardous  Substances  on  or  in  the  Property.  Borrower  shad  not  do,  nor  allow  anyone  else  to  do, 
anything  affecting  the  Property  that  is  in  violation  of  any  Environmental  Law.  The  preceding  two  senterKes  shall 
not  apply  to  the  presence,  use,  or  storage  on  the  Property  of  smaU  quantities  of  Hazardous  Substances  that  are 
generally  recognized  to  be  appropriate  to  iwrmal  residential  uses  arvl  to  maintenarKS  of  the  Property. 

Borrower  shall  promptly  give  Lerxler  written  rwtice  of  any  investigation,  claim,  demand,  lawsuit  or  other 
action  by  any  governmental  or  regiiatory  agency  or  private  party  involving  the  Property  and  any  Hazardous 
Substance  or  Environmental  Law  of  wtrich  Borrower  has  actual  kr¥>wledg*.  If  Borrower  learru,  or  is  notified  by 
any  governmental  or  regulatory  auttiority.  that  arty  removal  or  other  remetfation  of  any  Hazardous  Substance 
affecting  the  Property  is  necessary.  Borrower  sttaU  promptly  take  ad  necessary  remedial  actions  in  accordarKe  with 
Environmental  Law. 

As  used  in  this  paragraph  20,  'Hazardous  SubstarKes'  are  those  substances  defined  as  toxic  or  hazardous 
substances  by  Environmental  Law  and  the  following  substances:  gasoline,  kerosene,  other  flammable  or  toxic 
petroleum  products,  toxic  pesticides  and  hertiiddes,  volatile  tdvems.  materials  contairung  asbestos  or 
formaldehyde,  and  radioactive  materials.  As  used  in  this  paragraph  20,  'Envirorvnental  Law*  mearu  federal  laws 
and  laws  of  the  Navajo  Nation  that  relate  to  health,  safety  or  environmemal  protectiorv 

21 .  Acceleration;  Remedies.  Lander  she!  give  notice  to  Borrow w,  the  Navaio  Nation  and  the  Bureau  of 
Indian  Affairs,  prior  to  accaleratian  folowinfl  Borrower's  breech  of  any  covenant  or  egreerttent  fai  this  Security 
Instrument  (but  not  prior  to  ecceiereHow  under  paragraph  1 7  unless  appBcabie  law  provides  otherwise).  The  notice 
shaU  specify:  (e)  ti)e  default'  (b)  the  ectlon  raquirad  to  cure  the  default;  (cl  a  date,  not  less  tttan  sixty  (60)  dsys 
from  the  date  the  notice  Is  recahrad  by  Borrower,  by  which  the  default  must  be  cured:  and  (d)  that  faOure  to  cure 
the  dafauft  on  or  before  the  dote  specified  in  Itie  notice  may  result  In  acceleration  of  the  sians  secured  by  this 
Security  Instrument  foreclosure  by  Judicial  proceedino  and  sale  of  the  Property.  The  notice  shefl  further  inform 
Borrower  of  the  right  to  reinstate  after  acceleration  and  the  right  to  assert  In  the  foredosur*  proceeding  the  non- 
existence  of  e  default  or  any  other  deferue  of  Borrower  to  ecceleradon  end  foreclosure.  H  the  def eult  Is  not  cured 
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on  or  before  the  date  spedfled  In  the  notice.  Lender  at  its  option  may  require  Immediate  payment  In  full  of  all  sums 
secured  by  this  Security  Instrument  without  further  demand  and  may  foreclose  this  Security  Instrument  by  judicial 
proceeding;  provided,  however,  prior  to  any  sale  of  the  Property  subsequent  to  such  foreclosure  proceeding. 
Lender  shall  notify  the  Navajo  Nation  of  the  availability  of  the  Property  for  sale  and  the  Navajo  Nation  shall  be 
entitled  to  exercise  Its  right  of  first  refusal  to  purchase  the  Property  in  accordance  with  paragraph  26  below  and 
ihe  terms  of  that  certain  Homeslte  Lease  described  above.  Lender  shall  be  entitled  to  seek  all  reasonable  expenses 
incurred  in  pursuing  the  remedies  provided  In  this  paragraph  21 ,  including,  but  not  limited  to,  reasonable  attorneys' 
fees,  and  costs  of  title  evidence. 

22.  Ground  Lease  Default.  A  default  by  Borrower  under  the  ground  lease  shall  constitute  a  default  under 
this  Security  Instrument. 

23.  Release.  Upon  payment  of  all  sums  secured  by  this  Security  Instrument,  Lender  shall  release  this 
Security  Instrument  without  charge  to  Borrower.    Borrower  shall  pay  any  recordation  costs. 

24.  Redemption  Period.  If  this  Security  Instrument  is  foreclosed,  the  redemption  period  after  judicial  sale 
shall  be  two  months. 

25.  Riders  to  this  Security  Instrument.  If  one  or  more  riders  are  executed  by  Borrower  and  recorded 
together  with  this  Security  Instrument,  the  covenants  and  agreements  of  each  such  rider  shall  be  incorporated  into 
and  shall  amend  and  supplement  the  covenants  and  agreements  of  this  Security  Instrument  as  if  the  riderlsl  were 
a  part  of  this  Security  Instrument.    [Specify  rider(s)  below. I 


26.  Navajo  Nation  Right  of  First  Refusal.  Subsequent  to  Borrower's  breach  of  any  covenant  or 
agreement  in  this  Security  Instrument,  and  upon  the  expiration  of  any  applicable  cure  period  provided  Borrower 
under  paragraph  21  above,  pursuant  to  the  terms  of  th«  HomeSite  Lease  described  above,  the  Navajo  Nation,  as 
Lessor  thereunder,  shall  have  the  right  of  first  refusal  to  acquire  Borrower's  Property  (subject  to  all  valid  liens  and 
encumbrances)  upon  either  payment  in  full  of  all  sums  secured  by  this  Security  Instrument,  assumption  of  the  loan 
secured  by  this  Security  Instrument  and  execution  of  an  assumption  agreement  acceptable  in  all  respects  to  Lender 
or,  prior  to  Lender's  sale  of  the  Property,  upon  execution  of  a  new  Note  and  Security  Instrument  for  all  amounts 
secured  by  this  Security  Instrument  including  any  and  all  unpaid  interest  due  hereunder,  and  the  payment  to  the 
Lender  of  any  and  all  reasonable  costs  and  expenses  incurred  by  Lender  in  connection  with  its  enforcement  of  this 
Security  Instrument. 

This  right  of  first  refusal  shall  be  exercised  by  notice  in  writing  from  the  Navajo  Nation  to  Borrower  and 
Lender  within  sixty  (60)  days  from  the  delivery  of  written  notice  from  Lender  of  the  availability  of  the  Property. 
The  right  of  first  refusal  shall  be  exercised  solely  for  the  purpose  of  providing  a  principal  residence  on  the  Property. 

BY  SIGNING  BELOW,  Borrower  and  Lender  accept  and  agree  to  the  terms  and  covenants  contained  in  this  Security 
Instrument,  and  in  any  rider(s)  executed  by  Borrower  and  recorded  with  it. 


Lender  -Borrower 


Attest  -Borrower 
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I 

)  ss. 

) 


The  foregoing  instrument  was  acknowledged  before  me  this 


lOatel 

by 

IBorrower(s)  acknowledging) 
My  Commission  expires: 


Notary  Public 

USE  ONLY  FOR  ENCUMBRANCES  OF  TRUST  OR  RESTRICTED  LAND: 

CERTIFICATE  OF  APPROVAL 

Pursuant  to  25  CFR  162.12(c)  aivl  authority  delegated  to  the  Commissioner  of  Indian  Affairs  by  the 
Secretary  of  the  Interior  (10  BIAM  2.1.  Section  1 3(n)  of  Order  2508)  and  to  Area  Directors  (209  DM  8,  Secretary's 
Order  Nos.  3150  and  3177,  and  10  BIAM,  Bulletin  13,  as  amended),  the  foregoing  mortgage  of  leasehold  interest 
is  hereby  approved  on  behalf  of  tho  Secretary  of  the  Interior  upon  the  condition  that  the  mortgage  is  subject  to 
the  terms  and  provisions  of  the  lease  described  therein  and  the  regulations  of  the  Secretary  of  the  Interior  relating 
to  the  leasing  of  tribal  and  individuaUy-owrwd  trust  or  restricted  lands  and  upon  the  condition  that  the  mortgage 
relates  only  to  the  leasehold  estates  and  is  not  to  be  construed  as  an  encumbrance  or  lien  against  tribe's  or 
individual  owner's  title  to  the  land  involved. 


Date  Area  Director,  Navajo  Area  Office 

-(Space  Below  This  Line  iteserved  For  Acknowledgment) — 
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Twral  EXH!B!T  ^j 


..19. 


; NavajoNation  ( ) 

Property  Address  City  Chapter  Sute  Zip  Code 

1.  BORROWER'S  PROMISE  TO  PAY 

In      reium      for      a      loan      by      Lender      to      Borrower,      Borrower      promises      to      pay      U.S. 

$ (this  amount  will  be  called  'principal,")  plus  interest,  to  the  order  of 

Lender.     Lender  is  Borrower  understands  that  Lender  may  transfer  this  Note. 

Lender  and  anyone  who  takes  this  Note  by  transfer  and  who  is  entitled  to  receive  payments  under  this  Note  is  called 
•Note  Holder.' 

2.  INTEREST 

Interest  will  be  charged  on  unpaid  principal  until  the  full  amount  of  principal  has  been  paid.  Borrower  will  pay 
interest  at  a  yearly  rate  of %. 

Borrower  will  pay  the  interest  rate  required  by  this  Section  2  both  before  and  after  any  default  described  in 
Section  4  of  this  Note. 

3.  PAYMENTS 

Borrower      will      pay      principal      and      interest      by      making      payments      each      month      of     U.S. 

$ Borrower  will  make  such  payments  on  the day  of  each  month 

beginning  on ,  19 Borrower  will  make  these  payments  every  month  until  all  of  the  principal 

and  interest  and  any  other  charges,  described  below,  that  Borrower  may  owe  under  this  Note  are  paid.  Borrower's 

monthly  payments  will  be  applied  to  interest  before  principal.     If,  on  

Borrower  still  owes  amoimts  under  this  Note,  Borrower  will  pay  all  those  amounts,  in  full,  on  that  date,  which  is 
called  the  'maturity  date.' 

Borrower  will  make  such  monthly  payments  at 

or  at  a  different  place  if  required  by  Note  Holder. 

4.  BORROWER'S  FAILURE  TO  PAY  AS  REQUIRED 

(A)  Late  Charge  for  Overdue  Pajmoits 

If  Note  Holder  has  not  received  the  fiiU  amount  of  any  monthly  payment  by  the  end  of calendar 

days  after  the  date  it  is  due,  Borrower  will  pay  a  late  charge  to  Note  Holder.  The  amoimt  of  the  charge  will  be 

%  of  the  overdue  payment  of  principal  and  interest,  but  not  less  than  U.S.  $ 

and  not  more  than  U.S.  $ Borrower  will  pay  this  late  charge  promptly,  but  only  once  on  any  late 

payment. 

(B)  Default 

If  Borrower  does  not  pay  the  full  amount  of  each  monthly  paymeat  on  the  date  it  is  due.  Borrower  will  be  in 
default. 

(C)  Notice  of  Default 

If  Borrower  is  in  default.  Note  Holder  may  send  Borrower  notice  as  provided  in  Section  8  below  telling 
Borrower  that  if  Borrower  does  not  pay  the  overdue  amount  by  a  certain  date.  Note  Holder  may  require  Borrower 
to  pay  immediately  the  full  amount  of  principal  which  has  not  beea  paid  and  all  die  interest  that  Borrower  owes  on 
that  amount  That  date  must  be  at  least  60  days  after  the  date  on  which  the  notice  is  delivered  to  Borrower. 

(D)  No  Waiver  By  Note  Holder 

Even  if,  at  a  time  when  Borrower  is  in  defuilt,  Note  Holder  does  not  require  Borrower  to  pay  immediately  in 
full  as  described  above.  Note  Holder  will  still  have  the  right  to  do  so  if  Borrower  is  in  default  at  a  later  time. 

(E)  Payment  of  Note  Holder's  Costs  and  Expenses 

If  Note  Holder  has  required  Borrower  to  pay  immediately  in  full  as  described  above.  Note  Holder  will  have  the 
right  to  be  paid  back  by  Borrower  for  all  of  its  reasonable  costs  and  expenses  in  enforcing  this  Note  to  the  extent 
not  prohibited  by  applicable  law.   Those  expenses  include,  for  example,  reasonable  attorneys'  fees. 

5.  THIS  NOTE  SECURED  BY  A  MORTGAGE 

In  addition  to  the  protections  given  to  Note  Holder  under  this  Note,  a  Mortgage  of  even  date  herewith  protects 
Note  Holder  from  possible  losses  which  might  result  if  Borrower  does  not  keep  the  promises  made  in  this  Note. 
That  Mortgage  describes  how  and  under  what  conditions  Borrower  may  be  required  to  make  immediate  paymeat 
in  full  of  all  amounts  that  Borrower  owes  under  this  Note. 

6.  BORROWER'S  RIGHT  TO  PREPAY 

Borrower  has  the  right  to  make  payments  of  principal  at  any  time  before  they  are  due.  A  payment  of  principal 
only  is  known  as  a  'prepayment.*  When  Borrower  makes  a  prepayment.  Borrower  will  tell  Note  Holder  in  writing 
that  Borrower  is  doing  so.  A  prepayment  of  all  of  the  unpaid  principal  is  kno>vn  as  a  'full  prepayment.'  A 
prepayment  of  only  part  of  the  unpaid  principal  is  known  as  a  'partial  prepayment.' 
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Borrower  may  make  a  full  prepayment  or  a  partial  prepayment  without  any  penalty.  Note  Holder  will  use  all  of 
Borrower's  prepayments  to  reduce  the  amount  of  principal  that  Borrower  owes  under  this  Note.  If  Borrower  makes 
a  partial  prepayment,  there  wilt  be  no  changes  in  the  due  dates  or  changes  in  the  amounts  of  Borrower's  monthly 
payment  unless  Note  Holder  agrees  in  writing  to  those  changes.  Borrower  may  make  a  full  prepayment  at  any  time. 
If  Borrower  chooses  to  make  a  partial  prepayment.  Note  Holder  may  require  Borrower  to  make  the  prepayment  on 
the  same  day  that  one  of  the  monthly  payments  is  due. 

7.  WAIVERS 

Borrower  waives  his  or  her  rights  to  require  Note  Holder  to  do  certain  things.  Those  things  are:  (A)  to  demand 
payment  of  amoumts  due  (known  as  'presentment');  (B)  to  give  notice  that  amounts  due  have  not  been  paid  (known 
as  'notice  of  dishonor').  Anyone  else  who  agrees  to  keep  the  promises  made  in  this  Note,  or  who  agrees  to  make 
payments  to  Note  Holder  if  Borrower  fails  to  keep  his  or  her  protnises  under  this  Note,  or  who  signs  this  Note  to 
transfer  it  to  someone  else  also  waives  these  rights.  These  persons  may  include  'guarantors,  sureties  and 
endorsers." 

8.  GIVING  OF  NOTICES 

Any  notice  to  Borrower  provided  for  in  this  Note  shall  be  in  writing  and  shall  be  delivered  personally  to 
Borrower,  unless  Borrower  elects  to  receive  notice  only  by  certified  mail,  return  receipt  requested,  to  the  mailing 
address  designated  herein,  by  checking  box  (a)  below.  If  Borrower  does  not  elect  to  receive  notice  only  by  certified 
mail.  Borrower  may  require  that  personal  delivery  of  written  notice  be  accompanied  by  an  oral  Navajo  language 
translation,  by  checking  box  (b)  below.  In  addition,  regardless  of  whether  written  notice  upon  Borrower  is  to  be 
made  by  personal  delivery  or  by  certified  mail.  Borrower  may  require  that  written  notice  also  be  given  to  a  debt 
counseling  entity  and/or  to  another  person  and/or  entity,  by  certified  mail,  return  receipt  requested,  to  the  mailing 
addressees)  designated  herein,  by  checking  box(es)  (c)  and/or  (d)  below.   [Check  applicable  box(es).] 

a.  ....     Only  by  certified  mail,  return  receipt  requested 

b Written  personal  delivery  accompanied  by  oral  Navajo  language  translation 

c Notice  to  the  debt  counseling  entity  selected  by  Borrower 

Name  of  entity:... 

Address: 

Contact  penon: 

Telephone: 

d Notice  to  other  individual  or  entity: 

Name: 

Address: 

Contact  Person  (if  any) 

Telephone: 

Notice  by  personal  delivery  shall  be  '<««■"■<'  to  hare  been  recared  on  the  date  delivered  with  proof  of  delivery 
thereof.  Notice  by  certified  mail  shall  be  deemed  to  hare  been  recciTed  on  the  date  shown  on  the  return  receipt 
received  by  Note  Holder,  or,  if  no  receipt  ii  returned  to  Note  Holder,  tweaty-one  (21)  days  after  mailing.  Notice 
to  Borrower  shall  be  deemed  to  bare  been  rccciTed  on  the  latest  date  that  notice  is  made  in  accordance  with  each 
of  the  methods  selected  by  Borrower  ia  this  Note. 

Any  notice  to  Note  Holder  shall  be  deemed  to  have  been  given  to  Note  Holder  by  mailing  it  by  first  class  mail 
to  Note  Holder's  address  deeignated  herein. 

Any  party,  debt  counseling  entity  and/or  other  person  may  change  the  address  to  which  nodce  shall  be  delivered 
or  mailed  by  notice  to  the  other  p«ity(ie«),  entity  and/or  person. 

9.  OBLIGATIONS  OF  PERSONS  UNDER  THIS  NOTE 

If  more  than  one  person  signs  this  Note,  each  person  is  fully  and  personally  obligated  to  ke^  all  of  the  promises 
made  in  this  Note,  including  the  promise  to  pay  the  full  amount  owed.  Any  person  who  is  a  guarantor,  surety,  or 
endorser  of  this  Note  is  also  obligated  to  do  these  dungs.  Any  person  who  takes  over  Borrower's  rights  or 
obligations  under  this  Note  will  have  all  of  Borrower's  rights  and  must  keep  all  of  Borrower's  promisea  made  in 
this  Note.  Note  Holder  may  enforce  its  rights  under  this  Note  against  each  person  individually  or  against  all  of  such 
persons  together.  This  means  that  any  one  of  such  persons  may  be  required  to  pay  all  of  the  amounts  owed  tmder 
this  Note. 
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10.  GOVERNING  LAW;  SEVERABILITY 

This  Note  sball  be  governed  by  the  law  of  the  Navajo  Nalioa  and  applicable  federal  law.  The  courts  of  the 
Navajo  Nation  sbaU  have  sole  and  exclusive  Jurisdictioo  with  respect  to  all  controversies  or  claims  relating  to  or 
arising  out  of  this  Note.  In  the  event  that  any  provision  or  clause  of  this  Note  conflicts  with  applicable  law,  such 
conflict  shall  not  affect  other  provisions  of  this  Note  which  can  be  given  effect  without  the  conflicting  provision. 
To  this  end  the  provisions  of  this  Note  are  declared  to  be  severable. 

11.  LOAN  CHARGES 

If  a  law,  which  applies  to  this  loan  and  which  sets  maximum  loan  charges,  is  finally  interpreted  so  that  the 
interest  or  other  loan  charges  collected  or  to  be  collected  in  coimection  with  this  loan  exceed  the  permitted  limits, 
then:  (i)  any  such  loan  charge  shall  be  reduced  by  the  amount  necessary  to  reduce  the  charge  to  the  permitted  limit; 
and  (ii)  any  sums  already  collected  from  Borrower  which  exceeded  permitted  limits  will  be  refunded  to  Borrower. 
Note  Holder  may  choose  to  make  this  refund  by  reducing  the  principal  Borrower  owes  imder  this  Note  or  by  making 
a  direct  payment  to  Borrower.   If  a  refund  reduces  principal,  the  reduction  will  be  treated  as  a  partial  prepayment. 


Borrower 


Borrower 


Borrower 
(Sign  Original  Only) 


ACCEPTANCE: 


Lender 


Attest 
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Civil  Rights  in  Indian  Country- -Tribal  Court  Decisions  1988-92 
by  Jane  Marx,  Esq 
April  30,  1993 


INTRODUCTION 
This  memorandum  analyzes  civil  rights  cases  decided  by 
tribal  courts  over  the  last  five  years  as  reported  in  the  Indian 
Law  Reporter.   Research  is  current  up  to  April  23,  1993.   No 
reported  civil  rights  decisions  for  1993  were  located.   This 
memorandum  covers  cases  brought  expressly  under  the  Indian  Civil 
Rights  Act,  25  O.S.C.  Section  1301--1326  ("ICRA"),  as  well  as  other 
cases  that  impact  the  civil  rights  of  tribal  members  based  on 
tribal  constitutions  or  other  law,  whether  or  not  the  ICRA  is 
cited.   The  vast  majority  of  cases  address  claims  brought  for 
violation  of  the  guarantees  of  due  process  and  equal  protection. 
A  nvunber  of  cases  deal  with  specific  rights  such  as  the  right  of  a 
criminal  defendant  to  a  fair  trial.   Still  other  cases  focus  on 
tribal  sovereign  immunity  from  suit. 

This  memorandum  groups  the  cases  discussed  by  topic.  Where 
a  case  involves  more  than  one  topic,  it  is  discussed  once  and  cited 
again  as  appropriate. 

I.        REVIEW  OF  TRIBAL  COURT  DECISIONS 
A.       DUE  PROCESS. 

1.    Removal  from  Office  euid  Other  Employment  Issues. 
In  Kinslow  v.  Business  Committee  of  the  Citizen  Band 
Potawatomi  Tribe,  15  Indian  L.  Rep.  6007  (C.B.Pot.Sup.Ct .  Feb.  17, 
1988),  the  Citizen  Band  Potawatomi  Tribe's  Business  Committee 
removed  a  committee  member.   He  sued,  claiming  that  his  due  process 
rights  had  been  violated.   He  alleged  that  the  business  committee, 
composed  of  members  who  voted  for  his  removal,  was  not  an  i]q>artlal 
tribunal  because  the  committee  members  were  the  alleged  victims  of 
his  claimed  misconduct  that  precipitated  the  removal  action.   The 
Citizen  Band  Potawatomi  Supreme  Court  held  that  the  plaintiff's 
rights  were  not  violated.   The  court  noted  that  due  process 
requires  fair  treatment,  including  notice  and  the  right  to  be 
heard.   However,  the  court  noted  that  the  ICRA  allows  tribes  to 
structure  their  governments  as  they  deem  appropriate.   The 
Potawatomi  constitution  authorized  removal  of  a  business  committee 
member  by  other  committee  members.   In  contrast  to  criminal 
proceedings,  the  removal  proceedings  need  not  be  conducted  in  front 
of  an  impartial  tribunal . 

Similarly,  in  McClean  v.  Bailey.  IS  Indian  L.  Rep.  6013 
(N.Chy.Tr .Ct.  April  22,  1988),  the  court  found  no  due  process 
violation  where  a  temporary  board  member  of  the  Northern  Cheyenne 
Housing  Authority  was  removed  from  her  position  on  the  board  and 
another  person  appointed.   The  court  found  that  the  plaintiff  did 
not  have  a  permanent  appointment  to  the  board,  did  not  have  a 
contract  and,  thus,  lacked  a  property  right  in  the  board  position. 
The  court's  decision,  in  part,  was  based  on  the  procedural  posture 
of  the  case:  a  petition  for  an  extraordinary  writ.   The  court  found 
that  plaintiff  had  not  demonstrated  a  clear  and  indisputable  right 
to  a  board  position  necessary  for  the  granting  of  an  extraordinary 
writ. 

In  re  Certified  Question  II:  Navajo  Nation  v.  MacDonald, 
16  Indian  L.  Rep.  6086  (Nav.Sup.Ct.  April  13,  1989),  presented  a 
different  approach.   In  this  case,  the  Navajo  Supreme  Court 
addressed  the  due  process  requirements  that  must  be  met  in  placing 
the  tribal  Chairmnn  or  Vice-Chalrman  on  administrative  leave.   The 
court  reached  the  issue  prior  to  being  presented  with  an  actual 
claim  for  violation  of  rights,  based  on  the  Window  Rock  District 
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Court's  certification  of  a  number  of  questions  to  the  supreme 
court.   The  supreme  court  held  that  the  following  procedures  must 
be  provided:   (1)  the  Tribal  Council  must  act  in  a  properly- 
convened  session  with  a  quorum  present;  (2)  an  agenda  for  voting 
must  be  adopted;  (3)  the  resolution  placing  the  officials  on 
administrative  leave  must  be  approved  by  a  majority  of  the  Covincil 
present;  and  (4)  the  resolution  must  not  be  a  bill  of  attainder. 
The  court  expressly  adopted  the  Anglo-American  definition  and  test 
for  whether  a  resolution  is  a  bill  of  attainder. 

In  Southern  Dte  Public  Housing  Authority  v.  Pinnecoose,  18 
Indian  L.  Rep.  6115  tS.Ute  Tr.Ct.  May  13,  1991),  the  court 
addressed  certain  constitutional  claims  arising  from  defendant 
Pinnecoose 's  counterclaims  against  the  public  housing  authority. 
Although  the  factual  and  procedural  posture  of  the  housing 
authority  and  defendant  Pinnecoose  is  not  entirely  clear  from  the 
opinioning  a  proceeding 

challenging  her  wrongful  termination  and  violation  of  her  due 
process  rights.   Pinnecoose  claimed  that  the  housing  authority  came 
to  know  that  she  was  not  responsible  for  missing  funds  but  took  no 
steps  to  dismiss  the  action  against  her.   The  housing  authority 
moved  to  dismiss  the  counterclaim  contending  defendant  failed  to 
state  a  claim  for  abuse  of  process.   The  court  denied  the  motion, 
finding  that  plaintiff's  allegations,  if  true,  stated  a  claim. 

The  housing  authority  argued  in  the  alternative  that 
Pinnecoose  should  be  required  to  prove  that  the  housing  authority's 
claims  were  a  sham  and  had  no  realistic  basis.   The  housing 
authority  argued  that  the  fundamental  right  to  petition  for  redress 
of  grievances  cein  only  be  denied  if  the  process  is  used  for 
improper  purpose.   As  such,  the  housing  authority  claimed  that 
defendant  should  be  required  to  prove  that  the  claims  were  a  sham, 
a  recognized  exception  to  the  right  to  petition  for  redress.   The 
court  agreed  that  defendemt  should  be  required  to  show  that  the 
housing  authority's  claims  were  not  permitted  under  the  right  to 
petition  for  redress  because  not  supportable  in  law  or  fact. 

In  Davis  v.  Keplin,  18  Indian  L.  Rep.  6148  (Turt.Mt.Tr .Ct . 
Sept.  6,  1991),  an  employee  of  the  Turtle  Mountain  Tribe  alleged  he 
had  been  deprived  of  due  process  when  he  was  terminated  tfithout  a 
hearing.   The  en^jloyee  claimed  that  he  was  a  permanent  en^loyee 
entitled  to  a  hearing  under  the  personnel  manual.   The  court  held 
that  it  had  subject  matter  over  the  case  and  the  claims  were  not 
barred  by  the  doctrine  of  sovereign  irnmtmity.   However,  the  court 
ruled  that  the  defendemts  in  their  individual  capacity  were 
entitled  to  qualified  immunity.   The  court  reasoned  that  the 
employee ' s  claims  amounted  to  an  allegation  that  the  tribal 
officials  were  mistaken  when  they  determined  that  the  employee  was 
a  temporary  employee.   In  that  regard,  the  court  believed  it  would 
be  unfair  to  rule  that  the  ICRA  abrogated  their  qualified  immunity. 

In  Stone  v.  Swan,  19  Indian  L.  Rep.  6093  (Colv. Tr.Ct.  Apr. 
15,  1992),  a  business  council  member  who  was  removed  from  office 
based  on  a  claim  of  gross  niisconduct  in  office  that  his  removal 
violated  his  right  to  due  process  because  he  was  not  provided 
adequate  notice  of  the  proceedings  against  him.   The  Tribal  Court 
of  the  Colville  Confederated  Tribes  began  by  noting  that  it  had 
inherent  jurisdiction  to  review  governmental  actions  to  assure 
compliance  with  the  tribal  constitution.   After  determining  that 
sovereign  immunity  did  not  bar  review  of  the  claim,  the  court  found 
that  the  notice  given  to  the  member  of  the  charge  against  him  was 
adequate.   The  court  found  that,  after  being  given  notice,  the 
member  proceeded  to  answer  the  charges.   The  member  did  not  object 
to  the  adequacy  of  time  given  to  respond  or  in  any  way  claim  that 
he  was  being  prejudiced  by  the  notice  or  hearing  process.   The 
court  found  that  the  notice  and  process  provided  was  adeqi^ate  and 
satisfied  traditional  notions  of  due  process,  and  further  found 
that  the  member  waived  his  right  to  any  further  process. 

2.    Elections. 
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A  number  of  courts  have  addreaeed  election  requirements 
imposed  by  tribal  law  or  the  Indi2ui  Civil  Rights  Act.   In  Kavena  v. 
Hamilton,  16  Indian  L.  Rep.  5061  (Hopi  Tr.Ct.  Aug.  15,  1988),  the 
tribal  court  enjoined  a  controversial  tribal  election  involving  the 
restructuring  of  traditional  tribal  government  until  guidelines  and 
standards  had  been  adopted  that  would  make  the  elections  conform  to 
the  requirements  of  the  ICRA.   On  appeal,  the  Hopi  Tribal  Appellate 
Court  affirmed  the  tribal  court's  decision.   Kavena  v.  Hopi  Tribal 
Court,  16  Indian  L.  Rep.  6063  (Hopi  Tr.App.Ct.  Mar.  21,  1989).   The 
court  reasoned  that  changes  to  the  referendum  could  lead  to 
confusion,  and  the  constitutional  guarantees  of  notice  and 
sufficient  opportunity  to  become  informed  about  the  elections  had 
not  been  provided. 

In  Ponca  Tribal  Election  Board  v.  Snake,  17  Indian  L.  Rep. 
6085  (Ct.Ind.App.  Ponca  Nov.  10,  1988),  the  appellate  court  faced 
a  claim  that  the  tribal  election  board's  conduct  deprived  certain 
potential  candidates  for  public  office  of  due  process.   The  court 
held  that  the  potential  cemdidates  had  failed  to  exhaust  their 
tribal  remedies  and  remanded  the  case  to  the  Ponca  Tribal  Election 
Board  for  a  determination  consistent  with  certain  guidelines  set 
forth  in  the  court's  opinion. 

The  Shoshone  Bannock  Tribal  Court  reached  a  similar 
conclusion  in  George  v.  Shoshone  Bannock  Tribes,  16  Indian  L.  Rep. 
6084  (Sho. -Ban. Tr.Ct.  May  10,  1989).   In  that  case,  the  plaintiff 
alleged  that  the  results  of  the  primary  election  were  invalid 
because  one  of  the  chosen  candidates  was  not  in  compliance  with  the 
residency  requirements.   The  court  dismissed  the  action  on  the 
basis  that  the  plaintiff  failed  to  exhaust  her  tribal  remedies. 
The  court  recognized,  however,  that  formal  procedures  for  such 
tribal  remedies  did  not  exist,  and  the  court  established  proper 
procedures  to  follow.  The  court  noted  that  its  subsequent  review, 
if  any,  would  address  whether  due  process  and  equal  protection  had 
been  accorded  to  plaintiff. 

In  Committee  for  Better  Tribal  Government  v.  Southern  Ute 
Election  Board,  17  Indian  L.  Rep.  6095  (S.Ute  Tr.  Ct.  Aug.  13, 
1990) ,  petitioners  alleged  that  the  tribal  election  board  failed  to 
take  steps  to  remedy  certain  irregularities  In  a  recall  election, 
which  resulted  in  a  violation  of  their  due  process  rights.   The 
court  rejected  the  election  boeurd's  contention  that  the  board,  not 
the  court,  waasoned  that  absent  legislation  prohibiting 
assertion  of  tribal  court  jurisdiction,  it  would  undermine  the 
judicial  process  to  fail  to  t2j[e  jvirlsdictlon  over  the  claimed 
violations.   Having  asserted  tribal  court  jurisdiction  over  the 
recall  election  issue,  the  court  retained  for  trial  the  claim  that 
petitioners  had  been  denied  due  process  of  law.   The  Southwest 
Intertribal  Court  of  Appeals  affirmed  the  findings  of  the  trial 
court  that  allowemce  of  a  proxy  vote  in  a  recall  election  was  a 
violation  of  due  process.    Southern  Ute  Election  Board  v.  Comm. 
for  Better  Tribal  Govt.,  18  Indiem  L.  Rep.  6144  (S.W. 
Inter tr.Ct.App.  Aug.  19,  1991). 

A  cemdidate  whose  name  had  been  removed  from  the  ballot 
challenged  as  illegal  her  removal  from  the  ballot  in  Apache 
Election  Board  v.  Hildas,  18  Indian  L.  Rep.  6033  (Ct.Ind.App. 
Apache,  Dec.  7,  1990) .   The  court  of  appeals  affirmed  the  trial 
court's  determination  that  the  election  board  had  unlawfully 
imposed  eligibility  reqfuirements  in  excess  of  those  set  forth  in 
the  tribal  constitution,  and  held  the  election  results  invalid. 

In  Bennett  v.  Navajo  Board  of  Election  Supervisors,  18 
Indian  L.  Rep.  6009  (Nav.Sup.Ct.  Dec.  12,  1990),  the  Navajo  Board 
of  Election  Supervisors  had  disqualified  the  appellant  as  a 
presidential  candidate  in  a  primary  election  based  on  a  tribal 
statute  requiring  all  candidates  for  the  office  of  president  or 
vice-president  to  have  previously  served  as  an  elected  official  or 
as  an  employee  of  the  Tribe.   The  disqualified  cimdidata  filed  an 
action  claiming  the  statute  violated  her  rights  to  due  process  and 
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equal  protection.   On  appeal,  the  Navajo  Supreme  Court  agreed. 
Citing  specific  federal  and  tribal  law,  aa  well  as  tribal  custom, 
the  court  first  established  the  appropriateness  of  judicial  review 
of  the  statute  and  the  decision  of  the  board  of  election 
supervisors.   The  court  then  found  that  the  statute  violated  due 
process  because  the  requirement  of  previous  employment  with  the 
Nation  was  vague  and  uncertain.   The  court  noted  that  the  board  of 
election  supervisors  could  not  even  decide  the  meaning  of  the 
statute . 

In  Swan  v.  CBC,  19  Indian  L.  Rep.  6113  (Colv.Tr.Ct.  July 
2,  1992),  the  court  reviewed  a  claim  that  it  should  enjoin  the 
business  council's  validation  of  election  results  because  the 
council  failed  properly  to  respond  to  grievances  filed  regarding 
the  election.   The  court  found  no  irregularities  in  the  business 
council's  review  of  the  grievance.   The  co«irt  held  that  the 
petitioner  had  not  been  denied  the  right  to  seek  redress  or  his 
right  to  due  process. 

3.  Evictions  and  Bousing. 

In  Moose  v.  Lovelock-Hinnemucca  Indian  Bousing  Authority, 
15  Indian  L.  Rep.  6015  (Lovelock  Ct.Ind.Off.  May  12,  1988),  the 
Loveloclc  Court  of  Indian  Offenses  took  an  unusual  approach  to 
ensuring  itself  that  it  had  not  deprived  a  tenant  of  the  right  to 
due  process  by  issuzuice  of  an  eviction  order.   In  this  case,  the 
court  sent  its  eviction  order  to  the  BIA  court  of  appeals  for  <ui 
advisory  opinion  as  to  whether  the  evicted  tenant  was  afforded  due 
process  under  the  ICRA.   No  tribal  court  of  appeals  with 
jurisdiction  existed. 

In  Menominee  Tribal  Bousing  Authority  v.  Tucker,  18  Indian 
L.  Rep.  6131  (Men.Tr.Ct.  June  17,  1991),  the  court  faced  the  issue 
of  whether  a  tribal  housing  authority  regulation  requiring  a  public 
housing  tenant  to  file  proof  of  a  legal  separation  in  order  to  be 
considered  for  a  rent  adjustment  violates  the  tenant's  rights  to 
due  process  and  equal  protection.   The  court  noted  initially  that 
the  voluminous  cases  alleging  equal  protection  and  due  process 
violations  do  not  contain  rigidly  fixed  definitions  and  rules. 
After  reviewing  applicable  regulations,  the  court  held  that  the 
tribal  housing  authority  regulation  violated  the  tenant's  right  to 
due  process. 

The  court  ruled  that  due  process  was  violated  because  the 
housing  authority  regulation  shifted  the  burden  of  proving  rent 
reduction  entitlement  because  of  a  change  in  family  Income  to  the 
tenant  in  violation  of  federal  regulations.   Additionally,  the 
court  found  that  the  regulation  requiring  a  change  in  status  to  be 
filed  in  court  violated  due  process  because  it  imposed  a 
substantial  burden  on  the  tenant  to  pay  attorney's  fees  euid  filing 
fees  in  order  to  coaply.   The  court  noted  that  the  regrilation  was 
particularly  troublesone  because  it  placed  an  additional  financial 
burden  on  an  individual  lAo,  by  her  very  status  as  a  public  housing 
tenant,  already  was  suffering  from  financial  hardship. 

4.  Personal  Property. 

In  Begay  v.  Navabe  heard  on  the  motions.   The  court 
recognized  that  under  Navajo  law,  courts  could  order  forfeiture  o£ 
an  automobile  used  for  Illegal  delivery  of  alcohol  so  long  as  due 
process  is  provided.   The  court  noted  the  concept  of  due  process  In 
Navajo  law  preceded  the  ICRA  and  the  Navajo  Bill  of  Rights.   The 
court  recognized  that  Navajo  custom  required  all  parties  to  a 
controversy  to  be  notified  and  provided  an  opportunity  to  be  beard. 
The  district  court  procedure  lacked  such  notice  and  opportunity  to 
be  heard. 

5.  Access  to  Courts. 

In  Farmer's  State  Bank  of  Mission  v.  Boyd,  18  Indian  I,. 
Rep.  6055  (Rbd. Sx.Tr .Ct.App.  July  10,  1990),  Involving  a  mortgage 
foreclosure  juid  sale,  a  party  contended  that  bis  constitutional  and 
civil  rights  were  violated  because  he  was  not  provided  a  jury 
trial.   The  court  ruled  that  neither  the  Rosebud  Sioux  Tribe's 
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Constitution  or  the  ICRA  nandated  a  jury  trial  in  a  civil  case. 
The  tribal  court  rules  provided  for  a  jury  trial  in  civil  cases 
upon  compliance  with  payment  and  filing  reguiremanta .   In  this 
case,  the  party  had  failed  to  cooply.   The  court  found  no  violation 
of  rights.   The  court  also  sumnarily  found  that  the  allegation  of 
denial  of  due  process  based  on  inadequate  notice  was  wholly 
unsupported  by  evidence. 

In  Thorstenson  v.  Cudmore,  18  Indian  L.  Rep.  6051 
(Chy.R.Sx.Ct.App.  Feb.  15,  1991),  a  case  involving  a  contract 
action  between  private  parties,  the  Cheyenne  River  Sioux  Tribal 
Court  of  Appeals  found  that  it  had  subject  matter  jurisdiction  over 
the  lawsuit.   The  sole  constitutional  issue  before  the  court  was 
whether  a  Tribal  Code  provision  that  tribal  court  jurisdiction 
would  exist  between  Indians  and  non- Indians  when  they  stipulated 
that  the  case  be  heard  in  trlbail  court  violates  due  process .   The 
court  emphatically  held  that,  where  it  otherwise  has  subject  matter 
jurisdiction  over  a  claim,  interpreting  the  code  provision  to  limit 
tribal  court  jurisdiction  only  to  cases  where  the  parties  so 
stipulate  would  violate  due  process.   The  court  reasoned  that 
Lakota  cultural  notions  of  fair  play  as  well  as  the  due  process 
clause  of  the  ICRA  are  violated  by  the  potential  that  tribal 
governments  could  regulate  on-Reservation  conduct  but  the  courts 
would  have  no  ability  to  enforce  those  regulations. 

In  the  Matter  of  the  Estate  of  Goldtooth  Begay  #2,  19 
Indian  L.  Rep.  6130  (Nav.St^.Ct.  Aug.  11,  1992)  presented  a 
different  type  of  access  issue.   In  this  case,  the  estate 
administrator  contended  due  process  was  violated  t>y  being  denied 
the  right  to  participate  in  a  quiet  title  action  which  was 
litigated  prior  to  the  filing  of  the  fiiutl  report  regarding 
distribution  of  the  estate.   At  issue  was  the  right  to  certain 
grazing  and  land  use  permits.   The  family  court  accepted  the  final 
report  of  the  administrator  with  the  exception  of  the  permits.   The 
court  awarded  those  permits  in  accordance  with  the  result  of  the 
quiet  title  action.   The  court  found  that  the  administrator  was  not 
denied  due  process  because  she  had  filed  a  motion  to  intervene  in 
the  quiet  title  action.   That  motion  had  not  been  denied  at  the 
time  the  judge  entered  the  decision  in  the  quiet  title  action.   The 
court  reasoned  that  if  the  judge  in  the  quiet  title  action  had 
failed  to  rule  on  the  motion  to  intervene,  the  administrator  and 
her  family  should  have  sought  a  writ  of  mandamus.   The 
administrator's  failure  to  take  such  an  action  resulted  in  a  waiver 
of  the  right  to  claim  a  violation  of  due  process. 
B.        EQUAL  PROTECTION. 
1.    Elections. 

In  Day  v.  Hopi  Election  Board,  16  Indian  I..  Rep.  6057  (Ropi 
Tr.Ct.  Feb.  29,  1988),  the  tribal  court  denied  a  motion  to  enjoin 
a  primary  election.   The  court  sustained  the  election  board's 
finding  that  petitioner  could  not  qualify  as  a  candidate  for  vice- 
chairman  because  he  did  not  speak  the  Bopl  language.   Recognizing 
that  the  equal  protection  clause  of  the  ICRA  prohibited 
unreasoniible  discrimination,  the  court  eaphasized  that  all 
candidates  were  bound  by  the  same  language  requirement.   Petitioner 
was  treated  the  same  as  other  candidates.   Reviewing  the 
appropriateness  of  the  language  requlreawnt,  the  court  reasoned 
that  a  language  requirement  was  no  different  from  m<n4»mnn  age 
requirements  for  office.   The  court  held  that  a  language 
requirement  waconstitutionallty  of  the  tribe's  election  law  relating  to 
apportionment  of  votes.   The  court  rooted  Its  jurisdiction  in  part 
on  the  doctrine  of  separation  of  powers.   The  court  also  found  that 
the  vote  apportionment  issue  was  justiciable  and  not  a  political 
question  over  which  it  had  no  authority.   The  court  of  appeals 
reversed  the  tribal  court's  finding  that  the  failure  of  the 
legislative  council  to  apportion  legislative  votes  according  to  the 
number  of  tribal  asabsrs  living  in  sach  district  violated  the  equal 
protection  provisions  of  tha  XCSJk. 
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The  court  of  appeals  reasoned  tbat  where  the  tribe's 
election  procedures  pzirallel  those  found  in  Anglo-American  Society, 
federal  constitutional  standards  should  be  used  to  determine 
whether  a  challenged  procedure  violates  the  ICRA.   The  court  then 
reviewed  United  States  Suprene  Court  decisions  regarding  vote 
apportionment.   On  that  basis,  the  court  held  that  the  use  of  a 
membership  roll  to  weight  the  votes  of  legislative  council  members 
did  not  violate  the  equal  protection  clause  of  the  ICRA. 

In  Bennett  v.  Navajo  Board  of  Election  Supervisors,  18 
Indian  L.  Rep.  6009  (Nav.Sup.Ct.  Dec.  12,  1990),  supra  at  7,  the 
Navajo  Supreme  Court  agreed  that  a  potential  presidential 
candidate's  right  to  equal  protection  of  the  laws  was  violated  by 
a  statute  requiring  a  candidate  for  the  office  of  president  or 
vice-president  to  have  previously  served  as  an  elected  official  or 
as  an  employee  of  the  Tribe.   The  court  rejected  the  candidate's 
claim  that  the  statute  denied  women  equality  of  rights  under  the 
law.   The  court  agreed  tbat  the  statute  inpacted  the  fundamental 
right  to  participate  in  the  political,  governmental  process  and 
that  the  statutory  restriction  was  unreasonable  because  a  number  of 
candidates  might  have  as  much  or  more  experience  and  knowledge  of 
government  processes  than  elected  officials  or  govenmient 
employees. 

2 .    Gender  Discrimination . 

In  Huclcleshoot  Tndinn  Tribe  v.  Moses,  16  Indian  L.  Rep. 
6073  (Muckleshoot  Tr.Ct.^>p.  J^r.  19,  1988),  a  woman  convicted 
under  tribal  law  of  fishing  with  an  unauthorized  person  aboard  her 
boat  claimed  that  the  tribal  ordinance  discriminates  against  women. 
The  woman  argued  that  the  prohibition  against  nonmember  fishing 
discriminated  against  women  because  fewer  tribal  women  than  tribal 
men  can  exercise  their  treaty  fishing  rights  without  assistance  of 
a  nonmember  spouse.   The  court  declined  to  reach  the  constitutional 
issue  directly  beca«ise  the  claim  was  unsupported  by  any  credible 
evidence. 

3  .    Maritail  Status  Discrimination. 

In  an  vinusuail  case,  Arizona  Public  Service  Co.  v.  Office 
of  Navajo  Labor  Relations,  17  Indian  L.  Rep.  6105  (Nav.Sup.Ct.  Oct. 
8,  1990) ,  the  court  affirmed  the  finding  of  the  tribal  labor 
relations  board  that  a  conpany  policy  against  nepotism  resulted  in 
marital  status  discrimination  In  violation  of  Navajo  law.   The 
company  policy  had  resulted  in  loss  of  a  number  of  jobs  for  tribal 
members.   The  court  determined  tliat  the  Navajo  Preference  In 
Employment  Act  ('NPEA')  prohibited  discrimination.  Including 
discrimination  on  the  basis  of  marital  status,  and  that  the  compemy 
policy  against  nepotism  resulted  in  such  discrimination.   The  court 
discussed  at  length  the  Tribe's  authority  to  enact  the  NPEA. 
Having  established  the  iq>propriateness  of  the  NPEA,  the  court 
reviewed  the  fundamental  right  of  marriage  and  its  particular 
importance  in  tribal  life.   The  court  held  that  the  anti -nepotism 
policy  as  it  related  to  marital  status  resulted  in  unlawful 
discrimination. 

In  Menominee  Tribal  Housing  Authority  v.  Tucker,  18  Indian 
L.  Rep.  6131  (Men.Tr.Ct.  June  17,  1991),  supra  at  8,  the  court  held 
that  a  tribal  housing  authority  regulation  requiring  a  public 
housing  tenant  to  file  proof  of  a  legal  separation  in  order  to  be 
considered  for  a  rent  adjustment  violates  the  tenant's  rights  to 
equal  protection.   The  court  found  the  classification  unreasonable 
and  further  found  that  a  regulation  requiring  a  legal  separation  In 
order  to  be  eligible  for  a  rent  reduction  infringed  upon  the 
inherent  right  to  marriage  and  family. 

4 .    Child  Custody 

In  a  child  custody  action,  Griffith  v.  Willie,  18  Indian 
L.  Rep.  6058  (N.Plns .Intertir.Ct.  Ikpp.    Jan.  10,  1991),  the  court  of 
appeals  held  that  a  tribal  coda  provision  precluding  the  father  of 
an  illegitimate  child  froa  custody  and  care  of  the  child  violated 
the  equal  protection  clause  of  the  ICRA  and  the  federal 
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constitution.  The  statute  expressly  stated  that  the  mother  of  an 
illegitimate  child  was  entitled  to  custody.  The  court  noted  that 
the  father  had  acknowledged  paternity  and  had  participated  in  the 
support  and  care  of  the  child  since  birth.  On  that  basis,  it  was 
unreasonable  and  unconstitutional  to  deny  custody  to  the  father 
without  an  examination  into  the  best  Interests  of  the  child.  The 
court  remanded  the  case  to  the  trial  court  for  a  determination  of 
the  best  interests  of  the  child. 

5.    Taxation 

In  Public  Service  Co.  of  New  Mexico  v.  Chairman,  Tax 
Protest  Panel,  18  Indian  L.  Rep.  6097  (Jic.Ap.Tr .Ct.  May  14,  1991), 
the  Public  Service  Con^any  challenged  iji;>osition  of  a  possessory 
interest  tax  on  interests  held  in  fee  under  a  lease  or  through  an 
easement  or  right-of-way.   The  coaqtany  claimed  that  the  tax 
violated  the  equal  protection  clause  because  it  unreasonably 
discriminated  against  non-residents.   The  company  argued  that  the 
tax  unfairly  shifted  the  revenue  burdens  of  the  tribe  onto 
nonresident  customers  of  the  utility  con^any.   The  court  rejected 
this  argument  and  ruled  that  the  tax  did  not  violate  the  right  to 
equal  protection.   The  court  rees^haslzed  the  taxation  authority  of 
tribes.   The  court  then  discussed  the  specific  taxation  scheme, 
stating  that  the  possessory  tax  classified  property  based  on  usage, 
not  upon  the  status  of  the  owner  or  taxpayer.   The  court  noted  that 
nonresident  owners  may  receive  tbe  same  exen^tions  as  resident 
owners  receive,  and  resident  owner  of  certain  classes  of  property 
are  subject  to  the  same  tax  as  nonresident  owner  of  the  same  class 
of  property. 
C.        CRIMINAL  TRIAL  PROCSDI7RKS. 

1.    Right  to  Counsel  and  Effective  Assistance  of  Counsel. 

In  Lumml  Indian  Tribe  v.  Edwards,  16  Indian  L.  Rep.  6005 
(Lummi  Tr.Ct.App.  June  10,  1988),  the  court  rejected  appellant's 
claim  that  she  was  denied  her  right  to  counsel  and  effective 
assistance  of  counsel.   The  court  disagreed  that  she  was  given 
court  was  not  syn^athetlc  to  her  failure  to 
secure  assistance  until  a  few  days  before  trial. 

In  Navajo  Nation  v.  MacDonald,  Sr.,  17  Indian  L.  Rep.  6124 
(Nav.  Sup.  Ct.  Sept.  21,  1990),  four  attorneys  appointed  to 
represent  MacDonald  in  criminal  proceedings  and  wishing  to  withdraw 
as  counsel  filed  a  petition  for  writ  of  prohibition  to  force  the 
district  court  to  allow  them  to  withdraw.   The  Navajo  Supreme  Court 
recognized  Inqportant  constitutional  Issues  were  at  stalce,  including 
the  attorneys '  claims  of  denial  of  equal  protection  as  well  as 
MacDonald' s  right  to  counsel.   The  court  remanded  the  case  to  the 
trial  court  for  consideration  of  the  facts  as  well  as  the  law 
relevant  to  the  claims.   Xn  Navajo  Nation  v.  MacDonald,  Sr.,  17 
Indian  L.  Rep.  6126  (Nav.  Sup.  Ct.  Sept.  26,  1990),  the  supreme 
court  determined  it  lacked  jurisdiction  to  act  upon  the  petition 
for  writ  of  prohibition  pending  determination  by  the  district 
court. 

In  a  later  proceeding  in  the  criminal  case  against 
MacDonald,  Sr.,  the  supreme  court  affirmed  the  convictions.   Navajo 
Nation  v.  MacDonald,  Sr.,  19  Trirf-iaTi  x<.  Rep.  6053  (Nav. Sup. Ct.  Dec. 
30,  1991)  .   The  court  rejected  claims  that  KacDonald  had  been 
denied  his  right  to  counsel  and  that  ha  had  ineffective  assistance 
of  counsel. 

In  Navajo  Nation  v.  MacDonald,  Jr.,  19  TnH-i»n  l.  Rep.  6079 
(Nav. Sup. Ct.  February  13,  1992),  the  court  rejected  similar  claims 
made  by  MacDonald,  Jr.   The  court  found  that  counsel  were  competent 
and  provide  eui  excellent  defense. 

In  a  separate  but  related  case.  Boos  v.  Tazzie,  17  Indian 
L.  Rep.  6115  (Hav.  Sup.  Ct.  Sept.  24.  1990),  the  court  upheld  the 
district  court's  refusal  to  allow  attorneys  appointed  to  represent 
MacDonald,  Jr.  In  criminal  proceedings  to  withdraw  as  counsel.   The 
court  rejected  the  attorneys'  argument  that  their  appointment 
constituted  a  taking'  of  private  prpp«rfcy  for  public  use  without 
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just  compensation,  in  violation  of  the  Navajo  Bill  o£  Rights. 
Citing  federal  case  law,  the  court  held  that  appointment  of  an 
attorney  member  of  the  Navajo  Bar  to  represent  an  indigent 
defendamt  is  not  taking  of  private  property. 

1 .    Speedy  Trial . 

In  Lummi  Indiem  Tribe  v.  Edwards,  supra,  appellant  moved 
for  dismissal  of  her  case  based  on  a  lapse  of  approximately  18 
months  between  the  time  of  her  arrest  and  arraignment  and  the 
trial.   The  court  held  that  even  under  the  most  liberal 
interpretation  of  the  ICRA,  dismissal  of  charges  against  the 
appellant  was  not  required.   The  court  found  that  appellant  had  not 
shown  she  would  be  prejudiced  by  proceeding  with  the  trial  and,  in 
addition,  the  court  found  that  the  appellant  herself  caused  the 

delay. 

In  Navajo  Nation  v.  MacDonald,  Jr.,  19  Indian  L.  Rep.  6079 
(Nav.Sup.Ct.  February  13,  1992),  supra,  the  court  summarily 
rejected  the  contention  that  MacDonald,  Jr.  was  denied  his  right  to 
a  speedy  trial.   The  court  stated  that  nine  months  passed  between 
the  complaint  being  filed  and  trial,  and  only  six  and  one-half 
months  passed  between  arraignment  imd  trial.   Onder  these 
circumstances,  no  speedy  trial  rights  were  denied. 

3.  Right  to  Jury  Trial. 

In  Confederated  Salisb  t   Kootenai  Tribes  of  the  Flathead 
Reservation  v.  Peone,  16  Indian  L.  Rep.  6136  (C.S.tK.Tr.  Ct.  Sept. 
19,  1989) ,  the  court  went  beyond  the  requirements  of  the  ICRA  to 
find  that  a  criminal  defendant  had  not  knowingly  and  intelligently 
waived  his  right  to  trial  by  jury.   The  court  found  that  the 
defendemt  had  assumed  that  he  had  a  right  to  a  jury  trial  but  did 
not  know  the  tribal  code  required  that  he  request  a  jury.   As  a 
result,  he  did  not  request  a  jury  trial.   Noting  that  the  ICRA  only 
guarantees  a  jury  trial  upon  request  of  the  defendant,  the  court 
held  that  a  waiver  of  the  right  must  be  )cnowing  and  intelligent. 
In  this  case,  such  a  waiver  had  not  occurred  because  the  defendant 
did  not  Icnow  that  he  was  giving  up  his  right.   The  court  granted 
the  defendant's  motion  for  a  jury  trial. 

In  Hummingbird  v.  Southern  Vte   Indian  Tribe,  19  Indian  L. 
Rep.  6067  (S.W.Intertr.Ct.App.  Dec.  13.  1991),  the  court  recognized 
that  the  right  to  a  trial  by  jury  is  a  fundamental  right  pursuant 
to  the  Southern  Dte  Tribal  Code  as  well  as  the  ICRA.   The  court 
found,  however,  that  the  criminal  defendant,  having  been  advised  of 
such  a  right,  failed  to  request  a  jury  at  any  point  prior  to  the 
trial  in  front  of  the  tribal  court  judge.   As  such,  the  court 
easily  found  that  the  defendamt  waived  her  right  to  a  jury  trial. 

In  Navajo  Nation  v.  MacDonald,  Sr.,  19  Indian  L.  Rep.  6053 
(Nav.Sup.Ct.  Dec.  30,  1991).  s\q>ra  at  16-17,  the  Navajo  Supreme 
Court  rejected  MacDonald 's  claim  that  the  jury  selection  process 
was  tainted  and  denied  him  a  fair  cross  sectionjo  Nation  v.  MacDonald,  Jr..  19 
Indian  L.  Rep.  6079  (Nav.Sup.Ct.  Feb.  13,  1992),  the  court  rejected 
the  seune  argument  made  by  MacDonald.  Jr. 

4 .  Due  Process 

In  Confederated  Tribes  of  the  Omatilla  Indian  Reservation 
V.  Halfmoon,  18  Indiam  L.  Rep.  6014  (tJma.Tr.Ct.  Dec.  5.  1990),  a 
criminal  defendamt  contended  that  he  was  denied  due  process  of  law 
because  he  was  not  permitted  to  comment  on  proposed  tribal  fishing 
regulations  he  was  chairged  with  violating.   The  court  rejected  his 
claim,  noting  that  the  regulation  was  enacted  by  the  Fish  cmd 
Wildlife  Committee  as  an  emergency  regulation,  and  public  comment 
is  not  required  for  emergency  regulations. 

In  Southern  0te  Tribe  v.  Root,  18  Indian  L.  Rep.  6031 
(S.Ute  Tr.  Ct.  Jan  22.  1991),  a  criminal  defendant  claimed  that 
tribal  code  provisions  prohibiting  driving  under  the  influence  and 
driving  with  iji^aired  ability  ware  ispermiaaibly  vague  and 
therefore  resulted  in  a  denial  of  due  process  under  the  ICRA.   The 
court  held  that,  although  definitions  of  the  terms  would  aid 
prosecution  of  claims,  the  statutes  provided  adequate  notice  of 
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prohibited  conduct  and  did  not  violate  due  procesG  rights. 

In  Navajo  Nation  v.  MacDonald,  Jr.,  19  Indicui  L.  Rep.  6079 
(Nav.Sup.Ct.  Feb.  13,  1992),  supra,  the  court  rejected  MacDonald 
Jr. '8  claim  that  the  prosecutor  committed  misconduct  which  deprived 
him  of  a  fair  trial.   MacDonald  claimed  numerous  incidents  of 
misconduct  including  inflammatory  comments,  failure  to  disclose 
exculpatory  evidence  and  others.   The  court  found  that  certain 
comments  were  inflammatory  but  held  that  they  did  not  rise  to  the 
level  of  a  deprivation  of  due  process.   The  court  also  rejected 
claims  that  pre-trial  discovery  resulted  in  a  denial  of  due 
process . 

In  another  case  arising  out  of  Southern  Ute  Tribal  Court, 
Southern  tjte  Indian  Tribe  v.  Weaver,  19  Indian  L.  Rep.  6088  (S.Ute 
Tr.Ct.  Apr.  28,  1992),  a  criminal  defendant  participated  in  a 
residential  alcohol  rehabilitation  program  as  part  of  a  court 
sentence  requiring  an  alcohol  evaluation  and  compliance  with  the 
recommendations.   The  defendant  was  discharged  from  the  program 
after  violation  of  treatment  center  rules.   He  contended  that  his 
discharge  did  not  comply  with  due  process.   The  court  ruled  that  he 
was  not  in  custody  while  in  the  treatment  program  because  he  had 
not  actually  been  sentence  to  the  center.   Thus,  due  process 
requirements  and  grievance  procedures  applicable  to  custodial 
situations  did  not  apply.   The  court  further  found  that  the  process 
afforded  him,  including  notice,  right  to  call  witnesses  and   a 
written  decision,  was  adequate. 

5.  Search  and  Seizure. 
In  Southern  Dte  Tribe  v.  Scott,  18  Indian  L.  Rep.  6105 

(S.nte.  Tr.Ct.  Apr.  16,  1991),  the  court  denied  a  motion  to 
suppress  evidence  obtained  as  a  result  of  a  roadside  sobriety  test. 
The  court  stated  that  the  roadside  test  was  a  search.   The  court 
held  that  the  sobriety  test  did  not  constitute  a  valid  search 
because  a  search  warrant  was  not  obtained.   However,  the  court 
found  that  the  defendemt  properly  was  stopped  as  a  result  of  a 
moving  violation,  and  the  roadside  sobriety  test  was  properly 
administered  as  a  search  incident  to  arrest  or  as  consensual 
matter.   Thus,  although  the  tribal  code  provides  greater  guarantees 
th2ui  those  is^osed  under  the  ICRA  or  the  federal  constitution 
regarding  fourth  amendment  rights,  the  tribal  guarantees  were  not 
violated  by  the  officer's  conduct. 

6.  Right  Against  Self-incrimination. 
In  a  civil  case  Involving  the  violation  of  treaty  fishery 

management  rules  and  regulation,  a  court  held  that  Miranda  rights 

need  not  be  given.   Chippewa -Ottawa  Tribes  v.  Pavement,  Jr.,  18 

Indian  L.  Rep.  6141  (Chip.-Ott.  Cons.  Ct.  May  29,  1991).   In  that 

case,  the  Tribes  charged  the  defendeuit  with  violating  tribal 

restrictions  on  commercial  fishing,  which  could  resulting  in 

suspension  of  the  fishing  license,  a  fine,  forfeiture  of  the  catch 

and  other  penalties  in^osed  by  the  court.   The  court  reasoned  that 

the  ICRA  prohibition  against  coii^>elled  self-incrimination  might 

require  Miranda-like  warnings  to  be  given  to  criminal  with  the  trial  court  that  the  tri 

warnings  should  be  given  to  tribal  members  arrested  for  violation 

of  certain  fishing  statutes.   The  court  of  appeals,  however, 

reversed  the  trial  court's  dismissal  of  the  charges  based  on  the 

officer's  failure  to  give  Miranda  warnings  to  the  defendants  upon 

their  arrest.   The  court  of  appeals  held  that  the  proper  remedy  was 

exclusion  of  the  unlawfully  obtained  statements  from  the  case,  not 

dismissal  of  the  case.   The  court  reasoned  that  such  exclusion 

conforms  to  the  spirit  of  fundamental  fairness  embodied  in  tribal 

law. 

In  Southern  Dte  Tribe  v.  Lansing,  19  Indian  L.  Rep.  6091 
(S.nte  Tr.Ct.  Mar.  25,  1992),  a  criminal  defendant  argued  that 
statements  she  made  to  a  police  officer  regarding  her  involvement 
in  an  accident  should  be  suppressed  because  she  was  not  given  her 
Mir2uida  warnings.   The  court  found  that  she  made  the  statements  in 
a  hospital  room  where  she  had  bean  transported  by  an  ambulancs,  and  ~ 
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doctors  and  nurses  were  going  in  and  out  of  the  room.   The  officer 
had  not  directed  anyone  to  transport  her  to  the  hospital.   The 
defendant  was  still  in  her  own  clothes  when  the  officer  made 
contact  with  her.   The  officer  was  in  uniform  but  at  no  time  took 
any  action  to  restrain  the  defendant.   Under  these  circumstances, 
the  court  held  that  the  defendeuit  was  not  in  custody  at  the  time 
she  made  statements  to  the  officer,  and  be  had  no  obligation  to 
inform  her  of  her  rights. 

7.  Double  Jeopardy. 

Lummi  Indian  Tribe  v.  Kinley,  19  Indian  L.  Rep.  6027  (Lummi 
Tr .Ct .App.Div.  July  24,  1991)  involved  a  claim  that  the  guarantee 
against  double  jeopardy  barred  a  subsequent  criininal  trial  for 
illegal  fishing.   In  that  case,  defendants  were  charged  with 
fishing  in  a  tribal  fishery  that  was  closed.   The  defendants  also 
held  valid  state  commercial  licenses.   The  trial  court  dismissed 
one  charge  on  the  grounds  that  the  Resolution  closing  the  fishery 
was  not  in  effect  on  the  day  in  question  and  dismissed  another 
charge  based  on  the  existence  of  valid  state  licenses.   The  court 
also  acquitted  the  defendants  on  a  third  charge  based  on  the 
prosecution's  failure  to  produce  evidence  sufficient  to  show  a 
violation.   The  court  of  appeals  recognized  that  the  right  against 
double  jeopardy  stems  from  the  Lunmi  constitution  euid  the  ICRA  and 
federal  constitution  (the  tribal  constitution  guarantees  to  tribal 
citizens  the  rights  protected  under  the  federal  constitution) .   The 
court  determined  that,  since  the  factual  basis  for  the  charged 
offenses  was  the  same,  permitting  the  prosecution  to  appeal  parts 
of  the  decision  regarding  whether  the  resolution  was  in  effect 
would  twice  put  the  defendants  in  jeopsrdy  for  the  seune  offense. 

8 .  Cruel  and  Unusual  Punishment 

In  Navajo  Nation  v.  MacDonald,  Sr.,  19  Indian  L.  Rep.  6053 
(Nav.Sup.Ct.  Dec.  30,  1991),  supra,  MacDonald  contended  that  he  was 
subjected  to  cruel  and  unusual  punishment  by  the  court's  refusal  to 
consolidate  sentences  and  the  actual  ia^osition  of  the  amount  of 
time  and  a  sentence  of  hard  labor.   The  court  rejected  the  claims, 
finding  that  the  sentence  was  within  the  boundaries  established  by 
the  legislature.   The  court  comment  that  official  corruption  in 
public  office  is  a  serious  offense  and  an  affront  to  the  Navajo 
people .   The  court  noted  that  the  "hard  labor"  provision  was 
steuidard  and  was  not  a  sentence  to  existence  as  a  part  of  chain 
gang.   The  court  reached  the  same  result  in  Navajo  Nation  v. 
MacDonald,  Jr.,  19  Indian  L.  Rep.  6079  (Nav.Sup.Ct.  Feb.  13,  1992), 
supra. 

9 .  Rights  of  Juvenile  Defendants . 

The  Navajo  Supreme  Court  addressed  the  fundamental  rights 
of  a  juvenile  tajcen  into  police  custody  in  In  the  Matter  of  A.M., 
a  minor,  15  Indian  L.  Rep.  6041  (Nav.  Sup.  Ct.  Aug.  4,  1988). 
Ac)cnowledging  the  unique  concerns  relevemt  to  detention  of 
juveniles  and  the  importeuice  of  following  procedural  guidelines, 
the  court  reversed  the  tribal  cotirt's  denial  of  a  writ  of  habeas 
corpus.   The  court  held  that  due  process  in  juvenile  proceedings 
must  be  followed,  just  as  in  adult  proceedings.   The  court  held 
that  police  violated  the  constitutional  rights  of  the  minor  child 
in  a  number  of  respects,  including  the  failure  to  release  the  child 
to  the  parents  in  a  timely  manner;  failure  to  provide  the  child 
with  a  padded  area  to  lie  on,  a  blan)cet,  and  food;  failure  to 
inform  the  child  of  his  Miranda  rights.   In  addition,  the  juvenile 
proceedings  must  respect  the  customary  primary  role  of  the  parents 
in  defending  the  child's  rights.   In  that  rega6  Indian 
L.  Rep.  6017  (Nav.  Sup.  Ct .  Aug.  12,  1988),  relying  on  Santa  Clara 
Pueblo  V.  Martinez,  436  U.S.  49  (1978),  the  Navajo  Supreme  Court 
stated  that  the  ICRA  did  not  expressly  waive  the  Navajo  Tribe's 
immunity  from  suit.   The  court  found  that  the  ICRA  applied  to  the 
case  because  the  company  alleged  that  a  tribal  breach  of  contract 
resulted  in  the  company  being  deprived  of  property  without  due 
process.   The  court  thus  held  that  Congress  did  not  waive  tribe's 
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inaaunicy  from  suit.   The  court  then  found  no  applicable  tribal 
statutory  basis  for  a  tribal  waiver  of  ismaunity. 

However,  in  Dupree  v.  Cheyenne  River  Housing  Authority,  16 
Indian  L.  Rep.  5106  (Chy.R.Sx.Ct .App.  Aug.  19,  1988),  the  tribal 
appeals  court  rejected  the  Cheyenne  River  Housing  Authority's  claim 
that  ICRA  .actions  against  it  were  barred  by  the  doctrine  of 
sovereign  immunity.   Citing  Santa  Clara  Pueblo,  436  U.S.  at  65,  the 
court  stated  that  tribal  courts  nmet  provide  a  forum  for  causes  of 
action  based  on  the  ICRA,  and  in  that  context,  a  claim  of  sovereign 
immunity  was  not  appropriate.   The  court  found  that  both  the  ICRA 
and  the  tribe's  constitution  waived  sovereign  immunity  in  tribal 
court. 

In  Plummer  v.  Brown,  16  Indian  L.  Rep.  6101  (Nav.Sup.Ct. 
Mar.  23,  1989),  one  of  the  series  of  cases  relating  to  the  removal 
of  Navajo  Chairman  MacDonald  (see,  e.g..  In  re  Certified  Question 
II:  Navajo  Nation  v.  MacDonald,  16  Indian  L.  Rep.  6086  (Nav.Sup.Ct. 
April  13,  1989),  discussed  supra  at  3,  the  court  held  that 
MacDonald' s  suit  was  barred  by  the  doctrine  of  sovereign  immunity. 
MacDonald  challenged  certain  resolutions  removing  him  from  office. 
The  court  stated  that  the  resolutions  were  passed  by  the  tribal 
council,  and  MacDonald's  suit  was  in  fact  a  suit  against  the  tribal 
council  and  therefore  against  the  Tribe.   The  court  noted  the 
importance  of  the  tribal  council's  ability  to  function  in  its 
legislative  capacity. 

In  Committee  for  Better  Tribal  Government  v.  Southern  Ute 
Election  Board,  17  Indieui  L.  Rep.  6095  (S.Ute  Tr.  Ct.  Aug.  13, 
1990),  supra  at  6-7,  based  on  the  doctrine  of  sovereign  immunity 
the  court  dismissed  claims  against  the  tribal  council  and  the 
individually  named  council  members.   The  court,  however,  retained 
claims  against  the  election  board  and  Its  members  to  the  extent 
that  the  claims  were  based  on  allegations  that  the  election  board's 
conduct  was  outside  its  authority. 

The  court  of  appeals  reversed  a  jury  verdict  in  favor  of 
a  terminated  employee  of  a  community  college  in   Board  of  Trustees 
of  the  Sisseton-Wahpeton  Commiinlty  College  v.  VTynde,  18  Indiiui  L. 
Rep.  6033  (N.Plns. Inter tr.Ct. App.  May  3,  1990),  on  the  ground  of 
sovereign  Immunity.   In  that  case,  the  terminated  employee 
essentially  claimed  that  emy  due  process  violation  required  a 
remedy.   The  court  disagreed,  and  reasoned  that  lilce  any  sovereign, 
tribal  governments  ceui  adopt  or  reject  immunity  In  whole  or  in 
part.   In  this  case,  no  consent  to  suit  existed,  and  tribal 
sovereignty  was  paramount  to  the  concept  of  a  remedy  for  a 
violation  of  due  process. 

In  Davis  v.  Keplln,  18  Indian  L.  Rep.  6148  (Turt.Mt. Tr.Ct. 
Sept.  6,  1991),  supra  at  4,  an  eiq)loyee  of  the  Turtle  Mountain 
Tribe  alleged  he  had  been  deprived  of  due  process  when  he  was 
terminated  without  a  hearing.   The  cotirt  held  that  the  ICRA 
abrogated  tribal  sovereign  immunity  in  the  limited  area  of  civil 
rights.   Although  not  entirely  clear,  the  court  seemed  to  be 
attempting  to  distinguish  a  wrongful  termination  claim  from  one 
based  on  deprivation  of  protected  property  right  without  due 
process.   The  court  further  held  that  the  ICRA  did  not  abrogate  the 
individual  defendants'  qualified  immunity  from  suit.   The  court 
dismissed  all  claims  except  the  terminated  e]iq>loyee's  action 
against  the  Tribe  for  equitable  relief  resulting  from  a  claimed 
constitutional  deprivation. 

In  Pawnee  Tribe  of  Olclahoma  v.  Pranseen,  19  Indian  L.  Rep. 
6006  {Ct.lnd. App. --Pawnee  Sept.  17,  1991),  a  bingo  management 
company  alleged  that  the  Pawnee  Tribe  terminated  an  agreement 
without  proper  notice,  resulting  in  a  takicg  of  Its  property 
without  compensation.   Reversing  the  decision  of  the  trial  court, 
the  court  of  appeals  held  that  the  ICRA  did  not  function  as  an 
implied  waiver  of  immunity  which  would  allow  suit  against  the 
Tribe.   The  court  stated  that  this  claim  for  money  damages  was 
entirely  distinct  from  a  case  in  which  it  found  a  waiver  of 
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inmunity  in  conjunction  with  injunctive  relief  involving 

constitutional  rights.   The  court  noted  that  it  would  not  imply  a 

waiver  of  immunity  under  the  ICRA  where  none  ia  made  in  the  f ederaluctant  to 

enter  into  agreements. 

Again,  in  Stone  v.  Swan,  19  Indian  L.  Rep.  6093 
(Colv.Tr.Ct.  Apr.  IS,  1992),  supra  at  5,  the  tribal  court  noted 
generally  the  Tribe's  sovereign  immunity  from  suit.   The  court 
stated,  however,  that  the  due  process  guarantees  of  the  ICRA 
created  a  statutory  exception  to  the  sovereign  immunity  doctrine. 
The  court  thus  rejected  the  government's  claim  that  sovereign 
immunity  barred  review  of  its  actions  in  removing  from  office  a 
member  of  the  business  council  because  they  were  performed  as  part 
of  their  official  duties. 
II.      ANALYSIS  OF  TRIBAL  COURT  DBCISION-MAKIKG 

As  the  previous  discussion  of  cases  indicates,  decisions 
of  numerous  tribes  have  been  reported.   Overall,  the  cases  reflect 
sophisticated  legal  decision-making  that  incorporates  both  federal 
legal  standards  as  well  as  tribal  standards,  norms  and  customs. 
Virtually  every  case  cites  significant  legal  precedent  and/or 
tribal  norms  as  the  backdrop  of  the  decision.   Thus,  regardless  of 
the  result  reached  in  a  specific  case,  courts  are  recognizing  and 
citing  legal  tradition.   The  courts  are  not  simply  rendering  a 
decision  without  a  thorough  imalysis  of  the  law  and  facts. 
Applicable  and  analogous  case  law  is  being  reviewed.   In  the  civil 
rights  arena,  individual  tribal  constitutional  requirements  as  well 
as  the  federal  ICRA  are  being  addressed.   As  such,  tribal  court 
judges  are  demonstrating  a  coiq>lete  understanding  of  the  role  of 
the  courts  in  maintaining  continuity  and  stability  within  the 
tribes. 

Moreover,  as  the  cases  demonstrate,  tribal  court  judges 
have  not  hesitated  to  hold  tribal  governmental  officials 
accountable  for  conduct  that  violates  the  civil  rights  of  tribal 
members.   In  fact,  a  review  of  the  cases  alleging  due  process 
violations  show  that  more  times  than  not  the  cotirt  has  found  the 
government  liable  for  constitutional  violations.   In  nine  cases, 
the  courts  found  due  process  violations  or  that  the  plaintiff  was 
entitled  to  proceed  with  the  claims.   In  six  cases,  the  courts 
rejected  the  claims.   Two  cases  resulted  in  a  determination  by  the 
court  that  the  plaintiff  bad  failed  to  exhaust  administrative 
remedies.   In  another  case,  the  court  asked  for  etn  advisory  opinion 
regarding  the  due  process  concerns  at  issue.   One  case  resulted  in 
a  determination  of  qualified  immunity  on  the  part  of  the  individual 
government  actors. 

Similarly,  of  the  eight  cases  alleging  equal  protection 
violations,  four  courts  found  such  a  violation  and  three  courts 
found  no  violation  of  the  right.   In  one  case,  the  court  declined 
to  reach  the  equal  protection  question  because  the  complaining 
party  failed  to  produce  any  evidence  on  the  claim.   Bere  too,  the 
tribal  courts  are  demonstrating  that  where  tribal  governments  are 
infringing  on  the  civil  rights  of  their  members,  the  court  will  not 
hesitate  to  hold  them  accountable. 

In  the  context  of  the  rights  of  criminal  defendants,  courts 
more  often  than  not  found  that  the  defendants'  rights  had  not  been 
violated.   In  eleven  cases,  the  courts  found  that  the  governmental 
actor,  usually  the  police,  did  not  violate  the  rights  of  the 
accused.   In  four  cases,  the  court  found  violations.   In  one  case, 
the  court  found  it  lacked  jurisdiction  over  the  claim. 

As  the  cases  demonstrate,  tribal  courts  are  willing  to 
protect  the  rights  guaranteed  by  the  ICRA  or  tribal  constitutions. 
The  courts  have  overturned  and  invalidated  tribal  statutes.   They 
have  reversed  decisions  by  housing  authorities  and  election  boards 
when  necessary.   Appellate ' tribal  courts  have  been  willing  to 
reverse  judgments  of  the  trial  court.   The  courts  have  enjoined 
elections  and  proscribed  procedures  that  tribal  governments  must 
follow.   In  short,  tribal  courts  have  given  enforcement  powers  to 
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Che  ICRA  and  other  constitutional  guarantee*. 

Even  where  tribal  courts  have  found  in  favor  of  tribal 
government,  however,  the  courts  have  not  blindly  condoned 
govemnental  action.   The  cases  evince  a  thorough  and  ispartial 
analysis  of  the  facts  and  law.   The  courts  have  studied  the 
situation  to  reach  their  result,  and  the  courts  seem  to  be  striking 
an  appropriate  balance  between  the  claims  of  citizens  and  tribal 
governments.   Indeed,  these  cases  are  at  least  as  detailed  as  a 
number  of  their  state  and  federal  court  counterparts. 

As  with  all  governmental  conduct,  however,  the  doctrine  of 
sovereign  ismtunity  has  barred  a  number  of  suits  against  tribal 
governments.   Those  decisions  generally  have  also  been  well- 
reasoned.   Tribal  courts  consistently  have  recognized  that  waivers 
should  be  narrowly  inteinP^'^ed.   Just  as  Is  found  among  the  feribes  are  supported 
by  statutory  cites,  case  precedent  and  policy  considerations. 

COMCLUSIOR 

The  cases  discussed  In  this  memorandum  make  clear  that 
tribal  courts  are  protecting  the  rights  of  tribal  sMmbers  and 
upholding  important  principles  of  judicial  review.   The  courts  are 
attea^ting  to  meld  tribal  custom  and  norms  with  applicable  legal 
doctrines.   The  decisions  show  impartiality  and  careful  thought. 
Although  the  courts  are  fledgling  and  require  greater  resources  to 
develop  in  their  sophistication.  It  Is  clear  that  people  in  Indian 
country  can  safely  turn  to  the  courts  «rtian  they  feel  their  rights 
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INDIAN  SOVEREIGNTY  SYMPOSIUM  IX 

Tulsa,  Oklahoma 

J\me  4,  1996 

By 

Sandra  Day  O'Connor 
Associate  Justice,  Supreme 'Court  of  the  United  States 

"Lessons  from  the  Third  Sovereign: 
•Indian  Tribal  Courts" 

Today,  in  the.Onited  States,  we  have  three  types  of 
sovereign  entities  --  the  Federal  government,  the  States,  and  the 
Indian  tribes.   Each  of  the  three  sovereigns  has  its  own  judicial 
system,  and  each  plays  em  important  role  in  the  administration  of 
justice  in  this  covintry.   The  part-  played  by  the  tribal  courts  is 
expanding.  As  of  1992,  there  were  about  170  tribal  courts,  with 
jurisdiction  encompassing  a  total  of  perhaps  one  million 
Americans . 

Most  of  the  tribal  courts  that  exist  today  date  from  the 
Indian  Reorganization  Act  of  1934.   Before  the  Act,  tribal 
judicial  systems  were  based  around  the  Courts  of  Indian  Offenses, 
which  were  set  up  in  the  1880 's  by  the  federal  Office  of  Indian 
Affairs.   Passage  of  the  Indian  Reorganization  Act  allowed  the 
tribes  to  organize  their  governments,  by  drafting  their  own 
constitutions,  adopting  their  own  Taws  through  tribal  councils, 
and  setting  up  fheir  own  court  systems."  "By  that  time,  however, 
enormous  disruptions  in  customciry  Native  American  life  had  been 
wrought  by  factors  such  as  forced  migration,  settlement  on  the 
reservations,  the  allotment  system,  cind  the  imposition  of 
unfamiliar  Anglo-American  institutions.   Consequently,  in  1934, 
most  tribes  had  only  a  dim  memory  of  traditional  dispute 
resolution  systems  and  were  not  in  a  position  to  recreate 
historical  forms  of  justice. 

Swift  replacement  of  the  current  systems  by  traditional 
dispute -settling  institutions  was  not  possible.   Therefore,  while 
a  few  tribes,-"  such  as  the  New  Mexico  Pueblos,  have  "traditional 
courts"  based  on  Indian  custom,  most  modem  reservation  judicial 
systems  do  not  trace  their  roots  to  traditional  Indian  fora  for 
dispute  resolution.  Rather,  because  the  tribes  were  familiar 
with  the  regulations  eind  procedures  of  the  Bureau  of  Indian 
Affairs,  that  model  provided  the  framework  for  most  of  the  tribal 
courts.   Nevertheless,  many  tribes  today  attempt  to  incorporate 
traditional  tribal  values,  symbols",  and  customs  into  their 
courtrooms  and  decisionB.   Some  tribal  courts,  in  proceedings" 
that  otherwise  differ  little  from  what  would  be  seen  in  State  or 
Federal  court,  have"  incorporated  traditional  features  of  Indieui 
dispute-resolution  to  try  to  infuse  the  proceedings  with  values 
of  consensus  and  community.   For  example,  the  placement  of 
litigants  and  court  personnel  in  a  circle  aspires  to  minimize  the 
appearance  of  hierarchy  and  highlight  the  participation  and  needs 
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of  the  entire  group  in  place  of  any  one  individual. 

The  tribal  courts,  while  relatively  young,  are  developing  in 
leaps  and  bounds.   For  example,  many  tribes  are  working  to  revise 
their  tribal  constitutions  and  to  codify  their  civil,  regulator^', 
and  criminal  laws  to  provide  greater  guidance  auid  predictability 
in  tribal  justice.  At  the  same  time,  tribes  have  expanded  the 
use  of  traditional  law.   Many  tribal  codes  now  combine  unique 
tribal  law  with  adapted  State -and  Federal  law  principles.   The 
number  of  law-trained.-Native  Americans  has  increased.   Both  State 
and  Federal  courts  continue  to  recognize  the  tribal  courts  as 
important  fora  for  resolution  of  reservation-based  claims 
involving  both  Indi'ans  and  non-  Indians . 

Tribal  courts  today  face  signif iceuit  challenges .   They  must 
work  to  satisfy  the  sometimes-competing  demands  of  those  inside 
and  outside  the  tribal  communities.  But  while  the  challenges  are 
great,  the  effective  operation  of  tribal  courts  are  essential  to 
promote  the  sovereignty  Eoid  self -governance  of  the  Indian  tribes. 
As  the  Court  on  which  I  serve  has  recognized,  "Tribal  courts  play 
a  vital  role  in  tribal  self-government,  and  the  Federal 
Government  has  consistently  encouraged" their  development."  Iowa 
Mut ■  Ins.  Co.  V.  LaPlante.  480  U.  S.  9  (1987) . 

To  fulfill  their  role  as  eua  essential  branch  of  tribal 
government ,  the  tribal  courts  must  provide  a  forum  that  commands 
the  respect  of  both  the  tribal  community  and  of  non-tribal 
courts,  governments,  euid  litigants.   To  do  so,  these  courts  need 
to  be  perceived  as  both  fair  and  principled.  And  at  the  same 
time  the  courts  seek  to  satisfy  these  conditions,  they' strive  to 
embody  tribal  values  -  values- that,  at  times,  suggest  the  use  of 
different  methods  them  those  used  in  the  Anglo-American, 
adversarial,  common-law  traditioni 

While  tribal  courts  now  include  within  their  jurisdiction  a 
broad  range  of  issues,  they  naturally  tedte  a  particular  interest 
in  the  issues  which  are  most  pressing  to  the  population  which 
they  serve.   Issues  related  to  the  family,  and  to  the  control  of 
natural  resources  such  as  lamd,  water,  oil,  fish,  and  timber,  are 
of  particular  interest  to  the  tribal  coiirte,  both  because 
important  tribal  traditions  are  implicated  and  because  these 
issues  have  a  vital  and  recurring  intact  on  the  welfare  of  the 
community. 

In  addressing  the  matters  that  come  before  them,  the 
decision-making  process  by  tribal  courts  need  not,  and  does  hot 
always,  replicate  the  process  iindertedcen  in  State  and  Federal 
courts.   Tribal  courts  often  act  more  quickly,  and  more 
informally,  than  do  their  counterparts.   The  factors  considered 
to  reach  a  decision,  the  procedxires  used,  amd  the  piinishment  or 
resolution  arrived  at/  may  differ  in  reflection  of  tribal  values. 
Tribal  court  judges  frequently  are  tribal  members  who  seek  to_ 
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infuse  cultural  values  into  the  process. 

While  tribal  customs  and  beliefs  vary,  of  course,  from  tribe 
to  tribe,  some  general  patterns  emerge.   In  place  of  the  Anglo- 
American  system's  emphasis  on  punishment  and  deterrence,  with  a 
"win-lose"  approach  that  often  drives  parties  to  adopt  extreme 
adversarial  positions,  some  tribal  judicial  systems  seek  to 
achieve  a  restorative  justice,  with  emphasis  on  restitution 
rather  than  retribution  and  on  keeping  harmonious  relations  among 
the  members  of  the  commiinity.  To  further  these  traditional 
Native  American  values,  tribal  courts  may  employ  inclusive 
discussion  and  creative  problem- solving.   The  focus  en 
traditional  values  in  contemporary  circumstances  has  permitted 
tribal  courts  to  conceive  of  alternatives  to  conventional 
adversarial  processes. 

The  development  of  different  methods  of  solving  disputes  in 
tribal  legal  systems  provides  the  tribal  courts  with  a  way  both 
to  incorporate  traditional  values  cind  to  hold  up  an  example  to 
the  nation  about  the  possibilities  of  alternative  dispute 
resolution.   New  methods  have  much  to  offer  to  the  tribal 
communities,  and  much  to  teach  the  other  court  systems  operating 
in  the  United  States.   For  about  the  last  fifteen  years,  in 
recognition  of  the  plain  fact  that  the  adversarial  process  is 
often  not  the  best  means  to  a  fair  outcome,  both  the  State  amd 
Federal  systems  have  turned  with  increasing  interest  to  the 
possibilities  offered  by  mediation,  arbitration,  euid  other  forms 
of  alternative  dispute  resolution.   In  many  situations, 
alternative  methods  offer  a  quicker,  more  personal,  and  more 
efficient  way  of  arriving  at  an  answer  for  the  parties' 
difficulties. 

The  special  strengths  of  the  tribeQ  courts  -  their  proximity 
to  the  people  served,  the  closeness  of  the  relations  among  the 
parties  and  the  coiirt,  their  often  greater  flexibility  euid 
informality  -  give  tribal  courts  special  opportunities  to  develop 
alternative  methods  of  dispute  resolution.  Many  of  the  issues 
which  come  mogt  frequently  to  tribal  courts  lend  themselves  to 
alternative  methods  of  resolution.   For  example,  vital  issues 
touching  on  domestic  relations,  child  custody,  probate,  tort,  and 
criminal  prosecutions,  may  be  solved  more  satisfactorily  using  a 
non- adversarial  method.  A  cooperative  process  is  particularly 
useful  where  family  issues,  particularly  related  to  children,  are 
involved,  because  the  process  helps  the  parties  to  work  together 
to  arrive  at  a  fair  and  workable  solution.  An  adversarial 
process,  in  contrast,  may  worsen  the  strains  between  members  of 
the  family,  aind  create  new  conflicts  to  fuel  the  old.  Too, 
family  problems  lend  themselves  to  methods  of  resolution  shaped 
by  the  particular  character  of  individual  tribal  courts,  because 
family  issues  -  involving  child  custody,  juvenile  crimes, 
marriage,  and  inheritance  -  are  ones  where  tradition  provides  a 
critical  guidance  for  social  behavior. 
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Many  tribal  courts  have  already  developed  methods  that  meet 
the  needs  of  their  communities  and  use  the  underlying  traditions 
and  values  to  the  extent  possible.  A  good  exait^jle  is  the  Navajo 
Peacemaker  Court,  which  was  formed  in  1982  by  the  Judicial 
Conference  of  the  Navajo  Nation  to  provide  a  forum  for 
traditional  mediation.   The  Navajo  Peacemaker  Court  is  now  an 
active,  modern  legal  institution  which  incorporates  traditional 
Navajo  concepts  into  a  judicial  process  for  dispute  resolution. 
The  process  is  directed  by  a  mediator,  who  acts  to  guide  and 
encourage  parties  to  resolve  their  dispute.   The  process  relies  " 
on  parties'  participation  auid  commitment  to  reaching  a  solution, 
rather  than  on  the  imposition  of  a  judgment  by  an  impersonal 
decisionmaker.   The"  Navajo  Peacemaker  Court  successfully  blends 
beneficial  aspects  of  both  Anglo-American  eind  Indiain  traditions. 

The  Northwest  Intertribal  Court  System,  a  consortium  of  15 
tribes  in  the  Pacific  Northwest,  was  set  up  in  1979  to  provide 
court  services  and  personnel  to  the  individual  tribal  courts  of 
member  tribes.   Several  of  the  member  tribes  have  supplemented 
their  formal  tribal  court  system  with  Peacemaker  programs  - 
programs  that  are  based  on  traditional  values  of  consensus  and 
respectful  attention  to  individuals. 

The  Indian  communities'  interest  in  the  development  of 
alternatives  for  dispute  resolution  has  led  to  the  development  of 
the  Indian  Dispute  Resolution  Services,  a  group  formed  about  six 
years  ago  to  provide  training  in  conflict  resolution.   That 
organization  is  helping  Indian  communities  to  settle  unresolved 
disputes  around  the  county  emd  to  provide  fair  and  timely 
outcomes  for  parties. 

Mediation  can  be  effective  not  only  within  a  tribal 
community,  but  also  between  the  tribe  and  other  groups.   The 
Native  American  Heritage  Commission  euid  the  Community  Relations 
Service  of  the  United  States  Depzurtment  of  Justice  have 
collaborated  on  several  mediation  cases  involving  the 
repatriation  of  Indiein  remains.   Some  mediations  took  place 
between  tribes  and  developers  who  had  discovered  remains  at 
construction  qites;  others  took  place  between  tribes  and 
universities  that  Wemted  the  remains  for  academic  research. 
Mediation  worked  to  settle  successfully  the  many  conflicts  that 
arose  over  the  proper  treatment  and  assignment  of  such  ancestral 
remains  and  funerary  objects. 

The  development  of  methods  of  alternative  dispute  resolution 
may  help  tribal  courts  to  expemd  the  exercise  of  their  authority 
over  more  civil  cases.  Historically,  the  great  majority  of  cases 
heard  in  tribal  courts  involves  criminal  matters,  with  relatively 
few  civil  disputes  decided.   This  might  reflect  the  time  emd 
expense  required  for  civil  cases,  the  courts'  reluctance  to 
handle  civil  cases  because  of  a  lack  of  familiarity  or  advanced 
legal  training,  or  perhaps  because  tribal  courts  serve  a  less 
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litigious  community.   Development  of  alternative  methods  of 
dispute  resolution  allows  the  tribal  courts  to  take  advantage  of 
their  strengths  in  order  to  provide  efficient  amd  fair  resolution 
of  such  conflicts. 

It  is  to  be  hoped  that  the  tribal  courts  will  continue  to 
explore  additional  possibilities  for  alternative  methods  of 
dispute  resolution.   These  methods  need  not  be  limited  in  scope 
to  disputes  within  a  tribe,  but  could  be  used  also  to  resolve 
conflicts  between  one  "tribe  and  einother  ,  and  between  a  tribe  and 
the  State  and  Federal  government,  political  iinit-s,  private 
investors,  or  contractors.   At  its  best,  such  a  method  would 
provide  a  cooperative,  relaxed  forum  for  the  conclusion  of 
disputes,  with  use  of  a  process  that  would  include  all  interested 
parties  to  ensure  their  involvement  and  their  consent;  euid,  at 
the  same  time,  offer  importcuit  practical  advantages  by 
accomplishing  its  tasks  more  agreeably,  more  quickly,  and  less 
expensively  than  the  adversarial  mode.   By  expanding  such 
techniques,  the  tribal  courts  may  set  out  the  paradigm  for  other 
courts  to  follow. 

While  tribal  courts  seek  to  incorporate  the  best  elements  of 
their  own  customs  into  the  courts'  procedures  cuid  decisions,  the 
tribal  courts  have  also  sought  to  include  useful  aspects  of  the 
Anglo-American  tradition.   For  example,  more  and  more  tribal 
judicial  systems  have  established  mechanisms  to  ensure  the 
effective  appealability  of  decisions  to  higher  courts.  Too,  some 
tribes  have  sought  to  provide  tribal  judiciaries  with  the 
authority  to  conduct  review  of  regulations  and  ordinances 
promulgated  by  the  tribal  council.   And  one  of  the  most  important 
initiatives  is  the  move  to  ensure  judicial  independence  for 
tribal  judges.   Tribal  courts  are  often  subject  to  the  complete 
control  of  the  tribal  councils,  whose  powers  often  include  the 
ability  to  select  and  remove  judges.   Therefore,  the  courts  may 
be  perceived  as  a  subordinate  arm  of  the  coiincils  rather  than  as 
a  separate  cuid  equal  branch  of  government.   The  existence  of  such 
control  is  not  conducive  to  neutral  adjudication  on  the  merits 
and  cam  threaten  the  integrity  of  the  tribal  judiciary.   Some 
tribes,  like  the  Cheyenne  River  Sioux  Tribe  in  South  Dakota,  have 
amended  their  constitutions  to  provide  for  formal  separation  of 
powers. 

A  vital  improvement  made  by  tribal  judicial  systems  is  the 
growing  number,  of  law- trained,  well -prepared,  people  participating 
in  the  system,  both  as  lawyers  and  judges.  'Many  tribal  judges  . 
have  taken  steps  to  craft  ethical  guidelines  and  to  institute  ■■ 
tribal  bar  requirements  for  the  lawyers  who  practice  before  them, 
emd  have  participated  themselves  in  further  training  f or_  the  task 
of  judging.   Bpth^lawyers_  and_  judges  must  knowledgeable  -imd  '\ 
principled  if..the_tribal.3'udiciai"  systems  are  to"  engender  ; 
confidence  in~  the" f aimess_  and  integrity  of  their  courts.   -• 
Whether  in  tribal  court,  state  court," "Dr  fedeTai  court,  the  - 
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exercise  of  a  court's  jurisdiction  is  a  serious  matter,  and  all 
persons  -  Indian  and  non- Indian  -  who  come  before  a  court  are 
entitled  to  just  and  reasoned  proceedings. 

The  judicial  systems  of  the  three  sovereigns  -  the  Indian 
tribes,  the  federal  government,  cind  the  States  -  have  much  to 
teach  one  another.   While  each  system  will  develop  along 
different  lines,  each  cam  take  the  best  from  the  others.   Just  as 
"a  single  courageous  State  may,  if  its  citizens  choose,  serve  as 
a  laboratory,"  New  State  Ice  Co.  v.  Liebmann.  285  U.  S.  310,  311 
(1931)  (Brandeis,  J. ,  .dissenting)  ,  for  the  development  of  laws,  .. 
the  experiments  and  examples  provided  by  the  various  Indian 
tribes  and  their  courts  may  offer  models  for  the  entire  nation  to 
follow.   To  give  but  one  example,  the  Navajo  Peacemalcer  Court  has 
been  studied  not  only  by  officials  within  this  covintry,  but  also 
from  Australia,  New  Zealand,  Canada,  and   South  Africa,  for 
possible  use.   The  Indian  tribal  courts'  development  of  further 
methods  of  dispute  resolution  will  provide  a  model  from  which  the 
Federal  and  State  courts  can  benefit  as  they  seek  to  encompass 
alternatives  to  the  Anglo-American  adversarial  model.  And,  while 
tribal  courts  currently  seek  to  expcuid  the  role  of  traditional 
law  in  their  judicial  systems,  they  may  well  choose  to 
incorporate  some  of  the  features  of  the  Anglo-Americcm  system, 
such  as  access  to  an  effective  appeal  «md  the  independence  of  the 
judiciary. 

The  role  of  tribal  courts  continues  to  expand',    and  these 
courts  have  eui  increasingly  importeuit  role  to  play  in  the 
administration  of  the  laws  of  our  nation.  The  three  sovereigns 
can  learn  from  each  other,  and  the  strengths  and  weaknesses  of 
the  different  systems  provide  models  for  courts  to  consider. 
Whether  tribal  court,  state  court,  or  federal  court,  we  must  all 
strive  to  make  the  dispensation  of  justice  in  this  country  as 
fair,  efficient,  and  principled -as  we  can. 
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HISTORY 

CJY-55-85,  July  25,  1985. 

AOVP- 10 1-69,  April  15, 1969. 

Revision  note.  Reworded  for  grammatical  content,  statutory  form,  and  clarity. 

§  502.  Spelling  of  "Navajo" 

All  use  of  the  name  "Navajo"  shall  use  the  spelling  "j",  not  "h". 

HISTORY 

C;Y-55-85,  July  25,  1985. 

ACAP- 10 1-69,  April  15,1969. 

Revision  note.  Reworded  for  grammatical  content,  statutory  form,  and  clarity. 

Subchapter  2.    Navajo  Sovereign  Immunity  Act 

HISTORY 

Redesignation.  Sections  351-355  were  redesignated  §§551-555  for  numerical 
consistency. 

§  551.  Establishment 

There  is  established  the  Navajo  Sovereign  Immunity  Act. 

HISTORY 

CMY-42-80,  May6,  1980. 

Revision  note.  Slightly  reworded  for  purposes  of  statutory  form. 

§  552.  Definitions 

For  the  purposes  of  this  subchapter,  "Navajo  Nation"  means: 

A.  The  Navajo  Nation  Council; 

B.  The  President,  Navajo  Nation; 

C.  The  Vice-President,  Navajo  Nation; 

D.  The  Delegates  to  the  Navajo  Nation  Council; 

E.  The  Certified  Chapters  of  the  Navajo  Nation; 

F.  The  Grazing  Committees  of  the  Navajo  Nation; 

G.  The  Land  Boards  of  the  Navajo  Nation; 

H.  The  Executive  Branch  of  the  Navajo  Nation  government; 

I.    The  Judicial  Branch  of  the  Navajo  Nation  government; 

J.    TheCommissionsof  the  Navajo  Nation  government; 

K.  The  Committees  of  the  Navajo  Nation  Council; 

L.   The  Legislative  Secretary  of  the  Navajo  Nation  Council; 

M.  The  Enterprises  of  the  Navajo  Nation; 

N.  Navajo  Community  College. 

HISTORY 

CMY-28-88,  May6,  1988. 
CMY-42-80,  May  6.  1980. 
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Ch.  5  GENERAL  PROVISIONS  T.l    §    554 

§  553.  General  principles  of  sovereign  immunity 

A.  The  Navajo  Nation  is  a  sovereign  nation  which  is  immune  from 
suit. 

B.  Sovereign  immunity  is  an  inherent  attribute  of  the  Navajo  Nation 
as  a  sovereign  nation  and  is  neither  judicially  created  by  any  court, 
including  the  Courts  of  the  Navajo  Nation,  nor  derived  from  nor 
bestowed  upon  the  Navajo  Nation  by  any  other  nation  or  government. 

C.  The  Courts  of  the  Navajo  Nation  are  created  by  the  Navajo 
Nation  Council  within  the  government  of  the  Navajo  Nation  and  the 
jurisdiction  and  powers  of  the  courts  of  the  Navajo  Nation,  particularly 
with  regard  to  suits  against  the  Navajo  Nation,  are  derived  from  and 
limited  by  the  Navajo  Nation  Council  as  the  governing  body  of  the 
Navajo  Nation. 

D.  The  special  authority  of  the  Congress  of  the  United  States  relating 
to  Indian  afi^irs  derives  from  and  is  consistent  with  the  recognition  and 
fulfillment  of  its  unique  trust  obligations  to  protect  and  preserve  the 
inherent  attributes  of  Indian  tribal  self-government. 

E.  The  Navajo  Nation  Council  has  enacted  the  Navajo  Nation  Bill 
of  Rights  in  recognition  of  the  interests  and  rights  of  the  People  of  the 
Navajo  Nation,  from  %vhom  the  sovereignty  of  the  Navajo  Nation 
derives,  as  express  self-UmiUtions  upon  the  exercise  of  its  sovereign 
powers  and  has  provided  herein  for  specific  remedies  and  redress  for 
individuals  from  the  government  of  the  Navajo  Nation  as  only  the 
governing  body  of  the  Navajo  Nation  is  empowered  and  responsible  to 
determine  on  behalf  of  the  People  of  the  Navajo  Nation. 

F.  Neither  the  President,  Navajo  Nation,  the  Vice-President,  Navajo 
Nation,  nor  the  delegates  to  the  Navajo  Nation  Council  may  be  sub- 
poenaed or  otherwise  compelled  to  appear  or  testify  in  the  Courts  of 
the  Navajo  Nation  or  any  proceeding  which  is  under  the  jurisdiction  of 
the  Courts  of  the  Navajo  Nation  concerning  any  matter  involving  such 
ofTiciars  actions  pursuant  to  his/her  official  duties. 

HISTORY 

CMY-28-88.May6. 1988. 
CMY-42-80.May6. 1980. 

$  554.  Exceptions  to  die  general  principles  of  sovereign  immunity; 
purpose  and  intent 

A.  The  purpose  and  intent  of  the  Navajo  Sovereign  Immunity  Act 
is  to  balance  the  interest  of  the  individual  parties  in  obtaining  the 
benefits  and  just  redress  to  which  they  are  entitled  under  the  law  in 
accordance  with  orderly  process  of  the  Navajo  government,  while  at  the 
same  time  protecting  the  legitimate  public  interest  in  securing  the 
purpose  and  benefits  of  their  public  funds  and  assets,  and  the  ability  of 
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their  government  to  function  without  undue  interference  in  further- 
ance of  the  general  welfare  and  the  greatest  good  of  all  people.  All  of  the 
provisions  of  this  Act  shall  be  applied  as  hereinafter  set  forth  in  order 
to  carry  out  this  stated  purpose  and  intent  of  the  Navajo  Nation 
Council,  as  the  governing  body  of  the  Navajo  Nation. 

B.  The  Navajo  Nation  may  be  sued  in  the  Courts  of  the  Navajo 
Nation  when  explicitly  authorized  by  applicable  federal  law. 

C.  The  Navajo  Nation  may  be  sued  only  in  the  Courts  of  the  Navajo 
Nation  when  explicitly  authorized  by  Resolution  of  the  Navajo  Nation 
Council. 

D.  Any  exception  to  the  immunity  of  the  Navajo  Nation  and  as- 
sumption of  liability  pursuant  to  this  Act  does  not  apply  in  circum- 
stances in  which  such  liability  has  been  or  is  hereafter  assumed  by  third 
parties,  including  any  other  governmental  body  or  agency,  nor  for 
which  the  Navajo  Nation  has  been  or  is  hereafter  indemnified  or  held 
harmless  by  such  parties,  to  the  extent  of  such  assumption  or  indemni- 
fication of  liability.  Nor  does  any  liability  assumed  by  the  Navajo  Nation 
pursuant  to  this  Act  extend  to  any  party  or  parties  as  third  party 
beneficiary  or  otherwise,  other  than  the  party  or  parties  to  whom  such 
liability  is  expressly  assumed,  and  then  only  to  the  extent,  circumstances 
and  conditions  specified  thereby. 

E.  Any  liability  of  a  public  entity  or  public  officer,  employee  or  agent 
assumed  pursuant  to  this  Act  is  subject  to  any  other  immunity  of  that 
public  entity  or  person  and  is  subject  to  any  defense  which  would  be 
available  to  the  public  entity  or  person  if  they  were  private  entities 
and/or  persons. 

1 .  A  public  entity  is  not  liable  for  any  injury  or  damage  resulting 
from  an  act  or  omission  of  any  public  officer,  employee  or  agent  if 
that  party  is  not  liable;  nor  for  the  actions  or  omissions  of  public 
officers,  employees  or  agents  which  are  determined  to  be  contrary  to 
or  without  authorization  or  otherwise  outside  or  beyond  the  course 
and  scope  of  such  officer's,  employee's  or  agent's  authority. 

2.  This  section  does  not  immunize  a  public  officer,  employee  or 
agent  from  individual  liability,  not  within  Navajo  Nation  insurance 
coverage,  for  the  full  measure  of  the  recovery  applicable  to  a  person 
in  the  private  sector,  if  it  is  established  that  such  conduct  was  outside 
the  scope  of  his  or  her  employment  and/or  authority. 

3.  Volunteers  duly  authorized  by  the  Navajo  Nation  or  any 
political  sub-division  thereof,  in  performing  any  of  their  authorized 
functions  or  duties  or  training  for  such  functions  or  duties,  shall  have 
the  same  degree  of  responsibility  for  their  actions  and  enjoy  the  same 
immunities  as  officers  and  employees  of  the  Navajo  Nation  and  its 
governmental  entities  performing  similar  work. 


12 


552 


Ch.  5      •  GENERAL  PROVISIONS  T.l    §   554 

F.  The  Navajo  Nation  may  be  sued  only  in  the  Courts  of  the  Navajo 
Nation  with  respect  to  any  claim  which  is  within  the  express  coverage 
and  not  excluded  by  either  commercial  liability  insurance  carried  by  the 
Navajo  Nation  or  an  established  Navajo  Nation  self-insured  and/or 
other  claims  program  of  the  Navajo  Nation  government,  approved  and 
adopted  pursuant  to  the  laws  of  the  Navajo  Nation  and  further,  subject 
to  the  following  provisions  and  limitation: 

1 .  No  judgment,  order  or  award  pertaining  to  any  claims  permit- 
ted hereunder  shall  be  for  more  than  the  limits  of  valid  and  collect- 
able liability  insurance  policies  carried  by  the  Navajo  Nation 
covering  each  such  claim  and  in  force  at  the  time  of  such  judgment, 
including  deductible  amounts  to  the  extent  appropriated  by  the 
Navajo  Nation  Council;  nor  for  more  than  the  amount  of  coverage 
provided  for  each  such  claim  under  established  claim  reserves  as 
appropriated  by  the  Navajo  Nation  Council,  or  otherwise  established 
pursuant  to  any  self-insured  liability  and/or  other  Navajo  Nation 
government  claims  program,  approved  and  adopted  pursuant  to  the 
laws  of  the  Navajo  Nation; 

2.  Any  such  judgment,  order  or  award  may  only  be  satisfied 
pursuant  to  the  express  provisions  of  the  policy(ies)  of  liability 
insurance  and/or  established  self-insured  or  government  claims  pro- 
gram of  the  Navajo  Nation  which  are  in  effect  at  the  time  of  each 
such  judgment,  order  or  award.  Regardless  of  the  existence  of  appli- 
cable and  collectible  commercial  insurance  coverage  at  the  time  any 
cause  of  action  arises  or  suit  is  filed  against  the  Navajo  Nation,  in  no 
event  shall  any  funds  or  other  property  of  the  Navajo  Nation  be  liable 
for  satisfaction  of  any  judgment  against  the  Navajo  Nation  and/or 
other  insureds  thereunder,  beyond  the  limits  of  any  amounts  specifi- 
cally appropriated  and/or  reserved  therefor  at  the  time  of  judgment, 
which  shall  be  modified  by  law  in  accordance  with  such  limitation 
of  funds.  This  limitation  shall  apply  to  any  deductible  or  retained 
liability  or  otherwise  resulting  from  any  inability  or  insolvency  oc- 
curring any  time  prior  to  entry  of  such  judgment; 

3.  No  cause  of  action  shall  lie  and  no  judgment  maybe  entered 
or  awarded  on  any  claim  for  punitive  or  exemplary  damages  against 
the  Navajo  Nation;  nor  against  any  officer,  employee  or  agent  of  the 
Navajo  Nation  acting  within  the  course  and  scope  of  the  authority 
of  such  office,  employment  or  agency; 

4.  Notwithstanding  any  provisions  of  this  subsection  (F),  there 
shall  be  no  exception  to  the  sovereign  immunity  of  public  entities, 
oflTicials,  employees  or  agents  of  the  Navajo  Nation  from  claims  for 
injury  or  damage  alleged  to  have  been  sustained  by: 
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a.  Policy  decisions  or  the  exercise  of  discretion  made  by  a 
public  official,  employee  or  agent  in  the  exercise  or  judgment  or 
discretion  vested  in  the  entity  or  individual; 

b.  A  decision  made  in  good  faith  and  without  gross  negligence 
in  carrying  out  the  law,  except  that  this  provision  does  not 
immunize  a  public  entity,  officer,  employee  or  agent  from  liabil- 
ity for  false  arrest,  false  imprisonment  or  malicious  prosecution; 

c.  Legislative  or  Judicial  action  or  inaction  or  administrative 
action  or  inaction  of  a  legislative  or  judicial  nature,  such  as 
adopting  or  failure  to  adopt  a  law  or  by  failing  to  enforce  a  law; 

d.  Issuance,  denial,  suspension  or  revocation  of,  or  the  failure 
or  refusal  to  issue,  deny,  suspend  or  revoke,  any  permit,  license, 
certificate,  approval,  order  or  similar  authorization,  nor  by  the 
termination  or  reduction  of  benefits  under  a  public  assistance 
program;  if  the  public  entity,  officer,  employee  or  agent  of  the 
Navajo  Nation  is  authorized  by  law  to  determine  whether  or  not 
such  authorization  or  benefits  should  be  issued,  denied,  sus- 
pended or  revoked; 

e.  Probation,  parole,  furlough  or  release  from  confinement 
of  a  prisoner  or  other  detainee  or  from  the  terms  and  conditions 
or  the  revocation  thereof,  except  upon  a  showing  of  gross  negli- 
gence; 

f.  Any  injury  or  damage  caused  by  an  escaping  or  escaped 
person  or  prisoner,  a  person  resisting  arrest  or  by  a  prisoner  to 
himself  or  herself,  or  to  any  other  prisoner,  except  upon  showing 
of  gross  negligence; 

g.  The  enumeration  of  the  above  immunities  shall  not  be 
construed  to  waive  any  other  immunities,  nor  to  assume  any 
liability  except  as  explicitly  provided  in  this  Act. 

5.  Subject  to  all  other  provisions  of  this  Act,  the  express  coverage 
of  any  commercial  liability  policy  insuring  the  Navajo  Nation  or  of 
any  self-insurance  program  established  by  the  Navajo  Nation,  for 
sums  which  the  Navajo  Nation  as  insured  shall  become  legally 
obligated  to  pay  as  damage  because  of  personal  injury  and/or  prop- 
erty damages  shall  include  liability  for  such  actual  monetary  loss  and 
damage  which  is  established  by  clear  and  convincing  evidence,  to  be 
the  direct  and  proximate  result  of  the  wrongful  deprivation  or 
impairment  of  civil  rights  as  set  forth  in  Chapter  1  of  Title  1  of  the 
Navajo  Nation  Code,  the  Bill  of  Rights  of  the  Navajo  Nation.  In  the 
sound  exercise  of  judicial  discretion,  the  Courts  of  the  Navajo  Nation 
may,  to  the  extent  deemed  proper  and  appropriate  in  any  action  for 
damages  for  wrongful  deprivation  or  impairment  of  civil  rights  as 
provided  herein,  award  necessary  costs  of  suit  and/or  reasonable  fees; 
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based  upon  time  and  value,  incurred  for  legal  representation;  or 

require  each  or  any  party  thereto,  to  bear  their  own  respective  costs 

and/or  legal  fees  incurred  therein. 

G.  Any  officer,  employee  or  agent  of  the  Navajo  Nation  may  be  sued 
in  the  Courts  of  the  Navajo  Nation  to  compel  him/her  to  perform 
his/her  responsibility  under  the  expressly  applicable  laws  of  the  United 
States  and  of  the  Navajo  Nation,  which  shall  include  the  Bill  of  Rights 
of  the  Navajo  Nation,  as  set  forth  in  Chapter  I,  Title  1,  Navajo  Nation 
Code. 

1.  Relief  awarded  by  the  Courts  of  the  Navajo  Nation  under  this 
subsection  (G)  shall  be  limited  to  declaratory  or  prospective  manda- 
mus or  injunctive  relief  and  in  accordance  with  the  express  provi- 
sions of  the  laws  of  the  United  States  and  the  Navajo  Nation 
establishing  the  responsibility  for  such  performance.  The  Courts 
may  further,  in  the  exercise  of  judicial  discretion,  award  necessary 
costs  of  suit  and/or  reasonable  fees  for  legal  representation,  in  the 
same  manner  and  to  the  same  extent  provided  in  paragraph  (5) 
subsection  (F)  hereof. 

2.  No  relief  as  provided  under  this  subsection  (G)  may  be 
awarded  by  the  Courts  of  the  Navajo  Nation  without  actual  notice 
to  the  defendant(s),  nor  before  the  time  provided  in  this  Act  for 
answering  complaints,  motions  or  orders  to  show  cause,  nor  without 
opportunity  for  full  hearing  of  ail  defenses  and  objection  thereto,  in 
accordance  with  all  provisions  of  this  Act  all  other  applicable  law(s). 

3.  This  subsection  (G)  shall  not  apply  to  the  President  of  the 
Navajo  Nation,  the  Vice-President  of  the  Navajo  Nation,  or  the 
delegates  to  the  Navajo  Nation  Council. 

H.  Contracted  or  otherwise  retained  counsel  and  other  attorneys 
employed  by  the  Navajo  Nation  may  be  sued  for  malpractice  when 
authorized  by  the  Government  Services  Committee  of  the  Navajo 
Nation  Council. 

I.  The  Navajo  Nation  may  be  sued  by  Navajo  contractors  and/or 
their  sureties  on  construction  development  or  reclamation  contracts, 
provided: 

1.  The  contractor's  contract  is  properly  approved  by  the  appro- 
priate Committee  of  the  Navajo  Nation  Council. 

2.  The  contract  is  to  be  performed  by  a  Navajo  contractor  as 
defined  herein  and  is  performed  within  the  territorial  jurisdiction  of 
the  Navajo  Nation. 

3.  Damages  against  the  Navajo  Nation  under  the  consent  to  suit 
granted  by  the  Navajo  Nation  to  Navajo  contractors  and/or  their 
sureties  shall  be  limited  to  damages  claimed  under  applicable  prin- 
ciples of  contract  damage  law,  including  damages  necessary  to  com- 
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pensate  for  fulfilling  the  obligations  under  the  bond,  which  shall 
include  properly  authorized  change  orders  and  properly  authorized 
performance  under  owner  directives  to  proceed  done  under  protest, 
but  shall  not  include: 

a.  Punitive  damages; 

b.  Damages  from  claims  arising  in  tort; 

c.  Damages  caused  by  delays  in  performance  due  to  govern- 
mental re\'iew  and  approval  procedures  of  the  Navajo  Nation  or 
other  governmental  entity  having  the  right  to  review  and/or 
approve  the  contract  or  project;  or 

d.  Damages  caused  by  delay,  contract  modification,  or  con- 
tract termination  of,  due  to  delay  in  or  failure  to  receive  matching 
funds  for  the  contract  or  project. 

4.  Damages  against  the  Navajo  Nation  claimed  above  shall  be 
limited  to  the  dollar  amount  of  the  contract  including  properly 
approved  change  orders. 

5.  The  Navajo  Nation  shall  be  subject  to  suit  under  this  subsec- 
tion (I)  only  in  the  Courts  of  the  Navajo  Nation.  In  determining  the 
Navajo  Nation's  obligations  under  this  subsection  (I),  the  Courts  of 
the  Navajo  Nation  shall  not  give  any  preclusive  effect  against  the 
Navajo  Nation  of  any  determination  by  any  judicial  or  quasi- judicial 
body  except  the  Courts  of  the  Navajo  Nation. 

6.  Navajo  contractor  shall  mean  any  contractor  entitled  to  a 
priority  number  one,  number  two  or  number  three  pursuant  to  the 
Navajo  Nation  Business  Preference  Law. 
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§  555.  Procedure  with  respect  to  actions  authorized  by  this 
subchapter 

A.  Any  person  or  party  desiring  to  institute  suit  against  the  Navajo 
Nation  or  any  officer,  employee  or  agent  of  the  Navajo  Nation  as 
authorized  by  this  subchapter  shall,  as  a  jurisdictional  condition  prece- 
dent provide  notice  to  the  President  of  the  Navajo  Nation  and  the 
Attorney  General  of  the  Navajo  Nation,  as  provided  herein. 

1.  Such  notices  shall  be  sent  by  registered  mail,  addressed  to  the 
main  administrative  offices  of  the  President  of  the  Navajo  Nation 
and  of  the  Attorney  General  of  the  Navajo  Nation,  return  receipts 
requested.  The  time  of  such  notice  shall  commence  to  run  only  from 
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the  date  following  actual  delivery  of  both  notices  as  evidenced  upon 
such  receipts,  and  filed  together  with  such  notices  with  the  Court  in 
which  such  action  is  subsequently  to  be  commenced.  The  President 
of  the  Navajo  Nation  and  the  Attorney  General  of  the  Navajo  Nation 
shall  ensure  the  availability,  during  all  regular  office  hours,  of  office 
staff  personnel  duly  authorized  to  accept  and  receipt  for  delivery  of 
such  notices  provided  herein  and  their  receipt  thereof  shall  not  waive 
the  assertion  of  any  appropriate  defense  pertaining  to  the  validity  of 
such  notice  or  service. 

2.  Such  notices  shall  state  the  name  of  each  prospective  plaintiff, 
the  identity  of  each  prospective  defendant;  the  nature  of  all  claims 
and  relief  which  will  be  sought,  and  the  correct  address,  name  and 
telephone  number  of  each  prospective  plaintiffs  attorney  or  coim- 
selor  (if  any). 

3.  No  action  shall  be  accepted  for  filing  against  the  Navajo  Nation 
or  any  officer,  employee  or  agent  of  the  Navajo  Nation  unless  the 
plaintiff  has  filed  proof  of  compliance  with  this  subsection  by  service 
of  the  notices  as  required  by  this  subsection  at  least  thirty  (30)  days 
prior  to  the  date  of  which  the  compliant  or  any  other  action  is 
proposed  to  be  filed  with  such  Court. 

B.  In  any  action  against  the  Navajo  Nation  or  any  officer,  employee 
or  agent  of  the  Navajo  Nation,  the  time  for  responding  to  valid  service 
of  any  summons  and  complaint  shall  be  sixty  (60)  days;  to  valid  service 
of  any  order  to  show  cause  not  less  than  thirty  (30)  days;  and  to  valid 
service  of  any  motion,  not  less  than  twenty  (20)  days.  Any  claim  against 
the  Navajo  Nation  or  any  public  entity,  officer,  employee  or  agent 
thereof,  which  is  filed  pursuant  to  this  Act,  is  deemed  generally  denied 
sixty  (60)  days  after  valid  service  of  the  complaint,  unless  the  claimant 
or  claimant's  attorney  or  counsel  filing  the  complaint  is  advised  of 
acceptance  or  of  a  specific  or  otherwise  limited  denial  in  writing  or  by 
responsive  pleading  filed  before  the  expiration  of  sixty  (60)  days;  and 
any  such  claim  shafl  otherwise  proceed  in  the  same  manner  as  upon  the 
filing  of  such  general  denial  thereof.  These  time  periods  may  not  be 
shortened  by  Rule  of  Court  or  Judicial  Order,  but  shall  be  extended  by 
any  longer  period  provided  by  other  applicable  law,  rule  or  order  of 
Court. 

C.  Any  person  or  party  filing  a  complaint  against  the  Navajo  Nation 
or  any  officer,  employee  or  agent  of  the  Navajo  Nation  shall  serve  by 
registered  mail,  return  receipt  requested,  a  copy  of  this  complaint 
together  with  summons  duly  issued,  upon  the  President  of  the  Navajo 
Nation  and  the  Attorney  General  of  the  Navajo  Nation.  Service  of 
summons  and  complaint  against  any  officer,  employee  or  agent  of  the 
Navajo  Nation  shall  be  made  by  any  means  authorized  under  the  Rules 
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of  the  Courts  of  the  Navajo  Nation,  provided  that  the  time  for  response 
thereto  shall  be  as  provided  herein  and  service  upon  such  parties  shall 
not  be  affected  by  such  required  service  upon  the  President  of  the 
Navajo  Nation  and  the  Attorney  General  of  the  Navajo  Nation. 

D.  In  any  action  in  which  any  claim  is  asserted  against  the  Navajo 
Nation  or  any  public  entity  thereof,  upon  written  demand  of  the  Navajo 
Nation  Department  of  Justice,  made  at  or  before  the  time  of  answering, 
served  upon  the  opposing  party  and  filed  with  the  Court  where  the 
action  is  pending,  the  place  of  trial  of  such  action  shall  be  changed  to 
Window  Rock,  Navajo  Nation  (Arizona), 
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Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  I  am 
Donald  Hatch,  "Spat-ub-kud" ,  Vice-Chairman  of- the  Tulalip  Tribes  of 
Washington.  I  am  here  to  testify  in  opposition  to  the  language 
which  was  included  as  section  329  in  H.  R.  3662,  as  reported  by  the 
Senate  Subcommittee  on  Interior  Appropriations.  This  language 
would  penalize  Indian  tribes  which  may  have  disputes  with  non- 
Indian  reservation  residents  and  neighbors.  The  Tulalip  Tribes 
enjoys  an  excellent  relationship  with  our  neighboring 
jurisdictions,  Snohomish  County  and  the  Cities  of  Marysville  and 
Everett,  and  believes  that  such  language  would  only  serve  to 
detract  from  the  great  strides  in  Federal  Indian  policy  and  law 
which  have  been  made  over  the  course  of  the  last  30  years. 

The  Tulalip  Tribes  and  Snohomish  County  share  a  long  history 
of  coordinated  land  use  and  resources  planing  and  permitting.  This 
encompasses  the  development  of  Comprehensive  Plans,  permitting, 
watershed  planning,  forestry,  transportation  and  solid  waste 
management  issues.  Considering  that  roughly  50%  of  the  land  area 
on  the  Tulalip  Reservation  is  in  non-Indian  ownership  and  80%  of 
the  population  is  non-Indian,  it  is  only  natural  that  a 
relationship  has  existed  for  some  time  to  govern  reservation 
affairs. 

The  Tribes  and  County  currently  have  a  shared  permit  review 
process  regarding  development  proposals  on  non-Indian  lands. 
Following  submittal  of  an  application,  the  County  forwards  a  copy 
of  the  application  to  the  Tribe  for  comment.  The  application  is 
then  reviewed  by  appropriate  Tribal  Departments  and  comments  are 
forwarded  to  the  County.  For  a  period  of  15  years,  the  County  has 
largely  been  able  to  address  Tribal  concerns,  because  decisions 
were  based  on  a  Comprehensive  Plan  jointly  adopted  in  1972.  At 
that  time,  there  was  a  clear  division  of  permitting  responsibility 
with  the  County  regulating  non-Indian  property  and  the  Tribe 
regulating  Indian  property  on  the  Reservation. 

In  the  mid-eighties,  the  Tribe  recognized  the  inadequacy  of 
the  1972  Plan  and  adopted  a  Planning  Enabling  resolution  to  develop 
a  new  Comprehensive  Plan  that  would  meet  the  unique  needs  of  the 
Tribe  and  Reservation  community.  The  Resolution  created  a  Planning 
Commission  and  charged  it  with  the  development  of  the  Comprehensive 
Plan.  The  Tulalip  Planning  Commission  is  unique  in  that  it 
represents  both  the  Indian  and  non-Indian  population  residing  on 
the  Reservation.  Their  decisions  on  land  use  issues  have  been 
largely  unanimous. 

Snohomish  County  has  not  yet  adopted  the  Tulalip  Comprehensive 
Plan  for  the  Reservation,  but  the  Tribe  and  County  are  currently 
developing  an  inter-local  agreement  which  would  allow  the  Tribal 
Plan  to  govern  land  development  applications  through  a  joint  permit 
review  process.  While  the  agreement  is  being  finalized,  the  Tribe 
has  begun  review  of  subdivision  and  rezone  proposals  on  non-Indian 
lands  parallel  to  County  review  of  those  proposals.  Despite  the 
current  differences  in  the  Plans  utilized  by  the  County  and  the 
Tribe,  both  parties  are  optimistic  that  an  agreement  will  be 
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reached . 

The  Tribe  and  the  County  have  an  exceptional  relationship  with 
respect  to  transportation  planning  on  the  Reservation.  Numerous 
projects,  ranging  from  a  freeway  interchange  and  various  road 
projects  to  a  pedestrian  over-crossing,  were  constructed  through 
coordinated  efforts.  The  County  also  allows  the  Tribe  to  use  road 
mitigation  funds  collected  under  a  County  Road  Mitigation 
Ordinance. 

The  Tribes  participate  in  the  County's  Growth  Management 
planning  efforts  with  representation  on  numerous  committees.  The 
Tribe  is,  or  has  been,  a  member  of  the  following  committees: 
Snohomish  County  Tomorrow,  a  policy-making  forum  of  County  and  City 
representatives;  the  Planning  Advisory  Committee,  a  group  of 
County,  City,  and  Tribal  planners  providing  technical  assistance 
regarding  Growth  Management  Act  issues;  Rural  Forum,  a  group  making 
policy  recommendations  to  the  County  Council  regarding  rural  lands 
policy;  Snohomish  County  Forestry  Advisory  Committee,  charged  with 
designating  resource  lands  and  developing  policies  and  regulations; 
the  Solid  Waste  Advisory  Committee,  developing  policy  on  solid 
waste  disposal;  and  the  Quilceda-Allen  Watershed  Committee.  Tribal 
membership  on  this  bodies  represent  or  represented  ongoing  Tribal 
involvement  in  the  County's  effort  to  plan  under  the  Growth 
Management  Act  and,  in  part,  directly  affected  the  non-Indian  and, 
to  a  lesser  extend,  Indian  lands. 

Over  the  last  three  years,  the  Tribe  has  worked  with  local, 
county  and  state  governments  to  identify  gaps  in  the  public  health 
system  and  to  increase  capacity.  We  have  developed  a  community 
dialogue  based  on  mutual  respect  and  understanding.  Tulalip  has  a 
contract  with  the  Washington  State  Department  of  health  to  provide 
health  and  wellness  education;  and  another  contract  with  the 
Department  of  Social  and  Health  Services  to  provide  Mental  health 
Service. 

The  Tulalip  Tribes"  works  in  conjunction  with  the  Snohomish 
County  Public  Health  Office  to  expand  the  capacity  of  the  Public 
Health  System  and  to  identify  gaps  in  service  to  both  Indian  and 
non-Indian  people  in  Snohomish  County.  These  efforts  include 
sewage  treatment,  water  delivery,  immunization  programs,  health 
assessment,  data  collection,  preventive  health,  and  education  and 
mental  health  services - 

Personal  health  care  is  provided  on  the  reservation  to  Tulalip 
tribal  members,  members  of  other  tribes,  and  individuals  residing 
in  Snohomish  County.  Specialty  services  and  primary  care  are 
purchased  from  medical  practitioners  in  Snohomish  and  King  County, 
providing  over  $4  million  to  local  business  each  year. 

One  of  Tulalip's  highest  priorities  is  to  increase  the  health 
status  of  all  citizens  residing  in  Snohomish  County.  This  has  been 
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accommplished  by  negotiation  and  a  spirit  of  mutual  cooperation 
between  the  Tulalip  Tribes,  Snohomish  County  and  the  State  of 
Washington,  not  through  legislated  punitive  action. 

The  Tribes  cooperate  with  the  cities  of  Marysville  and  Everett 
on  water  and  sewer  delivery  systems  that  benefit  all  concerned  in 
the  area.  We  have  just  completed  an  agreement  with  the  City  of 
Marysville  on  a  water  delivery  system  to  the  reservation  for  the 
business  park  the  Tribe  is  developing. 

The  Tribes  and  the  State  of  Washington  are  working  together  on 
the  possible  state  retrocession  of  PL  83-280  jurisdiction  over  the 
Tulalip  Indian  Reservation.  The  Snohomish  County  Sheriff's  Office 
currently  sub-contracts  a  PL  93-638  contract  for  law  enforcement 
services  on  the  Tulalip  Indian  Reservation.  This  contract  is 
supplemented  with  revenue  generated  by  the  Tulalip  Casino.  The 
Tribes  and  the  County  Sheriff's  Office  have  been  discussing  the 
possibility  of  cross-deputizing  their  respective  law  enforcement 
officers,  and  are  going  to  begin  coordinating  ordinances  to  helping 
a  number  of  law  enforcement  issues  that  need  to  be  resolved.  The 
Marysville  Police  Department  and  Marysville  Fire  District  also 
receive  funds  from  the  Tulalip  Casino  to  offset  increased  services 
created  by  the  Casino. 

The  Tribes  have  been  working  with  the  citizens  of  Hat  Island 
in  the  development  of  shellfish  beds  for  cultivation  and  harvest. 
The  Tribes  have  been  conducting  shellfish  population  studies  on 
their  lands.  The  Tribe  have  been  working  with  the  land  owners  who 
are  interested  in  working  with  the  Tribes  and  want  to  learn  more 
about  shellfish  resources  on  their  tide  lands.  Some  of  the  land 
owners  have  agreed  to  allow  tribal  members  to  harvest  shellfish 
from  their  property.  The  Tribes  have  agreed  to  postpone  any 
shellfish  harvest  until  we  have  reached  a  cooperative  agreement 
with  the  Hat  Island  Property  Owners  Association. 

We  are  working  with  the  city  of  Everett  to  restore  a  'story 
pole'  that  is  almost  75  years  old.  This  'story  pole'  was  carved  by 
Tulalip  Chief  William  Shelton  and  then  he  donated  it  to  the  City  of 
Everett  in  1923.  The  'story  pole'  has  begun  to  deteriorate  at  its 
base.  City  engineers  and  private  citizens  have  noticed  this,  but 
did  not  know  how  to  repair  it.  Over  the  past  few  months,  an 
Everett  couple  have  taken  a  special  interest  in  having  the  'story 
pole'  preserved  for  future  generations.  They  went  to  the  Everett 
City  Council  for  help  in  raising  funds  to  restore  the  'story  pole'. 
The  Everett  City  Council  appropriated  $12,000  for  the  restoration, 
and  then  the  Council  approached  the  Tulalip  Tribes  for  spiritual 
and  technical  assistance  in  restoring  the  pole.  It  was  then  that 
a  Tulalip  Master  Carver  donated  his  time  to  the  restoration  of  the 
'story  pole' . 

The  Tulalip  Tribes,  the  City  of  Everett,  and  private  citizens 
throughout  Snohomish  County  have  all  come  together  to  save  and 
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preserve  a  landmark  and  a  piece  of  history  for  our  future 
generations. 

We  are  building  a  community  Boys  and  Girls  Club  for  all  youth 
in  the  Marysville/Tulalip  area  to  enjoy.  The  Tulalip  facility  of 
the  Boys  and  Girls  Club  will  be  the  first  of  its  kind  on  an  Indian 
reservation  in  the  State  of  Washington,  and  one  of  eight  such 
facilities  on  Indian  reservations  across  the  country.  The  Tulalip 
facility  is  being  touted  as  a  showcase  for  other  reservation  Boys 
and  Girls  Clubs. 

This  facility  is  fast  becoming  a  reality  through  the 
cooperative  efforts  and  funding  from  Department  of  Housing  and 
Urban  Development  competitive  grant  awards  totaling  $525,000;  the 
Boys  and  Girls  Club  of  America  National  Headquarters  contribution 
of  $75,000;  and  from  revenue  generated  by  the  Tulalip  Casino 
Charity  Tables  in  the  amount  of  $600,000.  We  are  also  soliciting 
private  donations  from  tribal  members,  tribal  employees  and 
community  members. 

The  Tulalip  Boys  and  Girls  Club  is  a  prime  example  of  the 
Tulalip  Tribes,  the  Marysville  School  District,  the  Boys  and  Girls 
Club  of  America,  the  Department  of  Housing  and  Urban  Development, 
and  Indian  and  non-Indian  individuals  coming  together  to  fulfill  a 
dream  which  has  positive  influences  on  everyone  in  the  community. 

Several  Tulalip  Tribal  Members  and  Board  Members  serve  on  the 
boards  of  several  organizations  throughout  Snohomish  County  and  the 
State  of  Washington.  It  is  the  intent  of  the  Tulalip  Tribes  to 
establish  and  maintain  congenial  and  productive  relationships  with 
as  many  of  our  neighbors  as  possible.  Examples  of  our  commitment 
are:  Chairman  Stan  Jones  is  on  the  Board  of  Directors  of  the  First 
Heritage  Bank;  I  am  a  member  of  the  School  Board  for  the  Marysville 
School  District,  which  also  serves  the  reservation;  I  am  also  a 
member  of  the  Washington  Inter-Scholastic  Athletic  Association;  we 
have  two  members  on  the  Marysville  Tulalip  Chamber  of  Commerce 
Board  of  Directors;  and  a  tribal  member  has  jointed  the  local 
rotary . 

The  Tulalip  Tribes  in  going  out  of  its  way  to  be  a  responsible 
corporate  member  of  the  community  by  providing  jobs,  treating  all 
fairly,  working  on  a  vast  array  of  issues  in  the  community  to  make 
it  a  better  place  to  live  and  work. 

Therefore,  Mr.  Chairman,  the  Tulalip  Tribes  finds  it  extremely 
difficult  to  understand  why  legislation  such  as  section  329  would 
be  considered  by  this  or  any  other  legislative  body.  We  have  found 
that  sitting  down  and  talking  with  all  concerned  resolves  the 
issues  in  a  satisfactory  manner. 
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recogniziiig  tribal  sovereign  authority  over  intenial  afi&irs.  The  policy  of  recognizing  the 
soverdgn  status  of  Indian  nations  is  expressed  in  several  provisions  of  the  U.S.  Constitution, 
including  the  grant  of  authmity  to  the  congress  of  the  exclusive  power  to  legislate  in  the  realm  of 
Indian  al&irs;  and  the  aitide  making  treaties  Qnduding  Indian  treaties)  the  "supreme  law  of  the 
land". 

Eariy  dedsions  of  the  U.S.  Supreme  Court  reinforced  the  recognition  of  tribal  soverdgnty. 
In  his  fiunous  "Cherokee  trilogy"  of  cases.  Chief  Justice  John  Marshall  established  that  though 
tribes  may  not  be  property  tenned  "foreign  states"  they  are  nonetheless  "states"  meaning  distinct, 
independent  political  coommmities.  * 

The  Court  has  also  held  that  though  no  longer  possessing  the  "full  attributes"  of 
soverdgnty,  Indian  tribes  remain  "a  sq>arate  people  with  the  power  of  regulating  their  internal 
and  sodal  relation.  *  Tribes  have  the  power  to  make  their  own  laws  in  internal  matters  *  and  to 
enforce  those  laws  in  their  own  fonims. ' 

Goieral  principles  have  evolved  in  the  realm  of  Indian  afiEairs  are  that  Indian  tribes  have 
inherent,  rather  than  derived  or  derivative,  power  over  its  afiairs  and  are  free  to  aa  unless 
restricted  by  federal  action.  In  addition,  states  are  precluded  from  interfering  in  issues  of  tribal 
self-government 

Tribal  sovereignty  necessarily  Ixings  with  it  a  general  immunity  from  lawsuits  that  can  be 
waived  for  specific  purposes  as  I  discuss  bdow.  Because  Indian  tribes  retain  inherent  powers  of 
soverdgnty,  tribes  eiqoy  a  common-law  immunity  from  suit. ' 

This  inmmnity  from  suit  is  enjoyed  by  the  three  m^or  sovereign  entities  in  the  United 
States.    Tribal  sovereign  imnamity  is  similar  to  that  of  the  United  States,  and  can  only  be 
diminished  with  federal  consent  through  a  ddiberate  act  of  Congress.  The  Eleventh  Amendment 
protects  states  from  suit,  and  the  United  States  is  also  protected  by  suit. 

IV.  The  Federal-Tribal  Rdationship 

Since  the  earliest  days  of  the  Rqxiblic,  Indian  tribes  have  had  their  sovereign  status 


*  Cherokee  v.  Georgia,  30  U.S.  (5  Pet)  1  (193 1);  see  also  Worcester  v.  Georgia,  3 1  U.S.  (6  Pet) 
515(1832). 

'  United  States  v.  Kagama,  1 18  U.S.  375, 381-82  (1886). 

*  Roffv.  Bumey.  168  U.S.  218  (1897). 
'  Williams  V.  Lee.  358  U.S.  217  (1959). 

*  United  States  v.  meeler,  435  U.S.  313  (1978). 
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recognized  judicially,  l^isUthrdy  and  by  the  executive  branch  in  various  decisions,  statutes  and 
executive  actions.    This  recognition  brings  with  it  not  only  the  wdl-established  right  to  ass^t 
jurisdiction  and  regulate  persons  and  activities  within  the  territorial  boundaries  of  the  sovereign, 
but  also  the  well-settled  principle  that  sovereigns  do  not  have  the  right  to  assert  jurisdiction  and 
regulate  other  sovereigns. 

Indian  tribes,  in  short,  eiqoy  all  the  characteristics  and  attributes  of  sovereignty  not 
explicitly  withdrawn  by  treaty  of  statute. 

V.  Sovereign  Immunity  Crucial  to  Tribal  Sonrival 

A.  Immunity  in  general 

No  government  (federal,  state  or  tribal)  can  operate  effectively  &ced  with  the  prospect  of 
potential  plaintiffs  filing  crippling  and  resource-draining  actions  each  time  it  takes  ofiQdal  action.  ' 

It  has  long  been  recognized  that  Indian  tribes  have  the  same  inmiunity  fix}m  suit  at 
common  law  enjoyed  by  other  sovereigns.  *" 

Of  these  three  sovereigna.  tribal  governments  are  indisputably  least  likdy  to  survive  the 
avalanche  of  lawsuits  that  would  surely  follow  an  abrogation  of  its  immunity.  Unlike  the  United 
States,  the  states  and  cities,  Indian  tribes  could  not  survive  a  flurry  of  lawsuits  that  the  abrogation 
of  immunity  would  bring.  Unlike  other  govenmients  in  the  U.S.  that  can  absorb  large  judgments 
and  pass  along  their  cost  to  the  taxpayers,  Indian  ti9>es  do  not  have  that  hixuiy. 

Combined  with  endenuc  and  abject  poverty  and  the  lack  of  a  tax  base,  Indian  country  does 
not  have  the  "deep  pockets"  that  piaintifb  attorneys  depend  on  to  satisfy  judgments. 

The  notion  that  tribal  immunity  ou^  to  be  waived  contradicu  and  works  against  the 
well-settled  federal  prindi^  of  encouraging  business  and  economic  development  on  Indian  lands. 
Since  the  dawning  of  the  En  of  Sdf-Determination  with  President  Richard  Nixoqjn  1970,  a 
number  of  federal  initiatives  have  attempted  to  foster  development  in  Indian  couiMry.  " 


*  Tlte  tmnBuity  fiom  suit  of  die  United  Stales  hat  been  waived  with  regvd  to  ocftain  contract  actions 
in  the  Tudcer  Act,  P.L.  28  U.S.C.  Sec  1491;  and  in  oectain  tort  adiaas  by  the  1946  Federal  Tort  Claims  Act, 
P.L.  79-601. 60  Stat  842.  NevfyaD  stales  have  affided  a  similar  limited  waiver  of  sovereigD  immunity 
tiirough  statute  or  court  derision, 

">  Turner  v.  United  States.  248  U.S.  354  (1919);  tee  also  United  States  v.  United  States  Fidelity 
and  Guaranty  Co.,  309  U.S.  S06  (1940X 

"&g /or  eraiyteltc  Indian  ScJf-PetenaJBationsnd  Education  Assistance  Act  of  1975;  die  Indian 
Financing  Act  of  1974;  the  Indin  Gaming  Regnlatoiy  Act  of  1988;  and  die  Setf-Govemmoe  Act  (tf  1994, 
among  athErs). 
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As  the  number  of  Indian  and  non-Indian  businesses  and  entities  have  increased  in  their 
contacts,  the  potential  fiir  disastrous  lawsuits  has  also  increased.  These  are  suits  the  tribes  can  ill- 
afford.  Any  ^OTts  to  boost  investment,  jobs,  and  businesses  in  Indian  countiy  would  be  ofi&et 
and  overv^dmed  by  an  abrogation  of  tribal  sovereign  immunity. 


B.  Culture  and  Tribal  Se^-4etermination 

The  ability  of  ai^  Indian  tribe  to  rd>uiid  its  economy,  its  governing  stnicture,  and  to 
recapture  its  cultural  traditions  is  heavily  dq>endent  on  the  availability  of  tribal  revenues. 
Salvaging  neariy-lost  languages,  practicing  our  own  religions  and  preserving  our  cultures  all 
depend  on  our  successes  m  generatmg  and  protecting  tribally-generated  revenues.  These 
accomplishments  would  not  be  possible  without  our  immunity  from  suit. 

C.  The  Myth  of  Unqualified  Immunity 

To  those  that  oppose  the  defense  of  sovereign  immunity,  let  me  remind  the  committee  that 
tribal  immunity  is  not  automatic  and  it  is  not  unqualified.  Rather,  tribal  immunity  may  be  waived 
by  the  tribes  themsdves  for  discreet  purposes  or  by  the  United  States  as  part  of  its  "superior  and 
ploiaiy"  authority  to  limit,  modify,  or  eJiminate  completely  the  powers  of  local  self-government 
tribes  possess.  "  Any  waiver  must  be  unequivocally  expressed.*^ 

Indian  tribes  may  and  often  do,  of  course,  choose  to  waive  their  immunity  —  often  as  pan 
of  a  commerdal,  consensual  relationship  with  a  non-Indian  business  interest.    Inherent  in  the 
nature  of  any  contract  is  a  consensual  relationship  that  seeks  to  serve  the  interests  of  both 
contracting  parties,  while  <idjtfti"g  business  risk  between  them.  Common  terms  in  business 
contracts  include  price,  quantity,  and  obligations  as  well  as  provisions  regarding  choice  of  law, 
choice  of  foium,  and,  tfa  sovereign  entity  is  involved,  whether  and  to  what  extent  the  sovereign's 
immunity  will  be  waived  for  purposes  of  remedies. 

These  same  notioas  are  at  play  in  any  consensual  rdationship  involving  Indian  tribal 
governments  ranging  fiom  customers  of  tribal  gaming  establishments,  to  financiif'^lenders  wishing 
to  do  business  whh  the  tribe,  to  private  property  owners  and  residents  of  Indian  reservations. 

Tribal  immunity  may  also  be  waived  pursuant  to  federal  statute.    The  1934  Indian 
Reorganization  Act  (TRA")  '*  permitted  tribes  to  create  both  governmental  (under  section  16) 
and  corporate  (under  section  17)  entities  to  carry  on  official  and  commercial  functions. 


"  Santa  Clara  Pueblo  v.  Martinez,  supra,  at  56. 
"  United  States  v.  Testan,  424  U.S.  392  (1976). 
**  23  U.S.C.  Sectioo  477,  et  seq. 
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Acknowledging  the  distinction  between  official  and  conuno^dal  activities,  the  bi&rcated 
IRA  framework  includes  an  optional  waiver  of  immunity  provision  available  to  section  17  tribal 
corporations.  This  option,  known  as  a  "sue  or  be  sued"  dause,  may  be  exercised  by  tribes  in  their 
discretion.  It  is  crucial  to  note  that  the  provision  is  only  available  for  a  section  17  corporate 
charter,  not  a  section  16  governmental  charter. 

Increasingly,  the  courts  are  holding  that  waivers  of  sovereign  immunity  under  section  17 
apply  only  to  the  corporate  functions  of  a  tribe  —  not  its  section  16  governmental  functions. 
These  decisions  make  eminent  practical  sense:  by  limiting  liability  to  the  property  of  the  corporate 
entity,  tribal  governments  can  attract  and  maintain  outade  investmoit  and  non-Indian  businesses 
without  exposing  all  tribal  assets  to  potoitial  l^al  actions. '' 

The  inununity  may  also  be  limited  by  the  United  States,  pursuant  to  Congress'  "plenary 
authority"  to  limit,  modify,  or  elimiiute  completdy  the  powers  of  local  self-government  tribes 
possess.  "    The  Congress  did  enact  such  a  limitation  in  the  1968  Indian  Civil  Rights  Act 
("ICRA")  which  provides  for  federal  court  review  and  federal  habeas  corpus  relief  for  tribal 
decisions  resulting  in  custodial  detention  of  Indians  and  non-Indians.  Here  too,  the  Supreme 
Court  held  that  the  Congress  did  not  intend  a  general  waiver  of  the  tribal  sovereign  immunity. 
Any  such  Congressional  limitation  must  be  specific,  imequivocal,  and  stricdy  construed.  " 

Absent  possible  tribal  wuvers  or  unequivocal  limitations  by  the  U.S.  Congress,  the  courts 
have  consistently  held  that  tribal  sovereign  immunity  is  absolute.  " 

VL  Section  329  -  Recipe  for  Paralyiis  and  Dcstraction 

Mr.  Chairman,  earlier  in  the  appropriations  process,  an  amendment  was  proposed  to  the 
FY1997  Interior  and  Related  Agencies  Appropriations  bill  (RR.  3662)  that  would  have  struck  at 
the  heart  of  the  sovereignty  of  Indian  governments  around  the  nation. 

This  amendment,  known  as  "Section  329",  purported  to  waive  tribal  sovereign  immunity 
for  any  instance  where  "the  action  or /7rcpase</ actions. impact  or  threaten  to  impact"  the 
ownership  or  use  of  private  property  interef.ts  on  or  off  the  reservation,  and  subject  Indian  tribes 
and  tribal  officials  to  the  jurisdiction  of  state  and  federal  courts  for  appropriate  remedies  including 


"  Atkinson  v.  Haldane,  569  P.2d  151  (Alaska,  1977);  Boe  v.  Fort  Belknap  Indian  Community,  445 
F.  Supp.  462  (D.  Mont  1978). 

'*  Santa  Clara  v.  Martinez,  supra,  at  56. 

"  Oklahoma  Tax  Commission  v.  Citizen  Band Potawatomi  Indian  Tribe,  498  U.S.  505  (1991). 

"  See  United  States  v.  U.S  Fidelity  and  Guaranty,  Co.,  "(w)itfaout  Congressional 
authorization.. .Indian  nations  are  exempt  from  suit",  at  5 12. 
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injunctive  rdief  and  damages. 

By  its  very  tenns,  section  329  would  stifle  the  ability  of  any  tribal  government  to  even 
propose  ofiBdal  actions  lest  they  be  sued  for  injunctive  or  other  reUef  in  state  or  federal  courts. 

The  operation  of  section  329  would  cripple  tribal  governments  and  bring  government 
operations  to  a  griixiing  hah.  Section  329  is  practically  imnecessary,  and  constitutionally  suspect, 
and  I  trust  that  this  committee  and  this  Congress  will  not  allow  the  special  relationship  betweoi 
the  United  States  and  Indian  nations  be  violated  by  subjecting  Indian  tribes  to  lawsuits  in  state  and 
federal  courts. 

Mr.  Chairman,  I  thank  you  for  this  opportunity  and  would  be  very  happy  to  answer  any 
questions  you  may  have  at  this  point 
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INTRODUCTION 

I  thank  the  Chairman,  Mr.  McCain,  the  Vice  Chairman  who 
initiated  the  hearing,  Mr.  Inouye,  and  the  members  of  the  Committee 
on  Indian  Affairs  of  the  United  States  Senate  for  the  opportunity 
to  submit  this  testimony  for  the  record  regarding  Indian  tribal 
sovereign  immunity. 

Never  before  in  modern  Congressional  history  have  Indian 
peoples  been  subjected  to  the  numbers  and  viciousness  of  attacks  as 
witnessed  in  the  104th  Congress. 

Never  before  have  such  attacks  been  made  without  even  the 
attempt  to  provide  those  people  most  intimately  affected — we,  the 
First  Americans — with  even  minimal  notice  and  opportunity  to  be 
heard . 

Never  before  have  so  many  attempts  been  made  to  circumvent  the 
normal  and  due  legislative  process  and  provide  this  Committee,  the 
Senate  Committee  on  Indian  Affairs,  the  respect  deserved  by  it  as 
the  empowered  Senate  committee  of  jurisdiction. 

Never  before  in  modern  legislative  history  have  Indian  peoples 
needed  this  Committee  and  its  noble  leadership  to  stand  between  us 
and  the  ugly  perfidy  of  an  embittered  few. 
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Thank  you  for  standing  up  for  principle,  for  due  process,  and 
for  the  rights  of  Indian  peoples. 

That  is  exactly  what  this  issue  entails:  principle,  due 
process  and  human  rights.  All  guaranteed  by  law  and  legal 
documents,  the  Constitution  and  constitutional  process,  by  rule  and 
by  reality. 

SOVEREIGNTY 

Sovereign  immunity  flows  from  the  core  concept  of 
"sovereignty,"  a  touchstone  term  to  Indian  peoples  and  a  word 
seemingly  foreign  to  non-Indian  Americans. 

Various  dictionaries  define  "sovereignty"  as  the  "supremacy  of 
authority  or  rule,  as  exercised  by  a  sovereign  or  a  sovereign 
state,"  "the  self-sufficient  source  of  political  power,  from  which 
all  specific  political  powers  are  derived,"  "the  necessary 
existence  of  the  state  and  that  right  and  power  trtiich  necessarily 
follow,"  "the  right  of  a  state  to  self-government." 

Yet  for  Native  Aaerican  peoples  the  concept  is  not  so  much 
defined  as  defining:  of  our  self  governance,  self  sufficiency  and 
•elf  determination. 

Sovereignty  not  only  lies  at  the  heart  of  federal  Indian 
policy.  It  is  the  heart.  It  establishes  dignity  and  boundaries  to 
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Indian  country.  It  both  flows  from  and  into  government-to- 
government  respect  and  relationships.  It  bespeaks  of  the  1990 's 
"empowerment"  and  the  centuries  old  quest  for  life-giving  economic 
development  on  lands  largely  stripped  and  cast  aside  as  useless  by 
non-Indians. 

Sovereignty  is  found  early  in  the  Constitution  (Article  I, 
Section  8) .  It  is  interpreted  in  the  earliest  days  of  the  United 
States  by  our  earliest  Chief  Justice.  It  is  embraced  even  earlier 
in  the  hundreds  of  treaties  with  American  Indians.  And  it  has  been 
embroiled  in  every  controversy  since.  Thus,  to  tear  and  strain  and 
slash  at  it  now — by  those  who  piously  say  they  are  "conservatives" 
— bespeaks  of  the  great  lengths  they  are  willing  to  go,  even 
betraying  their  ideology  to  "conserve,"  to  enrich  their  landed 
friends,  all  non-Indians. 

Unfortunately  for  Indian  peoples,  what  is  so  basic  to  Indian 
definition  and  design,  ways  and  traditions,  beliefs  and  identity, 
is  simply  unknown  to  the  majority  Americans.  Almost  all  non-Indian 
Americans  and  their  elected  leaders  (even  in  Washington)  are  wholly 
ignorant  of  "sovereignty."  They  hear  the  word  and  think  "Kings  and 
Queens,"  royalty  and  crown  jewels,  tea  taxes  and  George  III.  At 
best  to  most  it  fosters  a  faint  harkening  to  something  old, 
outdated  and  uninteresting. 
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Notwithstanding  its  lack  of  note  within  majority  America,  it 
is  enshrined  in  the  founding  documents  of  America,  the  treaties 
with  my  people  and  the  words  and  rulings  of  both  the  congressional 
and  judicial  branches  of  U.S.  federal  government. 

SOVEREIGN  IMMUNITY 

I  will  not  re-trace  for  you  the  origin  and  scope  of  the 
limited  protection  from  suit  afforded  sovereigns,  or  note  the 
precedents  and  judicial  give-and-teike  accorded  tribal  sovereign 
immunity.  Others,  both  expert  tribal  lawyers  such  as  Susan 
Williams  and  Doug  Endreson  and  esteemed  tribal  leadars  such  as 
Rhonda  Swaney,  Henry  Cagey,  Bill  Anoatubby,  Jesse  Taken  Alive,  Herb 
Yazzie,  Don  Hatch  and  Ron  Allen  have  honorably  done  that,  and  more. 
The  record  is  full  and  favorable  to  tribal  sovereign  immunity, 1 

However,  I  would  like  to  add  my  voice  to  those  many  as  they 
underscore  the  absolute,  real-life  importance  of  tribal  sovereign 
immunity  in  America  as  it  approaches  the  21st  century.  For  Indian 
people  and  non-Indian  people  alike. 

As  stated  by  the  Supreme  Court  in  Oklahoma  Tax  Comm'n  v. 
Potawatomi  Tribe.  498  U.S.  505,  at  510  (1991): 

A  doctrine  of  Indian  tribal  sovereign  immunity  was  originally 
enunciated  by  this  Court  and  has  been  reaffirmed  in  a  number 
of  cases.  .  .  .  Congress  has  consistently  reiterated  its 
approval  of  the  immunity  doctrine  [in  Acts  which]  reflect 
Congress'  desire  to  promote  the  "goal  of  Indian  self- 
government,  including  its  'overriding  goal'  of  encouraging 
tribal  self-sufficiency  and  economic  development." 
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Hake  no  mistake.  "Indian  self-government,"  "tribal  self- 
sufficiency  and  economic  development"  are  exactly  what  are  at  stake 
here. 

Associate  Solicitor  Robert  T.  Anderson  states  in  his  testimony 

to  the  Committee: 

Thus,  tribes  eure  sovereign  nations  and  possess  all  powers  of 
government,  except  those  which  have  been  expressly 
extinguished  by  Congress  or  which  the  Supreme  Court  has  ruled 
are  inconsistent  with  overriding  national  interests.  Tribes 
can  adopt  and  operate  under  their  chosen  form  of  government; 
levy  taxes;  license  and  regulate  activities;  define  conditions 
of  tribal  membership;  exclude  persons  from  tribal  territories; 
zone;  make  and  enforce  laws,  both  civil  and  criminal;  and 
establish  tribal  courts  of  law. 

.  .  .Since  tribal  civil  jurisdiction  concerns  those  matters 
which  are  linked  most  intimately  with  tribal  identity,  the 
exercise  of  broad  tribal  civil  jurisdiction  is  essential  to 
the  maintenance  of  a  vigorous  tribal  government. 

Tribal  sovereign  immunity  therefore  is  crucial  to  "vigorous 
tribal  government."  To  diminish  it  would  allow  or  perhaps  invite 
a  flood  of  resource-draining  lawsuits,  swamping  state  and  federal 
courts,  breaking  the  already  stretched  budgets  of  Indian 
governments,  crippling  economic  development,  opening  Indian 
governments  to  attacks  by  non-Indians  in  historically  hostile  non- 
Indian  state  courts,  allowing  for  direct,  hostile  involvement  in 
sovereign  tribal  affairs  by  states  and  non-Indians  who  have 
economic  and  jurisdictional  interests  at  conflict  with  Indian 
peoples. 

These  perils  are  not  hypothetical.   We  have  centuries  of 
proof.   The  painful  cases  are  %n:itten  in  Indian  blood.   They  are 
witnessed  by  tens  of  millions  of  acres  of  stolen  Indian  land. 
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They  are  punctuated  by  billions  of  dollars  of  burglarized  Indian 
mineral,  water  and  timber  rights. 

OPPOSITION  TESTIMONY 

Just  as  the  perils  are  not  hypothetical,  so  too  they  are  not 
merely  historical. 

And  just  as  the  perils  are  real  and  current,  they  center 
around  land.  Our  opponents  call  it  "property."  We  all  know  what 
they  are  talking  about:  Money. 

Money  and  wealth,  land  and  resources,  all  to  be  taken  from 
Indian  peoples.  And  usually  in  the  name  of  "fairness"  or  "a  level 
playing  field." 

The  testimony  of  those  who  proudly  proclaim  the  need  to 
subvert  or  eliminate  tribal  sovereign  immunity  (and  some  have 
devoted  much  of  their  professional  lives  to  anti-Indian  causes)  is 
largely  highlighted  by  three  approaches: 

First,  they  ignore  critical  facts  and  even  centuries  of 
history  and  rafts  of  legal  documents.  When  talking  of  property,  or 
property  based  rights,  they  almost  always  begin  tracing  "ownership" 
after  ownership  was  transferred  out  of  Indian  hands  by  hook  or 
crook.  According  to  their  phraseology,  the  non-Indian  owners  are 
"innocent"  victims,  who  should  not  have  to  adhere  to  "antiquated" 
treaties. 
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Second,  like  so  many  before  them,  they  generously  offer  up 
Indian  rights  and  the  future  of  Indian  children  to  non-Indian 
encroachers,  as  if  Indian  rights  and  Indian  people  were  mere  chaff 
from  parched  rice — just  fluff  to  the  wind. 

They  gloss  over  our  sovereignty  with  mindless  disinterest, 
dismissing  it  and  all  it  represents  with  the  ease  of  a  forgotten 
afterthought . 

Third,  they  piously  and  paternalistically  promote  their 
subversion  of  tribal  sovereign  immunity  as  a  necessary  means  of 
achieving  "true"  Indian  economic  development,  expecting  us  and  the 
Committee  to  ignore  two  obvious  points:  Subversion  of  sovereign 
immunity  necessarily  leads  to  loss  of  Indian  property  and  resources 
(the  antithesis  of  economic  development) ,  and  the  benefactors  of 
such  "true"  economic  development  are  usually  not  Indians  but  the 
non- Indian  promoters  themselves. 

CONCLUSION 

Therefore,  I  ask  this  Committee  as  it  reviews  the  testimony  of 
those  who  would  subvert  our  sovereignty  to  1)  remember  the  missing 
facts  and  history,  2)  oppose  the  fast  and  easy  offering  up  of 
Indian  rights — especially  by  those  non-Indians  who  would  benefit, 
and  3)  on  matters  of  Indian  economic  development,  listen  to  Indian 
leaders  who  must  struggle  daily,  as  you  do,  to  provide  wisely  for 
our  people. 
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Again,  I  thank  you  for  all  you  do  on  behalf  of  Indian  peoples. 
Let  me  conclude  with  the  words  of  the  Associate  Solicitor: 


Tribes  are  one  of  three  sovereigns  recognized  as  such  under 
the  United  States  Constitution  and  possess  inherent  powers  of 
self -governance.  This  governmental  status  has  been  recognized 
in  an  unbroken  line  of  Supreme  Court  cases  dating  to  the 
earliest  days  of  the  Republic.  Any  erosion  of  tribal 
sovereign  immunity  would  undermine  one  of  the  most  fundamental 
principles  of  government. 
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There  are  six  points  I  would  like  to  underscore: 

First,  tribes  are  sovereigns  whose  existence  predates  by 
centuries  the  formation  of  the  United  States  of  America,  and  even 
the  arrival  of  Europeans  in  this  land.  We  have  the  inherent  right 
to  govern  ourselves,  and  have  held  this  right  for  thousands  of 
years  before  Europeans  first  came  to  this  land.  Indian  tribes  are 
"distinct,  independent  political  communities,  retaining  their 
original  natural  rights  ....  The  very  term  'nation,'  so  generally 
applied  to  them,  means  a  'people  distinct  from  others. '  The 
constitution,  by  declaring  treaties  already  made,  as  well  as  those 
to  be  made,  to  be  the  supreme  law  of  the  land,  has  adopted  and 
sanctioned  the  previous  treaties  with  the  Indian  nations,  and 
consequently  admits  their  rank  among  those  powers  who  are  capable 
of  making  treaties."  Chief  Justice  Marshall  in  Worcester  v. 
Georgia.  6  Pet.  538,  559  (1832). 

Before  the  coming  of  the  Europeans,  the  tribes  were  self- 
governing  sovereign  political  communities.  McClanahan  v.  Arizona 
State  Tax  Comm'n.  411  U.S.  164,  172  (1973). 

"As  separate  sovereigns  pre-existing  the  Constitution,  tribes 
have  historically  been  regarded  as  unconstrained  by"  its 
provisions.  Santa  Clara  Pueblo  v.  Martinez.  436  U.S.  49,  56 
(1978)  . 

The  powers  of  Indian  tribes  are,  in  general,  "inherent  powers 
of  a  limited  sovereignty  which  has  never  been  extinguished."  F. 
Cohen,  Handbook  of  Federal  Indian  Law  122  (1945). 

"Indian  tribes  are  unique  aggregations  possessing  attributes 
of  sovereignty  over  both  their  members  and  their  territory  .... 
[They]  are  a  good  deal  more  than  'private,  voluntary 
organizations.'   United  States  v.  Mazurie.  419  U.S.  544,  557. 

"Indian  tribes  still  possess  those  aspects  of  sovereignty  not 
withdrawn  by  treaty  or  statute,  or  by  implication  as  a  necessary 
result  of  their  dependent  status."  U.S.  v.  Wheeler.  435  U.S.  313, 
323  (1978). 

"That  Congress  has  in  certain  ways  regulated  the  manner  and 
extent  of  the  tribal  power  of  self-government  does  not  mean  that 
Congress  is  the  source  of  that  power."  Wheeler,  at  328. 

Second,  the  recognition  of  the  pre-existing  sovereign  status 
of  tribes  is  also  found  in  the  U.S.  Constitution  in  the  Indian 
Commerce  and  Supremacy  clauses.  Through  these  clauses,  the 
Constitution  proclaims  the  preeminence  of  the  federal  government  in 
dealing  with  tribes  and  projects  Indian  treaties  as  the  supreme  law 
of  the  land. 
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Third,  the  treaty  making  process  itself  is  recognition  of 
tribal  sovereignty.  Treaties  are,  at  their  essence,  a  special  type 
of  contract.  They  are  special  in  part  in  that  they  are  contracts 
between  sovereign  nations. 

Fourth,  the  special,  separate  and  sovereign  nature  of  Indian 
nations  is  further  evidenced  by  the  fact  that  U.S.  citizenship  was 
not  extended  to  Indian  people  in  general  until  1924.  8  U.S.C.  S 
1401  (a)  (2). 

Fifth,  because  tribal  sovereignty  predates  the  Constitution, 
the  courts  have  held  that  the  Bill  of  Rights  and  Fourteenth 
Amendment  do  not  apply  to  tribal  governments  and,  in  response. 
Congress  passed  the  Indian  Civil  Rights  Act  of  1968,  25  U.S.C.  S 
1302,  which  imposed  similar,  but  not  identical  restrictions  to 
those  contained  in  the  Bill  of  Rights  and  the  Fourteenth  Amendment. 
However,  acknowledging  separate  and  sovereign  status,  Congress 
modified  them  significantly  in  recognition  of  the  unique  political, 
cultural,  and  economic  needs  of  tribal  governments.  For  example, 
the  act  does  not  prohibit  the  establishment  of  religion,  nor  does 
it  require  jury  trials  in  civil  cases,  nor  does  it  require  the 
appointment  of  counsel  for  indigents  in  criminal  cases. 

Further,  the  Double  Jeopardy  Clause  of  the  Constitution, 
U.S.C. A.  Const.  Amend.  5,  bars  the  government  from  trying  the  same 
defendant  twice  for  the  same  crime.  The  U.S.  Supreme  Court  has 
previously  held  that  the  clause  does  not  bar  separate  prosecutions 
for  the  same  offense  by  separate  sovereigns  -  the  federal 
government  and  states.  Moore  v.  Illinois.  14  How.  13,  19-2  0.  In 
Wheeler,  the  Supreme  Court  also  held  that  the  Double  Jeopardy 
Clause  does  not  bar  separate  prosecutions  for  the  same  offense  by 
the  federal  government  and  tribes,  because  they  are  separate 
sovereigns.   Wheeler,  at  329-330. 

Finally,  sovereign  immunity  is  not  a  new  concept,  and  the 
acknowledgment  of  tribal  sovereignty  is  not  a  partisan  position. 
President  Nixon,  who  had  been  Vice-President  during  the  tribal 
termination  era  (1953-1968),  initiated  the  present  federal  policy 
towards  Indian  peoples  —  Self-Determination  —  in  1970  when  he 
proclaimed,  "This,  then,  must  be  the  goal  of  any  new  national 
policy  toward  the  Indian  people:  to  strengthen  the  Indian  sense  of 
autonomy  without  threatening  his  sense  of  community."  Message  from 
the  President  of  the  United  States,  1970,  "Recommendations  for 
Indian  Policy"  (Government  Printing  Office,  Washington,  DC) . 

Moreover,  in  a  1983  policy  statement.  President  Reagan 
reaffirmed  this  policy  of  promoting  tribal  self-determination, 
stating,  "This  administration  intends  to  restore  tribal  governments 
to  their  rightful  place  among  governments  of  this  nation  and  to 
enable  tribal  governments,  along  with  state  and  local  governments, 
to  resume  control  over  their  own  affairs."  President's  Statement 
on  Indian  Policy,  Pub.  Papers  96,  99  (1984) . 
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MJLLE  LACS  BAND  OF  CHIPPEWA  INDIANS 

Executive  Branch  of  Tribal  Govemmera 


September  12,  1996 


The  Honorable  John  McCain,  Chairman 
Committee  on  Indian  AfiEairs 
United  States  Senate 
838  Hart  Senate  Office  Building 
Washington  DC  20510 

The  Honorable  Daniel  K.  Inouye,  Vice  Chairman 

Committee  on  Indian  Afiairs 

United  States  Senate 

838  Hart  Senate  Office  Building 

Washington  DC  20510 

Dear  Senators  McCain  and  Inouye: 

It  is  my  understanding  that  the  Senate  Committee  on  Indian  Afiiaiis  intends  to  hold  a  hearing  on  September  24 
on  die  issue  of  "tribal  sovereign  immunity".  On  behalf  of  the  Mille  Lacs  Band  of  Ojibwe  Indians,  I  respectfully 
request  the  opportunity  to  present  testimony  at  that  hearing.  If  this  is  not  possible,  then  I  will  be  submitting  a 
longer  written  statement  on  behalf  of  die  Mille  Lacs  Band. 

It  is  my  view  that  sovereign  immunity  is  one  of  die  most  fundamental  aspects  of  the  sovereign  status  of  any 
governmental  entity.  Sovereign  immunity  precludes  tribal  governments,  like  state  governments  and  the  federal 
government,  from  being  subjected  to  frivolous,  time<onsuming  lawsuits.  Sovereign  immunity  protects  tribal 
assets  from  die  perils  of  the  many  entities  who  seek  to  attack  and  impoverish  tribal  governments. 

The  immunity  of  the  sovereign  protects  die  programs  of  the  elderiy,  die  young,  and  die  sick.  Many  people  on 
die  reservation  have  heart  conditions,  arthritis,  and  are  on  kidney  dialysis.  Of  die  1.8  million  Native  Americans  in 
the  country,  603,00  live  below  the  poverty  line.  Most  of  diose  are  children  under  die  age  of  five.  Sovereign 
immunity  protects  die  funds  that  die  Congress  appropriates  for  diose  programs  from  being  judicially  attacked. 

One  hundred  thousand  American  Indians  are  homeless  or  underhoused.  Sovereign  immunity  protects  diose 
housing  programs  and  the  money  the  Congress  has  appropriated  to  build  houses  on  die  reservations. 
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McCain/Inouye 
Sovereignty 
Page  Two 

Indians  have  the  highest  rate  of  fetal  alcohol  syndrome,  diabetes,  and  tuberculosis  of  any  group  nationwide. 
Sovereign  immunity  protects  our  health  dollars  from  the  whims  of  judicial  caprice. 

As  a  doctrine,  sovereign  immunity  is  enjoyed  by  virtually  all  governments  in  the  United  States.  It  is  not  possible 
for  a  tribe  to  be  self-governing,  self-determined,  and  sovereign  if  sovereign  immunity  ceases  to  exist.  By  the 
same  token,  neither  can  any  Member  of  Congress  be  a  supporter  of  self-governance,  self-determination,  and  tribal 
sovereignty  while  actively  seeking  to  diminish  tribal  sovereign  immunity  through  legislation.  I  believe  that  both 
of  you  are  indeed  supporter  of  self-governance,  self-determination,  and  sovereignty,  and  that  you  will  do  your 
best  to  assist  us  in  fighting  the  efforts  of  those  who  are  not  our  friends  to  legislate  us  out  of  existence  as 
governments. 

In  closing,  it  is  my  position  that  tribes  must  be  prudent  and  responsible  in  their  use  of  sovereign  immunity.  In 
those  limited  cases  when  justice  can  only  be  served  by  a  tribe's  willingness  to  waive  its  sovereign  immunity  and 
allow  itself  to  be  sued,  then  the  tribe  should  by  all  means  do  so.  However,  as  responsible  governments,  the 
decision  to  waive  sovereign  immunity  must  be  left  to  the  tribes. 

Thank  you  for  considering  the  position  of  the  Mille  Lacs  Band,  and  as  1  mentioned  earlier,  I  am  available  to  testify 
upon  your  request.  If  you  have  any  questions,  please  contact  myself  or  Melanie  Benjamin  at  (320)532-4181. 

With  wannest  regards, 


MARGE  ANDERSON 
Chief  Executive 
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TESTIMONY  OF  THE  CHEYENNE  RIVER  SIOUX  TRIBE 

BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

CONCERNING  TRIBAL  SOVEREIGN  IMMUNITY  AND  SECTION  329 

OF  THE  1997  INTERIOR  APPROPRIATIONS  BILL 

October  4.  1996 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  the  opportunity  to  offer  testimony  on 
behalf  of  the  Tribe  on  the  principle  of  tribal  sovereign  immunity  and  on  the  integral  function  which  sovereign 
immunity  serves  in  empowering  Indian  tribal  governments  and  in  advancing  tribal  self-determination. 

Long  before  the  first  The  Great  Sioux  Nation  and  other  Native  American  Nations  were  formed  by  the 
collective  will  of  Native  Americans  to  come  together  to  form  tribal  societies  and  communities.    Thus,  Native 
American  sovereignty  and  sovereign  immunity  predate  the  existence  of  the  United  States.    From  the  beginning, 
relationships  between  Native  American  Nations  were  treated  with  respect  in  their  relationships  with  the  U.S. 

From  its  infancy,  the  United  States  has  formally  recognized  Indian  Nations  as  governing  bodies.    In  fact, 
during  the  Revolutionary  War,  the  Oneida  Nation  directly  assisted  the  Continental  Army  with  food  and  other 
necessities  of  life.    Native  American  forms  of  government  contributed  to  both  the  Articles  of  Confederacy  and  to 
the  United  States'  Constitution. 

The  more  than  500  federally-recognized   tribes  within  the  United  Slates  range  in  population  and  tribal 
land  base  from  very  small  to  very  large.    Despite  this  diversity,  the  common  thread  shared  by  all  of  these 
Indigenous  Nations  is  their  sovereignty  which  inheres  in  the  exercise  of  governmental  authority  over  their 
members  and  all  others  who  have  consensual  relations  with  them. 

Recently,  Congress  formally  declared  its  reaffirmation  of  the  sovereign  status  of  tribes  in  the  1994 
'Federally  Recognized  Indian  Tribe  List  Act."    There,  Congress  acknowledged  that  "the  United  States  has  a  trust 
responsibility  to  recognized  Indian  tribes  .  .  .  and  recognize[d]  the  sovereignty  of  those  tribes."    In  this  Act, 
Congress  validated  the  authority  of  the  Secretary  of  the  Interior  to  maintain  a  list  of  acknowledged  tribes.  In 
publishing  this  list,  the  Secretary  has  consistently  indicated  that  listed  tribes  possess  "the  immunities  and 
privileges  available  to  other  federally  acknowledged  Indian  tribes  by  virtue  of  their  govemment-to-govemment 
relationship  with  the  United  States,  as  well  as  the  responsibilities,  powers,  limitations  and  obligations  of  such 
tribes.    SS£  also.  55  I.D.  14  (Powers  of  Indian  Tribes). 

The  foundation  of  the  govemment-io-govemment   relationship  between  Indian  tribes  and  the  United 
States  is  found  in  the  U.S.  ConstitutioD.    For  example,  the  federal  courts  have  frequently  suted  that  article  I, 
Section  8,  clause  3,  the  federal  goveniment's  auhtority  to  regulate  commerce  with  Indian  tribes,  is  the  source  of 
Congress'  power  over  tribes.    In  1831,  in  Cherokee  Nation  v.  Georgia.  30  U  S.  (5  Pel.)  1  (1831),  Chief  Justice 
John  Marshall  examined  the  relationship  berween  Indian  nations  and  the  United  Stales  and  concluded  that  tribes 
were  neither  states  nor  foreign  natioiis.    Justice  Marshall  characterized  Indian  Nations  as  "domestic,  dependent 
nations,"  possessing  attributes  of  sovereignty  and  yet  dependent  upon  the  protection  of  the  United  Stales. 
Cherokee  Nation  v.  Georgia.  30  U  S.  (5  Pet.)  1  (1831). 

The  Supreme  Court's  holding  in  Cherokee  Nation  must,  of  course,  be  read  against  the  background  of  the 
United  States'  solemn  pledge  to  protect  Indian  Nations,  which  was  frequently  set  forth  in  early  Indian  treaties. 
Ssfi.  Sg .  Art.  Ill,  Treaty  with  the  Cbetokee,  1785,  (7  Slat.  18).   The  following  year.  Chief  Justice  Marshall  ruled 
that  the  dependent  status  of  Indian  Nations  had  not  divested  tribal  governments  of  their  sovereignty  and  that 
Georgia  had  no  jurisdiction  in  CheiDkee  territory.  Worcester  v.  Georgia.  31  U.S.  (6  Pet.)  515  (1832). 

Accordingly,  the  United  Slates  has  recognized  —  since  Lewis  and  Clark  fir.st  traveled  up  the  Missouri  - 
-  that  the  con.<niTuent  Tribes  of  the  Great  Sioux  Nation  are  sovereign  nations,  possessing  all  the  powers  of 
government,  except  those  which  have  been  expressly  extinguished  by  Congress  or  which  the  Supreme  Court  has 
ruled  are  inconsistent  with  overriding  national  interests.    Great  Sioux  Nation  Tribes  have  operated  under  their 
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chosen  form  of  government  for  centuries.    The  authority  of  Native  American  governments  includes:  the  power  to 
levy  taxes,  the  power  to  license  and  regulate  activities;  the  power  to  deflne  conditions  of  tribal  membership;  the 
power  to  exclude  persons  from  tribal  territories;  zone;  the  power  to  make  and  enforce  laws,  both  civil  and 
criminal;  and  the  power  to  establish  tribal  courts  of  law. 

Since  1978,  Native  American  Nations  have  been  divested  of  tribal  criminal  jurisdiction  of  criminal 
jurisdiction  over  non-Indians.    Felony  jurisdiction  on  the  reservation  is  the  domain  of  the  United  States  since  the 
enactment  of  the  Major  Crimes  Act  in  the  1880's.    18  U.S.C.  §  1153  el  seg.   With  the  exclusion  of  enumerated 
"major  crimes,"  a  tribe  can  prosecute  Indians,  both  tribal  members  and  nonmembers.    However,  tribes  lack 
criminal  jurisdiction  over  the  misdemeanor  offenses  of  non-Indians.    States  lack  criminal  jurisdiction  over  tribal 
members  in  Indian  country;  with  the  solitary  exception  of  Public  Law  280  states  whose  criminal  laws  apply  on 
the  reservation. 

Tribal  civil  jurisdiction  is  considerably  more  complex,  as  it  is  defined  by  Indian  Nations  and  their 
courts,  not  by  federal  statutes.    Since  tribal  civil  jurisdiction  concerns  situations  which  are  intimately  bound 
together  with  tribal  identity.    Hence,  the  exercise  of  broad  tribal  civil  jurisdiction  is  essential  to  the  maintenance 
of  a  vigorous  tribal  government.    The  Supreme  Court  has  indicated  that  tribes  generally  cannot  regulate  the 
activities  of  non-Indians,  with  the  caveat  that  tribes  retain  authority  over  non-Indians  who  enter  consensual 
relationships  with  the  tribe  or  tribal  members  or  whose  activities  otherwise  directly  affect  the  political  integrity, 
economic  security,  or  health  or  welfare  of  the  tribe.  Montana  v.  United  Slates.  450  U.S.  544,  565-66  (1980). 

At  the  Senate  Conunittee  on  Indian  Affairs'  hearing  Tuesday  September  24,  1996,  Larry  Long,  an 
attorney  in  the  South  Dakota  Attorney  General's  Office  testified  that  South  Dakota  was  unable  to  sue  tribal 
officials  for  ultra  vires  acts  in  either  their  individual  or  official  capacities.    The  Cheyenne  River  Sioux  Tribe 
found  this  incredibly  puzzling  since  the  State  of  South  Dakota  itself  sued  the  Chairman  of  the  Cheyenne  River 
Sioux  Tribe  and  the  Director  of  the  Tribal  Game,  Fish  and  Parks  Department.    See  South  Dakota,  in  its  own 
behalf,  and  as  parens  patriae.  Appellee,  v.  Gregg  Bourland.  personally  and  as  Chairman  of  the  Chevenne  River 
Sioux  Tribe:  and  Dennis  Rousseau,  personally  and  as  Director  of  Cheyenne  River  Sioux  Tribe  Game  Fish  and 
Parks.  Appellants  .  in  November  1993,  after  remand  from  the  Supreme  Court,  the  Eighth  Circuit  issued  an 
unpublished  pei  curiam  opinion  summarily  affirming  the  District  Court,  South  Dakota  v.  Bourland.  13  F.3d  264 
(1993);  but  we  then  granted  Bourland  and  Rousseau's  petition  for  rehearing  by  the  panel,  see  1994  WL  605890 
(8th  Cir.  1994)  on  remand  from  the  United  States  Supreme  Court,  South  Dakota  v.  Bourland.  113  S.  Ct.  2309 
(1993),  reversing  949  F.2d  984  (8th  Cir.  1991),  op.yac.  and  mandate  recalled,  997  F.2d  512  (8th  Cir.  1993). 
Hence,  contrary  to  South  Dakota's  testimony,  the  patent  availability  of  suits  against  tribal  officials  in  their 
personal  and  official  capacities  clearly  illustrates  that  there  is  no  need  for  Congress  to  enact  a  broad  waiver  of 
tribal  sovereign  immunity. 

At  the  hearing,  a  rancher  doing  business  on  the  Cheyenne  River  Indian  Reservation  gave  testimony  in 
which  he  bitterly  complained  about  the  Tribe's  business  license  fee  and  tribal  laws  and  regulations.    He  noted 
that  his  grandparents  homesteaded  the  ranch  in  1908  and  thus,  he  argued,  he  should  be  free  from  tribal  laws  and 
regulations.    However,  in  Buster  v.  Wright.  135  F.  947,  958  (8th  Cir.  1905),  the  United  States'  Eighth  Circuit 
Court  of  Appeals  held: 

The  ultimate  conclusion  of  the  whole  matter  is  that  purchasers  of  lots  in  town  sites  in  towns  or  cities 
within  the  original  limits  of  the  Creek  Nation,  who  are  in  lawful  possession  of  their  lots,  are  still  subject 
to  the  laws  of  that  nation  prescribing  permit  taxes  for  the  exercise  by  noncitizens  of  the  privilege  of 
conducting  business  in  those  towns,  and  that  the  Secretary  of  the  Interior  and  his  subordinates  may 
lawfully  enforce  those  laws  by  closing  the  business  of  those  who  violate  them,  and  thereby  preventing 
the  continuance  of  that  violation. 

Id.    Similarly,  individuals  who  reside  upon  lands  opened  to  homesteading  by  Congress  in  1908,  are  subject  to  the 
laws  governing  their  consensual  relations  with  tribal  members  and  are  also  subject  to  tribal  civil  jurisdiction 
where  their  conduct  directly  affects  the  political  integrity,  economic  security,  or  health  or  welfare  of  the  tribe  and 
its  members.    Buster  v.  Wright,  supra:  Montana,  supra.  450  U.S.  544,  565-66;  see  also  City  of  Timber  Lake,  et 
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al.  V.  Cheyenne  River  Sioux  Tribe:  Greeg  J.  Bourland  in  his  official  capacity  as  Tribal  Chainnan:  and  Marvin 
LeCompte  in  his  official  capacity  as  Chief  of  Police  of  the  Cheyenne  River  Sioux  Tribe.  10  F.3d  554  (8th  Cir. 
1993);  seQ.  den-  114  S.Q.  2741  (1994). 

The  retention  of  significant  tribal  powers  of  legislative  authority  is  matched  by  expansive  tribal  court 
jurisdiction  over  civil  matters,  as  evidenced  in  subsequent  Supreme  Court  rulings.  Iowa  Mutual  Ins.  Co.  v. 
LaPlante.  480  U.S.  9,  16,  18  (1987)  tribal  courts  best  qualified  to  interpret  and  apply  tribal  law;  tribal  authority 
over  activities  of  non-Indians  on  reservation  land  an  important  part  of  tribal  sovereignty);  National  Farmers 
Union  Ins.  Co.  v.  Crow  Tribe.  471  U.S.  845  (1985)  (requiring  plaintiffs  to  exhaust  tribal  court  remedies;  exercise 
of  jurisdiction  over  non-Indians  presents  federal  question,  reviewable  by  federal  court).  The  reservation  of 
jurisdiction  to  tribal  courts  over  civil  matters  arising  within  Indian  country  springs  from  the  pre-existing 
government  authority  of  Indian  tribes  and  is  maintained  by  the  United  States'  respect  for  the  solemn 
govemment-to-govemment   relationship  between  Indian  tribes  and  the  United  States. 

The  United  States  has  repeatedly  affirmed  its  recognition  that  states  should  not  have  judicial  authority 
over  Indian  tribes.    Consequently,  tribal  justice  systems  remain  the  most  appropriate  forum  for  the  adjudication 
of  disputes  affecting  tribes,  as  well  as  those  affecting  individual  and  property  rights.    Congress  acknowledged  the 
importance  of  tribal  courts  in  passing  the  1992  Indian  Tribal  Justice  Support  Act,  25  U.S.C.  section  3601(6), 
although  to  date,  no  funds  have  been  directly  appropriated  for  its  implementation. 

Despite  limited  funding.  Great  Sioux  Nation  Tribes  have  developed  systems  to  meet  the  growing 
demands  of  tribal  communities  and  changing  tribal  economies.    However,  the  truth  is  that  most  Indian  Nations 
do  not  have  the  resources  or  revenues  to  develop  the  justice  systems  they  envision.    Accordingly,  through  the 
Dakota  Territory  Chairmen's  Association,  the  Great  Sioux  Nation  Tribes  have  requested  funding  from  the 
Department  of  Justice  for  a  Sioux  Nation  Supreme  Court.    Final  Sioux  Nation  Supreme  Court  Proposal  submitted 
to  D.O.J.  in  September,  1996. 

Sovereign  inununity  is  a  corollary  to  the  tribal  sovereign  powers  of  legislative  and  judicial  authority. 
Since  a  sovereign  can  mandate  laws  and  create  courts  to  interpret  and  apply  these  laws,  it  follows  that  a 
sovereign  cannot  be  sued  absent  its  consent.    See,  e.g.,  Qement  v.  LeCompte.  Chy.  Riv.  Sx.  Q.  Appls.  Appeal 
No.  93-009-A  (1994Xdiscussion  of  tribal  law  begins  at  p.4)  a  true  and  accurate  copy  is  attached  hereto  and 
incorporated  herein  as  if  fiilly  set  forth  below.    Where  Indian  tribes  contract  to  perform  federal  functions  under 
the  Indian  Self-Determination  Act,  the  Federal  Tort  Claims  Act  system  is  available  in  certain  circumstances  to 
redress  alleged  grievances  by  individuals  affected  by  those  operations.  It  is  important  to  note,  however,  that 
Congress  established  this  system  without  waiving  tribal  sovereign  inmiunity.    It  is  well  established  that  the 
doctrine  of  sovereign  immunity  applies  to  Indian  tribes  Santa  Qara  Pueblo  v.  Martinez.  436  U.S.  49,  58  (1978) 
(citations  omitted),  as  it  does  to  state  and  federal  governments.    See  also  Puvallup  Tribe  v.  Washington  Game 
Dcpt.  433  U.S.  165,  172-73  (1977).    Most  recently,  the  Supreme  Court  in  Oklahoma  Tax  Comm'n  v. 
Potawatomi  Tribe.  498  U.S.  505  (1991),  stated: 

A  doctrine  of  Indian  tribal  sovereign  inununity  was  originally  enunciated  by  this  Court  and  has  been 
reaffirmed  in  a  number  of  cases.  .  .  .  Congress  has  consistently  reiterated  its  approval  of  the  immunity 
doctrine  [in  Acts  which  reflect  Congress'  desire  to  promote  the  goal  of  Indian  self-government, 
including  its  'overriding  goal  of  encouraging  tribal  self-sufficiency  and  economic  development. 

498  U.S.  at  510  (citations  omitted).    In  that  case,  the  Supreme  Court  concluded  that,  "Under  these  circumstances, 
we  are  not  disposed  to  modify  the  long-established  principle  of  tribal  sovereign  immunity."    H.   Thus,  Indian 
tribal  sovereign  inununity  retains  its  vitality.    It  is  noteworthy  that  the  Cheyenne  River  Sioux  Tribe  amended  its 
Constitution  in  June,  1992,  creating  a  separation  of  powers  between  the  Tribal  Council  and  Tribal  Courts.    In 
addition,  the  Cheyenne  River  Sioux  Court  of  Appeals  has  long  held  that  claims  of  violations  of  the  Indian  Civil 
Rights  Act,  25  U.S.C.  §  1301  gt  seq..  will  be  heard  on  the  merits  by  the  Tribal  Courts.    Moreover,  in  the  Tribal 
Law  and  Order  Code,  Tribal  judges  may  only  be  removed  for  cause,  after  having  notice,  the  opportunity  to  be 
heard  and  the  right  to  be  represented  by  counsel  during  any  such  proceeding. 
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Tribes  can  grant  partial  waivers  of  their  sovereign  immunity  when  it  is  necessary  for  practical  reasons 
for  them  to  do  so,  e.g.,  water  rights  agreements,  mineral  leases,  and  other  commercial  enterprises.    There  are 
limitations  on  the  types  of  activities  for  which  tribes  can  waive  sovereign  inmiunity,  as  is  true  with  state  and 
federal  waivers. 

Tribes,  like  states  and  the  federal  govenmient,  are  cautious  about  waiving  their  sovereign  immunity. 
This  is  because  such  waivers  frustrate  the  ideals  of  tribal  self-government,  tribal  self-sufficiency  and  tribal 
economic  development.    Envelopment  of  tribal  sovereign  immunity  in  a  blanket  waiver  would  allow  anyone, 
Indian  or  non-Indian,  who  believes  that  a  proposed  tribal  action  might  affect  his  or  her  property  interests  to  sue 
the  tribe  and  tribal  officials  in  state  or  federal  court  to  halt  the  tribe's  action  and  to  recover  damages  for  any 
harm  the  court  finds  that  the  tribal  action  produced.    This  would  open  the  floodgates  to  state  and  federal  courts 
with  litigation  concerning  matters  historically  reserved  to  tribal  courts,  or  that  have  been  resolved  through  the 
political  process  or  through  actions  for  injunctive  relief  in  the  federal  courts. 

Non-Indians  who  have  chosen  to  live  in  Indian  country  would  scorn  tribal  courts  and  tribal  governments 
and  seek  to  have  Congress  empower  the  courts,  in  favor  of  those  who  have  historically  been  hostile  to  tribal 
interests.    Indeed,  it  would  offer  non-Indian  neighbors  of  tribes  new  opportunities  to  take  control  of  tribal  affairs. 
Such  a  sweeping  abbreviation  of  tribal  sovereignty  would  threaten  the  very  future  of  tribal  sovereignty.    In  fact, 
this  possibility  echoes  the  Termination  Era. 

Cunently,  tribal  and  federal  law  concerning  tribal  sovereign  immunity  prevents  disgruntled  tribal 
members  from  forcing  the  tribe  to  litigate  disputes  in  other  courts  prior  to  the  exhaustion  of  their  tribal  remedies. 
Were  tribal  members  and  non-Indians  permitted  to  sue  tribes  in  state  courts,  state  courts  would  have  the 
authority  to  interfere  in  the  conduct  of  internal  tribal  government.    It  would  also  abort  the  development  of  tribal 
court  jurisprudence,  increasing  the  chances  of  generating  inconsistent  decisions. 

Defending  lawsuits  against  tribal  governments  and  tribal  officials  would  place  a  tremendous  financial 
burden  on  tribes.    Of  course,  the  costs  of  defending  litigation  in  non-tribal  forums  would  be  substantially  higher 
than  defending  them  in  tribal  courts.  In  addition,  the  constant  threat  of  impending  lawsuits  would  "chill"  tribal 
governmental  activities  in  general  and  could  paralyze  tribal  economic  development. 

There  must  be  no  tie  between  the  acceptance/receipt  of  federal  funds  and  waivers  of  tribal  sovereign 
inmiunity.    Tribes  which  accept  federally  appropriated  funds  have  already  agreed  to  numerous  conditions  prior  to 
the  receipt  of  federal  grant  funds.   Thus,  the  broad  waiver  of  tribal  sovereign  immunity  sought  by  non-Indians 
against  tribes  is  unnecessary.    When  the  United  States  lives  up  to  its  trust  responsibility  to  Indian  Nations  by 
funding  tribal  governments,  the  United  States  should  not  and  must  not  attach  burdensome  and  conditions 
impairing  sovereignty  to  such  federal  funding. 

The  Great  Sioux  Nation  Tribes  and  all  other  Indian  Nations,  which  possess  inherent  powers  of  self- 
government,  are  one  of  three  types  of  sovereigns  recognized  as  such  under  the  United  States  Constitution,  j.g., 
the  several  states,  the  several  Indian  Nations,  and  the  United  States.    As  noted  above,  the  governmental  status  of 
the  Great  Sioux  Nation  Tribes,  and  all  other  Indian  Nations,  has  been  recognized  in  Treaties,  executive 
Proclamations  as  well  as  in  an  imbroken  line  of  Supreme  Court  cases  dating  to  the  earliest  days  of  the  Republic. 
Any  erosion  of  tribal  sovereign  inmiunity  would  undermine  one  of  the  most  fundamental  principles  of 
government  and  debilitate  the  sacred  trust  relationship  between  the  United  States,  the  Great  Sioux  Nation  Tribes, 
and  all  other  Indian  Nations. 


Gr^J.  Boilrland 

Tribal  Chairman 

Cheyenne  River  Sioux  Tribe 
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IN  THE  COURT  OF  APPEALS 
OF  THE  CHEYENNE  RIVER  SIOUX  TRIBE 


TINA  CLEMENT, 

Plaintiff, 

V. 

VERNA  LECOMPTE,  et  ol.. 
Defendants. 


No.  93-009-A 

MEMORANDUM  OPINION 
AND  ORDER 


PER  CURIAM  (Before  Chief  Justice  Pommersheim  and  Associate  Justices 

Dupris  and  Clinton) 

This  appeal  raises  the  validity  of  a  preliminary  injunction  issued  by  the 
Cheyenne  River  Sioux  Superior  Court  enjoining  the  Defendants  from  taking  any 
further  action  regarding  the  allocation  of  grazing  rights  to  Tribal  Range  Unit  126 
pursuant  to  the  Tribal  Grazing  Ordinance,  Ordinance  15,  as  amended  August  26, 
1993.  Contesting  the  allocation  of  this  range  unit  to  Defendants  Verna  LeCompte 
and  Monte  LeCompte,  the  Plaintiff  filed  a  protest  with  the  United  States  Department 
of  the  Interior,  as  authorized  in  Ordinance  15  and  Article  IV,  Section  1  of  the 
Cheyenne  River  Sioux  Constitution,  and  also  filed  on  October  27,  1993  a  request 
with  the  Cheyenne  River  Sioux  Superior  Court  for  a  temporary  restraining  order. 
Named  as  Defendants  in  the  Complaint  ultimately  filed  with  the  Superior  Court  on 
November  9,  1993  were  Verne  and  Monte  LeCompte,  who  are  mother  and  son 
and  the  putative  recipients  of  the  grazing  permit  to  Tribal  Range  126  under  the 
action  of  the  Tribal  Council;  the  Cheyenne  River  Sioux  Tribe  (Tribe),  presumably  as 
owner  of  much  of  the  land  comprising  Tribal  Range  Unit  126  and  as  the  sovereign 
government  primarily  responsible  for  allocating  the  range  unit;  Russell  McCIure. 
Superintendent,  Bureau  of  Indian  Affairs,  Cheyenne  River  Sioux  Agency;  and  Jerrv 
Jaeger,  Area  Director,  United  States  Department  of  the  Interior,  Bureau  of  Indian 
Affairs. 

The  Superior  Court  granted  the  temporar/  restraining  order  on  October  28, 
1993.  In  Brehmer  v.  White  Wolf.  No.  93-008  (1993),  this  Court  dismissed  the 
Defendants'  attempted  interiocutor/  appeal  of  the  temporary  lestraining  order  for 
lack  of  jurisdiction,  but  nevertheless  vacated  the  temporary  restraining  order 
utilizing  its  supervisory  powers  over  the  lower  courts  on  the  ground  that  no  action 
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had  been  properly  filed  in  the  Superior  Court  since  no  complaint  directed  to  the 
Superior  Court  had  been  filed  with  the  request  for  the  temporar/  restraining  order. 
Rather  the  Plaintiff  had  filed  in  the  Superior  Court  a  copy  of  the  Complaint  and 
Protest  it  had  filed  with  Defendant  McClure  together  with  her  request  for  temporary 
restraining  order.  This  Court  ruled  that  due  to  the  techrical  noncompliance  of  the 
Plaintiff  with  the  Cheyenne  River  Sioux  Rules  of  Civil  Procedure,  no  action  formally 
had  been  filed  in  the  Superior  Court  and  the  lower  court  therefore  lacked  authority 
to  issue  o  temporary  restraining  order  even  though  its  action  may  have  been  in 
conformity  with  informal  practices  sometimes  employed  by  that  court.  This  Court 
nevertheless  granted  the  parties  leave  to  amend  their  filings  before  the  hearing  on 
the  motion  for  preliminar/  injunction  to  correct  this  rather  technical,  curable  error 
by  the  Plaintiff. 

On  October  29,  1993,  Defendant  Russell  McClure  denied  the  Plaintiff's 
Complaint  and  Protest,  finding  no  material  violation  of  the  Cheyenne  River  Sioux 
Tribe's  Grazing  Code  in  the  allocation  of  Range  Unit  126  to  Defendants  Vema  and 
Monte  LeCompte.  This  Court  is  informed  that  an  appeal  of  that  decision  to  the 
Area  Director  is  presently  pending. 

Curing  the  technical  defect  noted  by  this  Court  in  its  decision  in  Brehmer  v. 
White  Wolf,  the  Plaintiff  filed  a  complaint  with  the  Superior  Court  on  or  about 
November  9, 1993.  The  Complaint  incorporated  by  reference  the  Complaint  and 
Protest  filed  with  Defendant  McClure.  This  protest  asserted  a  number  of  claimed 
legal  violations  of  the  Tribal  Graang  Ordinance  in  the  allocation  of  Tribal  Range  Unit 
126  to  Defendants  Vema  and  Monte  LeCompte.  These  claims  included  alleged 
violations  of  preference  requirements.  Defendant  Monte  LeCompte's  alleged 
violation  of  the  residency  requirement  necessary  for  preference,  lack  of  present 
livestock  ownership  by  Vema  and  Monte  LeCompte,  alleged  disqualifying 
outstanding  delinquency  in  fee  payments  by  Defendant  Verno  LeCompte, 
alleged  fraudulent  misrepresentations  in  the  LeComptes'  application,  and  political 
unfairness  resulting  from  the  fact  that  Defendants  Vema  and  Monte  LeCompte  are 
the  mother  and  brother  of  Tribal  Council  member  Rocky  LeCompte.  While  asserting 
numerous  alleged  substantive  violations  of  the  Tribal  Grazing  Ordinance,  Plaintiff 
Tina  Clement's  basic  complaint  is  that  her  present  grazing  permit  to  use  Tribal 
Grazing  Unit  126  was  not  renewed  by  the  Tribal  Council  despite  the  fact  that 
the  Plaintiff  made  improvements  to  the  unit,  arguably  without  the  express  written 
authorization  required  by  federal  law,  and  while  the  Plaintiff  hod  extensive 
investments  in  and  livestock  grazing  on  the  grazing  unit  in  question. 

On  November  9, 1993,  a  hearing  on  the  application  for  preliminar/  injunction 
was  conducted  by  the  Superior  Court,  the  Honorable  B.J.  Jones  presiding  as 
specially  designated  tribal  judge.  The  Superior  Court  issued  a  v^^itten  preliminar)' 
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injunction  dated  November  19.  1993  enjoining  the  Defendants  from- taking  any 
furttier  action  regarding  the  allocation  of  grazing  privileges  on  Tribal  Range  Unit  1 26 
and  requiring  the  Plaintiff  to  post  bond  in  the  form  of  a  personal  check  covering 
the  cost  of  the  temporary  use  of  the  range  unit  for  a  period  of  one  year.  While  the 
Order  Granting  Preliminary  Injunction  specifically  found  that  the  Superior  Court  had 
subject  matter  jurisdiction  over  the  case  based  on  provisions  of  the  Grazing  Code 
that  provided  that  "all  land  disputes"  are  to  be  resolved  by  the  tribal  courts,  the 
court  did  not  purport  to  resolve  the  Defendants/  claims  of  sovereign  immunity  and 
inability  to  join  a  necessary  and  indispensable  parly.  Rather,  the  Order  provided: 

7.  Decision  on  the  Tribe's  motion  to  dismiss  on  the  grounds  of 
sovereign  immunity  end  indispensability  is  deferred  until  Nov.  30,  1 993: 
the  Tribe's  brief  on  its  motion  to  stay  before  the  Court  of  Appeals  will 
be  considered  the  Tribe's  opening  brief  on  these  issues.  Plaintiffs  may 
file  a  responsive  brief  on  Nov.  23,  1 993,  and  the  Tribe  may  file  a  reply 
brief  on  Nov.  30,  1 993. 

Without  waiting  for  the  disposition  of  these  defenses  in  the  trial  court. 
Defendant  Cheyenne  River  Sioux  Tribe  {'Tribe")  filed  on  November  19, 1993  a  Notice 
of  Appeal,  Designation  of  Record,  and  a  Motion  to  Stay  Preliminary  Injunction 
Pending  Appeal.  On  November  22,  1993,  the  Tribe  filed  an  Amended  Motion  to 
Stay  Preliminary  Injunction  Pending  Appeal. 

The  basis  of  the  Tribe's  interlocutory  appeal  was  that  the  Superior  Court 
cannot  property  hear  this  case  due  to  lack  of  jurisdiction,  the  sovereign  immunity 
of  the  Tribe  and  its  officers,  inability  to  join  the  Cheyenne  River  Sioux  Tribe  as  a 
necessary  and  indispensable  party,  the  nonjusticobility  of  the  issue  due  to  the 
exclusive  commitment  of  the  questions  raised  first  to  the  Tribal  Council  and  then  to 
the  Secretary  of  the  Interior  under  the  Tribal  Grazing  Ordinance,  and  the  failure  of 
the  Plaintiff  to  exhaust  her  administrative  remedies  with  the  Secretary  of  the  Interior 
before  filing  suit  in  tribal  courts.  In  its  Amended  Motion  to  Stay  Preliminary  Injunction 
Pending  Appeal,  the  Tribe  asserted  that  the  Plaintiffs  "cannot  possibly  succeed  on 
the  merits  as  the  Tribe  has  sovereign  immunity  and  is  an  indispensable  party  to  the 
action"  and  further  cloirris  that  the  Tribe  will  suffer  irreparable  injury  to  "its  authority 
to  administer  tribal  lends"  from  the  preliminary  injunction  while  the  Plaintiff  vvdli  suffer 
no  legally  cognizable  harm  since  her  grazing  permit  expired  on  November  1 ,  1 993. 
The  Plaintiff  pointed  out  that  she  had  significant  investments  and  improvements  to 
the  grazing  unit  and  will  be  required  to  remove  cattle  currently  located  on  Grazing 
Unit  1 26,  If  the  preliminary  injunction  is  vacated. 

On  November,  24, 1 993,  this  Court  entertained  argument  from  the  porties  on 
the  Amended  Motion  to  Sfoy  Preliminary  injunction  Pending  Appeal  by  telephonic 
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conference  call  and  declined  to  enter  a  stay  of  the  order.  In  addition  this  Court 
stayed  the  appeal  of  the  preliminary  injunction  until  December  6,  1993  in  order  to 
permit  the  Superior  Court  the  first  opportunity  to  rule  on  the  asserted  defenses  of 
sovereign  immuniry  and  indispensabiiity. 

On  November  29,  1993,  Special  Tribal  Court  Judge  BJ.  Jones  sitting  in  the 
Superior  Court  issued  a  lengthy  supplemental  Memorandum  Decision  denying  the 
Tribe's  Motion  to  Dismiss  based  on  the  defenses  outlined  above.  In  parricuiar. 
Judge  Jones  ruled  that  v/hile  the  federal  government  had  not  waived  the  Tribe's 
sovereign  immunity,  the  Tribe  "has  effected  a  limited  waiver  of  its  immunity  from  suit 
by  enacting  Sec.  1 5-7- 1  ( 1 4)"  of  the  Tribal  Grazing  Code,  the  provision  that  indicates 
that  "[a]ii  land  disputes"  are  to  be  resolved  by  the  tribal  courts.  Since  Judge  Jones 
found  that  the  Tribe  could  be  sued  in  tribal  court,  he  found  he  did  not  need  to 
resolve  the  Tribe  indispensabiiity  defense.  This  Court  disagrees  and  for  that  reason 
reverses  the  gront  of  prelim.inary  injunction  and  remands  to  the  Superior  Court  with 
directions  to  dismiss  the  action  under  Rule  19  of  the  Cheyenne  River  Sioux  Rules  of 
Civil  Procedure. 

Since  the  sovereign  immunity  and  indispensabiiity  defenses  asserted  by  the 
Tribe  constitute  a  complete  defense  to  this  action  requiring  its  dismissal,  the  Court 
need  not  resolve  the  other  deterges  of  tack  of  jurisdiction,  nonjusticobility,  and  the 
failure  to  exhaust  administrative  rennedies  and  will  not  comment  thereon  except 
insofar  as  they  are  implicated  In  the  sovereign  immunity  and  indispensabiiity 
defenses. 

SOVEREIGN  IMMUNITY 

If  is  an  axiomatic  proposition  of  federal  Indian  law  that  Indian  tribes,  like  all 
other  sovereigns,  possess  sovereign  immunity  which  prevents  their  being  sued 
without  their  consent.  E.g.  Oklahoma  Tax  Comm'n  v.  Citizen  Band  of  Potawatomi 
Tribe  of  Oklahoma.  498  \)S.  505  {1991);Sonfa  Clara  Pueblo  v.  Mariinez.  436  U.S.  49, 
58-60  (1978).  Indian  tribes  possess  sovereign  immuni^/  because  they  are  sovereigns 
predoting  the  Constitution,  United  States  v.  United  States  Rdelity  &  Guaranty  Co.. 
309  U.S.  506, 512-13  (1940);  Turner  v.  United  States,  248  U.S.  354  (1919),  end  because 
such  immunity  is  necessary  to  promote  the  federal  policies  of  tribcl 
self-determination,  economic  development,  and  cultural  autonomy.  See  generally. 
F.  Cohen,  Handbook  of  Federal  Indian  Law  324-28  ( 1 982) ;  Note,  In  Defense  of  Tribcl 
Sovereign  Immunity,  95  Harv.  L  Rev.  1058.  1073  (1982). 

Tribal  sovereign  immunity  derives  from  two  independent  sources.  First,  Indian 
tribes,  like  all  other  sovereigns,  are  possessed  of  an  inherent  sovereignty  which 
prevents  their  being  sued  without  their  consent.    As  the  court  noted  in  Bottomly  v. 
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Passamaquoddy  Tribe.  599  F.2d  1061  (1st  Cir.  1979),  "one  ospect  of  o  tribe's 
sovereignty  is  its  immunity  from  suit."  Second,  the  coses  also  indicate  tha't  since  the 
United  States  often  holds  Indian  land  and  certain  other  assets  in  trust  for  the  tribe, 
the  tribe  is  a  derivative  beneficiary  as  the  sovereign  immunity  of  the  federal 
government  and  therefore  cannot  be  sued  without  Congressional  consent.  E.g. 
United  States  v.  United  States  Fidelity  &  Guaranty  Co. .  309  U.S.  at  51 2-13;  B/ue  Legs 
V.  EPA.  867  F.2d  1094  (8th  Cir.  1989).  The  sovereign  immunity  of  the  Cheyenne  River 
Sioux  Tribe  deriving  both  from  its  aboriginal  sovereignty  and  from  its  protection  by 
the  United  States  continues  unless  Congress  has  expressly  authorized  suit  against 
the  tribe  or  the  tribe  has  otherwise  voluntarily  waived  its  sovereign  immunity  or 
otherv\/ise  consented  to  suit. 

The  parties  do  not  clsacree  that  the  Cheyenne  River  Sioux  Tribe  is  possessed 
of  sovereignty,  one  aspect  of  which  is  its  immunity  from  suit.  They  disagree,  rather, 
as  to  whether  that  immunity  has  been  waived  or  otherwise  abrogated.  As 
indicated  by  the  dual  sources  of  tribal  sovereign  immunity,  the  sovereign  immunity 
of  on  Indian  Tribe  may  be  waived  either  by  on  express  authorization  by  Congress 
acting  pursuant  to  its  broad  powers  under  the  Indian  commerce  clause  of  article 
I,  section  8,  clause  3  of  the  United  States  Constitution  a  by  en  express  tribal  waiver 
of  sovereign  immunity  or  express  consent  to  suit.  American  Indian  Agr.  Credit  v. 
Standing  Rock  Sioux  Tril:>e.  780  F.2d  1374, 1 378  (8th  Cir.  1 985) .  The  general  standard 
utilized  by  other  courts  to  determine  whether  such  an  express  waiver  has  been 
adopted  is  that  such  a  waiver  "cannot  be  implied  but  must  be  unequivocally 
expressed."  Sonto  Clara  Pueblo  v.  Martinez  436  U.S.  at  58;  see  generally,  American 
Indian  Agr.  Credit  v.  Standing  Rock  Sioux  Tribe.  780  F.2d  1374,  1378  (8th  Cir.  1985) 
(collecting  cases). 

In  this  case,  the  Superior  Court  found  that  Congress  had  not  in  any  way 
waived  the  Tribe's  immunity  from  suit.  Plaintiff  does  not  disagree  with  that  finding. 
Rother,  Plaintiff  rests  her  right  to  sue  the  Tribe  on  her  claims  that  (1)  the  tribe  has 
waived  of  sovereign  immunity  by  enacting  section  15-7-1(14)  of  the  Cheyenne 
River  Sioux  Tribe  Grazing  Code  and  (2)  that  this  Court's  decision  in  LsCompte  v. 
Jev/eil  No.  85-01 2-,\  12  Ind.  L.  Rep.  6025  (Chey.  Riv.  Sx.  Tr.  Ct.  of  App.  1985)  held 
that  where  a  claim  is  made  that  tribal  authorities  had  exceeded  their  authority,  the 
aggrieved  porty  would  have  an  implied  remedy  for  injunctive  and  declaratory 
relief  in  tribal  courts  in  the  absence  of  o  statutory  remedy.  While  the  Superior  Cour*. 
accepted  the  first  of  Plaintiffs  argument  but  not  the  second,  this  Court  rejects  each 
as  a  matter  of  law  and  therefore  finds  that  the  Tribe  is  immune  from  suit  by  the 
Plaintiff  in  this  action. 

Section  15-7-1(14)  of  the  Cheyenne  River  Sioux  Tribal  Grazing  Ordinance 
provides  in  full,  "(a]ll  land  disputes  v^TI  be  settled  in  Tribci  Court."  The  Suoerior  Court 
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reRed  on  this  language,  stating: 

The  only  question  is  wtiether  the  Council  has  unequivocally  expressed 
its  intent  to  allow  this  court  to  review  its  issuance  of  grazing  permits. 
This  court  finds  that  the  TnlDe  has  effected  a  limited  waiver  of  its 
immunity  from  suit  by  enacting  Sec.  15-7-1(14).  That  waiver  of 
immunity  permits  this  court  to  review  council  action  in  approving 
grazing  permits  only  when  the  dispute  in  question  is  not  a  matter  left 
to  the  sole  discretion  of  the  council  in  the  grazing  ordinance  or  the 
tribal  constitution. 

Thus,  in  arriving  at  its  finding  of  a  waiver  of  sovereign  immunity  the  Superior  Court 
applied  the  conventional  standard  generally  employed  where  waiver  of  sovereign 
immunity  is  claimed  and  demanded  that  the  waiver  must  be  "unequivocally 
expressed." 

If  this  Court  were  to  adopt  that  standard,  it  believes  there  would  be  much 
force  to  the  Superior  Court's  finding.  The  provisions  of  section  1 5-7-1  ( 1 4)  are  found 
in  a  tribal  grazing  code  which  bosicalt/  allocates  the  use  of  tribal  lands.  The  Tribe 
argues  that  the  grant  of  jurisdiction  contained  in  section  15-7-1  (14)  is  limited  to  the 
resolution  of  private  disputes,  such  as  fencing  or  trespass  actions,  or  to  suits  brought 
by  the  tribe,  such  as  grazing  fee  definquency  actions.  The  tribe  cites  portions  of  the 
legislative  histor/  of  the  1988  version  of  the  Tribal  Grazing  Code  to  support  that 
distinction.  This  Court  does  not  find  those  arguments  persuasive.  Rrst.  by  its  express 
tennsrsection"15-7-T{14)  refers  to  atf.  gpt  some;  land  disputes  under  the  Tribal 
►^;(3razing  Code  and  certainly  a  sizable  proportion  of  those  disputes  will  involve  the 
"Tribe,  either  as  dpnr^  party  In  a  case 

irivolvlng'^the  use  or  bllocotidn  of  tribal  kinds.  Thus,  while  not  specifically  referring 
to  either  the  Tribe  or  to  tribal  sovereign  immunity,  the  context  of  the  language 
employed  in  section  15-7-1(14)  indicates  that  the  Council  attempted  to 
"unequivocally"  express  an  intent  to  permit  the  Tribe  to  be  sued  for  injunctive  or 
declarator/  relief  in  tribal  land  disputes  arising  under  the  Tribal  Grazing  Ordinance. 
Second,  legislative  history  offered  by  the  Tribe  does  not  seem  to  prove  the 
distinction  that  the  Tribe  offers.  Specifically,  the  Tribe  called  this  Court's  attention 
to  a  discussion  between  then  Chairman  Wayne  Ducheneoux  and  Representative 
Clown  over  the  meaning  of  this  language.  In  this  discussion  then  Chairman 
Ducheneoux  cleariy  drew  a  distinction  between  the  initial  awarding  of  the  range 
unit  and  "a  dispute  as  to  trespass  or  something  like  that  ofterthe  unit  is  issued,  then 
that  will  go  to  Tribal  Court."  Tribal  Council  Minutes,  Oct.  17,  1988  at  5.  Then 
Representative  Clov/n  asked  v4iether  the  language  In  question  "doesn't  mean  the 
awarding  of  ttie  range  unit?"  Then  Chaimr>an  Ducheneoux  advised  him  that  it  did 
not,  at  least  under  his  understanding  of  the  language. 
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.-The  Plaintiff  atfempt^  to  counteract  the  effect  of  this  discussion  by  offering 
an  affidavit  of  Wayne  Ducheneaux.  signed  November  23, 1993,  to  the  effect  thai 
"the  legislative  intent  of  the  Cheyenne  River  Sioux  Tribe  Grazing  Ordinance,  Title  XV. 
[Section  15-7-1(14)]  dealing  with  the  resolving  of  all  disputes  in  Tribal  Court  was  to 
utilize  the  Tribal  Court  system  as  a  forum  for  the  resolution  of  any  and  ail  disputes 
regarding  Range  Units."  The  Tribe  properly  points  out  that  offering  later 
Interpretation  or  reinterpretation  of  earlier  legislative  events  by  participants  therein 
constitutes  an  inappropriate  approach  to  establishing  the  legislative  history  of  a 
statute  or  ordinance  and  this  Court  therefore  rejects  the  information  contained  in 
the  proffered  affidavit  for  this  reason.  Nevertheless,  looking  only  at  the  portions  of 
the  Tribal  Council  Minutes  offered  by  the  Tribe,  it  does  not  appear  that  they 
demonstrate  the  conclusion  for  which  they  were  offered.  The  distinction  drawn  in 
those  Minutes  by  then  Chairman  Ducheneaux  was  between  the  initial  allocation 
of  range  units  and  subsequent  disputes  about  the  land.  This  distinction  is  not  the 
same  as  a  distinction  between  cases  in  which  the  tribe  is  named  as  a  party 
defendant  and  those  in  which  it  Is  not.  In  rufing  on  the  motion  to  dismiss.  Special 
Judge  B.J.  Jones  drew  a  similar  but  not  identical  distinction  to  the  one  offered  by 
then  Chairman  Ducheneaux  during  the  debate  on  the  1988  version  of  the  Tribal 
Grazing  Permit.  The  Superior  Court  indicated  that  section  1 5-7-1  ( 1 4)  constituted  a 
limited  waiver  of  sovereign  immunity  which  only  "permits  this  Court  to  review 
council  action  in  approving  grazing  permits  only  when  the  dispute  in  question  is  not 
a  matter  left  to  the  sole  discretion  of  the  council  in  the  grazing  ordinance  or  the 
tribal  constitution."  SI.  Op.  at  8  (referencing  section  15-2-3,  Cheyenne  River  Sioux 
Grazing  Code).  Thus,  the  Superior  Court  found  that  it  did  "not  have  the  authority 
to  order  the  Council  to  award  the  unit  tojhe  Plaintiff  but  it  claimed  the  power  "to 
find  that  the  Council  abused  its  discretion  in  awarding  RU  1 26  and  to  remand  this 
matter  to  the  Coundl  for  a  review  and  clarification  of  its  reasoning  in  the  letting  of 
RU  126."  Id.  at  8-9.  Furthermore,  the  Tribe  conceded  at  oral  argument  that  some 
trespass  actions,  such  as  those  involving  boundary  disputes,  might  necessarily 
implicate  the  Tribe  as  an  indispensable  party,  but  it  argued  that  most  of  the  tribal 
land  disputes,  including  trespass  actions,  arising  under  the  Tribal  Grazing  Code 
would  likely  be  cases  Involving  private  disputes  between  the  permittee  and 
another  private  trespasser  or  other  private  disputes  such  as  fencing  disputes.  The 
difficulty  v/ith  this  argument  is  that  the  plain  language  of  section  15-7-1(14)  does  not 
refer  to  some,  or  even  the  predominant,  type  of  land  disputes,  but  rather  includes 
"lc]ll  land  disputes." 

Were  this  Court  to  apply  the  conventional  "unequivocally  expressed"  test  for 
waiver  of  sovereign  immunity,  it  would  be  tempted  to  agree  with  the  Superior 
Court'?  finding  that  section  15-7-1(14)  constitutes  on  unequivocal  expression, 
notwithstanding  its  lack  of  express  reference  to  either  the  Tribe  or  tribal  sovereign 
immunity.  This  case  is  not,  as  argued  by  the  Tribe,  "strikingly  similar'  to  the  failed 
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argument  in  Blatchford  v.  Native  Village  of  J^oafak.  1 1 1  S.Ct.  2578,  2583 
(1991)  (federal  law  did  not  waive  state  sovereign  immunity  under  the  eleventh 
amendment  in  suits  by  federally  recognized  Indian  tribes  or  communities).  In 
Noafak.  the  statute  involved  was  28  U.S.C.  §  1362,  a  general  grant  of  civil  jurisdiction 
over  federal  question  cases  brought  by  certain  Indian  tribes.  By  contrast,  section 
]  5-7-1  ( 1 4f.  is  a  specific  gran!  of  jurisdiction  over  all  land  disputes  found  in  a  tribal 
ordinance  specifically  allocating  the  use  of  tribal  land.  The  necessary  involvement 
of  tribe  OS  on  indispensable  party  in  some,  perinaps  many,  of  these  actions  is  clear 
from  the  context  of  this  case  in  a  fashion  that  the  Court  \nNoatak  found  lacking  for 
state  defendants  under  section  1362. 

The  problem  with  the  Superior  Court's  finding  that  section  15-7-1(14) 
constituted  a  waiver  of  tribal  sovereign  immunity,  however,  is  that  it  totally  ignored 
another  vital  provision  of  the  laws  of  the  Cheyenne  River  Sioux  Tribe,  specifically 
section  1  -S-4  of  the  Cheyenne  River  Sioux  Tribe  Law  and  Order  Code.  Section  1  -8-4 
provides: 

Sec.  1-8-4     Sovereign  Immunity 

Except  OS  required  by  federal  law.  or  the  Constitution  and  By- 
Laws  of  the  Ctieyenne  River  Sioux  Tribe,  or  specifically  waived  by  a 
resolution  or  ordinance  of  the  Tribal  Council  specifically  referring  to 
such,  the  Cheyenne  River  Sioux  Tribe  shall  be  immune  from  suit  in  any 
civil  action,  and  its  officers  and  employees  immune  from  suit  for  any 
liability  arising  from  the  performance  of  their  official  duties. 

It  is  not  surprising  that  the  Superior  Court  failed  to  note  this  important  provision  of 
Cheyenne  River  Sioux  tribal  law  since  it  was  not  cited  to  this  Court  by  either  party 
in  their  briefs  in  this  appeal,  although  it  was  briefly  noted  in  the  Tribe's  brief  in 
Bretimer  v.  White  Wolf  and  the  Tribe  did  mention  it  at  the  very  close  of  its  ore  I 
arguments.  This  provision,  however,  is  central  to  the  resolution  of  this  case.  Section 
1-8-4  is  contained  in  the  "General  Provisions"  section  of  the  Low  and  Order  Code 
which  provides  several  general  provisions  including  several  different  sections 
involving  rules  or  principles  of  construction.  This  Court  understands  section  1-8-4  to 
operate  as  a  rule  of  construction,  providing  a  h/gher  standard  than  the  convention 
"unequivocally  expressed"  standard  for  the  finding  of  a  waiver  of  sovereign 
immunity.  Section  i  -8-4  requires  that  any  waiver  of  sovereign  immunity  specifically 
refer  to  that  concept. 

As  Noatok  indicates,  a  waiver  of  sovereign  immunity  under  the 
"unequivocally  expressed"  standard  might  be  found  if  either  the  language,  context, 
or  legislative  history  of  the  statute  pidnly  and  unequivocally  indicates  a  legislative 
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intent  to  waive  sovereign  innmunlty.  As  olready  indicated,  on  that  standard,  section 
15-7-1(14)  might  qualify  as  an  unequivocal  waiver  of  tribal  sovereign  irhmunity 
given  its  all  embracing  language  and  the  context  in  which  that  language  is  found. 
By  contrast,  the  provisions  of  section  1-8-4,  specifically  require  more  than  merely  an 
unequivocal  expression.  This  statutory  rule  of  construction,  which  must  be  read  into 
any  and  ail  ordinances  passed  by  the  Tribal  Council  of  the  Cheyenne  River  Sioux 
Tribe,  plainly  requires  that  any  purported  waiver  of  sovereign  immunity  must 
specifically  refer  to  sovereign  immunity  on  the  face  of  statute.  However  else 
section  15-7-1(14)  might  be  constr\ied,  it  e  plain  the  section  contains  no  language 
whatsoever  reflecting  an  express  reference  to  or  waiver  of  sovereign  immunity.  The 
language  therefore  cannot  be  found  to  constitute  a  waiver  of  sovereign  immunity 
consistently  with  section  1-8-4.  The  Superior  Court  therefore  erred  in  construing 
section  15-7-1(14)  as  a  limited  waiver  of  sovereign  immunity. 

The  Plaintiff,  however,  notes  that  the  tribal  courts  previously  hove  entertained 
a  dispute  over  allocation  of  a  tribal  grazing  unit.  Specifically,  she  directs  the  Court's 
attention  to  the  decision  of  the  Cheyenne  River  Sioux  Tribal  Superior  Court  in 
Gunville  v.  Fraiier.  No.  C-01 1-69  (Chey.  Riv.  Sx.  Sup.  Ct.,  Sept.  18,  1989).  TheGunv/7/e 
case  is  clearly  distinguishable  on  a  number  of  grounds.  First,  the  Tribe  was  not 
named  as  a  party  defendant  in  that  action.  Second,  the  Tribal  Council  specifically 
referred  that  particular  dispute  involving  the  allocation  of  a  tribal  grazing  unit  to  the 
tribal  courts.  Third,  based  on  the  Superior  Court's  Rndings  of  Fact  and  Conclusions 
of  Low.  no  one  seems  to  have  raised  the  question  of  the  failure  to  join  the  tribe  as 
an  indispensable  party  to  action.  Thus,  while  Gunville  may  indicate  that  section  1 5- 
7-1  (14)  grants  tribal  courts yurfsd/cfion  overclaimed  legal  violations  in  the  allocation 
of  tribal  range  units,  it  cannot  hold  that  the  Tribe  has  no  available  sovereign 
immunity  or  indispensable  party  defenses  in  such  litigation  since  those  questions 
were  never  presented  in  the  Gunville  cose. 

The  Plaintiff's  second  argumerit  based  on'LeCompfev.'Jeweff,  No.85-012-A. 
12  Ind.  L  Rep.  6025  (Ctiey.  Riv.  Sx.  Tr.  Ct.^of  App.1~985),  is  equally  unavailing.  In 
(.eCompfe/ this  Court  held  that  "(a]s  a  rndtterpf  tribal  law, . . .  the  Indian  people 
of  the  Cheyenne  River  Indian.Reservation  intended  that  the  people  should  have 
a  right  to  a  tribal  judicial  forum  to  judicially  review  the  actions  of  the  tribal  council." 
LeCompfe  V.  Jewen.SlOp.  at  7.  Ttius,  the  Court  specifically  held  that  the  Plaintiffs 
in  on  election  dispute  had  an  implied  remedy  inltribalcoyri  for  injunctive  and 


:1302.  or  the .Coristilutjoh  or Jqv^";pf  theXheyenne:Riv^^^^^^  Trib4.'  The'suit  in 

[eCom|Die,£hqwever,^was/file<d.j^^^        ilfitSalofjicials  seeking  injunctive ,.  and 
djc!ara.toryoB.Re.f.TgthenhqrC^£b^^  tribal 

land  was  not  involved  in  thelSectiondisptrreaf^^'in'LeCompfe,  there  v/as  no 
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argument,  as  here,  that  the  Tribe  constituted  a  necessary  and  indispensable  party 
to  the  action.  Plaintitf.  nevertheless,  directs  the  Court's  attention  to  language  in  the 
LeCompte  opinion  indicating  that  'both  the  1968  Indian  Civil  Rights  Act  and  the 
Constitution  of  the  Cheyenne  River  Sioux  Tribe  v/aived  such  sovereign  immunity  in 
Tribal  Court."  Id.  While  one  certainly  could  read  some  of  the  broader  language 
In  LeCompfe  as  indicating  that  the  Indian  Civil  Rights  Act  of  1968  and  the 
Constitution  and  By-Laws  of  the  Cheyenne  River  Sioux  Tribe  had  impliedly 
abrogated  tribal  sovereign  immunity  in  tribal  forums  where  the  only  remedies 
sought  were  declarator/  or  injunctive  relief,  any  such  broad  statements  constituted 
dicta  and  were  unnecessary  to  the  decision.  Rather,  this  Court  understands 
LeCompte  v.  Jewetf  to  mifror  as  a  matter  of  tribal  law,  the  classic  distinction  drawn 
by  federal  courts  between  suits  against  the  federal  government  or  states  and  suits 
against  federal  or  state  officials  seeking  to  conform  their  official  conduct  to  the 
dictates  of  constitutional  or  statutor/  law.  While  suits  against  the  federal 
government  or  the  states  ore  barred  by  federal  sovereign  immunity  and  the 
eleventh  amendment,  see  e.g.  Testan  v.  United  States.  424  U.S.  392  (1976)  (federal 
sovereign  immunity);  Blatchford  v.  Native  Village  of  Noatak.  1)1  S.Ct.  2578 
(1991) (state  eleventh  amendment  immunity),  injunctive  or  declarator/  suits  against 
federal  or  state  officers  for  violation  of  federal  law  ore  classically  permitted  and  ore 
not  deemed  barred  by  sovereign  immunity.  E.g.  Ex  parte  Young.  209  U.S.  123 
(1908).  In  LeCompfe,  the  plaintiff  had  sued  tribal  officiols  seeking  only  injunctive 
and  declaratory  relief.  This  Court's  holding  that  such  a  suit  was  not  barred  by  tribal 
sovereign  immunity  either  as  a  matter  of  federal  or  trilxil  law,  can  only  property  be 
read  as  authorizing  tribal  officials  to  be  sueb  to  enforce  conformity  to  federal  and 
tribal  law.  LeCompte  could  not  and  did  not  hold  that  the  Tribe  itself  had  waived 
sovereign  Immunity  end  could  be  sued  in  a  land  dispute  of  the  type  presented  in 
the  present  case. 

Indeed,  in  LeCompte.  this  Court  also  relied  on  section  1-8-4,  which  draws 
precisely  the  same  distinction  drawn  here.  Section  1-8-4  expressly  indicates  that 
the  'Tribe  shall  be  immune  from  suit  in  any  civil  action,"  while  indicating  that  'Its 
officers  and  employees  [stKill  be]  immune  from  suit  for  any  liability  arising  from  the 
performance  of  their  offidal  duties."  The  difference  in  language  cleariy  indicates 
that,  "(ejxcept  as  required  by  federal  law,  or  the  Constitution  and  By-Laws  of  the 
Cheyenne  River  Sioux  Tribe,  presumably  most  notably  in  claims  of  takings  of 
property  without  just  compensation,  the  Tribe  has  the  traditional  absolute  immunity 
from  suits  of  all  types,  while  tribal  employees  are  only  immune  from  damage 
liability,  rather  than  injunctive  and  declarator/  relief,  for  actions  token  in  their 
official  capacity.  While  perhaps  containing  some  excessively  broad  dicta, 
LeCompte  should  not  be  read  as  providing  anything  more  than  an  implied 
injunctive  or  declaratory  relief  oction  against  tritxil  officials  for  actions  token  in 
violation  of  the  federal  or  tribal  law.  It  did  not  hold  that  any  such  action  could  be 
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;  filedldirecj1y;Qgainsl.the  Tribe  as  a  riamed  party  defendant.  This  Court's  decision 
finding  ttie  Tribe  immune  from  suit  in  this  action  should  not  be  read  as  g  ruling  that 
no  judicial  forum  should  be  available  to  the" Plaintiff.  The  result  in  this  case  only 
reflects  the  fact  that  the  Tribal  Council,  while  perhaps  intending  to  create  such  a 
forum,  has  not  taken  appropriate  steps  in  conformity  with  section  1-8-4  of  the 
Cheyenne  River  Sioux  Tribal  Law  and  Order  Code  to  effectively  waive  tribal 
sovereign  Immunity  and  permit  such  a  suit. 

NECESSARY  AND  INDISPENSABLE  PARTY 

The  Tribe's  successful  assertion  of  the  defense  of  sovereign  immunity  does  not 
automatically  mean  that  the  case  must  be  dismissed  in  a  case  such  as  the  present 
one,  where  the  plaintiff  has  filed  suit  against  multiple  defendants,  only  one  of 
which,  the  Tribe,  is  entitled  to  assert  a  sovereign  immunity  defense.  In  such  cases, 
the  litigation  generally  can  proceed  against  the  other  parties  not  entitled  to  an 
immunity  defense  unless  the  court  determines  that  the  immune  party  constitutes 
an  indispensable  party.  If  the  immune  party  constitutes  an  indispensable  party,  the 
court  must  dismiss  the  action  in  its  entirety.  Eg  Keweenoh  Boy  Indian  Community 
V.  Michigan.  No.  93-1 118, 1993  WL  51333  {6th  Cir.  1993),  Shermoen  v.  United  Sfoies, 

982  F.2d  1312  (9th  Cir.  1992),  cert,  denied U.S. ,113  S.Ct.  2993  (1993).   Given 

the  Superior  Court's  decision  rejecting  the  Tribe's  sovereign  immunity  defense,  it  did 
not  address  the  Indispensability  of  the  Tribe  in  a  detailed  fashion.  In  light  of  this 
Court's  determination  that  Plaintiff  cannot  sue  the  Tribe  due  to  tribal  sovereign 
immunity,  this  Court  must  determine  whether  the  Tribe  constitutes  an  indispensade 
party,  as  argued  by  the  Tribe, 

Rule  19  of  the  Cheyenne  River"  Sioux  Rules  of  Civil  Procedure  governs 
necessary  and  indispensable  parties  and  is  identical  to  the  language  of  Rule  19  of 
the  Federal  Rules  of  Civil  Procedure.  The  basic  test  to  be  applied  under  Rule  19 
was  fully  described  in  the  Sixth  Circuit's  recent  decision  in  Keweenoli  Bay  Indian 
Community  in  the  course  of  interpreting  the  federal  version  of  Rule  19: 

This  court  has  previously  stated  that  the  resolution  of  the  question 
of  joinder  under  Rule  19,  and  thus  of  dismissal  for  failure  to  join  en 
indispensable  party  under  Rule  12(b)(7),  involves  o  three-step  process. 
Local  670  V.  Infemafionol  Union,  United  Rubber,  Cork,  Linoleum  and 
Plastic  Workers  of  America.  822  F.2d  613,  618  (6th  Cir.  1987),  cert, 
denied,  484  U.S.  1019  (1988).  The  court  must  first  determine  whether  a 
person  is  necessary  to  the  action  and  should  be  joined  if  possible.  Rule 
19(a)  describes  this  initial  analysis  as  follows: 
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(a)  Persons  fo  be  Joined  if  Feasible.  A  person  who  is 
subject  to  service  of  process  and  wiiose  joinder  will  not 
deprive  the  court  of  jurisdiction  over  the  subject  matter  of 
the  action  shall  be  joined  as  a  party  in  the  action  if  ( 1 )  in 
the  person's  absence  complete  relief  cannot  be 
accorded  among  those  already  parties,  or  (2)  the  person 
claims  an  interest  relating  to  the  subject  matter  of  the 
action  and  is  so  situated  that  the  disposition  of  \}re  action 
in  the  person's  absence  may  (i)  as  a  practical  matter 
impair  or  impede  the  person's  ability  to  protect  that 
interest  or  (ii)  leave  the  parties  subject  to  a  substantial  risk 
of  incurring  double,  multiple,  or  otherwise  inconsistent 
obligations  by  reason  of  the  claimed  interest. 

If  the  court  finds  that  the  absent  person  or  entity  falls  within  either 
one  of  these  provisions,  the  party  is  thus  one  to  be  joined  if  feasible. 
The  court  must  then  consider  steps  two  and  three:  the  issues  of 
personal  jurisdiction  and  indispensability.  As  this  court  recognizes: 

If  personal  jurisdiction  is  present,  the  party  shall  be 
joined;  however,  in  the  absence  of  personal  jurisdiction 
{or  if  venue  as  to  the  joined  party  is  improper),  the  party 
cannot  property  be  brought  before  the  court.  If  such  is 
the  case,  the  court  proceeds  to  the  third  step,  which 
involves  an  analysis  of  the  factors  set  forth  in  Rule  19(b)  to 
determine  whether  the  court  may  proceed  without  the 
absent  party  or,  to  the  contrary,  must  dismiss  the  case 
due  to  the  indispensability  of  that  party.  The  four  factors 
set  forth  in  Rule  19(b)  include:  first,  to  what  extent  a 
judgment  rendered  in  the  person's  absence  might  be 
prejudicial  to  (the  person]  or  to  those  already  parties; 
second,  the  extent  to  which,  by  protective  provisions  in 
the  judgment,  by  the  shaping  of  relief,  or  other  measures, 
the  prejudice  con  be  lessened  or  avoided;  third,  whether 
a  judgment  rendered  in  the  person's  absence  will  be 
adequate;  fourth,  whether  the  plaintiff  will  have  an 
adequate  remedy  if  the  action  is  dismissed  for  nonjoinder. 

The  rule  is  not  to  be  applied  in  a  rigid  manner  but 
should  instead  be  governed  by  the  practicalities  of  the 
individual  case.  This  court  has  noted  that  'Ideally  all  [the] 
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pragmatic  approach;  simply  because  some  forms  of   -  . 
relief  might  not  be  available  due  to  the  absence  of 
certain  parties,  the  entire  suit  should  not  be  dismissed  if 
meaningful  relief  can  still  be  accorded." 

Id.  ot  618  (quoting  Smifh  v.  United  Bhd.  of  Carpenters  and  Joiners  of 
America.  685  F.2d  164,  166  (6th  Gir.  1982)  (other  citations  omitted). 

Applying  this  three  step  analysis  leads  directly  to  the  conclusion  that  the  Tribe 
constitutes  an  indispensable  party  within  the  meaning  of  Rule  19(b)  of  the 
Cheyenne  River  Sioux  Rules  of  Civil  Procedure  and  that  the  action  cannot  proceed 
without  the  Tribe  and  therefore  must  be  dismissed  pursuant  to  Rule  12(b)(7)  of  the 
Cheyenne  River  Sioux  Rules  of  Civil  Procedure.  In  this  case,  the  basic  dispute 
centers  on  the  allocation  of  Tribal  Range  Unit  126  comprised  substantially  of  tribolly 
owned  land  by  the  Cheyenne  River  Sioux  Tribal  Council.  The  only  official  tribal 
defendant  named  in  the  Complaint  is  the  Cheyenne  River  Sioux  Tribe.  The  Tribe 
therefore  constitutes  a  necessary  party  within  the  meaning  of  Rule  19(a)  both 
because  complete  relief  cannot  be  afforded  to  the  Plaintiff  in  a  case  contesting 
the  allocation  of  use  of  tribal  land  in  the  absence  of  the  actual  owner  of  the  land, 
the  Tribe,  being  joined  as  a  party  and  because  the  Tribe  owns  the  lend  constituting 
Tribal  Range  Unit  126  and  its  absense  both  would  impair  its  ability  to  protect  its 
interest  in  its  lands  and  would  pose  a  substantial  risk  of  subjecting  the  other  federal 
defendants  to  multiple  or  inconsistent  legal  obligations  should  the  tribal  courts  take 
a  different  approach  to  the  allocation  of  that  range  unit  than  token  by  either  the 
Tribal  Council  or  the  Secretary  of  the  Interior.  There  is  therefore  Ittle  doubt  that  the 
Tribe  constitutes  a  necessar/  party. 

In  order  to  qualify  for  dismissal  under  Rule  1 2(b)  (7),  the  parly  who  cannot  be 
joined  must  not  only  constitute  a  necessor/  party,  but  also  must  qualify  as  an 
indispensable  party  within  the  meaning  of  Rule  19(b)  of  the  Cheyenne  River  Sioux 
Rules  of  Civil  Procedure.  As  Keweenah  Boy  Indian  Community  indicates,  a 
necessary  party  must  be  joined  if  feasible.  Here  the  bar  to  joinder  of  the  Tribe  is  not 
lack  of  personal  jurisdiction  but  sovereign  immunity  of  the  Tribe  and  the  consequent 
lack  of  subject  matter  jurisdiction  over  any  claim  brought  directly  cgainst  the  Trbe. 
Since  the  tribe  cannot  be  joined,  the  only  remaining  question  is  that  third  prong  -- 
indispensability.  Rule  19(b)  provides  that  the  court  in  making  a  determination  of 
indispensobility  must  "determine  whether  in  equity  ond  good  conscience  the  action 
should  proceed  among  the  parties  before  it,  or  should  be  dismissed,  the  absent 
party  being  thus  regarded  as  indispensable."  Rule  19(b)  further  directs  the 
court  in  making  a  determination  of  indispensability  to  consider  four  separate 
factors: 
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The  factors  to  be  considered  by  f  tie  court  include:  first,  to  wtiat  extent 
a  judgment  rendered  in  ttie  person's  absence  mighit  be  prejudicfat  to 
the  person  or  those  already  parties;  second,  the  extent  to  which,  by 
protective  provisions  In  the  judgment,  by  shaping  of  relief;  or  other 
measures,  the  prejudice  can  be  lessened  or  avoided;  third,  whether 
a  judgment  rendered  in  the  person's  absence  will  be  adequate; 
fourth,  whether  the  plaintiff  will  have  on  adequate  remedy  if  the 
action  is  dismissed  for  nonjoinder. 

Considering  these  four  factors,  it  is  quite  clear  in  the  instant  case  that  the 
Tribe  constitutes  an  indispensable  party  and  that  the  action  must  be  dismissed 
based  on  the  inability  of  the  Plaintiff  to  join  the  Tribe  as  a  party  defendant.  As 
noted  obove,  the  Tribe  owns  much  of  the  land  comprising  Tribal  Grazing  Unit  126. 
As  an  owner  of  the  land,  it  is  entitled  to  the  revenue  from  the  tribal  grazing 
program.  Indeed,  the  Court  was  informed  at  oral  argument  that  almost  one- 
quarter  of  the  tribal  budget  derives  from  revenues  generated  by  the  tribal  grazing 
program.  As  the  owner  of  the  land  in  question,  the  Tribe's  interest  in  the  land  and 
the  revenues  derived  therefrom  would  be  seriously  prejudiced  if  the  tribal  courts 
were  to  determine,  as  requested  by  the  Plaintiff,  the  legality  of  the  allocation  of  its 
lands  without  joining  it  as  a  party.  Thus,  the  first  fact  points  heavily  in  favor  of  finding 
indispensability.  Second,  since  the  basic  dispute  in  this  case  involves  fn'ba/  decisions 
about  the  allocation  of  its  grazing  tands  made  by  the  Tribal  Council,  it  is  difficult  to 
see  how  the  tribal  courts  could  fashion  or  l[mit  available  relief  in  a  manner  which 
would  mitigate  or  eliminate  the  prejudice  caused  by  the  Tribe's  nonparticipation 
in  the  action.  For  Plaintiff  to  prevail  and  secure  any  relief  at  all  for  her  claimed 
violations  of  the  Tribal  Grazing  Code  the  tribal  courts  would  be  required  to  issue  on 
order  that  would  somehow  affect  the  Tribe  and  the  allocation  of  its  land  use  in  a 
'very  direct  manner,  either  by  actually  ordering  a  reallocation  of  Tribal  Grazing  Unit 
126  (which  the  Superior  Court  disclaimed  any  power  to  do)  or  by  declaring  the 
Tribal  Council's  award  of  the  unit  to  Defendants  Verna  and  Monte  LeCompte 
illegal  and  sending  the  matter  back  to  the  Tribe  for  reconsideration  by  the  Tribal 
Council.  Either  way,  the  Tribe's  interest  in  the  litigation  ore  directly  implicated  and 
the  tribal  courts  could  not  foshion  relief  in  a  fashion  which  could  disentangle  those 
interests  from  those  of  the  remaining  defendants.  Thus,  the  second  factor  also 
weighs  heovily  in  favor  of  a  finding  of  indispensability.  Third,  since  the  Tribe  as  on 
absent  party  would  not  be  bound  by  any  judgment  against  the  remaining 
defendants  finding  legal  difficulties  with  the  allocation  of  Tribal  Grazing  Unit  1 26  to 
the  LeComptes,  the  tribal  courts  could  not  provide  any  form  of  relief  which  would 
adequately  redress  the  claimed  violations  of  tribal  low  asserted  by  the  Plaintiff. 
Thus,  tike  the  first  two  factors,  the  third  weighs  heavily  in  favor  of  a  finding  of 
indispensability.  Finally,  as  more  fully  developed  below,  while  the  Plaintiff  argues 
that  she  should  be  entitled  to  a  remedy  in  tribal  courts,  o  finding  of  indispensability 
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will  not  leave  Plaintiff  Tina  Clement  wholly  without  dn  adequate"  remedy  elsewhere 
than  tribal  courts.  Thus,  all  four  factors  weigh  heavily  in  favor  of  finding  that  the 
Tribe  constitutes  an  indispensable  party  without  the  joinder  of  which  this  litigation 
cannot  proceed. 

This  conclusion  is  perfectly  consistent  with  most  of  the  cases  which  have 

considered  problems  of  indispensable  parties  in  cases  involving  adjudications  of 

the  title  to  or  allocation  of  tribal  land.     Since  Indian  tribes  are  sovereign 

governments  still  possessed  of  their  original  sovereign  immunity,  it  is  a  frequent 

occurence  that  third  parties  contesting  an  Indian  tribe's  claim  of  ownership  to  or 

allocation  of  the  use  of  tribal  land  or  other  resources  cannot  sue  the  tribe  to 

adjudicate  their  alleged  competing  claim.  In  such  cases,  the  courts  invariably  find 

not  only  that  the  Tribe  is  immiune  from  suit  under  tribal  sovereign  immunity,  but  also 

that  the  inability  to  join  the  tribe  as  a  party  to  an  action  involving  claimed  tribal 

lands  or  resources,  bars  the  action  from  proceeding  on  the  grounds  of  the 

indispensabiiity  of  the  Tribe.  E.g.   Sherrnoen  v.  United  States.  982  F.2d  1312  (9!h  Cir. 

1992),  cert,  denied, U.S. ,  1 13  S.Ct.  2993  (1 993) ;McC/endon  v.  United  States. 

885  F.2d  627  (9th  Cir.  1989);  Jicarilla  Apache  Tribe  v.  Hodel.  821  F. 2d  532,  540  (9tt\ 

Cir.  1987);  Wichita  and  Affiliated  Tribes  of  Oklahoma,  v.  Hodel.  788  F.2d  765  (D.C. 

Cir.  1986);  lomayakiev/a  v.  Hathaway.  520  F.2d  1324,  1325  (9th  Cir.  1975),  cert. 

denied,  425  U.S.  903(1 976); Tewa  Teseque  v.  Morion,  498  F.2d  240  (10th  Cir.  1974); 

see  generally.  Shields  V.  Barrow.  58  U.S.  (17  How.)  129  (1854).  Similariy,  many  other 

courts  in  cases  not  involving  tribal  lands  or  resources  have  concluded  that  actions 

must  be  dismissed  because  Indian  tribes  who  successfully  asserted  sovereign 

immunity  defenses  also  constituted  indispensable  parties  to  the  litigation.  E.g.  The 

United  Keetoowah  Band  of  Cherokee  Indians  v.  Mankiller,  SI.  Op.  No.  93-5064  (1 0th 

Cir.,  Aug.  12,  1993);  Confederated  Tribes  of  Chehalis  Indian  Reservation  v.  Lujan. 

928  F.2d  1496,  1498  (9th  Cir.  1991);  En ferprfse  Mgt.  Consultants  v.  United  States  ex 

rel.  Hodel.  883  F.2d  890  (10th  Cir.  1989);  Lucero  v.  Lujan.  788  F.  Supp.  11 80,  1 183  (D. 

N.M.  1982);  Elk  Nation  v.  Lujan,  SI.  Op.  No.  Civ.  92-3039  (D.  S.D.  ,  June  4,  19931. 
\,,^^^-j,  ri^-ii. riwr  iivjj  v_iicrv-i  n\j  v-vjso  ui lu   lilt!   ititt  v.,uuri   IS  unowore  or  any 

precedents  that  suggest  that  Indian  tribes  who  cannot  be  joined  as  party 

defendants  due  to  sovereign  immunity  do  not  constitute  indispensable  parties 

where  tribal  interests,  such  cs  the  ownership  or  use  of  tribal  lands  or  resources,  are 

at  issue  in  the  liligolion.  For  good  reason,  the  Plaintiff  therefore  conceded  in  her 

brief  that  the  Tribe  constituted  an  indispensable  party,  but  argued  that  she  hod 

properly  joined  the  Tribe  as  a  party  defendant  and  claimed  that  the  suit  was  not 

barred  by  tribal  sovereignty.  Since  this  Court  has  rejected  the  Plaintiff's  argument 

that  the  Tribe  has  waived  its  sovereign  immunity,  the  conclusion  is  inescapable  that 

the  action  must  be  dismissed  for  inability  to  join  on  indispensable  party. 

PLAINTIFFS  AVAILABLE  REMEDIES 
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A.       Need  for  Available  Remedies 

In  the  classic  case  of  Marbury  v.  Madison.  5  U.S.  (1  Cranch)  137,  163  (1803), 
Chief  Justice  Marshall  offered  the  following  insight: 

The  very  essence  of  civil  liberty  certainly  consists  in  the  right  of 
every  individual  to  claim  the  protection  of  the  laws,  whenever  he 
receives  an  injury.  One  of  the  first  duties  of  government  is  to  afford 
that  protection.  In  Great  Britain  the  king  himself  is  sued  in  the 
respectful  form  of  a  petition,  and  he  never  fails  to  comply  with  the 
judgment  of  his  court. 

In  the  3d  vol.  of  his  commentaries,  p.  23,  Blackstone  states  two 
cases  in  which  a  remedy  is  afforded  by  mere  operation  of  law. 

"In  all  other  cases,"  he  says,  'It  is  a  general  and  indisputable  rule, 
that  where  there  is  a  legal  right,  there  is  also  a  legal  remedy  by  suit  or 
action  at  low,  whenever  that  right  is  invaded." 

And  afterwards,  p.  109,  of  the  same  vol.  he  says,  "I  am  next  to 
consider  such  injuries  as  are  cognizable  by  the  courts  of  the  common 
law.  And  herein  I  shall  for  the  present  only  remark,  that  all  possible 
injuries  whatsoever,  that  did  not  fall -within  the  exclusive  cognizance  of 
either  the  ecclesiastical,  military,  or  maritime  tribunals,  are  for  that  very 
reason,  within  the  cognizance  of  the  common  law  courts  of  justice;  for 
it  is  a  settled  and  invariable  principle  in  the  lows  of  England,  that  every 
right,  when  withheld,  must  have  a  remedy,  and  every  injury  its  proper 
redress." 

The  government  of  the  United  States  has  been  emphatically 
termed  a  government  of  laws,  and  not  of  men.  It  will  certainly  cease 
to  desen/e  this  high  appellation,  if  the  laws  furnish  no  remedy  for  the 
violation  of  a  vested  legal  right. 

Of  course,  Chief  Justice  Marshall's  comments  in  Marbury  stated  on  cspirational 
goal,  rather  than  a  legal  reality.  At  the  time,  the  federal  government  had  not 
waived  sovereign  immunity  over  any  claims  and  would  not  do  so  for  many  claims 
until  it  enacted  the  initial  statute  creating  the  Court  of  Claims  in  1 855.  Act  of  Feb. 
24,  1855,  10  Stat.  612;  Act  of  Mar.  3,  1863,  12  Stat.  765; see  generally  Gordon  v. 
Un/7ed  States.  2  Wall.  561  (1865);  Glidden  Co.  v.  Zdanok.  370  U.S.  530  (1962); 
Richardson,  History,  Jurisdiction,  and  Proclice  of  the  Court  of  Claims,  17  Ct.  CI.  3, 3-4 
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longer  in  cohnirig.-Thegenerardamage  clainn  statute  now  found  in  28  (jJSrc.  §  1 505 
was  not  enacted  until  1946  and  Congress  has  never  enacted  any  general  waiver 
of  sovereign  inrimunity  wtiicti  would  permit  Indian  tribes  to  seek  possession  of  lands 
of  which  ttiey  claim  ttie  United  States  illegally  deprived  ttnem. 

Precisely  the  same  goal  that  Chief  Justice  Marshall  set  for  the  then  relatively 
young  federal  government  is  also  a  worthy  objective  for  triibal  governments.  This 
objective  is  important  not  only  in  the  context  of  the  western  system  of  jurisprudence, 
but  perhaps  even  more  so  in  the  context  of  cultural  fidelity  to  Lokota  principles  of 
equity  and  fairness.  Bloomberg  v.  Dreamer,  Oglala  Sioux  Civ.  Ap.  90-348  at  5-6 
(Oglala  Sup.  Ct.  1991)  (holding  that  both  due  process  and  Lakota  tradition  require 
a  hearing  before  attempting  to  remove  anyone  from  the  Pine  Ridge  Reservation). 
This  is  especially  so  where,  cs  here,  the  alleged  violations  owe  their  origin  to 
actions  of  the  Tribe  itself  through  the  actions  of  its  Tribal  Council. 

As  the  Plaintiff  properly  notes,  this  Court's  decision  in  LeCompfe  v.  Jewetf 
reiterated  as  a  matter  of  tribal  law  this  emphasis  on  providing  the  people  of  the 
Cheyenne  River  Sioux  Tribe  a  remedy  in  tribal  courts  for  violations  of  their  legal  rights 
even  by  tribal  officials. .  The  court  suggested  that  by  adopting  the  Constitution  and 
By-Laws  of  the  Cheyenne  River  Sioux  Tribe,  the  people  of  the  Cheyenne  River  Sioux 
Reservation  intended  to  afford  a  judicial  remedy  in  the  tribal  courts  for  violation  of 
their  legal  rights.  Presumably  the  court's  reference  was  to  Article  IV.  Section  1  (k)  of 
the  Constitution  of  the  Cheyenne  River  Sioux  Tribe  which  authorizes  the  Tribal 
Council  "to  establish  courts  for  the  adjudication  of  claims  and  disputes  arising 

among  members  of  the  tribe "  The  tribal  officers  sued  in  LeCompfe  were  tribal 

members,  but  the  case  did  not  Involve  a  suit  directly  against  the  Tribe  as  a  named 
defendant.  For  this  reason,  the  Court  held  in  LeCompfe  that  an  implied  cause  of 
action  for  injunctive  or  declaratory  relief  existed  in  the  tribal  courts  against  tribal 
officials  who  violated  the  any  of  the  peoples'  legal  rights.  That  provision  has  since 
been  supplemented  to  reenforcs  the  point  mode  by  this  Court  in  LeCompfe  by  the 
recent  amendment  to  the  By-Laws  of  the  Cheyenne  River  Sioux  Tribe  which 
provides  that  "[t]he  tribal  courts  shall  hove  jurisdiction  over  claims  and  disputes 
arising  on  the  reservation."  Art.  V,  sec.  I  (c),  By-Laws  of  the  Cheyenne  River  Sioux 
Tribe. 

Unfortunately  for  the  Plaintiff  in  this  action,  however,  litigation  will  not  lie 
again!  the  Tribe  as  a  named  party  under  tribal  law  unless  and  until  the  Tribal 
Council  affirmatively  enacts  an  ordinance  or  other  legislation  expressly  waiving 
tribal  sovereign  immunity  in  injunctive  or  declaratory  relief  cases  such  as  the  instant 
one.  To  carry  out  the  intent  of  the  Constitution  and  By-Laws  of  the  Cheyenne  River 
Sioux  Tribe  as  announced  in  LeCompfe,  perhaps  the  Tribal  Council  should  enact 
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such  a  blanket  waiver  which  would  provide  a  judicial  forum  in  the  tribal  courts  to 
aggrieved  parties  such  as  the  Plaintiff.  However,  unless  and  until  the  Tribal-Council 
acts  in  conformity  with  section  1-8-4  to  provide  such  a  forum  for  suits  against  the 
Tribe,  at  least  for  injunctive  and  declaratory  relief,  this  Court  cannot  create  such  a 
remedy  consistent  with  notions  of  separation  of  powers,  tribal  sovereignty,  and  tribal 
sovereign  immunity. 

The  Court  notes  that  many  sovereigns  have  waived  sovereign  immunity  in  a 
variety  of  contexts  like  the  present  one  without  in  any  way  diminishing  their 
sovereignty.  For  example,  the  federal  government,  which  like  ail  sovereigns  is 
immune  from  suit  without  its  consent,  has  enacted  a  variety  of  statutes  under  which 
it  consents  to  suit  of  various  kinds.  For  example,  under  28  U.S.C.  §  2410,  the  United 
States  has  consented  to  suits  to  quiet  title  to  lands  in  which  it  claims  an  interest  end 
for  certain  other  purposes.  Under  the  Federal  Tort  Claims  Act,  28  U.S.C.  §§  1 346(b), 
2671-80,  the  United  States  has  waived  sovereign  immunity  and  consented  to 
certain  damage  suits  for  injury  or  loss  of  property,  or  personal  injury  or  death  caused 
by  the  negligent  act  or  omission  of  any  employee  of  the  federal  government. 
Similarly,  under  the  Tucker  Act,  28  U.S.C.  §§  1491,  1346(a),  and  the  Indian  Tucker 
Act,  28  U.S.C.  §  1505,  the  federd  government  has  consented  various  types  of  suits 
over  liabilities  not  sounding  in  tort.  Similarly,  most  states  have  tort  claims  statutes 
under  which  they  waive  their  sovereign  immunity  for  damages  claims  arising  from 
personal  injury,  loss  of  property,  or  death  caused  by  acts  or  omissions  of  state 
employees.  For  example.  Article  III,  section  27  of  the  South  Dakota  Constitution 
provides  that  "the  Legislature  shoU  direct  b/law  in  what  manner  and  in  what  courts 
suits  may  be  brought  against  the  state."  The  South  Dakota  legislature  has  authorized 
certain  suits  to  be  brought  ogoinst  the  stbte.  S.  Dak!  Compiled  Laws,  Ch.  3-21 . 
Waiving  sovereign  immunity  therefore  is  not  seen  by  most  other  western  sovereigns 
as  synonmous  with  a  waiver  of  sovereignty.  Rather,  reflecting  the  notion  advanced 
by  Chief  Justice  Marshall  in  Marbury  that  there  can  be  no  legal  right  without  an 
effective  judicial  remedy,  the  trend  in  the  United  States  is  for  most  sovereigns  to 
waive  their  sovereign  Immunih/  to  provide  such  an  effective  remedy.  Indeed,  even 
in  Marbury.  Chief  Justice  Marshall  noted  that  English  practice  permitted  the 
sovereign  to  be  "sued  in  the  respectful  form  of  a  petition,  and  [the  crown]  never 
fails  to  comply  with  the  judgment  of  his  court."  The  ver/  essence  of  the  sovereignty 
which  the  people  of  this  reservation  vested  in  the  Tribal  Council  under  the  tribal 
constitution  means  that  the  Tribal  Council,  not  this  Court,  must  decide  whether, 
vvtien.  and  how  the  Tribe  can  be  sued  in  its  own  forums.  Until  it  does  so,  the  Plaintiff 
is  v/ithout  any  effective  remedy  in  tribal  courts. 

B.        Existing  Remedies 

To  suggest  that  the  Plaintiff  lacks  a  remedy  in  tribal  courts  is  not  to  suggest 
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^-iW^-j^jg**-: */-H.-^o«3:rtf%t^5^','--i,r  ^ rjs. j;,, ^>.yy^.*f.-^^s,gy^:??y^iyj;w  -  ■'■t^-*^/ ,- .•»  ;-; 


"tliaHhePlalritiffw^  "any  reme^dielforwhaf'she^cjd  Be 

the.iliegql and drbitra/y^cjionsbf.rhe  Council iriallocatirig TribafRdrige  Unit 

126.  She  did  have  at  least  two  separate  remedial  opportunities,  both  of.vvhich  she 
fully  invoked.  "         ' 


First,  while  not  expressly  required  by  the  Tribal  Grazing  Code,  the  Tribal 
Council  in  allocating  the  tribal  grazing  permits,  afforded  any  aggrieved  party  a 
special  opportuntity  to  protest  its  proposed  decisions  before  finally  allocating  tribal 
range  units.  The  Court  is  informed  that  Tina  Clement  unsuccessfully  filed  such  a 
protest  and  raised  many  of  the  claims  asserted  in  the  tribal  courts.  Certainly,  the 
availability  of  remedies  before  the  Tribal  Council  constitutes  an  effective  provision 
of  some  sort  of  forum,  even  if  not  an  independent  judicial  forum.  In  Santa  Clara 
Pueblo  V.  Mariinez.  436  U.S.  49,  66  (1978),  the  Supreme  Court  noted  that 
"[n]onjudicial  tribal  institutions  have  also  been  recognized  as  competent 
law-applying  bodies."  Citing  United  States  v.  Mazurie,  419  U.S.  544  (1975). 

Second,  under  the  express  terms  of  Article  VIII,  Section  3  of  the  Constitution 
of  the  Cheyenne  River  Sioux  Tribe,  the  people  of  the  reservation  have  mode 
allocation  of  tribal  grazing  permits  subject  to  approval  of  the  Secretar/  of  the 
Interior.  In  Martinez,  the  Supreme  Court  also  recognized  the  important  of  federal 
administrative  review  in  providing  a  forum  for  the  redress  of  claims  against  Indian 
tribes: 

By  the  terms  of  its  Constitution,  adopted  in  1935and  approved  by  the  . 
Secretary  of  the  Interior  in  accordance  with  the  Indian  Reorganization 
Act  of  1934,  25  U.  S.  C.  §  476,  juclicial  authority  in  the  Santa  Clara 
Pueblo  is  vested  In  Its  tribal  council.  Many  tribal  constitutions 
adopted  pursuont  to  25  U.  S.  C.  §  476,  though  not  that  of  the  Santa 
Clara  Pueblo,  include  provisions  requiring  that  tribal  ordinances  not  be 
given  effect  until  the  Department  of  Interior  gives  its  approval.  See  1 
American  Indian  Policy  Review  Commission,  supra  n.  19,  at  187-188; 
1961  Hearings  95.  In  these  instances,  persons  aggrieved  by  tribal  laws 
may,  in  addition  to  pursuing  tribal  remedies,  be  able  to  seek  relief  from 
the  Department  of  the  Interior. 

Id.  at  n.  22.  The  Plaintiff  has  unsuccessfully  filed  a  Complaint  and  Protest  raising 
precisely  the  same  claims  asserted  in  the  tribal  courts  with  Defendant  Russell 
McClure,  Superintendent,  Bureau  of  Indian  Affairs,  Cheyenne  River  Sioux  Agency. 
After  Defendant  McClure  rejected  Plaintiff's  protests  in  an  opinion  letter  dated 
October  29,  1993,  the  Plaintiff  further  pursued  her  administrative  appeal  remdies 
with  Defendant  Jerry  Jaeger,  Area  Director,  United  States  Department  of  the 
Interior.  Bureau  of  Indian  Affairs.  This  administrative  appeal  is  still  pending.  Thus,  this 
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Ifleft  the  Plaintiff  bereft^fpnf'folpT^  claims 

;?rdised  in  heTtidm^laintiiUncier  the  current  law  of  the  Cheyenne  River  Sioux  Tribe, 
'  her  initial  forunn  was  with  the  Tribal  Council  and  she  thereafter  could  and  has  raised 
:::  her  legal  ciainis>^thin. the  Departrnent  of  the  Interior,  which  might  ultimately  lead 
^?t6:federdl'cduHi^i^.-?^^H!^  ■-,: 

The  essential  dicta  of  LeCompte  that  the  people  of  the  Cheyenne  River  Sioux 

:!; Tribe  expect  their  tribal  Constitution  to  protect  their  rights  is  not  abridged  in  the 

■  slightest  by  the  Court's  decision  in  this  case.'  In  fact,  in  contrast  to  the  dispute  in 

LeCompte  in  which  the  tribal  constitution  did  not  specify  any  administrative  or 

judicial  review,  the  tribal  constitution  in  the  instant  case  does.  Article  VIII,  Section 

3  of  the  Constitution  of  the  Cheyenne  River  Sioux  Tribe  specifically  authorizes 

Bureau  of  Indian  Affair  administrative  (and  therefore  potentially  federal  judicial) 

review  of  the  Tribal  Council's  decision  to  grant  c  grazing  permit  to  another 

applicant.  Such  review  ultimately  accords  ^/Wth  both  the  thrust  of  the  LeCompfe 

decision  and  the  federal  government's  trust  responsbiliiy  to  the  Cheyenne  River 

Sioux  Tribe  and  its  members.    In  the  absence  of  such  review,  ihe  broad  and 

compelling  dicta  of  LeCompte  would  indeed  be  effectively  muted.  Fortunately, 

r  that  is  neither  the'result  nor  the  intended  legacy  of  this  case. ' '    • 

W^^^^ '  •  'n^liOht  oMhis^Court's  decisions  on  the  questions  of  sovereign  immunity  and 
-^nndispensability,"  the  Court  finds  it  urinecessdiy  to  address  the  Tribe's  claims  of  lack 
■  T,,of  jurisdiction,  nonjusticiabllity,  and  failure  to  exhaust  administrative  remedies. 

j:"'>.fe-^- By  reasbrilDfi^the" foregoing;  the' Sup  Court's  grant  of  a  preliminary 

injunction  must  be  reversed  and  the  case  remanded  to  the^Superior  Court  with 
directions  to  dismiss  the  action  pursuant  to  Rule  12(b)(7)  of  the  Cheyenne  River 
Sioux  Rules  of  Civil  Procedure  due  to  the  inability  to  join  the  Cheyenne  River  Sioux 
Tribe  as  an  indispensable  party  on  account  of  the  Tribe's  sovereign  immunity. 

The  case  is  reversed  and  remanded  with  directions  to  dismiss. 


Entered  this  1 2th  day  of  January,  1 994 


'I^i^^-cjC^I. 


Frank  Pommersheim  Everett  Dupris  Robert  N.  Clinton 

Chief  Justice  Associate  Justice  Associate  Justice 
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BEFORE  THE 
SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

STATEMENT  OF 
ROBERT  N.  CLINTON 

ON  PROPOSED  LEGISLATION  RELATED  TO 

WAIVERS  OF  TRIBAL  SOVEREIGN  IMMUNITY 

TO  FACILITATE  ADJUDICATION  OF  TRIBAL 

DISPUTES  IN 
FEDERAL  &  STATE  COURTS 

My  name  is  Robert  N.  Clinton.  I  serve  as  the  Wiley  B.  Rutledge  Professor 
of  Law  of  the  University  of  Iowa  College  of  Law,  as  an  Affiliated  Faculty  Member 
with  the  University  of  Iowa  American  Indian  and  Native  Studies  Program,  as 
Chief  Justice  of  the  Winnebago  Supreme  Court  of  the  Winnebago  Tribe  of 
Nebraska,  and  as  an  Associate  Justice  of  the  Cheyenne  River  Sioux  Tribal  Court 
of  Appeals  of  the  Cheyenne  River  Sioux  Tribe  in  South  Dakota.  I  have  taught, 
studied  and  written  in  the  field  of  federal  Indian  law  for  over  twenty  years, 
including  participation  in  the  authorship  of  Felix  Cohen 's  Handbook  of  Federal 
Indian  Law  (1982  ed.),  Robert  N.  Clinton,  Nell  Jessup  Newton,  and  Monroe  E. 
Price,  American  Indian  Law:  Cases  and  Materials  (1991 ),  and  numerous  law 
review  articles.  Additionally,  I  regularly  teach  and  have  written  in  the  fields  of 
constitutional  law  and  federal  court  jurisdiction.  I  also  had  had  the  privilege  and 
honor  of  serving  various  tribal  communities  as  part  of  tribal  appellate  courts  for 
the  last  five  years.  Since  these  hearings  will  touch  on  issues  of  fairness  to  non- 
Indians  and  nonmembers  of  Indian  tribes,  I  should  note  for  the  record  that  I  am 
non-Indian. 

I  present  this  written  testimony  at  the  request  of  the  Senate  Committee  on 
Indian  Affairs  and  I  appreciate  the  kind  invitation  to  speak  to  the  important  subject 
matter  addressed  in  these  hearings,  a  matter  central  to  the  survival  of  tribes  as 
sovereign  entities  and  to  their  courts  as  effective  instruments  of  legal  justice. 
Before  presenting  my  views  on  the  subject  of  this  hearing,  I  must  emphasize  that 
the  positions  and  ideas  contained  in  this  Statement  are  solely  my  own  views  and 
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do  not  reflect  the  position  of  any  of  the  governmental  institutions,  courts,  or  tribes 
which  I  serve. 

This  statement  is  offered  to  express  in  the  strongest  possible  terms 
opposition  to  any  legislation  of  the  type  that  was  contained  in  proposed  section 
329  of  the  Senate's  Fiscal  Year  1997  Interior  Appropriations  Bill.  The  proposed 
legislation  constitutes  one  of  the  greatest  recent  threats  to  and  assaults  on  the 
sovereignty  of  Indian  tribes  and  to  the  tradition  of  local  tribal  control  of  tribal 
matters.  Both  the  sovereignty  of  Indian  tribes  and  their  long  tradition  of  local 
tribal  control  of  matters  affecting  the  reservation  have  long  been  guaranteed  to 
tribes  by  treaties  and  other  understandings  solemnly  entered  into  by  the  United 
States  government.  The  essence  of  that  sovereignty  and  tradition  of  local 
governance  is  the  tribal  right  to  govern  all  persons  and  property  located  within  the 
Indian  reservation,  including  those  of  nonmembers  (with  the  exception  of  criminal 
jurisdiction),  under  laws  adopted  by  tribal  governing  authorities  and  enforced 
through  tribal  courts.  The  central  purpose  of  the  proposed  legislation  that  forms 
the  subject  of  this  hearing  appears  to  be  to  by-pass  these  legitimate  tribal  forums 
in  favor  of  civil  litigation  in  state  or  federal  courts.  Yet,  traditionally  federal  and 
state  courts  have  been  barred  from  entertaining  most  such  cases  as  a  result  of 
deliberate  jurisdictional  limitations  found  in  federal  Indian  law  designed  to  protect 
both  the  tribal  sovereignty  and  the  jurisdiction  of  the  tribal  courts  and  by  doctrines 
of  tribal  sovereign  immunity  which  are  a  direct  result  of  the  recognized 
sovereignty  of  the  Indian  tribes.  The  proposed  legislation  seeks  to  diminish  tribal 
sovereignty  by  eliminating  these  long-standing  jurisdictional  protections  of  federal 
Indian  law  which  properly  direct  reservation  based  cases  to  tribal  courts  and  by 
involuntarily  waiving  for  the  tribes  their  sovereign  immunity.  For  reasons 
explained  below,  this  proposed  legislation  is  totally  at  odds  with  the  long  history 
of  federal  recognition  of  and  treaty  obligations  to  protect  tribal  sovereignty  and 
may  also  be  constitutionally  infirm.    The  proposed  legislation  therefore 
constitutes  both  bad  law  and  bad  policy. 

Tribal  Sovereignty  Over  Nonmembers 

The  sovereignty  of  Indian  tribes  has  long  been  recognized.  Article  I, 
section  8,  clause  3  of  the  United  States  Constitution  recognizes  that  sovereignty  by 
listing  Indian  tribes  in  the  company  of  two  other  major  sovereigns,  foreign  nations 
and  states  of  the  Union.  The  federal  courts  have  long  recognized  Indian  tribes  as 
"state[s],"  that  is  as  sovereign  political  units  which,  while  not  states  of  the  union. 
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nevertheless  constitute  "domestic  dependent  nations."  Cherokee  Nation  v. 
Georgia,  30  U.S.  (5  Pet.)  1  (1831).  The  United  States  has  held  that  such  Indian 
tribal  sovereignty  constitutes  a  backdrop  against  which  all  Indian  treaties  and 
other  federal  actions  creating  Indian  country  must  be  examined.  E.g. 
McClanahan  v.  Arizona  State  Tax  Comm  'n,  411  U.S.  164  (1973). 

Sometimes  Indian  tribal  sovereignty  and  its  scope  are  expressly  stated  in 
treaties  and  other  times  the  sovereignty  of  the  tribe  is  merely  implied  as  an 
essential  attribute  of  tribal  status  in  Indian  country.  For  example,  article  5  of  the 
Treaty  of  New  Echota  with  the  Cherokee  Nation,  Dec.  29,  1835,  7  Stat.  478, 
guarantees  that  the  federal  government  would  "secure  to  the  Cherokee  nation  the 
right  by  their  national  councils  to  make  and  carry  into  effect  all  such  laws  as  they 
may  deem  necessary  for  the  government  and  protection  of  the  persons  and 
property  within  their  own  country  belonging  to  their  people  or  such  persons  as 
have  connected  themselves  with  them.''''  Similarly,  article  III  of  the  Treaty  of 
Dancing  Rabbit  Creek  with  the  Choctaw  Nation,  Sept.  27,  1830,  7  Stat.  333, 
expressly  provides  that  "[t]he  Government  and  people  of  the  United  States  are 
hereby  obliged  to  secure  to  the  said  Choctaw  Nation  of  Red  People  the  jurisdiction 
and  government  of  a//  persons  and  property  that  may  be  within  their  limits  .  .  .,  so 
that  no  Territory  or  State  shall  ever  have  a  right  to  pass  laws  for  the  government  of 
the  Choctaw  Nation  of  Red  People  or  their  descendants  . . . ."  In  short,  an 
essential  attribute  of  the  tribal  sovereignty  guaranteed  to  all  Indian  tribes  by  the 
govemment-to-govemment  relations  long  maintained,  by  treaty  or  otherwise, 
between  the  federal  government  and  the  tribes  is  the  right  to  govern  all  persons 
and  property  of  their  reservation,  including  such  nonmembers  who  may  reside  on 
or  otherwise  frequent  reservation  lands,  with  the  single  exception  of  criminal 
jurisdiction  over  non-Indians  according  to  the  federal  cases. 

Accordingly,  the  United  States  Supreme  Court,  while  limiting  the  tribes' 
criminal  jurisdiction  over  non-Indians,  has  long  recognized  the  right  of  Indian 
tribes  to  exercise  substantial  regulatory  authority  and  adjudicatory  subject  matter 
jurisdiction  over  both  members  and  nonmembers  for  cases  arising  in  Indian 
country,  including  civil  cases  affecting  contract  rights  or  the  ownership  or  use  of 
private  property.  E.g.  Worcester  v.  Georgia,  31  U.S.  (6  Pet.)  515  (1832)  (non- 
Indian  missionaries  not  subject  to  state  regulatory  jurisdiction  for  activities  within 
Cherokee  Nation  since  the  governance  of  the  Cherokee  territory  legally  rested 
primarily  with  the  Cherokee  Nation);   Williams  v.  Lee,  358  U.S.  217  (1959)  (non- 
Indian  merchant  doing  business  on  the  Navajo  reservation  could  not  legally 
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enforce  legal  claims  against  Navajo  tribal  members  in  state  court  and  must  resort 
to  tribal  courts);   United  States  v.  Mazurie,  419  U.S.  544  (1975)  (tribes  possess  "a 
certain  degree  of  independent  authority  over  matters  that  affect  the  internal  and 
social  relations  of  tribal  life,"  including  the  licensing  of  the  sale  of  alcohol  by  a 
non-Indian  owned  tavern  on  the  reservation);  New  Mexico  v.  Mescalero  Apache 
Tribe,  462  U.S.  324  (1983)  (tribal  authorities,  rather  than  the  state,  had  exclusive 
authority  to  regulate  hunting  and  fishing  by  both  members  and  nonmembers 
within  the  reservation);  National  Farmers  Union  Ins.  Cos.  v.  Crow  Tribe,  471  U.S. 
845  (1985)  (recognizing  tribal  court  jurisdiction  over  nonmembers  for  reservation 
activities  and  suggesting  that  "the  existence  and  extent  of  a  tribal  court's 
jurisdiction  [requires]  a  careful  examination  of  tribal  sovereignty,  the  extent  to 
which  that  sovereignty  has  been  altered,  divested,  or  diminished,  as  well  as  a 
detailed  study  of  relevant  statutes.  Executive  Branch  policy  as  embodies  in  treaties 
and  elsewhere,  and  administrative  or  judicial  decisions);  Iowa  Mutual  Ins.  Co.  v. 
LaPlante,  480  U.S.  9  (1987)  (same).  As  the  United  States  Supreme  Court 
emphasized  in  National  Farmer 's  Union,  resort  in  such  cases  should  always  be 
first  and  foremost  to  the  tribal  courts,  which,  by  reason  of  their  local 
understanding  of  the  reservation  context  and  culture,  their  expertise  in  interpreting 
and  enforcing  tribal  law  and  custom,  and  their  general  proximity  to  the  primary 
governing  authority  of  the  reservation,  the  tribal  government,  can  offer  the 
greatest  expertise  in  the  adjudicatory  process. 

As  suggested  in  Williams  v.  Lee,  358  U.S.  217  (1959),  the  essence  of  tribal 
sovereignty  has  always  been  "the  right  of  reservation  Indians  to  make  their  own 
laws  and  be  ruled  by  them."  Tribal  courts  constitute  the  front  lines  of  and  the 
most  important  daily  manifestation  of  that  sovereignty.    As  Williams  v.  Lee 
demonstrates,  this  point  is  true  for  both  tribal  members  and  nonmembers  alike 
regarding  reservation  related  matters.  It  is  through  the  tribal  courts  that  tribal  laws 
are  enforced  and  interpreted  in  individual  cases.  Consequently,  the  tribal  courts 
generally  represent  the  single  most  important  institution  for  effectuating  tribal 
governmental  authority  and  sovereignty.  Tribal  courts  constitute  the  one  tribal 
governmental  institution  with  which  both  tribal  members  and  nonmembers  will 
most  likely  have  any  contact.  Tribal  courts  therefore  represent  the  central, 
essential  mechanism  through  which  tribal  laws  are  applied  to  the  persons  and 
property  of  the  reservation  governed  by  the  tribe. 

By  seeking  to  by-pass  the  traditional  resolution  in  tribal  courts  applying 
tribal  law  of  property  and  related  questions  arising  on  Indian  reservations,  the 
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proposed  legislation  seeks  to  undermine  "the  right  of  reservation  Indians  to  make 
their  own  laws  and  be  ruled  by  them."  Since  tribal  courts  are  the  final  authorities 
on  tribal  law  and  federal  and  state  courts  generally  do  not  interpret  and  enforce 
tribal  law,  permitting  resort  to  federal  or  state  courts  for  the  resolution  of  on- 
reservation  disputes  involving  both  members  and  nonmembers  encourages  the 
total  by-pass  of  the  tribal  substantive  and  regulatory  laws,  thereby  completely 
undermining  the  purposes  and  sovereignty  of  tribal  governments.  Such  a  step  not 
only  violates  express  treaty  provisions,  such  as  those  cited  above,  and  the  entire 
tenor  and  purposes  of  the  govemment-to-govemment  relationship  with  the  tribes, 
it  represents  a  significant,  and  I  might  add  totally  inaccurate,  federal  statement 
suggesting  a  fiindamental  distrust  of  the  fairness  and  efficiency  of  tribal 
governance  and  of  the  tribal  justice  system.  While  these  hearings  may  hear 
anecdotal  evidence  of  exceptional  problems  with  tribal  justice  systems,  of  the  type 
that  might  also  be  offered  with  reference  to  exceptional  cases  in  the  federal  and 
state  justice  systems,  I  would  submit  that  the  fiindamental  reversal  in  the  federal 
government's  traditional  discharge  of  its  treaty  and  other  legal  obligations  to 
protect  tribal  sovereignty  contemplated  by  the  proposed  legislation  could  be 
justified,  if  at  all,  only  on  the  most  compelling  record.  Such  a  record  would 
require  a  thoroughly  systematic,  exhaustive,  and  comparative  study  of  the  record 
of  the  fairness  of  and  efficiency  of  tribal  courts  in  handling  cases  involving 
nonmembers  with  that  of  federal  and  state  courts  in  cases  involving  Indians.  From 
my  experience,  the  tribal  courts  would  fare  far  better  in  any  historical  study  of 
evenhanded  fairness  than  would  federal  and  state  justice  systems. 

Tribal  Courts  Constitute  Fair,  Efficient,  and  Even-Handed  Forums 

Having  studied  federal  Indian  law  for  almost  a  quarter-century  and  having 
served  on  tribal  appellate  courts  for  five  years,  my  experience  indicates  that  tribal 
courts  are  more  scrupulously  fair  to  the  interests  of  non-Indians  and  nonmembers 
and  more  even-handed  in  their  decisionmaking  processes  than  federal  and  state 
courts  historically  have  been  when  Indians  have  come  before  such  tribunals  for 
adjudication  of  their  interests.  As  a  non-Indian  attorney,  I  would  be  far  happier 
placing  adjudicatory  responsibility  for  my  property  related  interests  in  most  tribal 
courts,  than  I  would  taking  the  property  interests  of  an  Indian  in  a  dispute  with  a 
non-Indian  before  a  state  court.  In  my  experience,  both  the  juries  and  the  judges 
in  tribal  court  are  far  less  susceptible  to  racial  bias  than  are  similar  decisionmakers 
in  state  or  federal  courts. 
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While  I  certainly  cannot  offer  the  type  of  systematic  study  that  should  be 
required  for  the  dramatic  reversal  in  and  default  of  federal  legal  obligations 
proposed  in  the  legislation  under  consideration,  my  review  of  the  reported  tribal 
court  decisions  in  the  Indian  Law  Reporter,  which  like  Federal  Supplement  does 
not  publish  every  decided  case,  indicates  that  non-Indians  and  nonmembers  of 
tribes  are  treated  quite  fairly  by  tribal  courts,  sometimes  more  fairly  and 
efficiently  than  they  might  have  been  treated  in  state  court.  Several  illustrations 
will  make  the  point.  In  Schwab  v.  CTEC  Construction,  21  Indian  Law  Rep.  6027 
(Colv.  Admin.  Ct.  1994),  the  most  notable  and  obvious  case  disproving  the 
allegation  of  bias  in  the  tribal  courts,  a  non-Indian  heavy  equipment  mechanic 
filed  an  administrative  action  for  wrongful  termination  against  his  construction 
company  employer  which  worked  on  various  tribal  contracts.  The  employer  laid 
off  the  worker,  who  had  a  satisfactory  work  record,  in  order  to  comply  with  its 
understanding  of  its  obligations  under  a  tribal  employment  rights  ordinance  which 
required  tribal  employment  preferences.  The  tribal  court  found  that  the  employee 
never  received  any  notice  of  a  new  company  employment  policy  that  made  him 
terminable  at  will  and  had  just  purchased  a  home  with  a  mortgage  in  reliance  on 
his  employment.  Notwithstanding  the  strong  tribal  employment  preference 
contained  in  the  tribe's  ordinances,  the  Colville  Administrative  Court,  the 
Honorable  Mary  T.  Wynne  presiding,'  ruled  that  the  employment  relationship  was 
not  at  will  and  required  a  showing  of  cause  for  termination.  The  tribal  court 
further  found  that  tribal  law  only  granted  preferences  in  the  hiring  of  new 
employees  and  did  not  require  the  dismissal  of  any  existing  employees. 
Consequently,  the  tribal  court  found  that  the  employer's  termination  of  the 
employee  "because  of  his  [Anglo-Saxon]  race  directly  violates  the  stated  policies 
of  his  employment."  A  clearer  example  of  the  fairness  and  evenhandedness  of 
tribal  courts  in  dealing  with  competing  tribal  and  non-Indian  interests  would  be 
hard  to  find. 

In  Clown  V.  Coast  to  Coast,  23  Ind.  Law  Rep.  6055  (Chy.  R.  Sx.  Ct.  App. 
1993),  a  case  on  which  I  sat.  Coast  to  Coast,  a  non-Indian  owned  creditor,  partially 
prevailed  in  a  collection  case  against  a  tribal  member.  My  understanding  is  that 
non-Indian  creditors  routinely  and  successfully  employ  tribal  courts  in  such 
collection  matters  against  tribal  members,  as  have  state  social  service  departments 
for  child  support  collections.  In  the  Clown  case,  the  tribal  trial  judge  had  been  so 


While  not  directly  relevant  to  assessing  the  opinion,  it  should  be  noted  that  the  Honorable  Mary  T.  Wynne  is  the 
Chief  Judge  of  the  Colville  Tribal  Court,  a  former  Assistant  United  States  Attorney,  an  attorney  admitted  in  three 
states  and  numerous  tribal  jurisdictions,  a  member  of  the  faculty  of  the  National  Judicial  College,  and  an  enrolled 
member  of  the  Rosebud  Sioux  Tribe. 


i  y 


612 


aggressive  in  her  defense  of  the  interests  of  the  non-Indian  creditor  that  she  failed 
to  afford  procedural  fairness  to  the  defendant,  a  tribal  member.  The  Cheyenne 
River  Sioux  Tribal  Court  of  Appeals  therefore  reversed  in  part  the  judgment 
awarded  the  non-Indian  creditor.  Recognizing,  however,  the  delays  occasioned  by 
the  appeal  and  the  lack  of  dispute  as  to  one-third  of  the  amount  of  the  judgment, 
the  appellate  court  took  what  it  recognized  was  the  unusual  step  of  permitting  the 
non-Indian  creditor  to  begin  collecting  that  amount  at  once,  by  severing  the 
judgment  and  affirming  as  to  the  undisputed  amount.  Such  flexible  and  efficient 
procedures  to  facilitate  rapid  collection  of  the  judgment  rarely  would  be  found  in 
state  or  federal  court,  suggesting  that,  at  least  in  the  Clown  litigation,  the  non- 
Indian  creditor  was  legally  permitted  to  collect  at  least  part  of  its  judgment  far 
more  rapidly  after  the  tribal  appeal  than  would  have  been  permitted  in  most  state 
courts.  Neither  the  behavior  of  the  tribal  trial  judge  nor  the  appellate  court  in  the 
Clown  litigation  suggests  any  bias  against  nonmembers.  Similarly,  in  Tri-County 
Water  Ass  'n,  Inc.  v.  Miner,  22  Indian  Law.  Rep.  6141  (1995),  the  same  court 
affirmed  the  award  of  contract  damages  against  a  tribal  member  to  a  non-Indian 
water  service  utility  in  a  dispute  arising  out  of  the  undisputed  vandalism  of  the 
tribal  member's  water  spigot  on  the  defendant's  range  unit.  While  the  water 
service  utility  did  not  collect  all  the  damages  requested  in  their  complaint,  it 
nevertheless  was  afforded  an  efficient  mechanism  to  collect  those  damages  to 
which  they  were  legally  entitled  from  a  tribal  member. 


Tribal  appellate  courts  have  also  vacated  damage  awards  made  to  tribal 
members  against  non-Indian  interests.  In  General  Motors  Acceptance  Corp.  v. 
Bitah,  16  Indian  L.  Rep.  6002  (Nav.  Sup.  Ct.  1989),  for  example,  the  Navajo 
Supreme  Court  vacated  a  $85,000  damage  award  against  General  Motors 
Acceptance  Corporation  for  fraudulent  repossession,  taking  the  highly  unusual 
step  of  determining  that  a  Navajo  jury's  award  lacked  a  proper  evidentiary  basis 
and  finding  that  the  trial  court  erred  in  failing  to  direct  a  verdict  for  the  non-Indian 
defendant.  As  is  true  of  most  of  these  cases,  the  opinion,  written  by  Justice 
Raymond  Austin,    takes  almost  no  account  of  the  tribal  membership,  race,  or 
ethnicity  of  the  parties.  See  also,  Bighorse  v.  Confederated  Sails h  and  Kootenai 
Tribes  of  the  Flathead  Reservation,  15  Indian  L.  Rep.  6048  (1988)  (fairly 
apportioning  negligence,  and  consequently,  damages  between  Indian  and  non- 


Again,  while  not  relevant  to  assessing  the  opinion,  it  should  be  noted  for  the  record  that  the  Honorable  Raymond 
Austin  is  an  Associate  Justice  of  the  Navajo  Supreme  Court,  has  served  as  a  visiting  professor  at  the  Stanford  Law 
School  and  Arizona  State  University  College  of  Law.,  and  is  an  enrolled  member  of  the  Navajo  Nation. 
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Indian  drivers  in  an  automobile/truck  accident  case  to  which  the  tribe  was  a  party 
defendant  under  the  legal  doctrine  of  respondeat  superior). 

In  short,  a  review  of  the  reported  cases  in  the  Indian  Law  Reporter,  while 
admittedly  nonsystematic,  clearly  refutes  any  notion  that  non-Indians  or 
nonmembers  are  treated  unfairly  or  not  evenhandedly  in  tribal  courts.  Rather, 
tribal  courts  approach  cases  involving  competing  Indian  and  non-Indian  interests 
in  at  least  as  fair,  unbiased,  evenhanded  and  efficient  a  fashion  as  many  state 
courts  could  or  would  do  in  like  circumstances.  The  notion  that  tribal  courts 
provide  a  lesser  or  biased  system  of  justice  constitutes  a  demonstrably  false  myth 
conjured  up  out  of  the  racial  preconceptions  of  those  who  adhere  to  it.  In  short, 
the  available  published  data  and  the  anecdotal  evidence  with  which  I  am  familiar 
simply  will  not  support,  and  in  fact  tends  to  disprove,  the  need  for  any  major 
change  in  federal  Indian  policy  to  facilitate  state  and  federal  jurisdiction  over 
claims  affecting  tribal  interests  of  the  type  proposed  in  the  legislation  under 
consideration  in  this  hearing. 


Involuntarily  Waiving  Tribal  Sovereign  Immunity  Constitutes  an 
Unnecessary  and,  Perhaps,  Illegal  Intrusion  on  Tribal  Sovereignty 

The  legislation  that  forms  the  subject  of  these  hearings  proposes  to  waive 
tribal  sovereign  immunity  in  a  broad,  ill-defined,  and  legally  indefensible  manner. 
Like  all  sovereigns,  Indian  tribes  possess  an  inherent  immunity  from  suit  without 
their  consent.    In  The  Federalist  No.  8 1 ,  Alexander  Hamilton,  one  of  the  most 
important  figures  in  the  history  of  the  adoption  of  the  United  States  Constitution, 
wrote,  "It  is  inherent  in  the  nature  of  sovereignty,  not  to  be  amenable  to  suit  of  an 
individual  without  its  consent.''  As  reflected  by  the  history  of  the  adoption  of  the 
Eleventh  Amendment  to  the  United  States  Constitution,  all  sovereigns  prize  and 
jealously  guard  their  sovereign  immunity  from  suit.  The  federal  courts  in  a  long 
and  unbrokem  line  of  cases  have  recognized  that  Indian  tribes  possess  sovereign 
immunity  as  part  of  their  inherent  sovereignty.  E.g.  Oklahoma  Tax  Comm  'n  v. 
Citizens  Band  of  Potawatomi  Indian  Tribe  of  Oklahoma,  490  U.S.  505  (1991;,- 
Santa  Clara  Pueblo  v.  Martinez,  436  U.S.  49,  58  (1978);  United  States  v.  United 
States  Fidelity  &  Guaranty  Co.,  309  U.S.  506,  511-512  (1940).  Like  all 
governments,  Indian  tribes  seek  to  determine  for  themselves  when  and  in  which 
courts  they  will  be  subject  to  suit.  The  proposed  legislation,  by  denying  Indian 
tribes  that  right  and  by  arrogating  to  this  Congress  the  paternalistic  authority  to 
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make  that  decision  for  them,  attacks  that  basic  attribute  of  sovereignty,  in  this  case 
the  sovereignty  of  the  Indian  tribes,  of  which  Alexander  Hamilton  spoke. 

There  are  at  least  four  major  problems  with  the  proposed  legislation.  First, 
as  noted  above,  there  is  no  need  for  the  statutory  change  as  tribal  courts  are 
adequate  to  handle  the  litigation  in  question  (without  any  federal  waiver  of  tribal 
sovereign  immunity)  and,  yet,  surprisingly,  they  constitute  the  only  court  not 
mentioned  in  the  proposed  waiver  of  sovereign  immunity.  Second,  despite  the 
strong  legal  tradition  that  waivers  of  sovereign  immunity  are  carefully  and 
narrowly  drafted  and  narrowly  construed,  the  proposed  waiver  constitutes  a  broad, 
ill-defined  waiver  of  sovereign  immunity  that  would  create  broad  ambiguity  and 
confusion.  Third,  despite  the  fact  that  most  waivers  of  sovereign  immunity  waive 
such  immunity  for  suit  only  in  the  courts  of  the  waiving  sovereign,  this  proposed 
waiver  of  sovereign  immunity  waives  tribal  sovereignty  for  all  courts  within  the 
states  except  tribal  courts.  Fourth,  despite  the  fact  that  most  waivers  of  sovereign 
immunity  are  made  by  the  sovereign  possessing  the  immunity,  this  waiver 
constitutes  an  intergovernmental  waiver  of  sovereign  immunity  by  which  the 
federal  government  attempts  to  waive  the  sovereignty  of  a  different  government, 
the  Indian  tribes.  The  courts  recently  have  looked  with  great  disfavor  on  such 
intergovernmental  waivers  of  sovereign  immunity.  Finally,  serious  legal  doubts 
exist  about  the  authority  and  power  of  Congress  to  enact  the  proposed  statute 
waiving  sovereign  immunity.  When  one  combines  the  third  and  fourth  flaw  noted 
above,  it  is  apparent  that  the  proposal  calls  for  Congress  to  waive  the  sovereign 
immunity  of  another  government,  the  Indian  tribes,  for  suits  in  courts  of  different 
sovereigns,  the  federal  and  state  courts.  With  good  reason,  the  federal  courts  have 
been  very  skeptical  of  such  wide-ranging  waivers  of  sovereign  immunity.  This 
statement  will  consider  each  of  these  flaws  in  the  proposed  legislation  in  order. 

As  already  noted,  the  tribal  courts  already  can  and  do  handle  cases  of  the 
type  which  the  proposed  legislation  seeks  to  redirect  to  federal  and  state  courts. 
While  a  myth  has  grown  up  that  tribal  sovereign  immunity  bars  any  and  all  actions 
against  tribal  officials  who  might  affect  property  or  other  rights,  nothing  could  be 
further  from  the  truth.  First,  like  the  federal  government  and  the  states,  some 
tribes  have  enacted  limited  waivers  of  tribal  sovereign  immunity  as  part  of  tribal 
tort  claims  statutes,  employment  rights  statutes,  or  the  like.  See  e.g.,  Bauer  v. 
Mashantucket  Pequot  Gaming  Enterprise,  22  Indian  Law  Rep.  6145  (Mash.  Peq. 
Ct.  App.  1994)  (Mashentucket  Pequot  Tribe  has  enacted  tort  claims  statute 
governing  torts  arising  fi-om  the  negligence  of  its  gaming  enterprise  or  its  agents 
or  employees).  Even  where  not  affirmative  tribal  ordinance  waives  sovereign 
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immunity,  the  scope  of  that  immunity  under  tribal  law  is  not  always  as  broad  as 
some  assume.  While  some  tribes,  and  therefore  some  tribal  court  decisions,  do 
extend  tribal  sovereign  immunity  to  cover  suits,  or  at  least  damage  actions,  against 
tribal  officials,  e.g.  Lovermi  v.  Miccosukee  Tribe  of  Indians  of  Florida,  23  Indian 
Law  Rep.  6090  (Mice.  Tr.  Ct.  1996),  the  general  trend  in  recent  tribal  court 
decisions  has  been  to  permit  suits  against  tribal  officials,  particularly  for 
injunctive  and  declaratory  relief,  and  to  hold  either  that  the  sovereign  immunity  of 
the  tribe  does  not  extend  to  tribal  officials  or  that  any  illegal  actions  are  outside  of 
the  scope  of  their  authority  and  therefore  not  barred  by  the  defense  of  sovereign 
immunity.  For  example,  earlier  this  year,  the  Winnebago  Supreme  Court  ruled  in 
Rave  V.  Reynolds,  No.  96-01  (Winn.  Sup.  Ct.  1996),  in  a  case  on  which  I  sat  as  a 
member  of  the  Court,  that  the  provisions  of  the  Tribal  Code  of  the  Winnebago 
Tribe  of  Nebraska  authorizing  suits  against  tribal  officials  for  acts  contrary  to 
tribal  law  or  to  the  Indian  Civil  Rights  Act  of  1968  clearly  indicated  that  under 
tribal  law,  as  under  federal  common  law,  tribal  sovereign  immunity  did  not 
extend  to  tribal  officials.  Similarly,  in  Thompson  v.  Cheyenne  River  Sioux  Tribe 
Board  of  Police  Commissioners,  23  Indian  Law  Reporter  6045  (Chy.  R.  Sx.  Ct. 
App.  1996),  the  Cheyenne  River  Sioux  Tribal  Court  of  Appeals,  in  another  case  in 
which  I  sat  as  a  member  of  the  Court,  ruled,  in  accordance  with  its  earlier 
precedents,  that  Lakota  tradition  and  tribal  law  required  a  forum  in  which  illegal 
actions  by  tribal  officials  could  be  heard.  The  decision  in  Thompson,  however, 
went  even  further  than  most  federal  and  state  courts  have  generally  ruled  by 
holding  that  under  tribal  law  tribal  sovereign  immunity  did  not  extend  to  or  bar 
suits  against  tribal  agencies  for  injunctive  and  declaratory  relief  Similarly,  in 
Moran  v.  Council  of  the  Confederated  Salish  &  Kootenai  Tribes,  22  Indian  Law 
Rep.  6149  (C.  S.  &  K.  T.  Ct.  App.  1995),  the  Court  of  Appeals  for  the 
Confederated  Salish  &  Kootenai  Tribes  held  that  tribal  sovereign  immunity  did 
not  bar  suit  against  the  members  of  the  tribal  council  even  though,  as  in  federal  or 
state  court,  it  would  have  barred  suit  against  the  Tribe  or  the  Tribal  Council  as  an 
institutional  defendant.  In  short,  the  clear  trend  in  recent  tribal  court  decisions  is 
to  permit  tribal  officials  to  be  sued  for  violations  of  applicable  federal  or  tribal  law 
and  to  refuse  to  extend  tribal  sovereign  immunity  to  bar  such  litigation. 
Consequently,  there  is  absolutely  no  need  to  supply  any  additional  or  alternative 
forum  in  federal  or  state  courts  for  such  cases,  particularly  where  doing  so  would 
violate  fundamental  understandings  and  promises  that  the  United  States  has  long 
made  to  Indian  tribes. 
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While  most  waivers  of  sovereign  immunity  are  quite  limited  and  specific, 
the  proposed  legislation  is  broad,  open  ended  and  ill-defined.  When  federal  or 
state  governments  waive  sovereign  immunity,  they  do  not  generally  do  so  in  the 
blanket  fashion  contemplated  by  the  proposed  legislation,  but,  rather,  adopt  very 
specific,  narrow,  careftilly  tailored  statutes  that  not  only  clearly  specify,  delineate, 
and  limit  the  classes  of  cases  to  which  the  waiver  applies,  but  also  carefully  limit 
the  courts  in  which  such  suits  must  be  filed  (including  the  special  creation  of 
governmental  claims  courts  to  hear  such  proceedings),  and  provide  special 
procedures,  including  short  statutory  periods  of  the  filing  of  such  claims  denials  of 
jury  trials  for  the  adjudication.  The  proposed  legislation  contains  none  of  these 
elements  generally  associated  with  the  limited  waivers  of  federal  or  state 
sovereign  immunity  and,  instead,  merely  treats  the  Indian  tribe  and  another  private 
party,  thereby  further  denying  and  marginalizing  the  sovereignty  of  the  tribes. 
The  waivers  of  sovereign  immunity  enacted  by  the  federal  government  illustrate 
the  point.  Under  the  28  U.S.C.  §§  1491-1509,  the  United  States  has  enacted  a 
limited  waiver  of  sovereign  immunity  for  contractual  and  other  claims  for 
damages  not  arising  from  torts  that  directs  such  cases  to  a  special  non-Article  III 
legislative  court  known  as  the  United  States  Court  of  Federal  Claims.  In  that  court 
there  is  no  jury  trial.  Similarly,  like  most  states  and  some  tribes,  Congress  has 
enacted  Federal  Tort  Claims  Act  (FTCA),  codified  in  relevant  part  at  28  U.S.C.  §§ 
1346(b),  2671-2680.  Like  most  state  and  tribal  waivers  of  sovereign  immunity, 
FTCA  contains  precise  and  limited  definitions  of  the  causes  of  action  to  which  the 
waiver  of  sovereign  immunity  applies,  including  numerous  exceptions  found  in  28 
U.S.C.  §  2680.  Additionally,  like  many  state  tort  claims  statutes,  the  Federal  Tort 
Claims  Act  requires  prior  presentment  of  the  claim  and  its  denial  by  an  agency  of 
the  government  as  a  precondition  to  suit.  28  U.S.C.  §  2675(a).  Finally,  as  with 
virtually  all  waivers  of  federal,  state,  and  tribal  immunity,  these  statutes  only 
waive  sovereign  immunity  for  suit  in  the  courts  of  the  sovereign  whose  immunity 
is  waived,  not  in  the  courts  on  another  sovereign,  as  proposed  by  this  legislation. 
Not  only  are  the  federal,  state,  and  tribal  statutes  waiving  sovereign  immunity 
generally  narrowly  drafted  and  heavily  laden  with  special  procedural  safeguards 
including  special  tribunals,  the  courts  interpreting  waivers  of  sovereign  immunity 
generally  attempt  to  enforce  the  tradition  of  respect  for  sovereignty  by  construing 
any  statutory  waiver  of  sovereign  immunity  quite  narrowly.    E.g.  United  States  v. 
Testan,  424  U.S.  392  (1976;,-  United  States  v.  Mitchell,  445  U.S.  535  (1980) 
Obviously,  the  waiver  of  tribal  sovereign  immunity  contained  in  the  proposed 
legislation  is  recklessly  far  broader,  less  defined  and  limited  in  scope  than  most 
federal,  state,  and  tribal  waivers  of  sovereign  immunity.  Furthermore,  it  contains 
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none  of  the  procedural  safeguards  which  sovereign  governments  commonly 
include  in  their  waivers  of  sovereign  immunity. 

More  importantly,  the  waiver  of  sovereign  immunity  found  in  the  proposed 
legislation  attempts  to  waive  tribal  sovereign  immunity  not  for  suits  in  the  tribes' 
own  forums,  the  tribal  courts,  but,  rather,  only  for  suits  in  federal  and  state  courts. 
The  most  common  feature  of  the  federal  and  state  waivers  of  sovereign  immunity 
noted  above,  is  that  they  generally  waive  sovereign  immunity  only  for  suits  in  the 
sovereign's  own  courts.  Thus,  with  very  few  exceptions,  the  federal  government 
has  waived  sovereign  immunity  only  for  suits  in  federal,  rather  than  state  court. 
The  few  exceptions  that  exist  to  that  principle  generally  involve  very  limited 
situations  where  the  presence  of  the  United  States  in  important  litigation  central  to 
state  interests  is  necessary  to  fully  adjudicate  the  controversy,  as  in  the  area  of 
water  rights.  E.g.  43  U.S.C.  §  666  (the  McCarran  Amendment  consenting  suit 
against  the  United  States  in  state  courts  to  adjudicate  federal  water  rights  as  part  of 
a  general  stream  adjudication).  The  waiver  of  tribal  sovereign  immunity 
attempted  in  the  proposed  legislation  for  federal  and  state  adjudication  not  only 
violates  federal  treaty  guarantees  and  the  general  principles  and  traditions  of 
federal  Indian  law,  it  cannot  be  justified  based  on  the  type  of  imperative  need  that 
is  used  to  justify  extraordinary  waivers  of  sovereign  immunity  to  courts  of  another 
sovereign,  such  as  the  McCarran  Amendment. 

Not  only  does  the  proposed  legislation  purport  to  waive  tribal  sovereign 
immunity  to  the  courts  of  another  sovereign,  but  it  purports  to  have  the  federal 
government  undertake  to  mandate  such  waiver,  rather  than  permitting  the  tribes  to 
make  such  decisions.  Intergovernmental  waivers  of  sovereign  immunity 
constitute  extraordinary  governmental  actions  that  must  be  justified  on  a 
compelling  showing  of  governmental  power.  Just  last  term,  the  Supreme  Court  of 
the  United  States  declared  unconstitutional  another  such  intergovernmental  waiver 
of  sovereign  immunity,  holding  that  this  body  lacked  constitutional  authority  to 
waive  the  immunity  of  the  states  for  suit  in  federal  courts.  Seminole  Tribe  of 
Florida  v.  Florida,  116  S.  Ct.  1 1 14  (1996).  Just  as  the  State  of  Florida  was  legally 
offended  and  felt  its  sovereignty  significantly  impaired  by  the  federal  waiver  of 
state  sovereignty  involved  in  the  Seminole  Tribe  case,  so  tribes  might  justifiably 
believe  the  waiver  of  sovereign  immunity  contained  in  the  proposed  legislation 
undermines  their  sovereignty  and  impairs  their  legal  existence  as  autonomous  self- 
governing  states  which  can  enforce  their  own  laws  involving  reservation  matters 
through  their  tribal  courts  or  other  forums. 
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Finally,  as  in  Seminole  Tribe,  the  waiver  of  sovereign  immunity  contained 
in  the  proposed  legislation  combines  both  an  intergovernmental  waiver  of 
sovereign  immunity  with  a  waiver  to  the  courts  of  another  sovereign,  in  this  case 
two  other  sovereigns,  the  federal  government  and  states.  As  Seminole  Tribe 
demonstrates,  it  is  precisely  these  types  of  waivers  that  have  the  most  far  reaching 
effects  and  of  which  the  courts  properly  are  the  most  skeptical.  While  dicta  in 
some  cases  suggests  a  power  of  Congress  to  waive  tribal  sovereign  immunity,  no 
case  of  which  I  am  aware  has  ever  found  and  sustained  the  legality  o^di  federal 
waiver  of  tribal  sovereign  immunity.  Indeed,  the  courts  have  worked  quite  hard  to 
avoid  finding  that  Congress  had  waived  tribal  sovereign  immunity,  perhaps  to 
avoid  the  necessity  of  deciding  the  difficult  issue  of  whether  Congress  has  any 
power  to  waive  the  sovereign  immunity  of  another  government,  such  as  the  Indian 
tribes,  in  the  absence  of  a  clear  constitutional  amendment  granting  such  power 
expressly  or  by  necessary  implication.  E.g.  Santa  Clara  Pueblo  v.  Martinez,  436 
U.S.  49  (1978).  In  addition  to  the  fact  that  the  proposed  legislation  is  unnecessary 
and  constitutes  a  gratuitous  affront  to  the  tribal  sovereignty  solemnly  guaranteed 
to  the  Indian  tribes  by  the  United  States,  there  are  reasons  to  doubt  the  legality  of 
the  waiver  of  sovereign  immunity  contained  in  the  proposed  legislation. 

Conclusion 

In  Worcester  v.  Georgia,  3 1  U.S.  (6  Pet.)  515,    (1 832),  Chief  Justice  John 
Marshall,  one  of  the  greatest  Chief  Justices  of  the  Supreme  Court  of  the  United 
States,  surveyed  federal  Indian  policy  from  colonial  times  and  wrote: 

Certain  it  is,  that  our  history  furnishes  no  example,  from  the 
first  settlement  of  our  country,  of  any  attempt  on  the  part  of  the 
[government],  to  interfere  with  the  internal  affairs  of  the  Indians. . . . 

While  perhaps  comparatively  less  true  in  the  twentieth  century  particularly 
with  reference  to  tribal  criminal  jurisdiction  over  non-Indians,  Chief  Justice 
Marshall's  statement  captured  the  long  tradition  of  recognizing  tribal  sovereignty 
and  protecting  the  right  of  tribes  to  govern  their  reservations  and  to  apply  their 
laws  through  their  own  tribal  courts.  The  proposed  legislation  constitutes  the 


Additionally,  the  section  of  the  proposed  legislation  purporting  to  confer  jurisdiction  on  the  state  courts  over 
matters  governed  by  either  tribal  or  state  law,  might  raise  serious  tenth  amendment  questions  about  the  power  of 
Congress  to  affect  the  jurisdiction  of  the  state  courts  over  matters  not  within  the  judicial  power  of  the  United  States 
or  otherwise  the  subject  of  affirmative  substantive  legislation  by  Congress. 


13 


619 


greatest  threat  to  that  legal  tradition  proposed  in  many  years.  It  threatens  the  very 
existence  of  tribal  courts,  which  this  Congress  recently  sought  to  protect  and 
strengthen  through  the  Indian  Tribal  Justice  Act  of  1993,  Public  Law  103-176,  107 
Stat.  2004.  It  undermines  the  ability  of  tribal  governments  to  have  their  courts 
apply  tribal,  rather  than  state,  law  to  disputes  that  arise  on  their  reservation  and 
thereby  totally  undermines  tribal  sovereignty.  Finally,  it  affronts  and  assaults 
tribal  sovereignty  by  diminishing  the  force  of  tribal  governance  and  arrogating  to 
the  federal  government  the  decisions  as  to  when,  how,  and  where  tribal  sovereign 
immunity,  a  venerable  legal  doctrine  that  Alexander  Hamilton  described  as 
inherent  in  the  nature  of  sovereignty,  will  be  waived. 

As  explained  in  this  statement,  the  proposed  legislation  therefore  is 
dangerous,  offensive  to  tribes,  unnecessary,  unjustifiable,  and  perhaps  illegal.  It  is 
bad  policy  and  it  is  poorly  drafted.  In  short,  I  would  suggest  it  should  be 
overwhelmingly  disapproved  and  that  the  racial  preconceptions  that  underlie  this 
proposed  legislation  should  be  relegated  to  the  dustbin  of  American  history  that 
also  merciftilly  swallowed  the  institution  of  slavery. 
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TESTIMONY  OF  ROBERT  CONGDON,  CHARLES  ELIAS  AND 

WESLEY  JOHNSON 

on  behalf  of  the 
Towns  of  Ledyard,  North  Stonington,  and  Preston,  Connecticut 

before  the 
Senate  Committee  on  Indian  Affairs 


Introduction 

Mr.  Chairman,  Mr.  Vice  Chairman,  and  members  of  the  Committee,  thank  you 
for  the  opportimity  to  submit  this  written  testimony  on  the  need  for  legislative  action 
to  address  problems  associated  with  tribal  sovereign  immunity.  We  serve  as  the  top 
elected  officials  of  three  small  towns  in  southeastern  Connecticut  ~  Ledyard,  North 
Stonington,  and  Preston  ~  that  have  witnessed  the  astonishing  growth  and  success  of 
the  Mashantucket  Pequot  Tribe  over  this  last  decade  as  a  result  of  gaming  activities 
conducted  on  its  lands.  With  the  growth  and  expansion  of  the  Tribe,  problems  are 
now  arising  as  a  result  of  sovereign  immimity.  The  purpose  of  this  testimony  is  to 
bring  these  problems  to  yoiu:  attention  and  request  further  consideration  of  this 
important  issue. 

Fifteen  years  ago  the  Mashantucket  Pequot  Tribe  was  not  even  recognized 
under  federal  law.  Today,  as  a  result  of  its  hugely  successful  casino  resort,  it  is  the 
dominant  economic  force  and  landowner  in  the  region.  For  the  Towns,  standing 
witness  to  this  growth  and  success  has  been  both  exciting  and  troubling.  We  admire 
the  great  success  of  our  Indian  neighbors,  and  we  are  grateful  for  the  economic  vitality 
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their  casino  has  brought  to  the  region.  We  are  greatly  concerned,  however,  over  the 
many  problems  that  are  now  arising  incidental  to  the  Tribe's  success  and  unique  status 
imder  federal  law.  These  concerns  include:  1)  the  lack  of  comprehensive 
environmental  review  of  tfie  Tribe's  development  activities  as  required  by  NEPA  and 
other  laws;  2)  the  Tribe's  intention  to  take  extensive  landholdings  outside  of  its 
reservation  into  trust  in  violation  of  federal  law  and  with  accompanying  damage  to  the 
local  tax  base;  3)  the  lack  of  compensation  to  the  Towns  for  the  serious  impacts  on 
our  communities  that  result  from  the  Tribe's  activities;  4)  and  the  absence  of  any 
meaningful  mechanism  for  the  Towns  to  interact  with  the  Tribe  to  address  issues  of 
mutual  concern.  Another  major  area  of  concern  is  the  subject  of  this  hearing,  that  is 
the  sovereign  immimity  of  the  Tribe  which  insulates  it  from  most  forms  of  legal 
challenge  to  its  actions.  This  latter  issue  is  the  focus  of  this  testimony. 

Background  on  the  Towns  and  the  Tribe 

At  the  outset,  we  want  to  provide  some  background  on  the  Towns  and  the 

Tribe.  This  information  is  necessary  to  obtain  a  perspective  on  why  the  sovereign 
immunity  issue  is  of  such  concern  to  us  and  our  constituents. 

Ledyard,  Noitii  Stonington,  and  Preston  are  small  communities  with  a 
combined  population  of  about  25,000.  The  Towns'  combined  annual  tax  revenue  is 
about  $25  million.  Our  Towns  are  located  in  what  has  been,  until  recently,  a 
predominantly  rural,  residential  setting. 
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In  recent  years,  the  social,  economic,  and  environmental  character  of  our 
communities  has  experienced  rapid  transformation  as  a  result  of  the  opening  of  the 
Foxwoods  Casino  and  Resort  on  the  reservation  lands  of  the  Mashantucket  Pequot 
Tribe.  This  facility  is  claimed  by  many  to  be  the  largest,  most  successful  casino  in  the 
world.  It  operates  round  the  clock,  365  days  a  year,  and  on  a  typical  siunmer  weekend 
day  the  number  of  visitors  to  the  Casino  (about  60,000)  is  more  than  twice  the  total 
population  of  all  three  towns.  In  the  month  of  July  1996,  the  revenues  from  the 
Tribe's  slot  machines  alone  exceeded  $60  million,  approximately  four  times  the 
annual  tax  revenue  of  Ledyard,  the  town  in  which  Foxwoods  in  located.  The  Tribe's 
own  officials  claim  that  nowhere  in  the  gambling  industry  has  this  level  of  revenue 
ever  been  approached.  Annual  revenue  for  the  Tribe  is  estimated  to  be  over  $1.3 
billion,  with  profits  well  in  excess  of  $300  million.  The  Tribe  currently  consists  of 
aroimd  350  members. 

The  Tribe  is  by  far  the  largest  landowner  in  the  region.  It  owns  over  4,500 
acres  of  fee  land  outside  of  the  boundaries  of  its  2,210  acre  reservation.  This  property 
is  scattered  throughout  southeastern  Connecticut,  and  the  Tribe  has  indicated  it 
intends  to  purchase  much  more  land.  The  Tribe  also  is  engaged  in  numerous 
economic  ventures  beyond  gaming,  including  resort  facilities,  a  pharmaceutical 
network,  a  shipbuilding  business,  and  other  ventures. 
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As  the  Committee  may  know,  the  Towns  have  been  deeply  concerned  about  the 
conversion  of  this  fee  land  to  trust  status,  tfius  diminishing  our  already  small  tax  base, 
and  the  loss  of  community  planning,  zoning  and  environmental  controls.  This  dispute 
is  the  subject  of  litigation  now  in  progress.  Our  focus  today,  however,  is  on  sovereign 
immunity. 

Sovereign  Immunity  Problems 

Increasingly,  the  sovereign  immunity  of  the  Tribe  is  becoming  a  very  real 
problem  not  only  for  the  Towns,  but  also  for  parties  engaged  in  business  transactions 
with  the  Tribe,  individuals  who  enter  upon  Tribal  lands,  and  other  parties  who  have 
engaged  in  some  form  of  contact  with  tiie  Tribe  that  may  require  legal  recourse. 
These  problems  are  sure  to  proliferate. 

From  the  Towns'  perspective,  we  are  frequently  disadvantaged  in  negotiations 
with  the  Tribe  because  of  tiie  Mashantucket  Pequot's  refusal  to  waive  voluntarily  its 
immvuiity  from  legal  challenge.  In  om*  ongoing  dispute  over  trust  land  expansion,  for 
example  (which  the  Towns  were  forced  to  obtain  a  court  order  to  stop),  the  Tribe 
adamantly  refused  to  accept  any  consensus-based  agreement  that  would  be  fully 
enforceable  by  the  Towns.  ^  Of  course,  there  is  little  reason  for  the  Towns  or  any 


*  Only  after  the  E>q)aitinent  of  the  Interior  unilaterally  negotiated  a  trust  lands  agreement, 
without  consulting  with  die  Towns  and  over  our  objection,  was  a  partial  sovereign  immunity  waiver 
agreed  to.  This  waiver  is  virtually  meaningless,  however,  because  of  its  very  limited  scope  and  the  fact 
that  the  agreement  developed  by  the  Dqiartment  ^ed  to  address  the  Towns'  concerns. 


[19360-0001/DA962810.0111  -4-  10/10/96 


624 

other  party  to  enter  into  agreements  with  the  Tribe  if  they  will  not  be  fixUy 
enforceable. 

In  other  areas  of  land  use  planning,  the  Tribe  has  not  been  willing  to  agree  to 
be  sued  if  it  does  not  comply  with  applicable  standards.  Thus,  we  have  been  reluctant 
to  make  exceptions  to  our  zoning  requirements  to  accommodate  Mashantucket  Pequot 
development  plans  because  we  cannot  be  sure  that  the  Tribe  will  not  claim  that  the 
resulting  terms  and  conditions  are  unenforceable  as  a  result  of  sovereign  immunity. 
Indeed,  in  the  past  the  Tribe  has  claimed  that,  as  a  matter  of  law,  certain  Ledyard 
zoning  restrictions  cannot  be  enforced.  In  short,  we  simply  lack  the  certainty  that  over 
time  the  Tribe  will  not  assert  sovereign  immunity  in  an  effort  to  escape  the  rules  and 
regulations  that  apply  to  other  landowners. 

An  area  of  general  concern  relates  to  public  safety  and  emergency  medical 
services.  To  one  extent  or  another,  each  Town  has  a  relationship  with  the  Tribe 
regarding  mutual  assistance  for  fire  protection,  ambulance  and,  to  a  lesser  extent, 
police  services.  Some  of  these  relationships  are  formalized  in  mutual  assistance 
agreements;  others  are  informal  and  cooperative.  While  these  agreements  can,  and 
should,  be  the  best  examples  of  cooperation  between  neighbors,  there  is  an  underlying 
concern  about  the  Tribe's  potential  reliance  on  sovereign  immunity  to  shield  not  only 
tribal  members  and  the  Tribe  from  liability,  but  also  those  who  work  for  or  contract 
with  the  Tribe  to  provide  such  services.  To  whom  do  the  Towns  turn  to  gain  redress 
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in  the  event  of  tribal  negligence  or  contractual  breach  with  respect  to  these  services? 
To  whom  does  a  fireman  turn  if  injured  while  providing  assistance  on  tribal  lands? 
Sovereign  immunity  could  be  asserted  in  an  effort  to  preclude  such  claims. 

These  are  not  abstract  concerns.  In  a  recent  personal  injury  case,  for  example, 
the  Tribe  stated  that  it  would  assert  sovereign  immunity  in  a  claim  for  damages  arising 
out  of  a  Casino  commuter  bus  accident.  This  defense  would  have  been  raised  by  the 
Tribe's  insurance  company.  What  good  is  such  insurance  to  injured  parties  if  the 
Tribe's  sovereign  immimity  will  be  used,  even  by  third  parties,  to  bar  such  claims? 

Visitors  to  the  Tribal  lands  are  now  also  experiencing  sovereign  immimity 
defenses.  In  1994,  an  employee  of  Foxwoods  was  injured  in  a  fall  on  ice  in  the 
Casino  parking  lot.  She  brought  a  lawsuit  against  the  Tribe  to  recover  damages.  The 
Tribe  successfully  asserted  sovereign  immunity  to  defeat  the  claims.  In  dismissing  the 
case,  the  court  ruled  that  "the  Tribe's  immunity  from  suit  extends  to  commercial 
activities  occiuring  off  the  reservation."  Romanella  v.  Havward,  No.  3:95CV726 
(Aff  d)  (D.Conn  1996).  Thus,  as  the  Tribe  expands  its  economic  base  and  imdertakes 
business  activities  throughout  the  region  it  will  carry  the  ability  to  escape  legal 
challenges  arising  from  its  conduct.  Clearly,  this  is  an  advantage  no  other  business 
enjoys. 

Another  problem  has  arisen  in  the  context  of  non-Indian  entities  seeking  the 
shield  of  tribal  sovereign  immunity.  In  a  case  now  pending  in  State  court,  a 
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non-Indian  high-tech  company  has  argued  that  the  property  which  it  maintains  on  the 
Mashantucket  Pequot  Reservation  is  exempt  from  local  taxation  because  of  its 
location  on  Indian  lands.  The  legal  papers  filed  by  this  non-Indian  company  include  a 
sovereign  immunity  defense. 

The  few  instances  the  Towns  are  aware  of  in  which  the  Tribe  has  agreed  to 
waive  its  immimity  offer  little  reassurance.  The  Tribe  waived  its  immunity  to  secure 
financing  for  its  Casino  from  investors.  And,  as  noted  above,  the  Tribe  agreed  to  a 
limited  waiver  to  obtain  from  the  Department  of  the  Interior  the  now  enjoined 
approval  of  the  transfer  of  land  into  trust  outside  of  its  reservation.  When  the  Tribe's 
self-interest  is  strong  enough,  it  has  agreed  to  such  waivers,  but  in  all  other 
circimistances  of  which  we  have  knowledge  there  has  been  no  compromise.  No 
waivers  are  made.  The  Tribe's  dominant  political  and  economic  position  give  it  very 
little  motivation  to  compromise  on  such  issues,  and  as  a  result  non-Indian  entities 
negotiating  with  the  Tribe  are  frequently  presented  with  a  take  it  or  leave  it  position 
on  the  sovereign  immimity  issue. 

These  instances  in  which  sovereign  immimity  has  already  been  asserted  are,  we 
fear,  only  a  portent  of  more  problems  to  come.  Needless  to  say,  there  is  no  practical 
basis  upon  which  an  economic  force  as  powerful  and  pervasive  as  the  Tribe  should  be 
allowed  to  conduct  all  of  its  affairs  under  the  shield  of  complete  immunity  from  suit. 
As  the  Tribe  continues  to  purchase  more  and  more  land  and  expand  its  business 
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activities,  the  unfairness  inherent  in  this  doctrine  will  become  increasingly  apparent 
and  imjust.  Our  system  of  laws  cannot  tolerate  a  result  in  which  any  party  is  above 
the  law  and  outside  the  system  of  judicial  oversight  intended  to  protect  the  rights  of  all 
citizens  and  insure  a  just  outcome  to  legal  disputes.  Unfortunately,  imbridled  tribal 
sovereign  immunity  gives  rise  to  just  such  a  result. 

The  Need  For  Legislation 

We  are  aware  that  our  problems  in  dealing  with  tribal  sovereign  immunity  are 

not  unique.  Testimony  offered  at  die  September  24  hearing  confirms  the  widespread 
and  growing  nature  of  the  controversy  surrounding  unlimited  tribal  sovereign 
immunity.  It  is  clear  that  Congress  must  thoroughly  study  this  problem  and  develop 
legislation  that,  while  deferential  to  sound  principles  of  tribal  sovereignty,  establishes 
a  balanced  and  equitable  immunity  waiver  doctrine. 

Contrary  to  the  assertions  advanced  by  the  proponents  of  tribal  sovereign 
immimity  at  this  hearing,  such  a  result  can  be  achieved  without  imdermining  the 
independent,  sovereign  status  of  Indian  tribes.  Standards  can,  and  should,  be  foimd  to 
address  those  instances  in  business,  local  and  state  government,  and  personal 
transactions,  in  which  a  tribe  is  required  to  waive  appropriate  aspects  of  its  total  wall 
of  protection  from  suit. 

Of  all  the  sovereign  governmental  entities,  Indian  tribes  are  alone  in  claiming 
far-reaching,  if  not  total,  immunity  from  suit.  In  most  respects,  the  United  States  has 
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waived  its  immunity.  The  majority  of  the  States  have  done  so,  as  have  most  local 
governments.  The  principle  embodied  in  all  of  these  sovereign  immunity  waivers  is 
simple  ~  aggrieved  parties  should  have  judicial  recoxirse  to  seek  redress  for  alleged 
harms  they  have  suffered  or  to  seek  to  enjoin  illegal  actions.  In  the  1990's,  the 
concept  of  imadulterated  immimity  of  any  sovereign  is  an  anachronism. 

It  was  argued  at  the  hearing  that  there  are  special  reasons  Tribes  should  be 
treated  differently.  These  arguments  cannot  be  sustained. 

It  was  argued,  for  example,  that  an  immimity  waiver  would  undermine  the 
goals  of  Indian  self-government  and  self-sufficiency  and  economic  development.  See 
Robert  Anderson  Testimony,  at  4.  A  "blanket  waiver,"  it  was  claimed,  would  allow 
any  party  who  believes  a  proposed  tribal  action  would  affect  a  property  interest  to  file 
suit  to  halt  this  action  and  recover  damages. 

We  fail  to  see  how  stopping  a  Tribe  fi'om  conducting  a  legal  wrong  or 
compensating  an  injured  party  "undermines  Indian  self-government  and 
self-sufficiency."  To  the  contrary,  we  believe  a  fimdamental  attribute  of  sovereignty 
is  for  the  govenunent  entity  involved  to  live  up  to  its  obligations  and  defend  its 
actions  on  the  merits,  not  to  hide  fi^om  them.  In  any  event,  it  should  be  possible  to 
construct  an  immunity  waiver  that  does  not  go  so  far  as  to  expose  a  tribe  to  unfair, 
frivolous  lawsuits.  It  does  not  follow  that  a  "blanket  waiver"  is  necessary,  but  neither 
can  the  sweeping  immunity  currently  conferred  upon  tribes  be  tolerated. 
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It  also  is  claimed  that  any  such  waiver  would  "flood  state  and  federal  courts 
with  litigation  over  matters  that  historically  have  been  reserved  for  tribal  courts."  It 
also  is  argued  that  "non-Indians  who  choose  to  live  in  Indian  country  could  scorn 
tribal  government  and  seek  to  have  the  courts  of  the  historically  hostile  non-Indian 
neighbors  of  the  Tribes  empowered  to  take  control  of  the  affairs  of  the  tribe."  Id.  at  5. 

This  overbroad  statement  has  no  support.  The  number  of  cases  likely  to  arise 
as  a  result  of  an  appropriately  crafted  immunity  waiver  can  hardly  be  expected  to 
swamp  the  judicial  system.  Moreover,  there  is  no  evidence  that  federal  and  state 
courts  today  are  "hostile"  to  Indians.  To  the  contrary,  case  law  demonstrates  that 
Tribes  are  treated  fairly  and  often  receive  the  benefit  of  the  doubt  fi^om  the  courts. 
Taking  cases  away  from  tribal  courts  is  not  even  the  issue,  as  tribal  sovereign 
immunity  frequently  prevents  cases  from  being  adjudicated  even  in  those  forums. 
Finally,  many  non-Indians  "do  not  choose  to  live  in  Indian  coimtiy."  In  Ledyard,  for 
example,  many  residents  have  suddenly  found  themselves  surrounded  by  Tribal  lands 
as  a  result  of  the  Mashantucket  Pequot's  aggressive  land  acquisition  practices. 

It  also  was  argued  that  "such  lawsuits  would  place  a  tremendous  financial 
burden  on  tribes  due  simply  to  the  costs  of  defending  litigation  in  non-tribal  forums." 
Id.  The  mere  threat  of  such  suits,  it  is  argued,  "could  paralyze  economic  development 
for  tribes."  Id. 
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We  regard  this  argument  not  only  to  be  an  overstatement  of  the  consequences 
of  a  waiver  of  sovereign  immunity  but  also  to  beg  the  question.  Private  parties,  as 
well  as  virtually  all  government  entities,  are  not  excused  from  the  need  to  defend 
imlawiul  conduct  because  of  litigation  expenses.  Certainly  the  Mashantucket  Pequot 
Tribe,  perhaps  the  wealthiest  in  the  nation,  does  not  lack  the  ability  to  defend  its 
actions  in  coiut.  Relative  to  small  towns  like  ours,  many  Indian  tribes  are  in  a  far 
better  position  to  support  a  legal  defense  of  its  actions  than  are  we.  The  Mashantucket 
Pequot  Tribe  employs  a  host  of  attorneys  on  stafTand  as  outside  counsel.  It  makes 
extensive  political  contributions,  and  has  the  ability  to  retain  the  most  sophisticated 
professional  assistance  available.  In  one  month,  its  slot  machine  revenues  alone  are 
quadruple  the  size  of  Ledyard's  annual  tax  revenues.  Certainly,  with  respect  to  this 
Tribe  and  many  others  engaged  in  gaming,  the  "financial  burden"  argument  does  not 
hold  water.  Overall,  however,  it  is  not  the  "financial  ability  to  defend"  which  is  so 
important.  What  is  crucial  is  that  simple  exposure  of  tribal  interests  to  the  common 
system  of  justice  will  in  and  of  itself  lead  to  more  reasonable  results,  results  which  are 
unlikely  now  in  a  situation  where  the  tribes  are  immune  from  the  legal  process. 

Subjecting  government  entities,  whether  they  be  federal,  state,  local,  or  Indian, 
to  judicial  review  of  their  actions  is  an  important  element  of  our  system  of 
government.  Clearly,  it  encourages  better  and  more  responsible  decisionmaking,  and 
there  is  no  valid  reason  to  excuse  the  Tribes  from  such  accountability. 
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Conclusion 

As  stated  by  an  Indian  tribal  court  itself:  "many  sovereigns  have  waived 

sovereign  immunity  in  a  variety  of  contexts  like  the  present  one  without  in  any  way 
diminishing  their  sovereignty."  Clement  v.  LeCompte.  22  ILR  61 1 1,  61 17  (Cheyenne 
River  Ct.  App.  Jan.  12,  1994).  This  is  the  key  principle  which  should  guide  future 
consideration  of  the  tribal  sovereign  immimity  issue.  We  are  certain  that  appropriate 
sovereign  immimity  waiver  legislation  can  be  crafted  which  protects  legitimate  tribal 
self-government  and  self-sufficiency  interests.  The  problems  raised  by  tribal 
sovereign  immimity  proponents  can  be  adequately  addressed  if  a  full  and  objective 
investigation  of  the  concerns  on  both  sides  of  the  issue  is  undertaken.  On  behalf  of 
our  Towns,  we  fervently  request  that  your  Committee,  and  other  appropriate 
Committees,  continue  to  review  this  issue  and,  based  upon  that  investigation,  draft 
appropriate  tribal  sovereign  immunity  waiver  legislation.  Thank  you. 
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JAMES  D.  HILL,  Esq. 

Assistant  Professor 

School  of  Justice  Studies 

Arizona  State  University 

Tempe,  Arizona       85287-0403 

(602)   965-7038 

October?,  1996 


Senator  John  McCain  VIA  FACSMIL^ 

Chairman,  Senate  Committee  on  Indian  Affairs 

U.S.  Senate 

SH-838  Hart  Office  Building 

Washington,  DC.   20510-6450 

RE:     Testimony  on  Sec.  329  HR  3662  Prooosed  but  Withdrawn  Provision 
Providing  for  Waiver  of  Tyibal  Sovereign  Immunity 

Dear  Mr  Chairman: 

Please  consider  this  as  testimony  to  be  submitted  as  part  of  the  September  24, 
1996  Committee  Hearings  on  the  issue  of  waivers  of  tribal  sovereign  immunity  in 
connection  with  the  above  referenced  matter. 

I  am  James  D.  Hill,  an  Assistant  Professor  in  the  School  of  Justice  Studies  at 
Arizona  State  University  where  I  teach  environmental  law  and  federal  Indian  law  based 
courses.  I  am  also  an  enrolled  meniber  of  Klamath  Indian  Tribe  of  Oregon  and  am 
eligible  for  enrollment  in  a  Paiute-Shoshone  Community  of  Calrfornia.  Prior  to  coming  to 
Arizona  State  University  I  served  in  a  number  of  capacities,  including  serving  as  a  staff 
attorney  in  the  Native  American  Program  of  Oregon  Legal  Services;  as  a  Judicial  Clerk  for 
the  7th  Judicial  District  for  the  State  of  Oregon;  as  an  assistant  criminal  prosecutor  for 
Clark  County,  Washington;  as  an  Assistant  Regional  Counsel  for  U.S.  EPA,  Region  10 
(where  I  also  served  as  lead  attorney  on  Indian  issues);  and  as  Sr.  Assistant  Tribal 
Attorney  for  the  White  Mountain  Apache  Tribe.    I  am  an  active  member  in  the  Oregon, 
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Washington,  and  Arizona  State  Bar  Associations.  I  have  also  served  as  Chair  of  the 
American  Bar  Association's  Native  American  Natural  Resources  Committee.  I  submit  this 
testimony  as  an  individual  and  in  my  private  capacity. 

DESCRIPTION  OF  THE  ISSUE 

It  is  my  understanding  that  there  has  been  significant  discussion  regarding 
Congress'  taking  action  to  waive  tribal  sovereign  immunity  for  certain  purposes  where 
tribal  actions  may  or  do  result  in  adverse  impacts  upon  or  cause  a  reduction  in  the  vaJue 
of  non-Indian  owned  properties  within  the  t>orders  of  Indian  reservations,  or  perhaps  more 
broadly,  in  Indian  country.  I  further  understand  that  ttiere  has  been  some  discussion  of 
subjecting  tribes  to  state  court  jurisdiction  wtiere  a  non-Indian  raises  such  issues.  Finally, 
it  is  my  understanding  that  the  hearings  on  this  matter  are  not  intended  for  consideration 
on  any  particular  proposed  federed  legislation,  but  are  at  this  point  for  an  "airing"  of  the 
issues.  Based  upon  that  understanding,  1  state  the  following: 

NATURE  OF  TRIBAL  SOVEREIGN  IMMUNITY 

Tribal,  federal  and  state  courts  have  recognized  that  tribes,  like  other  sovereigns 
and  the  United  States  of  America,  share  certain  characteristics,  including  that  of  Inherent 
sovereign  immunity.  Ttie  courts  have  well  established  that  tribal  sovereign  immunity,  like 
federal  sovereign  immunity,  is  not  waived  in  the  absence  of  clear  and  express  language. 
It  is  also  well  established  in  existing  law  that  only  tribes  or  Congress  may  waive  that 
sovereign  immunity. 

OVERVIEW  OF  CONGRESS  ADDRESSING  ISSUES 
OF  TRIBAL  SOVEREIGN  IMMUNITY 

In  a  sense,  it  is  good  ttiat  Congress  considers  the  issue  of  tribal  sovereign  immunity 
at  this  time  because  the  courts  have  tieen  somewhat  confused  in  recent  years  as  to  how 
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to  address  that  issue.  This  gives  Congress  an  opportunity  to  clarify  to  the  courts,  by  report 
or  othenwise,  that  only  by  clear  and  express  language  is  tribal  sovereign  immunity  waived. 
I  encourage  that  this  be  done. 

Although  there  has  been  some  discussion  addressing  the  issue  of  tribes  and 
individual  Indians  being  subject  to  "statutes  of  general  applicability."  judicial  opinions, 
with  the  exception  of  one  or  two  cases,  have  generally  addressed  the  issue  of  whether 
specific  federal  laws  abrogate  treaty  or  treaty  substitute  (executive  order  or  legislatively 
recognized)  rights.  Further,  Jtederal  case  law  has  held  that  tribes,  like  states,  may  not  raise 
the  shield  of  sovereign  immunity  against  the  federal  government  and  so  issues  hinging  on 
"statutes  of  general  applicability"  generally  do  not  even  get  to  issues  of  tribal  sovereign 
immunity.  Working  under  that  rule  of  law,  tribes  must  often  rely  on  the  Federal 
Government's  working  closely  with  tribes,  as  it  does  with  states,  in  order  to  resolve 
disputes  rather  than  seeking  monetary  or  injunctive  relief. 

The  issue  of  subjecting  tribes  to  suit  by  private  individuals  is  significantly 
distinguishable  and  raises  huge  questions,  including,  but  not  limited  to,  colonization, 
cultural  and  ethnic  genocide,  federal  policy,  purposes  of  sovereign  immunity,  and  tribal 
survival. 

COLONIZATION  AND  CONGRESSIONAL  AUTHORITY 

It  is  of  great  concern  that  Congress  is  considering  using  its  powers  and  authorities 
to  unilaterally  waive  tribal  sovereign  immunity.  All  three  branches  of  the  federal 
government  willing  accept  that  through  the  "doctrine  of  discovery"  the  United  States 
government  came  to  hold  "plenary"  powers  or  authorities  over  the  pre-existing  sovereign 
Native  American  nations.  At  times,  it  has  unquestioningly  attempted  to  completely  destroy 
Native  American  tribes,  their  cultures,  and  their  people.  Often,  it  has  simply  ignored  its 
treaty  obligations  that  it  assumed  and  bargained  for.   The  allotment  and  the  assimilation 
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era  of  the  late  1800s  and  early  1900s  and  ttie  termination  era  njnning  from  approximately 
1945  to  1960  are  excellent  examples. 

Many  people  believe  that  gone  and  repudiated  are  the  days  of  allotment  and 
assimilation  which  resulted  in  the  decimation  of  Indian  land  holdings,  reducing  the 
quantity  of  then  remaining  Indian  lands  by  approximately  two  thirds,  and  taking 
approximately  eighty  percent  of  the  land  value,  taking  Indian  children  from  their  homes  to 
"take  the  Indian  out  of  him,"  and  making  criminal  the  practicing  of  Native  American 
religions.  Many  also  believe  that  gone  are  the  days  of  the  federal  termination  policy, 
which  initially  provided  that  Ctongress  could  unilateralty:  Condemn  and  sell  tribal  lands; 
end  the  special  tribal/federal  trust  relatfonship;  impose  state  legislative  jurisdiction; 
impose  state  judicial  authority;  impose  state  taxing  authority  over  both  Indian  lands  and 
activities;  discontinue  all  "special"  federal  programs  to  tribes;  discontinue  all  "special" 
federal  programs  to  individual  Indians;  and  effectively  terminate  nearly  every  aspect  of 
tribal  sovereignty  over  tribal  people  and  tribal  lands.  These  and  other  federal  actions 
have  consistently  been  upheld  in  the  U.S.  courts  as  authorized  pursuant  to  Congress' 
"plenary  power"  over  Indian  affairs  or  where  not  challenged,  simply  condoned  or 
accepted. 

Those  federal  actions  were,  as  are  so  many  actions  directed  at  Native  American 
nations  today  (e.g.,  the  Indian  Gaming  Regulatory  Act),  taken  for  the  benefit  of  the  non- 
Indian  colonizer  without  adequate  consideration  for  tribal  sovereignty  and  consent  and  to 
the  absolute  detriment  of  the  Indian  nations  and  people,  placing  tribal  cultural  survival 
and  political  existence  at  extreme  risk.  The  proposal  that  Congress  unilaterally  abrograte 
tribal  sovereign  immunity  is  of  the  same  nature.  Subjecting  tribes  to  such  liability  poses  a 
grave  risk  to  tribal  and  cultural  survival  t>ecause  even  the  expense  of  defending  against 
such  actions  is  not  something  that  many  tribes  could  bear. 

Most  tribes  are,  at  this  time,  still  trying  to  meet  the  basic  needs  of  their  people  and 
provide  essential  governmental  services.     Diverting  resources  to  defend  various  suits 
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would  only  mean  diverting  the  very  scarce  resources  away  from  those  crrtical  needs, 
Imperiling  cultural  and  political  survival.  Thus,  to  the  extent  that  Congress  chooses  to 
address  the  issue  of  tribal  sovereign  immunity,  it  is  important  that  it  do  so  bearing  this  in 
mind  as  well  as  federal  trust  obligations,  notions  of  the  emerging  concepts  of  international 
indigenous  rights,  and  other  critical  factors. 

NOTIONS  OF  SOVEREIGN  IMMUNITY  IN   INDIAN  COUNTRY 

Sovereign  immunity  serves  numerous  purposes  in  Indian  country  as  it  does 
outside  of  Indian  country.  It  serves  to  protect  the  public  (tribal)  fisc  and  to  preserve  and 
protect  the  dignity  and  functioning  of  the  sovereign.  Blanket  waivers  of  sovereign 
immunity  serve  to  constrain  or  to  chill  the  free  exercise  of  sovereign  governmental 
functions  if  its  every  action  is  potentially  subject  to  suit.  This  would  especially  be  the  case 
where  tribal  governments  are  concerned  because  of  the  budgetary  constraints  under 
which  Indian  tribes  attempt  to  carry  out  their  responsibilities. 

Where  appropriate,  many  federal,  state,  and  tribal  governments  have  enacted  tort 
claims  acts  or  provided  for  other  forms  of  limited  waivers  of  sovereign  immunity.  At  least 
one  tribal  court  found  that,  in  accordance  with  its  custom,  sovereign  immunity  was  not 
even  an  appropriate  concept  under  tribal  common  (customary)  law.  Further,  the  courts 
have  found  that  the  federal  government  has  provided  for  certain  waivers  of  state  and  tribal 
sovereign  immunity  by  statute  (to  the  extent  limited  by  the  11th  amendment  to  the 
Constitution)  or  by  federal  constitutional  amendments.  Although  the  federal  constitution  is 
generally  not  applicable  to  tribes  for  certain  purposes  as  it  is  to  states,  "Congress,  at  25 
U.S.C.  §  1302(8)  (Indian  Civil  Rights  Act),  has  provided  that  tribes  may  not  "deprive  any 
person  of .  .  .  property  without  due  process  of  law"  as  is  provided  for  protection  against 
state  and  federal  actions.  In  other  words.  Congress  has  already  provided  Indians  and 
non-Indians  the  statutory  protections  necessary  to  accomplish  the  result  of  protecting  non- 
Indian  properties  firom  tribal  governmental  actions  within  Indian  country  to  the  same  extent 
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that  it  has  provided  such  protections  from  federal  and  state  actions.  It  is  not  necessary  to 
take  further  actions  to  make  non-Indians  "super-citizens"  within  Indian  country. 

Resolution  of  such  issues  may  be  resolved  in  tribal  courts.  Additional  federal 
action  to  unilaterally  waive  tribal  sovereign  immunity  and  to  further  infringe  upon  tribal 
sovereign  powers,  authorities  and  functions  should  not  be  necessary  where  tribal  courts 
are  functioning  entities.  If  Congress  believes  that  tribal  courts  are  inappropriate  venues 
for  resolution  of  such  issues,  it  shouW  consider  enhancing  the  functioning  of  tribal  courts 
by  providing  for  additional  training  and  funds  for  their  establishment  and  management  in 
accordance  with  the  federal  policy  of  tribal  self  determination  .  .  .  strengthening  and 
promoting  tribal  self  sufficiency  and  control. 

Tribal  court  systems  should  further  be  allowed  to  utilize  tribal  common  law  in  a 
manner  appropriate  to  tribal  custom  or  in  the  manner  and  to  the  extent  that  the  tribes  have 
adopted  their  systems  to  the  American  models  of  jurisprudence. 

JUDICIAL  FORA  FOR  ISSUE  RESOLUTION 

The  notion  of  subjecting  tribes  to  state  judicial  fora  for  issue  resolution  is  a 
throwback  to  the  termination  era  which  was  repudiated  in  the  1 970s.  It  further  advocates 
a  notion  of  racial  distrust  of  tribal  systems  of  governance  and  belittles  the  tribal  sovereign. 
Tribal  governments  should  carry  the  same  respect  as  do  the  state  and  federal 
governments.  It  is  doubtful  that  Congress  would  consider  delegating  federal  authority  to, 
or  creating  judicial  authority  in,  tribal  courts  where  states  have  infringed  upon  individual 
Indian  rights  (on  individual  Indian  owned  properties)  in  on  or  off-reservation  settings.  To 
Indian  nations,  the  proposal  that  state  courts  be  granted  authority  to  resolve  disputes 
between  Indian  nations  and  reservation  resident  non-Indian  citizens  raises  the  same 
"flags"  of  concern.  Unless  Congress  is  beyond  the  precipice  of  reversing  federal  Indian 
policy  back  toward  the  debacles  of  allotment  and  assimilation  or  termination  policies  of 
the  past  it  is  clear  that  such  a  proposal  is  inconsistent  with  tribal  self  determination, 
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indigenous  rights,  and  notions  of  sovereign  dignity.     Please  consider  the  following 
analogy: 

Should  a  citizen  of  state  B.  owning  property  in  state  A  and  t>elieving  that  state  A 
has  infringed  upon  his  or  her  property  values  or  rights,  be  able  to  bring  an  action 
against  state  A  in  state  B's  courts  in  accordance  with  state  B's  rules  and  laws 
pursuant  to  federal  legislation? 

States  would  dearly  consider  such  an  arrangement  to  be  an  unconscionable 

intrusion  upon  state  sovereignty.    Further,  it  is  doubtful  that  such  legislation  would  be 

acceptable  to  Congress  and  even  if  acceptable  perhaps  beyond  congressional  powers 

pursuant  to  the  11th  amendment  of  the  U.S.  Constitution,  especially  in  consideration  of 

the  U.S.  Supreme  Court's  recent  decision  in  Seminole  Indian  Tribe  of  Rorida  v.  State  pf 

ElSddfl.     However,  since  tribes  have  neither  direct  representation  in  Congress  as 

sovereign  bodies  (as  do  states)  nor  are  imbued  with  the  states'   11th  amendment 

sovereign  protections  from  congressional  waivers  of  sovereign  immunity,  such  legislation 

Is  more  likely  to  be  approved  and  more  likely  to  be  subsequently  upheld  by  federal  courts. 

CONCLUSION 

As  this  is  not  the  time  to  thoroughly  address  these  matters,  but  only  for  an  'airing" 
the  8ignifk;ant  issues,  I  do  not  preterKi  to  attempt  a  thorough  analysis.  These  are, 
however,  among  the  considerations  with  which  Congress  must  concern  itself  and  resolve 
in  accordance  with  federal  Indian  polk;y,  indigenous  rights  (domestic  and  internationaO 
and  moral  conoertis.  Congress  must  recognize  that  such  a  proposed  action  or  even  its 
consideratkTn  presents  a  significant  departure  from  stated  federal  policy  of  trifcial  self 
determination  and  Kkely  marks  another  milestone  in  tribal  governmental  and  cultural 
survival  in  their  cotonized  workl. 

Very  respectfully  submitted  tNs  7lh  day  of  October,  1996. 


Jarne^D.  HUl,  Esq. 
Assistarrt  Professor 
School  of  Justice  Studies 

Arizona  State  University 
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Seneca  Delation  oj  Dndians 

DEPARTMENT  of  JUSTICE 


October  7,  1996 

Honorable  John  McCain,  Chairman 
Honorable  Daniel  K.  Inouye,  Vice-Chairman 
Committee  on  Indian  Affairs 
SH-838  Hart  Senate  Office  Building 
Washington,  D.C.   20510-6450 

Re:      Hearing  on  Proposed  Section  329  of  FY  1997  Interior 
Appropriations  Bill 

Dear  Senators  McCain  and  Inouye: 

The  Seneca  Nation  of  Indians  is  submitting  this  written  testimony  for  inclusion  in  the 
record  of  the  September  24,  1996  oversight  hearing  conducted  by  the  Senate  Committee  on 
Indian  Affairs  on  proposed  Section  329.   The  Seneca  Nation  is  submitting  this  testimony  for 
two  reasons:  first,  to  express  its  strong  opposition  to  the  inclusion  of  Section  329  or  any 
similar  provision  in  an  Interior  Appropriations  bill  or  other  legislation;  and  second,  to  conect 
the  most  egregious  of  the  misstatements  made  on  the  record  by  Jennifer  Coleman,  a  witness 
on  the  fifth  panel  that  testified  before  the  Committee,  pertaining  to  an  issue  that  deeply 
concerns  the  Seneca  Nation. 

The  Seneca  Nation  opposes  Section  329  because  it  would  jeopardize  tribal  sovereignty 
and  self-determination,  principles  essential  to  the  continuing  vitality  of  tribal  governments. 
Moreover,  these  principles  have  been  supported  by  President  Clinton,  5^,  e.g..  59  Fed. 
Reg.  22951  (May  4,  1994)  (Memorandum  dated  April  29,  1994),  as  well  as  by  several 
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Honorable  John  McCain 
Honorable  Daniel  K.  Inouye 
October  7,  1996 
Page  2 

presidents  before  him.   S^,  e^,  19  Weekly  Compilation  of  Presidential  Documents  98 

(January  24,  1983)  (Reagan  statement);  Remarks  at  46th  Annual  Convention  of  NCAI 

(September  28,  1989)  (Bush  Statement).   Section  329  would  undermine  these  basic  principles 

of  Indian  law  by  depriving  tribal  courts  of  much  of  their  jurisdiction  and  by  granting  a  broad 

waiver  of  tribal  sovereign  immunity,  thus  attacking  two  of  the  primary  manifestations  of 

tribal  sovereignty  and  the  right  to  tribal  self-determination. 

It  is  a  basic  principle  of  Indian  law  and  an  important  aspect  of  tribal  sovereignty  that 
tribes  retain  exclusive  jurisdiction  over  reservation  affiiirs.   E^,  United  States  v.  Wheeler. 
435  U.S.  313  (1978).   Actions  involving  tribal  regulation  or  other  assertions  of  tribal  civil 
jurisdiction  over  property  within  Lndian  country  should  be  heard  at  least  in  the  first  instance 
in  tribal  court.   Even  in  cases  where  non-Indian  owned  fee  land  is  involved  (to  which  Section 
329  appears  to  be  addressed),  tribal  jurisdiction  still  exists  where  a  non-Indian  has  entered 
into  a  contractual  relationship  with  the  tribe,  or  where  the  conduct  which  the  tribe  seeks  to 
regulate  "threatens  or  has  some  direct  effect  on  the  political  integrity,  the  economic  security, 
or  the  health  or  welfare  of  the  tribe."   Montana  v.  United  States.  450  U.S.  544,  565  -  66 
(1981)  (citations  omitted).   And  ever,  those  statutes  which  expressly  delegate  jurisdiction  to 
states  in  certain  instances,  such  as  Public  Law  280,  do  not  deprive  the  tribes  of  concurrent 
jurisdiction  in  those  instances,  sffi,  g^,  Brvan  v.  Itasca  Cniinty  426  U.S.  373  (1976). 

Moreover,  the  federal  courts  have  already  laid  out  well-established  principles 
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governing  the  exercise  of  tribal  jurisdiction.'   As  noted  above,  the  courts  have  ruled  as  to 
when  tribal  courts  have  exclusive  jurisdiction,  when  that  jurisdiction  is  concurrent  with  state 
or  federal  jurisdiction,  and  when  tribes  have  jurisdiction  over  non-Indians  or  non-Indian  land 
within  Indian  country.   In  addition,  the  exercise  of  tribal  jurisdiction  over  non-Indians  is 
subject  to  review  in  federal  court.   National  Farmers  Union  Ins.  Co.  v.  Crow  Tribe.  471 
U.S.  845  (1985).   For  Congress  to  enact  a  provision  such  as  Section  329  would  overturn  this 
entire  body  of  law,  and  instead  of  providing  an  alternative  framework  would  simply  deprive 
the  tribal  courts  of  jurisdiction. 

The  possible  ramifications  of  Section  329  are  doubly  severe  because  the  provision  is 
so  broadly  worded;  in  fact,  it  threatens  to  deprive  the  tribal  courts  of  jurisdiction  altogether. 
The  term  "private  property"  could  include  lease  rights  or  rights-of-way,  for  example,  and 
almost  any  action  could  be  said  to  have  an  "impact"  or  "threaten  to  impact"  the  ownership  or 
use  of  private  property.   Thus,  Section  329  could  easily  be  interpreted  to  subject  a  tribe  to  an 
injunction  by  a  state  court  against  taxation  of  oil  and  gas  produced  from  an  Indian  reservation 
pursuant  to  mineral  leases  with  the  tribe,  in  effect  overruling  the  Supreme  Court's  decision  in 
Merrion  v.  Jicarilla  Apache  Tribe.  455  U.S.  130  (1981).   Similarly,  it  could  be  interpreted 


'  These  principles  apply  to  the  Seneca  Nation  courts,  as  they  do  to  any  other  tribal 
court,  notwithstanding  Ms.  Coleman's  implications  to  the  contrary  in  her  prepared  testimony 
(at  page  8).   S^  alSQ  Constitution  of  Seneca  Nation  of  Indians  of  1848,  as  amended,  Section 
rv  (establishing  jurisdiction  of  Seneca  Nation  Courts  over  "all  cases  arising  under  this 
Constitution,  the  customs  or  laws  of  the  Nation,  and  to  any  case  in  which  the  Nation,  a 
member  of  the  Nation  or  any  person  or  corporate  entity  residing  on,  organized  on,  or  doing 
business  on  any  of  the  Reservations  shall  be  a  party"). 
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to  allow  a  state  court  to  enjoin  a  tribe  firom  enforcing  environmental  laws  against  the  owner 
of  a  source  of  air  pollution  on  leased  land  within  a  reservation,  in  contravention  of  explicit 
provisions  in  the  Clean  Air  Act  delegating  such  authority  to  tribes.   S^,  g^,  42  U.S.C. 
§  7601(d)(2)(B). 

The  Seneca  Nation  also  opposes  Section  329  because  it  would  deprive  tribes  of  their 
right  to  immunity  from  suit,  a  right  which  has  been  recognized  by  the  Supreme  Court.   E.g., 
Santa  Clara  Pueblo  v.  Martinez.  436  U.S.  49  (1978).   The  doctrine  of  tribal  sovereign 
immunity  is  another  important  manifestation  of  the  principles  of  tribal  sovereignty  and  tribal 
self-determination.   As  pointed  out  by  the  Eighth  Circuit  in  American  Indian  Agricultural 
Credit  Consortium  v.  Standing  Rock  Simn  Trihp  780  F.2d  1374,  1378  (1985),  "Indian 
tribes  enjoy  immunity  because  they  are  sovereigns  predating  the  Constitution"  (citations 
omitted).    Accord  Guardipee  v.  Cnnf^erated  Tribes  of  the  Grand  Ronde  Commnnify  ^f 
Oregon,  19  Indian  L.  Rep.  6111  (Gr.  Ronde  Tr.  Ct.,  June  11,  1992).   Indeed,  tribal 
sovereign  immunity  serves  an  important  purpose  in  protecting  and  promoting  Indian  tribal 
self-government.   The  Supreme  Court  has  recognized  that  "the  common-law  sovereign 
immunity  possessed  by  the  Tribe  is  a  necessary  corollary  to  Indian  sovereignty  and  self- 
government"  (citations  omitted).    Three  Affiliated  Tribes  v.  Wold  Engint^rinp   476  U.S. 
877,  890  (1986).    Similarly,  in  Oklahoma  Tax  Comm'n  v.  Citizen  Band  Potowatnmi  of 
OMahQma,  498  U.S.  505,  510  (1991),  the  Supreme  Court  explained  that  Congress  "has 
consistenUy  reiterated  its  approval  of  the  immunity  doctrine,"  reflecting  its  desire  to  promote 
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its  "goal  of  Indian  self-govemment,  including  its  'over-riding  goal'  of  encouraging  tribal  self- 
sufficiency  and  economic  development"  (citation  omitted).   Moreover,  as  the  court  noted  in 
Martinez.  436  U.S.  at  64-65,  a  finding  that  Congress  waived  tribal  immunity  in  federal 
courts  "would  also  impose  serious  financial  burdens  on  already  'financially'  disadvantaged 
tribes"  (citation  omitted).   S^  al^  Rowland  v.  Hoopa  Valley  Tribe.  21  Indian  L.  Rep. 
6087,  6088  (Hoopa  Valley  Ct.  App.,  Sept.  29,  1992)  ("[t]he  purpose  of  sovereign  immunity 
is  to  preserve  the  autonomous  political  existence  of  the  tribes  and  tribal  assets");  Guardipee. 
19  Indian  L.  Rep.  at  6111  ("tribal  sovereign  immunity  is  necessary  to  preserve  and  protect 
tribal  assets  from  claims  and  judgments  that  would  soon  deplete  tribal  resources"). 

In  keeping  with  these  principles,  it  should  be  up  to  an  individual  tribe  to  determine 
the  circumstances  when  it  should  waive  its  sovereign  immunity  and  when  the  immunity 
should  be  retained.   To  subject  tribes  to  a  blanket  waiver  of  sovereign  immunity  would 
expose  tribes  to  limitless  lawsuits  and  by  itself  would  make  tribal  government  untenable.   To 
subject  tribes  to  such  lawsuits  in  state  and  federal  courts  would  be  a  reversion  to  the  anti- 
Indian  policies  of  the  allotment  and  termination  periods. 

The  Seneca  Nation  also  objects  to  several  aspects  of  the  testimony  of  Ms.  Jennifer 
Coleman,  who  is  a  lawyer  representing  a  handful  of  former  lessees  of  the  Seneca  Nation  in 
an  ongoing  dispute  with  the  Nation.   Ms.  Coleman  testified  in  favor  of  the  curtailment  of 
tribal  sovereign  immunity,  such  as  would  be  accomplished  by  proposed  Section  329.   Ms. 
Coleman's  statements  in  support  of  such  a  curtailment  of  tribal  sovereign  immunity  could 


644 


Honorable  John  McCain 
Honorable  Daniel  K.  Inouye 
October  7,  1996 
Page  6 

not,  however,  be  farther  from  the  truth.   Specifically,  Ms.  Coleman  stated  in  her  testimony 
that  Indian  Nations  enjoy  a  degree  of  sovereign  immunity  from  suit  greater  than  that  of  the 
state  or  federal  governments.    On  the  contrary,  unlike  the  sovereign  immunity  of  the  federal 
government,  which  can  be  waived  only  by  the  federal  government  itself,  and  unlike  the 
immunity  of  the  states,  which  it  is  becoming  more  and  more  difficult  for  the  federal 
government  to  waive,  seg,  e.g..  Seminole  Tribe  of  Florida  v.  Florida.  116  S.Ct.  1114,  134 
L.Ed.2d  252  (1996),  tribal  sovereign  immunity  can  be  waived  by  Congress  at  will.   See, 
e^,  Martinez,  436  U.S.  at  58;  John  v.  City  of  Salamanca.  845  F.2d  37,  40  (2d  Cir.),  cert- 
denied.  488  U.S.  850  (1988).   Congress  should  therefore  exercise  special  care  before  causing 
such  a  large  encroachment  on  tribal  sovereignty. 

Ms.  Coleman  appears  to  base  her  statements  regarding  tribal  sovereign  immunity  at 
least  in  part  on  the  holding  of  the  Second  Circuit  in  Huent  v.  Salamanca  Indian  Lease 
Authority.  928  F.2d  542,  esrt.  denied.  502  U.S.  818  (1991),  a  case  which  Ms.  Coleman's 
clients  brought  against  the  Seneca  Nation.   In  that  case,  Ms.  Coleman's  clients  challenged 
not  only  the  validity  of  the  leases  under  the  1990  Settlement  Act  but  also  the  constitutionality 
of  the  Act  itself.   What  Ms.  Coleman  neglects  to  mention  is  that  constitutional  challenges  of 
federal  statutes  must  be  brought  against  the  federal  government,  and  plaintiffs'  failure  to  sue 
the  United  States  had  nothing  whatever  to  do  with  the  sovereign  immunity  of  the  Seneca 
Nation.   Moreover,  the  Second  Circuit  dismissed  the  suit  in  Fluent  not  simply  because  the 
tribe  was  an  indispensable  party  and  was  immune  from  suit,  but  also  because  the  Acts  on 
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which  plaintiffs  relied  to  support  their  claim  of  right  to  another  99-year  lease  (the  1875  and 

1890  Acts)  did  not  apply  to  plaintiffs'  lease  renewals,  but  only  to  renewals  made  previously 

under  those  Acts  (the  leases  had  already  been  renewed  for  periods  of  5,  12  and  99  years).   It 

is  thus  far  from  clear  whether  plaintiffs  would  have  won  their  case,  even  without  the  doctrine 

of  tribal  sovereign  immunity.' 

Moreover,  the  now-expired  leases  that  Ms.  Coleman's  clients  and  many  others  held 

with  the  Seneca  Nation  were  for  unconscionably  low  rents,  as  was  recognized  in  the 

testimony  and  reports  supporting  the  passage  of  the  Seneca  Nation  Settlement  Act  of  1990.' 

Indeed,  these  unconscionably  low  rents  were  the  reason  for  enactment  of  the  settlement 

legislation.   Further,  the  previous  legislation  authorizing  these  leases  (the  Acts  of  1875  and 

1890)  had  been  passed  by  Congress  over  the  objections  of  the  Seneca  Nation.   Thus,  Senator 

Moynihan  testified,  in  supporting  the  passage  of  the  1990  Settlement  Act: 

the  leases  were  authorized  over  the  objections  of  the  Senecas,  by  an  act  of  the  51st 
Congress,  on  September  30,  1890.  ...  As  these  leases  contained  no  rent  escalation 


'  The  United  States  has  since  brought  an  action  in  federal  district  court  for  ejectment 
and  payment  of  past  rent  and  mesne  profits  against  Ms.  Coleman's  clients,  who  have 
continued  to  occupy  Seneca  Nation  property  without  valid  leases,  despite  four  separate 
opportunities  to  enter  into  such  leases.   United  States  v.  Fluent.  No.  95-CV-356-A(H) 
(W.D.N.Y.,  complaint  filed  May  5,  1995);  sse  alS2  Attachment  10  to  Coleman  Statement. 
The  United  States  moved  for  partial  summary  judgment  on  the  issue  of  ejectment,  and  a 
magistrate  granted  the  motion  and  issued  an  order  of  ejectment  on  July  9,  1996.   The 
defendants  filed  objections  to  the  Magistrate's  Report  on  July  19,  1996,  and  the  District 
Court's  decision  is  still  pending. 

'  S^.  e.g..  Testimony  of  Prof.  Laurence  M.  Hauptman,  included  as  an  attachment  to 
this  letter. 
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provision,  over  their  99-year  duration,  some  lessees  have  paid  as  little  as  $1  per  year 
for  the  use  of  the  land. 

Cong.  Rec.  S 15427  (daUy  ed.  October  16,  1990).   Similarly,  both  the  House  and  Senate 
ReporU  accompanying  the  1990  settlement  legislation  stated. 

The  .  .  .  leases  were  .  .  .  executed  without  Federal  supervision,  assistance,  or  support 
at  extremely  low  rental  rates,  many  as  low  as  $1  per  year,  with  no  provision  for 
escalation  of  rents.  .  .  .  There  does  not  seem  to  be  any  disagreement  that  the  rental 
terms  of  the  current  leases  are  grossly  unfair. 

H.R.  Rep.  No.  101-511,  101st  Cong.,  2d  Sess.  5  (1990);  H.R.  Rq).  No.  101-832,  101st 
Cong.,  2d  Sess.  4  (1990).   Sfig  ^jfi  Protest  of  the  Seneca  Nation  of  Indians  Against  the 
Passage  of  H.R.  No.  3080  gune  8,  1874);  United  States  v  FnmP^L^   125  F.2d  928,  941  (2d 
Cir.),  jsfl.  dsnial,  316  U.S.  694  (1942)  (99-year  lease  at  issue  had  tent  of  four  dollars  a 
year,  an  amount  which  "may  shock  even  a  calloused  conscience*);  Attachment  4  to  Coleman 
Statement,  at  39  ("Each  of  the  leases  [expiring  in  1991]  provides  for  an  annual  payment  of 
three  dollars  or  less"). 

The  Seneca  Nation  Settlement  Act  of  1990  and  the  new  leases  it  authorized  should  not 
be  used  to  justify  a  waiver  of  tribal  sovereign  immunity  and  the  further  erosion  of  tribal 
sovereignty.   It  should  not  be  forgotten  that  it  was  Congress'  failure  to  properly  exercise  its 
trust  responsibility  to  the  Seneca  Nation  when  it  perpetuated  "grossly  unfair"  leases  in  the 
1875  and  1890  Acts,  discussed  above,  that  aUowed  the  Nation  to  be  exploited  for  virtually  a 
century.   Congress  recognized  this  feet  when  it  a^nopriated  $35  million  for  the 
extinguishment  of  the  Nation's  claims  against  the  United  States  as  part  of  the  1990  Settlement 
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Act.   S^  25  U.S.C.  §§  177(a)(6),  1774b(b)  and  1774d(b).   To  use  Congress'  attempt  to 
remedy  past  unfairness  as  a  justification  for  waiving  tribal  sovereign  immunity  would  be  to 
punish  the  Seneca  Nation  —  and  all  other  tribes  —  for  fighting  to  end  a  long  injustice  and  for 
acting  on  its  own  behalf  to  protect  and  promote  its  own  interests.   If  anything,  this  situation 
involving  the  Seneca  Nation  is  an  example  of  why  Congress  should  continue  to  defend  and 
preserve  tribal  sovereign  immunity.   Without  it,  the  Nation  would  be  forced  to  expend  a 
large  portion  of  the  Settlement  Act  funds  to  defend  its  right  to  negotiate  leases  that  are  fair 
and  equitable,  thereby  negating  Congress'  attempt  to  compensate  the  Nation  for  past  injustice 
and  to  promote  the  future  economic  self-sufficiency  of  the  Nation  and  its  members.   25 
U.S.C.  §§  1774(b)(2)  and  (6). 

Finally,  the  Seneca  Nation  believes  that  since  the  Committee  invited  a  representative 
from  one  side  of  the  Seneca  Nation  lease  dispute  to  testify  at  the  hearing,  the  Committee 
should  also  have  invited  a  representative  of  the  Nation,  on  the  other  side  of  the  dispute,  to 
testify  as  a  witness  at  the  hearing.   If  the  Committee  had  done  so,  perhaps  Ms.  Coleman 
would  have  been  more  careful  to  check  the  accuracy  of  her  statements.   In  any  event,  the 
Seneca  Nation  hopes  to  be  invited  as  a  witness  in  the  future,  should  there  be  any  further 
hearings  on  the  subject  or  on  other  related  matters. 

Sincerely  yours. 


Derril  B.  Jordan  -^  ^    ] 

Attorney  General  of  the 
Seneca  Nation  of  Indians 
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Professor  of  Hlstoiy 

State  University  of  New  York 

College  at  New  Paltz 

New  Palto,  New  York 

For  the  United  States  House  of  Representatives 
Subcommittee  on  Interior  and  Insular  Affairs 

September  13. 1990 

The  approaching  expiration  o(  the  Salamanca  leases  on  February  19,  1991  brings  us 
together  this  morning.  I  should  like  to  thai\k  this  subcommittee  for  inviting  me  to  speak  at  this 
hearing  to  present  some  of  the  results  of  my  twenty  years  of  research  on  this  particular  subject  I 
am  here  to  provide  background  testimony  about  the  history  of  the  leases  and  to  show  that  the 
federal  government  has  not  carried  out  its  trust  responsibilities  to  the  Seneca  Nation  of  Indians 
with  regard  to  these  leases.  My  testimony  will  show  that,  although  the  nature  of  the  federal- 
Indian  relationship  in  the  case  of  the  Seneca  Nation  is  unique  because  of  the  longstanding  pre- 
emptive right  to  Seneca  lands  held  by  the  heirs  of  the  Ogden  Land  Company,  this  special 
situation,  nevertheless,  did  not  prevent  the  federal  government  from  carrying  out  its  trust 
responsibilities  towards  the  Seneca  Nation.  The  unbroken  presence  of  largely  do-nothing 
federal  Indian  agents,  some  with  vested  interests  of  their  own,  from  the  time  of  the  original 
leases  until  the  1930s  further  demonstrates  that  federal  officials  rarely  carried  out  their 
required  trust  responsibilities.  Moreover,  the  Seneca  Nation  of  Indians  "did  not  sleep  on  its 
rights,"  but  frequently  protested  inequities,  including  the  original  congressional  confirmation  of 
the  leases  in  1875  and  subsequent  delinquencies  of  lease  payments.' 

To  support  my  testimony,  I  have  undertaken  extensive  research  on  Seneca  history, 
including  the  history  of  the  Seneca  leases.  I  have  written  or  co-edited  six  books  and  nearly  fifty 
articles  on  Native  American  history  and  federal  and  state  Indian  policies.  In  1985-1986.  I 
served  as  Senior  Fellow  of  the  Nelson  A.  Rockefeller  Institute  of  Government  in  Albany,  New 
York,  where  I  dealt  with  a  wide  variety  of  New  York  State-Iroquois  Indian  issues.  One  of  my 
public  policy  studies  (Working  Paper  No.  20)  published  by  the  Institute  in  the  Fall,  1985,  was 
entitled  "The  Historical  Background  to  the  Present  Day  Seneca  Nation-Salamanca  Lease 
Controversy.^ 

In  the  mid-nineteenth  century,  the  Senecas  began  leasing  rights-of-way  through  portions 
of  their  reservations  to  several  railroads,  including  the  Erie  Railroad  and  its  component  spur 


^The  Soieca  Nation  protested  the  Congresaonal  confllBialioii  of  the  leasa  a  early  as  1874.  See  Appoidix. 

^Laurence  M.  Kauptman,  The  Hutorical  Backgrauad  to  the  Preaent-Oay  Seneca  Natian-Salamanca  Lease 
Contioversy:  The  Brst  Hundred  Yevs,  1BS1-I9SI,''  Nelson  A.  Rockefeller  butitute  of  Covemoient,  Warlamg  P*ptr  Na 
20  (Fall.  1985).  The  artide  has  been  reprinted  in  WUliam  A.  Stanta  and  Ouistopher  Vetsey.  Eds.,  Iroquois  Land 
Claims  (Syracuse  University  Preat,  1988.  pp.  I01-1S.  I  have  also  dealt  with  the  Seneca  leaaea  in  The  frofuou  Struggle 
far  SurvtBtU  (Syracuse,  1986)  and  in  my  fomuUting  AmaicMH  Indian  Policy  n  New  York  Stau,  1970-1916  (Albany, 
1988). 
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lines.  White  farmers,  persons  in  service  occupations  for  the  railroads,  and  their  employees 
began  to  occupy  tracts  of  land  within  the  Allegany  Reservation.  They  subsequently  leased  these 
reservation  lands  at  low  rentals  from  individual  Senecas.  Federal  officials  at  the  local  level 
and  in  Washington  generally  ignored  these  e;ctra-legal  arrangements.  By  1866,  the 
Philadelphia  Yearly  Meeting  of  Friends  reported  about  this  phenomenon  and  warned  of  its 
consequences: 

Their  [Senecas'l  attention  was  also  called  to  the  large  number  of  white  people  who 
occupy  their  lands,  partly  attracted  thither  by  the  two  Rail  Roads  (sic]  which  run  through 
them,  and  the  depots  erected  there;  and  the  danger  of  their  ultimately  losing  the  control 
or  being  dispossessed  of  them. 

In  this  same  report,  the  large  white  population  was  described  by  the  Quakers  in  less  than 
complimentary  terms:  "many  of  whom  are  of  low  moral  chairacter  and  expose  them  (the  Senecas] 
to  corrupting  examples  and  associations  and  present  temptations  which  they  have  not  firmness 
to  resist."^  Federal  census  records  between  1860  and  1870  further  indicate  that  white  population 
on  the  Allegany  reservation  grew  substandally,  in  this  decade,  p^erhaps  because  leasing  was 
seen  as  a  means  of  individual  Seneca  family  survival  when  their  men  were  away  serving  the 
Union  during  the  Qvil  War.* 

By  1875.  some  of  the  whites  had  already  made  sizeable  profits  by  subleasing  Indian  land; 
420  leasing  arrangements  had  been  made  and  the  total  white  investment  on  the  Allegany 
Reservation  had  reached  $1,359,775.  Approximately  one-third  of  this  reservation  was  leased 
to  non-Indians.  By  190O,  Salamanca's  white  residents  outnumbered  the  Indian  population  on 
Allegany  by  five  to  one.  To  make  matters  more  complicated,  an  oil  and  riatural  gas  rush  soon 
took  place  in  and  around  the  Seneca  lands.  In  the  1890s,  a  non-Indian  venture — the  Seneca  Oil 
Company — leased  parcels  of  the  Allegany  Reservation,  obtaining  a  ninety-nine-year  lease 
containing  provision  for  one-eighth  royalty  to  the  Indians.  The  company  proceeded  to  develop 
these  lands  and  struck  oil  in  1897.  In  1899,  75,695  barrels  were  produced.  On  January  1,  1900,  the 
Seneca  Oil  Company  sold  its  leases  to  the  South  Perm  Oil  Company,  a  subsidiary  of  Standard 
Oil,  for  $2  million,  transferring  forty  wells  producing  two  hundred  barrels  a  day.  With  "oil 
fever"  in  southwestern  New  York,  pressure  for  allotting  Indian  lands  reached  its  zenith  in  this 
period,  led  by  Congressman  Edward  B.  Vreeland,  a  partner  in  the  Seneca  Oil  Company.^ 

Despite  the  highly  dubious  legality  of  these  leases.  Congress  ignored  its  federal  trust 
responsibilities  towards  the  Seneca  Nation,  officially  confirming  leases  in  1875  and  exteiKling 
these  original  leases  for  ninety-nine  years  on  September  30,  1890.*  All  of  these  leases  were 
undervalued  and  none  had  accelerator  clauses  attached  to  them.  These  two  acts  also  gave 
white  Salamancans  the  hope  that  someday  Congress  would  respond  to  their  lobbying  efforts  by 
giving  them  fee  simple  title  to  Seneca  lands.  It  should  be  noted  that  bills  for  the  allotment  of 
the  Seneca  Nation's  lands  were  introduced  into  both  Congress  and  the  New  York  State 
Legislature  on  a  regular  basb  from  1875  to  1914.  Partly  because  of  these  pressures,  the  Seneca 
Nation's  Tribal  Coimdl  reluctantly  acquiesced  to  the  Act  of  1890  extending  the  leases  to  ninety- 
nine  years.  In  a  rejxirt  on  the  ninety-nine-year  lease  in  1892,  Seneca  leaders  C  C.  Lay,  Harrison 


^Soaely  of  Friends.  Indian  Committee  of  the  Philadelphia  Yearly  Meeting.  A  Brief  Skttck  of  tke  Efforts  of  Ac 
Philadelpltm  Yearly  Meeting  of  the  IUligio%iS  Society  of  Frienda  To  PramoU  the  Civilization  and  Imftmemati  of  the 
Indiana...  (Philadelphia,  1956),  20. 

'United  States  Bureau  of  the  Census.  The  Niiuh  Census  of  Ae  United  States  (Washington,  D.C,  1872),  I,  207. 

LauiEnce  M.  Hauptman,  "Senecas  and  Subdlviders:  Resistance  to  Allotment  of  Indian  Lands  in  New  York.  187S- 
1906,'  Prologue  9  (Summer  1977);106;  Thomas  S.  Abler,  'Factional  Dispute  and  Party  Conflicts  in  the  Political  Syatan 
of  the  Seneca  Nation  (134S-1S95):  An  Ethnohistorlcal  Analysis'  (unpublished  Ph.O.  diss.,  University  of  Toronto.  1969). 
viii.  169-73;  Thomas  E.  Ho^m.  'A  History  of  the  Allegany  Reservation  ]85O-190(r  (unpublished  MjV.  thesis,  SUNY 
Fredonia,  1974),  8;  and  Hogan,  'City  in  a  Quandary:  Salamania  and  the  Allegany  Leases.*  New  York  Hiicory  M 
Oanuary  1974):  79-101. 

*18  Stat.  330  (Feb.  19,  187S);  26  Slat  558  (Sept  30,  1890). 
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Halftown  and  W.  C  Hoag  explained  that  ihey  were  given  assurances  by  the  city  fathers  of 
Salamanca  that 

...  the  white  people  of  Salamanca  have  no  desire  for  further  legislation  relating  to  our 
lands  or  to  our  people,  that  in  their  opinion  it  would  not  be  advisable  for  our  Nation 
(Seneca)  to  lease  or  sell  any  further  lands,  and  that  they  will  join  with  us  if  desired  in 
opposing  any  further  encroachment  upon  our  lands  or  attempts  to  change  our 
conditions  as  a  Tribe  or  Nation,  without  our  consent,  either  by  action  of  the  State 
Legislature  or  of  Congress. 

The  Senecas  added  that,  in  any  further  difficulty,  they  hoped  "to  find  in  the  people  of 
Salamanca  faithful  allies  and  friends."  The  report  contained  the  names  of  prominent 
Salamancans  such  as  E.  B.  Vreeland,  T.  H.  Dowd.  J.  S.  Whipple  and  Hudson  Ansley  who 
pledged  future  Saiamanca-Seneca  harmony.'  Despite  this  promise  of  reconciliation,  the  four 
Salamancans  listed  above  and  their  relatives  continued  efforts  at  trying  to  dispossess  the 
Senecas  from  their  lands  for  the  next  half-century. 

The  Senecas  were  not  saved  by  a  well-meaning  Congress  carrying  out  its  federal  trust 
responsibilities  but  by  savvy  Seneca  leaders  and  their  attorneys.  The  irony  is  that  the  Seneca 
Nation  took  advantage  of  its  weakness,  namely  the  so-called  Ogden  Land  Company  pre- 
emptive right  to  Seneca  lands  and  ironically  used  it  to  its  advantage.  On  September  12,  1810, 
David  A.  Ogden  of  New  York  Qty  purchased  for  himself  and  his  associates  the  Holland  Land 
Company's  interests  in  Seneca  lands  in  New  York.  The  Ogden  Land  Company,  not  a  corporation 
but  comprising  the  heirs  of  Ogden  and  his  partners,  contributed  to  Seneca  suspicions  of  the 
motives  of  white  people.  Tempered  only  by  the  activities  of  well-meaning  Quaker 
missionaries,  the  Ogden  Land  Company  continually  interfered  In  Seneca  politics  throughout 
the  first  half  of  the  nineteenth  century.  As  land  speculators,  the  company  sought  to  remove  the 
Indiar\s  from  New  York  State  in  order  to  profit  from  the  sale  of  their  lands.  It  pursued  this 
objective  through  bribery,  whiskey,  the  threat  of  force,  and  deliberate  misrepresentation  of 
facts.  The  company  was  instrumental  in  one  of  the  most  flagrant  land  swindles  in  New  York 
history,  the  Treaty  of  Buffalo  Creek  of  1838,  in  which  Iroquois  chiefs  in  New  York  were 
prevailed  upon  to  sell  the  remainder  of  their  reservations  in  the  state  to  the  company.  Only 
after  considerable  agitation  by  many  of  the  Indians  and  their  white  friends  were  the  Senecas 
able  to  sign  a  second  treaty  in  1842,  the  so-called  compronuse  treaty,  which  returned  to  the 
Indians  the  Allegany  and  Cattaraugus  reservations.  It  was  these  events  and  their  impact  that 
caused  the  political  upheaval  of  1848  that  led  to  the  formation  of  the  Seneca  Nation  of 
Indians.* 

Bitter  memories  of  the  actions  of  the  Ogdens  and  other  land  speculators  lingered  in 
Iroquois  country  throughout  the  runeteenth  century.  Nevertheless  (and  ironically),  the  Ogden 
Land  Company's  preemptive  claim  had  helped  to  cloud  the  issue  of  allotment  and  let  the 
Senecas  keep  their  land.  The  question  had  been  raised  about  how  Congress  or  the  State  of  New 
York  could  partition  Seneca  land  and  allow  for  its  sale  to  whites  other  than  the  Ogden  Land 
Company.  During  the  second  half  of  the  nineteenth  century  and  well  into  the  twentieth  both 
Washington  and  Albany,  pressured  by  the  white  lessees  and  their  political  representatives, 
grappled  with  the  issue  of  buying  out  the  company's  preemptive  right.  Congressmen  and 
assemblymen  repeatedly  introduced  legislation  to  extinguish  the  claim.  Despite  the 
government's  recognition  of  the  legality  of  the  claim,  the  Indians  questioned  whether  the 
Ogden  land  Company  had  any  right  to  sell  their  land  at  all.  At  the  same  time,  the  Senecas 
resisted  government  efforts  to  extinguish  the  claim  because  they  believed  extinguishment 
would  be  the  first  step  in  separating  them  from  their  land.  Meanwhile,  the  Ogden  Land 

^Report  of  the  Ginierwice  Committee  to  the  Counol  of  the  Seneca  Notion  Concemiflg  the  ftenewal  of  Lease  Upon 
(he  AUegany  Reservation  Submitted  April  9,  1892,  Spedai  Case  FUe  No.  29,  Seneta  Nation  Leases;  Qectionj,  1892- 
1893,  BC  75.  National  ArctUves  (NAl- 

^Hauptmut.  "SoieCHS  and  Subdividers,'  107. 
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Company  held  out  for  more  settlement  money,  demanding  more  than  Congress  believed  they 
deserved.  In  this  way,  the  impasse  helped  the  Senecas  hold  onto  their  land  base,  resist  the 
threat  of  allotment  and  survive  as  a  people.' 

By  the  first  years  of  the  twentieth  century.  Congressman  Edward  Vreeland  discovered  the 
"magic  formula"  for  convincing  a  large  number,  but  not  a  majority,  of  his  budget-minded 
colleagues  of  the  advantages  of  allotment.  His  plan  was  to  have  the  Seneca  Mation  itself  pay 
off  the  Ogden  Land  Company  with  part  of  the  $2  million  it  had  obtained  in  a  court  decision 
adjudicating  its  claims  in  Kansas.  The  Seneca  reservations  would  then  be  divided  among 
individual  Indians  under  an  allotment  formula  that  would  facilitate  larul  transfer  and  sales  to 
non- Indians.'"  Vreeland,  who  was  also  the  president  of  the  major  bank  in  Salamanca,  was  the 
chief  architect  and  promoter  of  allotment  of  Seneca  lands  and  led  the  fight  in  Congress.  The 
favorable  climate  for  allotment  that  had  produced  the  Dawes  Act  of  1887  also  aided  Vreeland 
in  his  numerous  attempts  to  secure  allotment  of  Seneca  lands.  Through  effective  public  relations 
work  and  political  finesse,  he  sponsored  two  bills — H.R.  12270  and  H.R.  7262 — and  managed 
diem  successfully  through  the  House  of  Representatives,  but  they  were  defeated  in  the  Senate. 
Despite  Vreeland's  failure  to  secure  passage,  interest  in  allotment  of  Seneca  lands  continued 
through  World  War  I. 

The  longevity  and  strength  of  Vreeland's  movement  to  allot  Indian  lands  was,  in  part,  a 
result  of  support  by  influential  reform  groups,  such  as  the  Indian  Rights  Association  and  the 
annual  Lake  Mohonk  Conferences  of  Friends  of  the  Indian.  They  viewed  allotment  as  part  of 
their  four-point  plan  of  forced  assimilation:  Christian  proselytizing,  compubory  education  in 
white  American  ways  and  values;  the  breakup  of  tribal  lands;  allotment  to  individual  Indians 
to  instill  personal  initiative  (supposedly  required  by  the  free  enterprise  system);  and  finally, 
in  return  for  accepting  land-in-severalty,  the  reward  of  United  States  citizenship." 

Vreeland  was  also  armed  by  several  studies  made  by  committees  of  the  New  York  State 
Legislature,  with  the  most  important  one  headed  by  James  S.  Whipple,  a  Salamanca  attorney 
and  friend  of  Vreeland.  In  a  report  of  188S-1889,  the  Whipple  Committee  urged  the  United 
States  govemmeiit  to  extinguish  the  Ogden  claim  in  order  to  solve  the  so-called  "Indian 
problem"  and  begin  a  "radical  uprooting  of  the  whole  tribal  system,  giving  to  each  individual 
absolute  ownership  of  his  share  of  the  land  in  fee."''^  In  this  report,  whidi  has  continued  to 
breed  Iroquois  resentment  toward  the  New  York  State  govemnrent  to  the  present  day.  Iroquois 
family  life,  land  claims,  lifestyle,  and  religious  practices  and  traditions  were  held  in  contempt 
to  emphasize  the  "need  for  the  changes  in  landed  patterns  and  tribal  governments."'^ 

In  the  tight-knit  power  structure  of  Salamanca  politics  (which  changed  little  through 
World  War  II),  the  motive  for  the  movement  to  pass  the  Vreeland  bills  was  clear.  Whipple's 
son  was  married  to  Vreeland's  daughter  and  the  congressman's  brother  served  as  special  counsel 
for  the  New  York  Legislature's  Whipple  committee  investigation.  A.  W.  Ferrin,  co-editor  of 
the  local  newspaper,  the  Cattaraugus  Republican,  was  also  the  Indian  agent  for  the  New  York 
Agency  of  the  Bureau  of  Indian  Affairs  (BlA)  and  was  in  favor  of  the  legislation.'*  In  1902,  on 
the  day  his  first  allotment  bill  passed  the  House,  Vreeland  openly  expressed  his  objective:  "I 
represent  8,000  people  who  live  upon  these  reservations;  who  hold  ninety-nine-year  leases  from 
these  Indians,  and  want  to  get  a  title  to  their  lands."'^ 


'Ibid. 

'"U.S.  Congress.  House,  Cangmsioruil  Record,  57th  Cong..  2d  seas..  1902,  36,  pL  I:  337;  Edward  B.  Vreeland  to 
Merrill  E.  Gates.  January  10.  1902,  Records  of  the  U.S.  Board  of  Indian  Commiasionen,  1899-1918,  RC  75.  NA. 

"Pnj««di«M  of  the  Ttomtieth  Annual  Meeting  of  the  Lake  MakonJc  Conference  of  friends  of  the  Indian.  1902 
(LaVe  Mohonk,  N.Y.,  1903),  57-61, 101-6. 

'^New  York  Stare,  Aismtily  Document  51 — Heport  of  the  Specud  Contmittee  Appointed  by  Oie  Assembly  of  1S88 
to  Imyestigate  the  'Indien  Problem'  of  the  Stale  (Albany,  N.Y.,  1M9),  S9-79, 

'3lbid. 

'^HaupHnan,  "Aeneas  and  Subdivlders,'  112. 

'^U.S.  Gingress,  House,  Omgrtssiartal  Record,  57th  Cong.,  2d  ses„  19(E,  36,  pt.  1:  337. 
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While  the  movement  for  allotment  of  Seneca  lands  had  died  out  by  the  1920s,  the  white 
leaders  at  Salamanca,  led  by  the  same  families  as  in  the  1890s  (such  as  the  Vreelands  and  the 
Whipples),  never  completely  lost  hope  of  securing  title.  After  a  while,  nnany  just  stopped 
paying  their  rents  to  the  Seneca  Nation.  They  took  these  payments  for  granted  as 
"inconsequential"  obligations,  partly  because  they  were  infinitesimal  and  partly  because  they 
assumed  that  the  Indians  were  powerless  to  force  them  to  pay.  By  1939,  over  25  percent  of  the 
leases  within  the  AUegany  Reservation  were  in  default.  Moreover,  more  than  two  hundred  had 
been  delinquent  for  more  than  seven  years." 

After  years  of  seeking  redress  on  nonpayment  or  on  the  undervaJued  nature  of  the  leases, 
the  Seneca  Nation  finally  found  a  favorable  ear  at  the  Public  Lands  Division  of  the  Uruted 
States  Department  of  Justice  in  the  1930s.  Charles  Cleaves  Daniels,  a  Special  Assistant  to 
United  States  Attorney  General  Nicholas  Biddle  and  a  specialist  in  Indian  law,  visited 
Salamanca  in  1934  and  soon  after  prepwred  a  memorandum  that  suggested  it  would  be  proper 
procedure  for  the  Seneca  Nation  to  cancel  delinquent  leases.  By  1939,  the  Seneca  Nation,  v/ith 
the  aid  of  the  Justice  Department,  cancelled  800  of  these  delinquent  leases.'^ 

At  the  centerpiece  of  Justice  Department  and  Seneca  concern  was  the  "Fomesa  case."  The 
Fomesses,  Fred  and  Jessie,  operated  a  large  garage  in  the  commercial  center  of  the  city.  Under 
the  Seneca  Nation  formula,  the  Fomess'  $4  per  year  rental  of  choice  commercial  property  would 
have  been  raised  to  $230  per  year.  Their  lease  had  been  cancelled  because  they  had  not  paid 
rent  for  eleven  years.  The  Justice  Department  brought  the  test  case  on  behalf  of  the  Senecas  to 
determine  if  the  Indiar\s  had  the  right  to  cancel  the  Fomess'  lease  and  other  federally 
authorized  leases  because  of  nonpayment.  The  Justice  Department  soon  won  firm  support  from  a 
powerful  ally.  Secretary  of  the  Interior  Harold  L.  Ickes,  who  saw  the  issue  as  righting  a 
terrible  past  wrong  done  to  the  Indians.  Nominal  rentals  of  one  dollar  a  year  and  insignificant 
rentals  in  the  heart  of  the  business  district  led  Ickes  to  conclude  that  the  "question  should  be 
settled  in  favor  of  the  protection  of  the  Indians'  interests  and  rights  in  this  matter,"  not  simply 
the  acceptance  of  past  rents  due  with  interest.  He  reconunended  that  the  test  cases  be 
prosecuted  to  a  final  legal  conclusion  since  it  would  lead  other  delinquent  lessees  to  negotiate 
with  the  Indians  for  new,  more  equitable  leases." 

While  preparing  the  Justice  Department's  case,  Daniels  discovered  that  the  Senecas  had 
repeatedly  sought  to  deal  with  the  delinquent  leases.  In  1911,  a  full-scale  investigation  of  this 
situation  had  been  undertaken  by  the  Interior  Department.  Each  year,  the  Superintendent  of 
the  New  York  Agency  prepared  a  list  of  delinquent  leaseholders.  Yet,  Washington  had  not 
acted  to  rectify  the  situation  and  carry  out  federal  trust  responsibilities.  In  1931  and  1932,  an 
audit  of  the  books  of  the  Seneca  Nation  had  revealed  the  seriousness  of  the  problem.  Moreover, 
on  several  separate  occasions  prior  to  the  cancellation  of  the  leases,  the  Salamanca 
Republican-Press  had  quoted  the  mayor  of  the  dty  as  urging  the  prompt  payment  of  rentals." 

The  Fomess  case  finally  reached  the  United  States  District  Court  in  1941.  The  decision  of 
the  lower  court  rendered  by  Judge  Knight  found  agairwt  the  Senecas.  but  focused  largely  on  the 
role  of  BIA  Superintendent  Charles  Berry,  rather  than  on  whether  the  Senecas  had  the  right  to 
cancel  delinquent  leases.*  Fmally,  on  January  20, 1942,  the  Federal  Circuit  Court  of  Appeals  for 


"Arch  Memll,  "Salamuua  Lease  Sasttlonetit.'  Amenean  Itidign  lN«w  York  City)  1  (Spring  1944):  3. 

'^John  Collier  »  W.  K.  Harrison.  Mardi  4, 193S,  Record*  of  th«  New  York  Agency,  1938-1949.  Box  7,  #380.  RG  75, 
NA.  "Indian  Landlords  Insist  Palefaces  Pay.'  Rtxhater  Tima-Union.  March  10,  1939;  Wilford  Crouse,  Chalroian. 
'Kesoludon  of  the  Lease  Commitiee  of  the  Seneca  Natioa  of  Indians,"  May  23,  1939.  Reoocds  of  the  New  York  Agoicy, 
1939-1949,  Box  7,  #380,  RC  7S,  NA.  Seneca  Nation  Roolution  of  May,  1940  attached  to  letter  of  C  C  Daniels  to  Charlea 
E.  Berry,  May  27,  1940.  Records  of  the  New  Yorfc  Agency,  1938-1949,  Box  7,  #380,  RG  75,  NA. 
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Box  7,  #380.  RG  75,  NA.  Harold  Ickes  to  the  Attorney  CoieraL  May  21,  1940,  Records  of  the  New  York  Agency.  1938- 
1949,  Box  7,  #380,  RC  75,  NA. 
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the  Second  Circuit  reversed  and  remanded  Judge  Knights  earlier  decision.^'  Finding  againsl  the 
Fomesses.  the  higher  court  restricted  the  application  of  state  laws,  insisting  that  the  lessees 
were  "customarily  lax  about  jMying  their  rent^;  that  all  too  frequently  in  the  past  they  had 
been  in  default;  and  that  the  Senecas  had  attempted  to  cancel  leases  in  the  past.  In  one  earlier 
instance,  the  Department  of  the  Interior  had  blocked  the  Indians  because  of  restrictions 
regarding  the  use  of  tribal  funds  in  hiring  an  attorney.  To  the  court,  the  "present  action  by  the 
Nation,  then,  represents  the  culmiruition  of  a  long  struggle  by  the  Indians  to  enforce  their 
economic  rights."^  The  attorneys  for  Fbmess  and  the  lessees  in  Salamanca  had  argued  that  the 
Senecas  had  no  right  to  cancel  the  leases  since  they  were  procedurally  barred  by  the  New  York 
Civil  Practice  Act.  Justice  Frank  maintained,  in  overturning  an  earlier  federal  district  court 
decision,  that  the  congressional  intent  in  confirming  the  Salamanca  leases  in  1890  had  to  be 
determined  first.  Frank  had  stated:  "We  cannot  believe  that  Congress  intended  that,  in  our 
times,  the  rights  of  American  Indians  as  landlords  should  be  determined  by  the  early  17th 
century  views  of  Coke — an  antique  dealer  in  obsolescent  medieval  ideal — commenting 
enthusiastically  on  the  15th  century  writings  of  Littleton,  a  medieval  lawyer."^  In  1890  when 
the  Salamanca  leases  had  been  confirmed,  the  Congress  still  had  a  trust  responsibility  to 
Indians  as  guardians  to  protect  them  from  exploitation-  Thus,  since  Congress  had  not  permitted 
application  of  the  New  York  Civil  Practice  Act,  it  did  not  apply  to  the  circumstances  of  the 
case.  "State  law  caniujt  be  invoked  to  limit  the  rights  in  lands  granted  by  the  United  States  to 
the  Indians,  because  .  .  .  State  law  does  not  apply  to  the  Indians  except  so  far  as  the  United 
States  has  given  its  consent."^* 

Even  after  the  United  States  Supreme  Court  refused  to  grant  a  certiorari  hearing  to 
Fomess'  attorney,  the  Salamancans  persisted  in  their  efforts  to  resist  the  implications  of  the 
Federal  Circuit  Court  of  Appeals'  decision,  namely  to  negotiate  new  leases  at  higher  rates  with 
the  Seneca  Nation.^  In  retaliatiorv,  Daniels  advised  the  Justice  and  Interior  Departments  and 
the  Seneca  Nation  to  "give  'em  both  barrels"  since  only  then  would  the  lawyers  and  lessees  in 
Salamanca  believe  that  the  "government  is  dead  in  earnest  to  secure  the  protection  of  its  wards 
without  further  delay."  He  added  that  the  "persons  whose  leases  have  been  cancelled  will 
fall  over  each  other  to  secure  new  leases  when  they  realize  the  danger  of  delay — paying  heavy 
costs,  attorneys'  fees  and  possible  loss  of  their  lots."^' 

The  Senecas  then  began  eviction  proceedings  with  the  support  of  the  Justice  and  Interior 
Departments  against  the  hold-out  delinquent  leaseholders  who  had  refused  to  negotiate  and 
sign  new  leases.^  The  Gty  of  Salamanca,  at  tt\e  recommendation  of  their  new  attorney  Heruy 
Manley,  the  former  Assistant  Attorney  General  of  New  York  State,  then  sou^t  injunctions  to 
stop  these  evictions.  These  efforts  were  denied  by  judges  in  both  federal  and  state  courts. 


2^a.5.  D.  Fortusi  et  al.  (SaUummcm  Tnat  Co.  tt  tl..  Intenxnan).  37  F-  Supp.  337  (February  U,  1941).  125  Fed. 
Rep..  2d  Ser..  928  Claruary  20.  1942).  'Our  Indian  Ludlorda  FinaUy  C«t  a  Break.'  Sea  York  Tbna.  ianasuy  21. 1942. 

^12S  Fed.  Rep..  2d  Ser.,  931. 

23lbid.,  938. 

Z*Ibid.,  931 

^Cicy  of  SaUmaium  a  aL  o.  Uniud  Stmta,  316  US.  694  Qune  I,  1942).  TMoidanls  File  Answer*  in  Indian  Lose 
Cases."  SaUmanc*   Rtyuilican-Fnsi,  SovazAeT  25,  1942;  ICnigbt  Dismisses  Gty  Suli  Against  Seneai  Nation.' 
Salamanca  Hejiublieiai-Pnss,  November  18,  1942:  "Salamanca  Seeks  to  Enjoin  Indians  from  Taking  Lands.'  Buffalo 
Evening  Netps,  August  28,  1912. 

^HZ.  C  Daniels  quoted  in  Frank  A.  Aichambault  id  WUIlam  Zinunaman,  Jr.,  August  5.  1942;  Danid*  to  Atlnmey 
General,  August  3.  1942;  Records  of  the  New  York  Agency,  193S-1949.  Box  8.  «3aO.  RC  73.  Na.  Danids  had  been 
relentless  In  his  crusade  to  help  the  Senecas-  C  C  DaiueU  to  C  McFarland,  Septeatber  10,  1937;  to  Joaepfaus  Danieb, 
October  12, 1937,  Decmber  16. 1937,  February  S.  1938,  July  15. 1938,  September  8, 1939,  Josephus  Danlds  MSS^  Vfioofllm 
Reel  1.  Library  of  Confess.  Manusczipt  Division,  Wariiington.  D.C 

^"Local  Indian  Offioe  Issues  Statoneni  Regarding  Leoso,'  Sflonunca  KefrublicoJi-Praa,  November  S,  1942. 
WiUiam  Zimmerman  to  Owtes  H.  Beny.  June  26, 1942,  Records  of  the  Mew  York  Agoicy.  1938-1949.  Box  8.  <380,  RC 
75,  NA. 
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Through  these  delay  tactics,  Manley  sought  to  put  economic  pressure  on  the  Indians  because 
they  needed  the  $13,000  in  rent  moneys  tied  up  by  the  legai  dispute.^' 

This  Salamanca-Seneca  lease  war  ended  in  1944.  Eventually,  627  leases  were  renegotiated 
upward;  however,  by  that  time,  an  anti-Indian  backlash  of  immense  proportions  had 
developed.  As  early  as  August  1942,  Daniels  had  seen  the  potential  of  a  political  backlash  to 
the  Indian  victory  in  the  Fomess  decision.  Looking  into  his  crystal  ball,  the  North  Carolinian 
had  predicted  that  the  lessees  and  their  supporters  hoped  "within  three  years"  to  elect  a 
Congress  "not  in  sympathy  with  the  policy  of  protecting  the  Indians  as  the  present 
administration  has  shown  "  To  Daniels,  "they  may  after  numerous  failures  to  do  so,  have 
Congress  pass  an  act  turning  over  to  the  'tender  mercies'  of  the  State,  the  Indians"  He 
concluded:  "The  sort  of  treatment  that  they  would  get  can  be  understood  when  it  is  remembered 
that  the  State  became  a  party  against  the  Government  in  practically  every  case  brought  to 
protect  the  'wards  of  the  nation'  from  graft  and  exploitation.^  Daniels'  prediction  was  almost 
entirely  accurate.  Instead  of  Daniels'  estimate  of  a  three-year  process.  Congress  passed  the  so- 
called  jurisdiction  bills  (seen  by  the  Senecas  as  "spite  bills"  six  to  eight  years  later  in  1948  and 
1950,  inspired  by  the  political  influence  of  the  New  York  congressional  delegation  and  its  major 
Senate  ally,  Hugh  Butler  of  Nebraska. 

Instead  of  investigating  the  remaining  undervalued  leases  of  the  Senecas  and  doing 
something  about  them.  Congress  began  a  policy  of  termination,  washing  its  hands  of  all  Indian 
matters  in  the  postwar  years.  In  the  vacuum  came  the  emergence  of  the  New  York  State  Joint 
Legislative  Committee  and  New  York  State  criminal  and  civil  jurisdiction  over  Indian  affairs. 
Adding  insult  to  the  indignities  already  faced  by  the  Seneca  Nation,  Congress,  in  1951,  passed 
the  Seneca  Rental  Act.  Because  the  New  York  Indian  Agency  was  now  closed,  leaseholders 
under  the  provisions  of  the  Act  paid  their  rental  money  directly  to  the  City  of  Salamanca;  the 
city  would  then  forward  the  money  to  the  Seneca  Nation.  Although  this  facilitated  payment 
and  replaced  the  role  of  collection  undertaken  in  the  past  by  the  Indian  agent,  the  legislation 
created  the  false  impression  that  the  city  had  paramount  authority  over  "its  residents"  and 
that  the  Indians  were  simply  ordinary  landowners,  not  federally  recognized  Indian  nations. 
Later,  in  1969,  going  against  the  wishes  of  the  Seneca  Nation,  New  York  State  created  the 
Seneca  Lease  Authority. 

Until  the  House  hearing  of  1985,  the  federal  government  abdicated  its  trust  responsibility 
to  the  Seneca  Nation  in  regard  to  the  Salamanca  leases.  Now  is  the  time  to  rectify  the 
situation  by  approaching  this  explosive  issue  with  an  even  hand  and  by  providing 
comp>ensatory  justice  to  the  Seneca  Nation  of  Indians. 


2*Daniels  to  Attorney  General,  August  3,  ^Z  1942.  Records  of  the  New  York  Agency,  1938-1949,  Bo«  8,  «380,  RC  75, 
NA. 

^"5- Year  Dispute  Over  Indian  Land  Leases  Is  Ended,"  Buffalo  Eooioij  Nms,  April  S,  1944.  Paul  L  Kckinger  to 
C  H.  Berry,  September  7.  1944.  Records  ol  the  New  York  Agracy,  1938-19*9,  Bo«  8,  #380,  RG  75,  NA.  Daniels  to 
Attorney  General.  August  3, 1942.  Daniels'  role  in  the  prnceBding  «nded  on  January  31,  1943. 
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BAND  OF  THE  MOHICAN  INDIANS 
TRIBAL  COUNCIL  OFFICES 


TESTIMONY 

OF 

VIRGIL  J.  MURPHY,  PRESIDENT 

STOCKBRIDGE-MUNSEE  COMMUNITY  BAND  OF  MOHICAN  INDIANS 

SUBMirTED  TO  THE 

SENATE  COMMTTTEE  ON  INDIAN  AFFAIRS 

FOR  THE 


HEARING 

ON 

TRIBAL  SOVEREIGN  IMMUNITY 

SEPTEMBER  24, 1996 


Mr.  Chairmcin  and  Members  of  the  Committee: 

My  name  is  Virgil  Murphy  and  I  am  President  of  the  Stockbridge- 
Munsee  Community  Band  of  Mohican  Indians.   The  Stockbridge-Munsee  Tribe  is 
pleased  to  have  this  opportvmity  to  present  information  on  tribal  sovereign 
immunity  and  the  right  of  Indians  and  non-Indians  to  be  heard  irv  Qur  tribal 
forums. 

Although  the  Stockbridge-Munsee  Tribe  was  once  located  in  the 
eastern  United  States,  we  were  removed  from  our  ancestral  lands  and  today  we 
have  a  46,000  acre  reservation  in  central  Wisconsin.  We  have  over  1500  tribal 
members  with  over  800  members  living  on  the  reservation.   The  Tribe's  major 
economic  opportunity  has  been  its  smaU  but  successful  gaming  enterprise.  As  a 
result  of  gaming,  we  are  now  the  largest  employer  in  Shawemo  County,  Wiscor^sin, 
employing  approximately  500  persons  in  our  gaming  facility  alone. 

On  behalf  of  the  Stockbridge-Munsee  Tribe,  I  would  like  to  extend  our 
appreciation  to  Chairman  McCain,  Vice-Chairman  Inouye  and  other  Committee 
members  who  were  successful  in  striking  objectionable  language  from  the  1997 
Interior  Appropriations  bill,  H.R.  3662.   The  objectionable  provision  would  have 
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subjected  any  Indian  tribe  or  tribal  official  acting  on  behalf  of  the  tribe  to  state  or 
federal  court  jurisdiction  for  suits  seeking  injunctive  relief,  damages  or  other 
remedies.    The  provision  would  have  expressly  waived  tribal  sovereign  immvmity 
as  a  defense  to  such  suits.  It  is  our  imderstanding  that  this  hearing  was  held  in 
cormection  with  this  proposal. 

It  is  well  established  that  Tribes  possess  the  common  law  immunity 
from  suit  enjoyed  by  other  sovereign  govemments.1/   The  Congress  has 
consistently  reaffirmed  the  concept  of  tribal  sovereign  immunity  in  its  desire  to 
promote  the  goals  of  Indian  self-goverrmient,  tribal  self-sufficiency  and  economic 
development.2/   Most  recently,  the  Congress  enacted  the  Indian  Tribal  Justice  Act,  25 
U.S.C.  §  3601  et  seq..  which  is  intended  to  provide  Indian  tribes  with  fimding 
necessary  to  strengthen  tribal  justice  systems.   The  Act  recognizes  that  tribal  forums 
are  appropriate  for  "the  adjudication  of  disputes  affecting  personal  and  property 
rights.2/" 

Sovereign  immtmity  is  essential  to  our  self-governance  and  self- 
determination.  We  have  limited  resources  but  many  challenges  facing  our  tribal 
leaders.  If  each  action  contemplated  or  actually  taken  by  the  Tribal  Council  were 
subject  to  suit,  we  would  desperately  and  quicldy  deplete  those  scarce  resources.  The 
threat  of  lawsuits  and  personal  liability  for  each  action  taken  by  the  Tribal  Council 
would  have  a  chilling  effect  on  the  ability  of  our  elected  tribal  officials  to  fulfill  their 
governmental  responsibilities.     Tribal  economic  development  would  come  to  a  halt 
if  each  governmental  decision  aimed  at  economic  self-sufficiency  could  be 
challenged. 

The  sovereign  immuiuty  of  the  Tribe  does  not  prevent  tribal  members 
and  non-tribal  members  from  receiving  due  process  in  our  tribal  forums.  The 
Stockbridge-Munsee  Tribe  has  created  mechanisms  by  which  members  and  non- 
members  alike  are  afforded  an  opportimity  for  fair  resolution  of  conflicts  or  disputes 
involving  the  Tribe.    These  mechaiusms  include  the  establishment  of  a  tribal  court, 
constitutional  "Bill  of  Rights"  provisions,  the  adoption  of  an  expanded  employee 
rights  ordinance  and  the  purchase  of  public  liability  insurance. 


1/  Oklahoma  Tax  Commission  v.    Potawatomi   Tribe,    498   U.S.    505 

(1991);    Santa  Clara  Pueblo  v.    Martinez.    436  U.S.    49    (1978). 

2/  See   e.g. .    Indian  Financing  Act   of   1974,    25  U.S.C.    §1451   et 

sea,    and  the  Indian  Self-Determination  and  Education  Assistance 
Act,    25  U.S.C.    §450,    et   sea. 

1/  25   U.S.C.    §    3601(5) . 
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Our  tribal  court  was  established  in  1994  and  is  open  to  all  persons.  The 
Court  consists  of  a  Oiief  Justice  and  two  Associate  Judges  who  serve  for  two  year 
terms.4/    While  the  sovereign  immunity  of  the  Tribe  and  officials  acting  within 
their  official  capacity  is  preserved  within  our  system,  the  defense  of  sovereign 
immvmity  is  not  available  in  tribal  court  to  officials  operating  outside  the  scope  of 
their  authority. 

The  Stockbridge-Mimsee  Tribe  is  ciurently  in  the  process  of  revising 
our  Constitution.   Our  revised  Constitution  contains  an  extensive  "Bill  of  Rights" 
section  which  prohibits  the  Tribe  from  taking  certain  actior«  in  exercising  its  powers 
of  self-government,  including  the  following: 

•  making  or  enforcing  any  law  prohibiting  the  free  exercise  of 
religion,  or  abridging  the  freedom  of  speech,  or  of  the  press,  or 
the  right  to  assemble  and  to  petition  for  a  redress  of  grievances; 

•  violating  the  right  to  be  secure  against  imreasonable  search  and 
seizures; 

•  taking  any  pr^'te  property  for  a  public  use  without  just 
compensation; 

•  denying  any  person  within  its  jurisdiction  the  equal  protection 
of  its  laws; 

•  depriving  any  person  of  liberty  or  property  without  due  process 
of  law; 

These  protected  rights  parallel  the  requirements  of  the  federal  Indian  Civil  Rights 
Acts/  and  are  available  to  all  persons,  Indian  and  non-Indian  alike.   Additionally, 
our  revised  Constitution  acknowledges  that  tribal  officials  violating  these 
provisions  and  acting  outside  the  scope  of  their  authority  are  not  protected  by  the 
Tribe's  sovereign  immunity. 

One  of  the  Tribe's  most  valued  resource  is  its  employees.  The  Tribe 
employs  a  total  of  over  800  individuals,  many  of  them  non-Indians  who  live  off  the 
reservation.   We  recogruze  that  our  unique  sovereign  status  differentiates  us  from 
private  employers  and  we  are  careful  to  explain  these  differences  to  our  employees 


4/         Upon  the  adoption  of  our  revised  Constitution,    these  terms 
will  be  extended  to  ten  yeeurs. 

5/  25   U.S.C.    §   1302   et  sea. 
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in  our  employee  handbook.  We  are  also  proud  to  explain  the  rights  enjoyed  by  our 
employees,  many  of  which  far  outweigh  those  provided  by  private  employers. 

The  Tribe  has  also  adopted  an  Employee  Rights  Ordinance  which 
guarantees  "every  employee  .  .  .  the  right  to  file  a  grievance  and  seek  assistance" 
against  the  Tribe.  The  Ordinance  also  prohibits  all  employers,  including  the  Tribe, 
from  discriminating  in  employment  on  the  basis  of  "age,  sex,  handicap,  race,  creed, 
religion,  political  affiliation,  national  origin,  color,  sexual  orientation,  marital  status 
and  ancestry."  It  also  requires  equal  pay  for  men  and  women.  Any  employee  filing 
a  grievance  has  the  right  to  present  his  or  her  case  to  an  Employment  Mediation 
Panel.   If  the  employee  is  unhappy  with  the  decision  of  the  Mediation  Panel,  the 
employee  may  appeal  the  decision  to  the  Tribal  Court. 

The  Tribe  maintains  public  liability  insurance  for  personal  injury  and 
property  damage  resulting  from  occurrences  at  the  Tribe's  gaining  facility.  The 
Tribe's  insurance  policy  includes  a  provision  prohibiting  the  insurer  from  invoking 
tribal  sovereign  immunity.     This  is  a  limited  waiver  of  the  Tribe's  sovereign 
immunity,  similar  to  the  Federal  Tort  Claims  Act,6/    which,  in  a  limited  manner, 
waives  the  immuruty  of  the  United  States  for  certain  tort  claims. 

Mr.  Chairman,  on  behalf  of  the  Stockbridge-Munsee  Tribe,  I  thank  you 
for  this  opportunity  to  present  our  views  on  this  important  issue. 


£/  28  U.S.C.    §§   2671-2680. 
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Writteo  Testimony  by  Anthony  Pico 

Tribal  Chaimuui,  Viejas  Band  of  Kumeyaay  Indians 

Submitted  to  the  Senate  Committee  on  Indian  Affairs  on 

Tribal  Sovereign  Immunity 

24  September  1996 


Greetings  to  Chainnan  McCain,  Vice-Chainnan  Inouye,  and  distinguished 
Members  of  the  Committee.  I  am  Anthony  Pico,  Tribal  Chainnan  of  the  Viejas  Band  of 
Kumeyaay  Indians.  On  behalf  of  the  Viejas  Band,  and  other  California  tribes,  I  appreciate 
the  opportunity  to  present  information  concerning  the  mechanisms  that  the  Viejas  Band 
has  established  assuring  both  Indians  and  non-Indians  the  right  to  be  heard  in  a  Tribal 
forum. 

The  Viejas  Band  occupies  a  reservation  located  approximately  thirty  miles  east  of 
San  Diego,  California.  The  tribe  numbers  28 1  enrolled  members.  The  only  non-Indians 
who  reside  on  the  reservation  are  the  spouses  of  some  tribal  members.  There  are  no  non- 
Indians  who  own  property  within  the  boundaries  of  the  reservation.  Additionally,  the  tribe 
operates  a  gaming  enterprise,  which  employs  over  1600  people,  the  majority  of  whom  are 
non-Indian. 

I.  Opposition  to  Congressional  Efforts  to  Eliminate  Tribal  Sovereign  Immunity 

I  commend  the  Senators  who  convinced  Senator  Gorton  to  strike  objectional 
language  from  the  1997  Interior  Appropriations  bill.  In  my  view,  the  language  evinced  a 
total  disregard  for  the  sovereignty  of  Indian  nations,  and  demonstrated  a  level  of 
disrespect  for  the  efforts  of  my  Indian  ancestors  who  have  fought,  and  struggled,  and  died, 
simply  to  preserve  the  right  to  be  Indian,  and  to  live  as  sovereign  Indian  tribes. 
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I  view  such  efiforts  to  limit,  restrict  or  eliminate  tribal  sovereignty,  as  the  products 
of  misguided  reasoning.  In  the  FY  1996  Interior  Appropriations  Bill,  the  Lummi  Indian 
Nation  was  subjected  to  uncontionable  actions  by  Members  of  the  Congress  who  voted  to 
pass  the  FY  1996  Appropriations  Bill.  It  is  clear  that  the  Indian  tribe  in  question  occupied 
the  geographic  location  of  this  dispute  long  before  the  arrival  of  the  non-Indian  parties.  It 
also  appears  that  the  non-Indian  parties  had  notice  of  the  existence  of  the  tribe  at  the  time 
they  chose  to  move  into  the  area. 

In  seeking  to  restrict  the  authority  of  the  tribe,  and  to  impair  or  eliminate  the 
sovereignty  of  the  tribe  for  the  converuence  of  the  late-comers,  these  types  of  legislative 
riders  on  appropriation  bills  ignore  centuries  of  established  legal  precedents  which 
question  the  merits  of  the  claim  when  the  plaintiff  moves  to  the  nuisance  The  set  of  facts 
out  of  which  such  legislative  languagegrew,  is  an  inadequate  basis  for  proposing  additional 
legislation  which  would  impair  the  sovereign  rights  of  every  tribe  in  this  nation 

I  view  such  legislative  language  as  overreaching  I  am  convinced  that  the  great 
majority  of  American  tribes  exist  in  harmony  with  adjoining  land  owners,  and  I  believe  that 
when  disputes  do  arise,  the  mechanisms  akeady  established  by  tribal  governments  are 
adequate  to  provide  a  fair  resolution  of  the  dispute  Similar  legislative  amendments 
proposed  in  the  FY'97  Interior  Appropriations  Bill  are  an  overbroad  attempt  to  resolve  a 
problem  that  is  best  addressed  at  the  local  level 

There  has  been  some  concern  expressed  about  the  right  of  non-Indians  who  reside 
or  own  property  with  the  boundanes  of  reservations  Those  concerns  generally  do  not 
apply  to  the  Viejas  Band,  since  the  only  non-Indians  residing  on  our  reservation  are  the 
spouses  of  some  tribal  members  However,  because  I  believe  that  the  example  of  the 
Viejas  Band's  experience  is  typical  of  the  experience  of  many  tribes,  I  would  like  to 
elaborate  on  the  status  of  those  non-tnbal  members  who  own  property  adjoining  or  near 
the  Viejas  reservation. 

Prior  to  the  advent  of  gaming  on  the  Viejas  Reservation,  there  was  little  or  no 
benefit  to  the  surrounding  community  provided  by  the  tribe  Since  the  tribe  had  no 
resources  of  its  own,  it  was  impossible  to  reach  out  to  the  neighboring  community  in  a 
meaningfiil  way.  The  tribe  did  draw  on  local  law  enforcement  and  fire  protection 
resources,  although  not  to  any  significant  extent. 

Since  the  establishment  of  a  successfijl  gaming  enterprise,  the  relationship  between 
the  tribe  and  its  neighbors  has  improved  far  beyond  the  expectations  of  event  the  most 
optimistic  predictions  Property  values  in  the  locality  of  the  casino  have  increased 
tremendously.  New  housing  developments  and  other  community  improvements  have 
multiplied.  The  amount  of  business  traffic  for  area  merchants  has  increased  The 
contributions  made  by  the  tribe  to  local  charities  and  civic  groups  has  gone  from  zero  to 
thousands  of  dollars  annually.  Unemployment  on  the  reservation  has  been  eliminated,  and 
the  local  community  has  also  experienced  a  decrease  in  unemployment,  and  the  local 
economy  has  been  invigorated  by  the  millions  spent  by  the  tribe  each  year  whether  in 
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casino  payroll,  or  in  payments  made  to  local  vendors  for  the  food,  equipment  and  supplies 
necessary  to  maintain  the  business.  Having  Viejas  as  a  neighbor  has  been  a  tremendous 
"net  win"  for  the  local  community. 

For  the  benefit  of  the  Committee,  I  would  like  to  present  in  some  detail  the  forums 
which  are  available  for  the  resolution  of  disputes  which  occur  on  or  involve  the  Viejas 
reservation.  I  believe  these  mechanisms  are  typical  of  those  which  exist  to  provide  justice 
and  fairness  for  members  of  Indian  tribes  and  their  non-tribal  neighbors 

n  The  Right  of  Indians  to  be  Heard  in  a  Tribal  Forum 

The  Viejas  Band  is  governed  by  a  seven-member  Tribal  Council,  which  is  the 
elected  governing  body  of  the  tribe.  The  Tribal  Council  meets  weekly,  and  the  meetings 
take  place  at  the  Tribal  Hall,  located  on  the  reservation.  Tribal  members  who  have 
proposals  they  wish  the  Tribal  Council  to  consider  are  welcome  to  submit  the  proposals  to 
staff  members  at  the  Tribal  Hall  for  inclusion  on  the  agenda  of  the  next  Tribal  Council 
meeting.  Tribal  members  who  have  disputes  with  the  Tribal  Council  or  with  other  tribal 
members  are  also  fi-ee  to  bring  these  issues  to  the  attention  of  the  Tribal  Council  in  the 
same  manner. 

The  Tribal  Council  is  responsive  to  the  concerns  of  tribal  members  All  decisions 
affecting  the  distribution  of  income  generated  by  tnbal  enterprises,  or  the  use  or  allocation 
of  reservation  land  and  resources  are  decided  by  a  vote  of  the  General  Council,  which  is 
comprised  of  every  adult  enrolled  member  of  the  tribe  Additionally,  the  election  process 
act  to  ensure  the  accountability  of  Tribal  Council  members  to  their  constituents.  The  tribe 
holds  Tribal  Council  elections  every  two  years,  and  tribal  members  do  not  hesitate  to 
replace  a  Council  member  who  has  not  been  responsive  or  accessible.  This  form  of 
representative  democracy  has  served  this  tribe  well  for  6.000  years 

in.       The  Right  of  Non-Indians  to  be  heard  in  a  tribal  foium 

The  gaming  enterprise,  in  addition  to  being  one  of  the  largest  sources  of 
employment  in  the  local  area,  is  host  to  several  thousand  guests  per  week.  The  Viejas 
Tribe  recognizes  that  guests  who  come  into  the  gaming  facility  may  not  have  a  fiill 
understanding  of  tribal  sovereignty,  and  that  not  all  employees  recognize  how  working  in 
Indian  country  is  different  fi^om  working  in  the  State  of  California  The  employee  hand 
book  and  orientation  programs  are  designed  to  educate  the  employee  about  the 
differences,  and  to  make  employees  aware  of  the  importance  to  the  tribe  of  maintaining 
tribal  sovereignty. 

The  Viejas  tribe  also  recognized  that  it  has  an  obligation  to  condua  the  gaming 
business  in  a  manner  consistent  with  the  standards  expected  in  the  community  Just  as  we 
are  conscious  of  the  need  to  maintain  good  relations  with  our  neighbors,  so  also  we  are 
not  interested  in  abusing  sovereignty  by  using  it  as  an  excuse  to  operate  the  business  in  an 
irresponsible  manner. 
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Although  not  required,  the  Viejas  Band  maintains  full  premises  liability  on  all  its 
operations,  to  provide  coverage  for  any  accident  sustained  by  any  guest  or  employee.  The 
tribe  also  has  a  fiiU-time  risk  management  department,  and  comprehensive  workers 
compensation  coverage.  The  tribe  employs  a  third-party  administrator  to  assess, 
investigate  and  provide  recommendations  on  claims  concerning  property  damage,  liability 
and  workers  compensation  These  protections,  along  with  our  commitment  to  rigorously 
observe  all  health,  occupational,  fire  and  building  codes,  make  the  gaming  operation  a 
safer  place  to  visit  or  work  than  the  local  shopping  mall. 

Despite  these  measures,  we  occasionally  have  claims  filed  by  guests  or  employees. 
The  only  requirement  made  by  the  tribe  is  that  the  claim  must  be  submitted  in  writing  for 
consideration  by  the  appropriate  department  within  the  gaming  operation.  (Interestingly, 
we  find  that  the  requirement  that  a  claim  be  made  in  writing  has  operated  to  resolve  nearly 
50%  of  the  potential  claims.  Apparently,  putting  the  claim  in  writing  causes  claimants  to 
think  more  carefijlly  about  the  situation.) 

Each  written  claim  is  initially  addressed  by  the  appropriate  department  within  the 
gaming  operation.  For  example,  claims  concerning  the  integrity  or  outcome  of  gaming  are 
addressed  by  the  Gaming  Commission.  Claims  concerning  damage  to  property  or  injury 
to  persons  are  handled  by  the  in-house  claims  department,  with  the  assistance  of  the  third 
party  claims  administrator  and  the  insurance  carrier  Claims  by  employees  who  feel  they 
have  been  treated  unfairly  by  a  management  are  heard  by  the  Grievance  Committee,  a 
panel  consisting  of  three  members  of  the  casino  management,  two  of  whom  are  tribal 
members.  Claims  or  disputes  which  do  not  involve  the  gaming  operation  are  submitted 
directly  to  the  Tribal  Council,  and  become  part  of  the  agenda  for  the  next  meeting. 

Because  of  our  commitment  to  operating  in  manner  consistent  with  local 
standards,  98%  of  the  claims  submitted  are  resolved  by  the  appropriate  casino  department. 
We  resolve  claims  promptly,  and  generally  the  claimant  does  not  incur  the  expense  or 
inconvenience  of  hiring  an  attorney  to  pursue  the  claim.  If  a  claimant  has  exhausted  his  or 
her  "administrative  remedy"  at  the  casino  level  and  is  not  satisfied  with  the  outcome,  he  or 
she  is  welcome  to  submit  the  matter,  in  writing,  for  the  consideration  of  the  Tribal 
Council. 

In  summary,  I  believe  that  the  appropriate  mechanism  for  dispute  resolution  by  an 
Indian  tribe  is  the  mechanism  established  by  the  sovereign  authority  of  the  tribe.  In  the 
Viejas  example,  the  tribe  has  established  efficient  and  effective  means  of  ensuring  that 
claimants  do  receive  a  fair  hearing,  and  that  disputes  are  resolved  in  a  fair  manner  I  do 
not  believe  that  a  broad  attempt  to  eliminate  tribal  sovereignty  is  justified. 
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Senate  Committee  on  Indian  Affairs 

Written  Testimony  oa  Sec.  329  of  the  Senate's  Fiscal  Year  1997 

Interior  Appropriations  Bill:  -  A  Proposal  to  Limit  Tribal  Sovereign  Immunity 


The  proposals  contained  in  Sec.  329  to  abrogate  tribal  sovereign  immunity  in  the 
context  of  tribal  actions  that  impact  "the  ownership  or  use  of  private  property"  and  to  make 
the  tribes  in  such  situations  amenable  to  suit  in  state  or  federal  court  are  doctrinally  flawed, 
unduly  invasive  of  tribal  self-government,  and  serve  no  meaningful  public  policy  objectives. 
The  proposal  contained  in  Sec.  329  is  within  the  scope  of  Congress'  wide  ranging  plenary 
power,  but  it  is  nevertheless  ill  considered  and  conceptually  problematic.   The  prevailing 
doctrine  recognizes  the  ability  of  Congress  to  waive  tribal  sovereign  immunity,  but  Congress 
has  not  done  so  for  at  least  the  past  twenty-five  years  and  there  is  good  reason  for  this. 
Since  the  current  federal  policy  period  is  properly  recognized  as  that  of  meaningful  self- 
determination,  waiving  tribal  sovereign  immunity  and  declaring  tribes  amenable  to  suit  in 
federal  and  state  courts  would  be  a  complete  rejection  of  this  important  policy.   As  the 
Supreme  Court  recently  noted: 

Congress  has  always  been  at  liberty  to  dispense  with  such  tribal  immunity  or 
to  limit  it.    Although  Congress  has  occasionally  authorized  limited  classes  of 
suits  against  Indian  tribes  .  .  .   Congress  has  consistently  reiterated  its 
approval  of  the  immunity  doctrine.   See  e.g.  Indian  Financing  Act  of  1974,  88 
Stat.  77,  25  USC  §  1451  et.  seq.  and  the  Indian  Self-Determination  and 
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Education  Assistance  Act,  88  Stat.  2203,  25  USC  §  450  et.  seq.   These  acts 
reflect  Congress'  desire  to  promote  the  "goal  of  Indian  self-government, 
including  its  'overriding  goal'  of  encouraging  tribal  self-sufficiency  and 
economic  development. "   California  v.  Cabazon  Band  of  Mission  Indians.  480 
U.S.  202,  216  (1987).    Under  these  circumstances,  we  are  not  disposed  to 
modify  the  long-established  principle  of  sovereign  immunity.' 

The  advances  in  the  competence  and  sophistication  of  tribal  governments  and  tribal 
courts  during  this  period  have  been  greatly  enhanced  by  federal  government  support  and 
endorsement.   Why  start  reversing  this  most  fruitful  synergy  of  tribal  government 
competence  and  maturation  and  supportive  federal  government  efforts? 

Despite  this  broad  partnership  for  advance,  one  might  ask  -  in  a  most  particularistic 
say  -  what  about  the  right  of  owners  of  private  property  within  Indian  country?   Are  they 
adequately  protected?  The  answer  is  a  defmite  yes  and  this  is  so  because  the  existing 
federal/tribal  statutory  and  practice  context  fully  guarantees  an  adequate  remedial  scheme. 
The  Indian  Civil  Rights  act  of  1968^  fully  guarantees  all  "persons"  due  process  and  equal 
protection  rights  against  actions  taken  by  a  tribal  government  or  any  of  its  entities.   The 
Supreme  Court  in  Santa  Clara  Pueblo  v.  Martinez  recognized  the  intent  of  Congress  in  the 


'   Oklahoma  Tax  Commission  v.  Citizen  Band  Potawatomi  Indian  Tribe  of  Oklahoma. 
495  U.S.  505  (1991). 

^   25  USC  §  1301-1303  (1991). 
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Indian  Civil  Rights  Act  to  provide  only  for  limited  federal  redress  in  situations  amenable  to 
habeas  relief,  but  otherwise  to  look  to  tribal  courts  as  the  appropriate  forxmi.-' 

Specifically,  the  Court  stated: 

Tribal  forums  are  available  to  vindicate  rights  created  by  the  ICRA,  and  § 
1302  has  the  substantial  and  intended  effect  of  changing  the  law  which  these 
forums  are  obligated  to  apply.   Tribal  courts  have  repeatedly  been  recognized 
as  appropriate  forums  for  the  exclusive  adjudication  of  disputes  affecting 
important  personal  and  property  interests  of  both  Indians  and  non-Indians/ 

In  the  seventeen  plus  year  aftermath  of  Santa  Clara  Pueblo,  scholars  and  other 
investigators  have  consistently  remarked  on  the  strong  performance  of  tribal  courts  in  this 
area.    For  example,  a  leading  Indian  law  practitioner  has  recently  noted:    "The  decisions 
reported  in  the  Indian  Law  Reporter  show  that  tribal  courts  are  committed  to  protecting 
individual  rights  and  ensuring  that  individuals  receive  due  process  in  their  dealings  with  tribal 
government.   These  cases  address  claims  across  a  broad  spectrum  that  include  threshold 
issues,  such  as  the  tribal  court's  power  of  judicial  review  and  application  of  the  doctrine  of 
sovereign  immunity,  and  the  merits  of  a  variety  of  individual  rights  claims."' 


'  436  U.S.  48  (1978). 
*  Id.  at  65. 


'   Douglas  B.  L.  Endreson,  "The  Challenge  Facing  Tribal  Courts  Today",  79  Judicature 
142  (1995). 
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In  addition  and  most  significantly,  a  1991  study  of  the  U.S.  Civil  Rights  Commission 
specifically  rejected  any  proposed  amendment  of  the  Indian  Civil  Rights  Act  of  1968  to  allow 
for  increased  review  of  tribal  court  decision  making.   The  Commission  specifically  stated 
that  such  legislation  would  be  "a  further  encroachment  of  tribal  government  sovereignty," 
which  is  "unwarranted  and  inappropriate  at  this  time."*  There  appears  to  be  little,  if  any, 
evidence  that  would  support  the  necessity  of  the  proposed  changes  enumerated  in  Sec.  329. 
Tribal  courts  are  doing  the  job  and  this  is  not  the  time  for  Congress  to  precipitously  act  as  if 
they  were  not. 

The  conceptual  framework  envisioned  in  Sec.  329  would  stand  Indian  law  on  its  head 
and  grossly  invade  the  right  of  tribal  self-government.   The  Federal  Government  has  never  in 
its  history  stripped  tribes  of  their  sovereign  inmiunity  to  expose  them  to  litigation  in  state 
court  by  private  individuals  for  causes  of  action  arising  on  the  reservation.    State 
governments  including  state  courts  have  never  had  authority  or  jurisdiction  over  Indian  tribes 
involving  matters  arising  on  the  reservation. 

This  basic  precept  of  Indian  law  has  its  roots  in  the  seminal  opinions  of  Chief  Justice 
Marshall  in  Cherokee  Nation  v.  Georgia^  and  Worcester  v.  Georgia.'  These  cases  hold  that 
matters  in  Indian  country  that  involve  the  tribe  are  strictly  matters  of  federal  and  tribal 


*  THE  INDIAN  CIVIL  RIGHTS  ACT:    A  REPORT  OF  THE  UNITED  STATES 
COMMISSION  ON  CIVIL  RIGHTS,  ii-iii  (June  1991). 

'  30  U.S.  (5  Pet.)  1  (1831). 

«  31  U.S.  (6  Pet.)  515  (1832). 
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concern.   To  depart  from  this  basic  fe^rhing  serves  not  only  to  reverse  the  current  policy  of 
meaningful  self-determination,  but  to  uproot  one  of  the  most  basic  tenets  of  Indian  law  that 
tribal  sovereignty  is  not  a  matter  to  be  chaUenged  in  state  fonmis.   To  start  down  this  road  at 
this  time  is  to  upset  the  fragile  balance  of  tribal-federal  cooperation  in  the  area  of  tribal  self- 
government,  to  disturb  a  foundational  principle  of  Indian  law  that  has  historically  protected 
the  tribal  sovereign  from  an  encroaching  state  sovereign,  and  to  ignore  a  competent  and 
responsive  remedial  scheme  that  already  exists  in  tribal  courts. 

This  proposal  appears  to  be  grounded  -  as  other  unfortunate  Indian  policies  across 
American  history  have  been  -  in  die  stereotypical  vision  that  tribes  are  incapable  of 
meaningful  self-government.   As  other  recent,  positive  actions  of  the  federal  government 
have  indicated,  the  time  for  these  common  mistakes  of  the  past  has  ended.   The  federal 
government  must  be  caiefiil  not  to  teptat  errors  of  the  past  and  to  steadfastly  hew  to  its 
humane  and  thoughtful  policy  to  suf^rt  meaningfiil  tribal  self-government  and  self- 
determination. 


Respectfully  submitted, 

Frank  Pommersheim 
Professor  of  Law 


October  2,  19% 
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TESTIMONY  OF  DALE  RISLING  SR.,  CHAIRMAN 

HOOPA  VALLEY  TRIBAL  COUNCIL 

HOOPA,  CALIFORNIA 

BEFORE  THE 

SENATE  INDIAN  AFFAIRS  COMMITTEE 

HEARING  ON  CIVIL  JURISDICTION  IN  INDIAN  COUNTRY 

SEPTEMBER  24,  1996 


My  name  is  Dale  Risling.  I  am  Chairman  of  the  Hoopa  Valley  Tribal  Council,  governing 
body  of  the  Hoopa  Valley  Indian  Tribe  and  Reservation  in  northwest  California,  the  largest 
Indian  reservation  in  California.  Because  of  the  complex  affairs  and  the  natural  resources  of  the 
Hoopa  Valley  Reservation,  our  Tribe  has  had  a  lot  of  experience  with  the  issue  of  sovereign 
immunity.   I  submit  this  testimony  to  urge  the  Committee  against  quick  action  that  addresses 
sovereign  immunity.  At  a  minimum,  the  Senate  should  undertake  extensive  legal  and  factual 
research  concerning  the  actual  applications  of  the  doctrine  of  sovereign  immunity  before  crafting 
legislation  of  any  kind. 

A.  Introduction. 

Indian  tribes  are  distinct,  independent  political  communities  that  retain  their  original 
natural  rights  in  matters  of  self  government,  as  the  U.S.  Supreme  Court  has  often  made  clear. 
E.g.,  Santa  Clara  Pueblo  v.  Martinez,  436  U.S.  49,  55  (1978).  Despite  conquest  by  the  American 
republic,  tribes  remain  quasi-sovereign  nations  which  by  governmental  structure,  culture  and 
source  of  sovereignty,  are  distinct  from  federal  and  state  governments.  Tribes  have  their  own 
laws,  their  own  courts.  These  institutions  must  be  respected.  Except  where  Congress  or  the 
federal  courts  have  limited  it,  tribes  may  be  immune  from  suit.  However,  there  are  many 
limitations  on  that  sovereign  immunity. 
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Indian  tribal  sovereign  immunity  is  often  blamed  for  the  result  of  cases  when  the  true 
fault  lies  with  attorneys  ignorant  of  the  law  or  unwilling  to  pursue  a  proper  legal  claim. 
Sovereign  immunity  is  not  a  barrier  to  most  meritorious  cases.   It  is  essential  that  the  Committee 
understand  what  is  and  is  not  encompassed  within  the  doctrine  of  tribal  sovereign  immunity.   In 
our  view,  tribal  sovereign  immunity  is  a  limited  legal  protection  which  is  not  broken  and  should 
not  be  "fixed." 

What  is  and  what  isn't  sovereign  immunity?  To  understand  this,  one  must  consider  at 
least  eight  types  of  claims:  (1)  injimctions  to  stop  action  that  violates  federal  law;  (2)  contract 
performance  claims;  (3)  tort  or  personal  injury  claims;  (4)  suits  by  the  federal  government; 
(5)  compliance  with  laws  such  as  the  Solid  Waste  Disposal  Act;  (6)  claims  that  the  federal 
government  has  hurt  someone  through  exercise  of  its  statutory  responsibilities  concerning  Indian 
property;  (7)  habeas  corpus  actions;  and  finally,  (8)  suits  to  capture  protected  Indian  tribal  funds 
or  property. 

B.  Types  of  Oaims. 

1.  Iiyunctions.  Sovereign  immunity  is  not  a  shield  behind  which  Indian  tribes  or  tribal 
officials  can  violate  their  own  laws  or  the  supreme  law  of  the  land.  Sovereign  immunity  simply 
does  not  apply  to  the  acts  of  individuals  who  wish  to  violate  federal  or  other  applicable  law.  This 
is  true  for  Indian  tribal  officials  for  the  same  reason  it  is  true  of  state  officials:  the  tribal  and 
state  sovereigns  cannot  clothe  their  officers  with  immunity  that  protects  them  from  the  supreme 
law  of  the  land.  Ex  Parte  Young,  209  U.S.  123  (1908).  The  rule  allowing  "officer's  suits"  was 
applied  to  Indian  tribal  officials  in  Santa  Clara  Pueblo  v.  Martinez,  supra,  and  many  other  cases. 
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E.g.,  Rowland  v.  Hoopa  Valley  Tribal  Council,  Hoopa  VaUey  Tribal  Court  No.  C-92-016. 
Furthermore,  the  doors  of  federal  courts  are  always  open  to  claims  that  a  tribe  is  exceeding  its 
sovereign  authority  in  doing  something  that  aggrieves  the  plaintiff.  Challenges  to  tribal 
jurisdiction  raise  federal  questions  that  are  within  the  jurisdiction  of  a  district  court  under  28 
U.S.C.  §  1331.  E.g.,  National  Fannen  Union  Ins.  Cos.  v.  Crow  Tribe,  471  U.S.  845  (1985).  WhUe 
a  plaintiff  who  has  remedies  available  in  tribal  court  may  be  required  to  first  seek  relief  there, 
federal  jurisdiction  to  determine  whether  a  tribe  has  exceeded  its  legal  powers  remains  available 
if  the  plaintiff  is  dissatisfied  by  his  tribal  court  remedies.  E.g.,  Yellowstone  County  v.  Pease,  9th 
Cir.  No.  95-36026  (September  11,  1996). 

2.  Contract  enforcement   In  contracts,  an  express  written  partial  waiver  of  a  tribe's  or 
tribal  entity's  sovereign  immunity  in  contracting  is  nearly  ubiquitous.  Some  tribes,  like  the 
United  States,  have  expressly  waived  their  sovereign  immunity  to  suit  in  tribal  court  on  written 
contracts.  Any  attorney  representing  a  contractor  doing  business  with  a  sovereign  who  does  not 
determine  that  remedies  for  breach  are  available  in  tribal  court,  through  an  arbitration  provision, 
or  in  some  other  form,  is  simply  guilty  of  malpractice.  See  generally  Tamiami  Partners,  Ltd.  v. 
Miccosukkee  Tribe  of  Indians  of  Florida,  63  F3d  1030  (11th  Cir.  1995)  (waiver  by  arbitration 
clause).  When  Congress  authorized  incorporation  of  tribal  entities  in  the  Indian  Reorganization 
Act  of  1934,  it  authorized  appropriate  partial  waivers  of  the  immunity  of  the  tribal  corporations, 
as  set  forth  in  corporate  charters.  See  25  U.S.C.  §  477  and  caselaw  construing  that  section. 

3.  Torts.   Sovereign  immunity  does  not  generally  prevent  compensation  for  torts  or 
personal  injuries  for  two  different  reasons:  insurance  and  the  Federal  Tort  Claims  Act.  Our 
Tribe,  like  most  others,  purchases  liability  and  casualty  insurance.  We  pay  premiums  and  injured 


671 


persons  are  compensated  by  our  insurance  carrier.  The  Indian  Self-Determination  Act  forbids 
insurance  carriers  from  invoicing  tribal  sovereign  immunity,  at  least  to  the  coverage  limits  of  the 
policy.  See  25  U.S.C.  §  450f(c)(3). 

In  addition,  almost  every  tribe  in  the  country  has,  to  some  extent,  taken  over  services  and 
functions  that  would  otherwise  be  provided  to  tribes  by  the  United  States  Departments  of  the 
Interior  or  Health  and  Human  Services.  These  self-governance  compacts  and  Self-Determination 
Act  contracts  carry  with  them  the  protection  and  procedures  of  the  Federal  Tort  Claims  Act.  An 
authorized  tribal  employee  acting  under  such  an  agreement  with  the  United  States  is  deemed  to 
be  part  of  a  federal  agency  for  Tort  Qaims  Act  purposes.  25  U.S.C.  §  450f(d)  and  Note.  So,  for 
example,  when  a  motorist  collided  with  one  of  our  forestry  technicians  recently,  that  person  made 
a  claim  under  the  FTCA  just  as  he  would  have  if  the  collision  had  been  with  a  U.S.  Postal 
Service  truck.   In  those  situations,  the  sovereign  immunity  of  the  tribe  is  precisely  the  same  as 
that  of  the  United  States.  There  are  procedural  requirements  for  FTCA  claimants;  for  example, 
they  must  file  an  administrative  claim,  act  within  statutory  time  limits,  and  punitive  damages  are 
not  permissible.  But  this  is  equally  fair  to  persons  injured  by  federal  employees  as  it  is  to 
persons  injured  by  authorized  tribal  employees. 

4.  Suits  by  the  Federal  Government   A  tribe  cannot  assert  its  immunity  against  the 

United  States.  "It  is  an  inherent  implication  of  superior  power  exercised  by  the  United  States 
over  Indian  tribes  that  a  tribe  may  not  interpose  its  sovereign  immunity  against  the  United 
States."  United  States  v.  Red  Lake  Band  of  Chippewa  Indians,  ^11  F.2d  380,  382  (8th  Cir.  1987), 
cert,  denied,  485  U.S.  935  (1988). 
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5.  Compliance  with  the  Solid  Waste  Disposal  Act   In  environmental  statutes,  such  as 
the  Resource  Conservation  and  Recovery  Act  of  1976,  (part  of  the  Solid  Waste  Disposal  Act)  42 
U.S.C.  §  6901  et  seq..  Congress  has  expressly  waived  tribal  sovereign  immunity.  Blue  Legs  v. 
Bureau  of  Indian  Affairs,  867  F.2d  1094  (8th  Or.  1989),  found  a  waiver  of  tribal  sovereign 
immunity  against  civil  actions  because  tribes  are  specifically  included  within  the  definition  of 
municipalities.  Other  statutes  protecting  the  environment  may  have  similar  provisions.  In 
addition^n  "officer's  suit"  is  available  to  obtain  compliance  with  all  such  statutes. 

6.  Agency  violations,  such  as  "breach  of  trusL"  The  sixth  type  of  case  does  not  really 
involve  tribal  sovereign  immunity.  Many  actions  on  Indian  reservations,  such  as  leasing  tribal 
lands  or  timber  or  mineral  extraction,  require  federal  approval.  Federal  officials  who  ignore 
environmental  laws  or  statutes  directing  the  use  of  funds  can  be  successfully  sued  and  curbed  by 
injunctions  or  by  the  damages  remedies  of  the  United  States  Court  of  Federal  Qaims.  E.g., 
Davis  V.  Morton,  469  F.2d  593  (10th  Or.  1972);  Short  v.  United  States,  50  F.3d  994  (Fed.  Cir. 
1995). 

7.  Habeas  Corpus  Actions.  As  part  of  the  Indian  Civil  Rights  Act  in  1968,  Congress 
authorized  jurisdiction  in  habeas  corpus  cases:  "The  privilege  of  the  writ  of  habeas  corpus  shall 
be  available  to  any  person,  in  a  court  of  the  United  States,  to  test  the  legality  of  his  detention  by 
order  of  an  Indian  tribe."  25  U.S.C.  §  1303.  Strictly  speaking,  a  habeas  corpus  action  is  not  a 
suit  against  the  sovereign  because  the  restraint  for  which  review  is  sought,  if  indeed  illegal,  would 
be  outside  the  power  of  an  official  acting  in  the  sovereign's  name.  In  Poodry  v.  Tonawanda  Band 
of  Seneca  Indians,  85  F.3d  874  (2d  Cir.  1996),  the  court  ruled  that  the  ICRA's  habeas  corpus 
provision  is  not  limited  to  criminal  proceedings  and  that  banishment  from  tribal  lands  is  among 
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the  forms  of  detention  over  which  the  federal  courts  have  jurisdiction. 

8.   Suits  against  tribal  property.   Do  the  many  exceptions  really  mean  that  sovereign 
immunity  is  a  myth?  No  indeed,  instead  sovereign  immunity  is  a  carefully  circumscribed  legal 
doctrine  that  protects  Indian  tribes  (but  not  Indian  individuals)  in  many  of  the  same  ways  that 
the  Eleventh  Amendment  protects  States  of  the  Union.  See  Seminole  Tribe  of  Florida  v.  Florida, 
U.S. (1996). 

If  there  is  no  statute  or  agreement  authorizing  a  particular  suit,  one  critical  question  to 
be  answered  in  determining  if  sovereign  immunity  has  come  into  play  is  to  ask  whether  the  suit  is 
actually  against  "the  sovereign".  A  suit  is  against  the  sovereign  if  "the  judgment  sought  would 
1    expend  itself  on  the  public  treasury  or  domain."  Land  v.  Dollar,  330  U.S.  731,  738  (1947); 
Shermoen  v.  United  Stales,  982  F.2d  1312,  1319-21  (9th  Cir.  1992).  Thus  when  an  individual  tries 
to  capture  monies  and  property  held  by  an  Indian  tribe  under  a  federal  statute,  sovereign 
immunity  may  protect  the  tribe  unless  there  is  an  exception,  such  as  those  listed  above.  With 
respect  to  land  or  other  real  property,  this  principle  is  codified  in  part  at  28  U.S.C.  §  2409a(a). 
That  section  allows  suits  against  the  United  States  to  adjudicate  a  disputed  title  to  real  property 
in  which  the  United  States  claims  an  interest.  However,  the  statute  goes  on  to  say  that  it  "does 
not  apply  to  trust  or  restricted  Indian  lands." 

The  scope  of  tribal  sovereign  immunity  is  very  similar  to  that  of  the  United  States 
Government  itself.  Apart  from  the  many  exceptions  provided  in  law,  immunity  still  exists. 
Recognizing  this  principle,  when  Congress  amended  the  Right  of  Review  section  of  the 
Administrative  Procedure  Act  in  1976  to  permit  the  United  States  to  be  named  as  a  defendant,  it 
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also  prohibited  suits  where  another  statute  "grants  consent  to  suit  expressly  or  impliedly  forbids 
the  relief  which  is  sought."  5  U.S.C.  §  702. 

C.   Conclusion. 

I  urge  the  Committee  to  study  this  matter  very  carefully  and  very  thoroughly  before 
taking  any  action  whatever.  Congress  and  the  courts  have  addressed  sovereign  immunity  in 
careful,  intricate  ways.  A  meat  axe  approach  that  curtails  sovereign  immunity  is  likely  to  produce 
consequences  as  devastating  as  the  well-meaning  General  Allotment  Act  of  1887.  Do  not  forget 
that  the  Act  led  to  a  loss  of  90  million  acres  of  Indian  lands  before  allotment  ceased  in  1934.  F. 
Cohen,  Handbook  of  Federal  Indian  Law  at  138  (R.  Strickland  ed.  1982).  Who  did  it  help? 
Thank  you  for  your  consideration. 
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FORT  PECK  TRIBES 

Assiniboine  &  Sioux 


Testimony  of  Caleb  Shields,  Chairman 

Fort  Peck  Tribal  Executive  Board 

on  Tribal  Sovereign  Immunity  and  H.R.  3662 

before  the 

Senate  Committee  on  Indian  Affairs 


Mr.  Chairman  and  members  of  the  Committee,  my  name  is  Caleb  Shields  and  I  am  the 
Chairman  of  the  Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Reservation.  The  Fort  Peck 
Tribes  wish  to  express  our  opposition  to  any  congressional  action  which  unilaterally  abrogates 
Tribes'  sovereign  immunity  without  tribal  consent 

The  Fort  Peck  Reservation  is  located  in  northeastern  Montana.  It  is  about  1 10  miles  long 
(east  to  west)  and  40  miles  wide  (north  to  south),  containing  slightly  over  two  million  acres.  Over 
5,600  tribal  members  live  on  the  Reservation,  as  well  as  several  hundred  Indians  belonging  to 
other  tribes.  Reservation  lands  were  allotted  to  tribal  members  beginning  in  1908,  and  then 
opened  to  settlement  by  non-Indian  homesteaders.  Today,  about  half  the  lands  on  the  Reservation 
are  owned  by  non-Indians,  and  over  4,000  non-Indians  also  reside  on  the  Reservation.  About 
550,000  acres  on  the  Reservation  are  held  in  trust  by  the  United  States  for  Indian  allottees,  and 
another  400,000  are  held  in  trust  for  the  Tribes.  Trust  and  fee  lands  are  commonly  interspersed  in 
a  "checkerboard"  ownership  pattern. 

The  Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Reservation  strongly  oppose  language 
providing  for  a  waiver  of  tribal  sovereign  immunity  contained  in  section  329  of  H.R.  3662  and  any 
comparable  language  in  any  Act  of  Congress.  A  mandatory  waiver  of  tribal  immunity  is  a  serious 
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encroachment  on  the  sovereignty  of  our  Tribes  and  that  of  other  tribes.  It  is  also  entirely 
unnecessary    The  Fort  Peck  Tribes,  like  a  great  many  other  tribes,  have  long  enjoyed  a  history  of 
cooperative  relations  with  non-Indians  living  or  doing  business  on  the  Reservation  and  with  the 
State,  including  local  and  county  governments.  I  describe  this  history  and  the  functioning  of  our 
court  system  in  detail  below. 

1.  Fort  Peck  tribal  judiciary 

A.         Structure 

The  Assiniboine  and  Sioux  Tribal  Code  of  Justice  establishes  a  judicial  system  consisting 
of  two  levels,  a  trial  court  and  a  court  of  appeals    The  Tribal  Executive  Board,  our  legislature, 
appoints  the  tribal  court  judges,  who  sit  for  a  two  year  term,  and  justices  of  the  Court  of  Appeals, 
who  sit  for  a  one  year  term    The  Code  of  Justice  provides  that  a  judge  or  justice  may  be 
removed  only  upon  written  charges  of  specific  misconduct  by  a  member  of  the  Tribal  Executive 
Board    The  Code  further  defines  misconduct  as  1)  conviction  of  a  felony  or  misdemeanor 
involving  dishonesty  or  acts  offensive  to  the  morals  of  the  community;  2)  abusive  or  clearly 
incompetent  performance  of  duties  in  the  office;  or  3)  failure  to  perform  the  duties  of  office;  4) 
any  other  substantial  violations  of  the  Code  of  Ethics  forjudges  and  justices  The  Tribal  Executive 
Board  must  hold  a  hearing  on  the  charges,  and  a  judge  or  justice  can  only  be  removed  by  a  two- 
thirds  majority  of  the  Tribal  Executive  Board    The  Tribal  Executive  Board  has  not  addressed  any 
action  for  removal  of  a  tribal  judge  or  justice  since  the  new  Tribal  Code  of  Justice  was  adopted 
over  ten  years  ago 
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Tribal  court  judges  must  successfully  complete  a  judge's  qualifying  examination  which  is 
administered  through  the  Tribal  Executive  Board    The  Chief  Justice  for  the  Court  of  Appeals 
must  have  a  degree  in  law  from  an  accredited  law  school  and  be  a  member  in  good  standing  of  the 
bar  of  a  state  or  federal  court,  as  well  as  a  member  in  good  standing  of  the  Fort  Peck  Bar.  In  fact, 
all  three  justices  of  the  current  Fort  Peck  Court  of  Appeals  are  licensed  attorneys  and  members  in 
good  standing  of  either  the  Montana  or  North  Dakota  bar. 

The  Court  of  Appeals  hears  appeals  from  the  trial  court,  providing  a  second  level  of 
independent  decision  making.  The  Court  of  Appeals  reviews  all  questions  of  law  de  novo, 
although  the  Code  of  Justice  requires  the  reviewing  court  to  give  some  deference  to  the  factual 
determinations  of  the  trial  court.  This  requirement  ensures  that  the  litigants  will  be  afforded  two 
opportunities  to  present  their  legal  arguments  to  a  neutral  arbiter 

B.         Jurisdiction 

The  Fort  Peck  tribal  courts  regularly  adjudicate  civil  cases  involving  non-Indian  parties. 
The  Code  of  Justice  provides  that  the  Fort  Peck  Courts  "shall  have  jurisdiction  over  any  action 
where  one  party  to  the  action  shall  be  an  Indian  [or  Indian  business]  and  where  the  cause  of  action 
arises  under  the  Constitution  or  laws  of  the  Tribes,  or  an  Indian  party  to  the  action  resides  on  the 
Fort  Peck  Reservation  "  With  respect  to  persons  outside  the  reservation,  the  Code  provides  that 
in  cases  where  it  otherwise  has  jurisdiction  the  Court  will  exercise  personal  jurisdiction  if  such 
person  "transacts  any  business  on  the  Reservation,  or  contracts  or  agrees  anywhere  to  supply 
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goods  or  services  to  persons  or  corporations  on  the  Reservation;  or  commits  em  act  on  the 
Reservation  that  causes  injury." 

Access  to  tribal  courts  by  non-Indian  parties  is  made  easier  by  the  fact  that  26  non-Indian 
attorneys  and  six  Indian  attorneys  are  currently  licensed  to  practice  in  the  Fort  Peck  courts    The 
Tribes  require  attorneys  licensed  to  appear  before  the  Court  to  have  a  law  degree  from  an 
accredited  law  school  and  pass  the  Fort  Peck  Bar  Exam  which  is  administered  through  the 
coordinated  efforts  of  the  University  of  Montana  School  of  Law  and  the  Tribes.  This  process  not 
only  ensures  that  non-Indian  litigants  have  a  choice  of  representation,  but  also  that  the  attorney 
understands  the  procedural  and  substantive  law  that  is  used  in  the  tribal  courts 

In  1995,  the  Fort  Peck  Tribal  Courts  heard  84  cases  in  which  the  plaintiff  was  a  non- 
Indian    In  58  of  those  cases,  the  Court  issued  judgment  in  favor  of  the  non-Indian  plaintiff.  The 
Court  also  heard  16  cases  in  which  the  defendant  was  non-Indian  and  the  Court  dismissed  the 
action  or  entered  judgment  in  favor  of  the  non-Indian  in  eight  of  those  cases    (In  some  instances, 
of  course,  the  case  is  dismissed  for  lack  of  jurisdiction,  failure  of  the  parties  to  appear  or  other 
procedural  reasons.) 

C.         Availability  of  remedies  against  tribal  ofllcials 

Consistent  with  established  federal  law,  the  Tribal  Code  of  Justice  provides  that  the  Fort 
Peck  Tribes  shall  be  immune  from  suit.  But  the  Code  also  provides  that  the  Fort  Peck  Courts 
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"shall  have  jurisdiction  over  all  suits  in  which  Tribal  officials  or  employees  are  defendants,"  except 

,     habeas  corpus  proceedings  which  are  heard  in  federal  court  under  the  Indian  Civil  Rights  Act. 
I 

The  Code  provides  absolute  immunity  from  suit  for  elected  officials  or  judges  for  actions  "taken 

in  the  course  of  official  duties  .  .  ,"  or  in  the  reasonable  belief  that  the  action  was  within  the  scope 

of  his  or  her  official  duty.  This  is  similar  of  course  to  the  immunity  of  the  President,  Congress  and 

federal  judges.  However,  the  tribal  courts  have  jurisdiction  over  actions  seeking  declaratory  and 

equitable  relief  against  other  tribal  employees  for  actions  the  court  determines  unlavdlil,  and  can 

grant  money  damages  for  unlawful  action  cleariy  established  to  have  been  taken  with  malicious 

intent  and  in  bad  faith 

2.  Commercial  agreements 

1 

I;  The  Fort  Peck  Assiniboine  and  Sioux  Tribes  often  enter  into  agreements  with  non-Indian 

contractors  or  other  off'-reservation  parties  to  do  business  on  the  Reservation    In  order  to 

encourage  commerce  on  the  Reservation,  the  Tribes  have  adopted  the  Uniform  Commercial 

Code,  with  some  very  minor  modifications    By  adopting  the  U.C C,  the  Tribes  provide  outside 

businesses  with  the  assurance  that  commercial  transactions  will  be  treated  by  the  tribal  courts  in 

the  same  general  manner  as  business  disputes  elsewhere  in  the  United  States 

In  addition,  understanding  the  possibility  of  substantial  breaches  due  to  unforseen 
circumstances  or  other  disputes  arising  from  these  agreements,  the  Tribes  and  non-Indian  party 
most  often  agree  on  an  administrative  remedy  such  as  binding  arbitration  to  resolve  the  dispute 
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The  Tribes  and  non-Indian  parties  have  successfully  arbitrated  one  such  dispute    A  few  years  ago, 
the  Tribes  entered  into  a  contract  containing  an  arbitration  clause  with  a  construction  company  to 
do  work  on  the  Reservation.  A  dispute  arose  over  the  rental  payments  of  equipment  among  other 
issues.  The  parties  successfijlly  arbitrated  the  resolution  of  those  issues  without  legislative  or 
judicial  intervention.  The  arbitration  ended  in  an  award  against  the  Tribes  and  the  Tribes 
accordingly  complied.  Consequently,  for  non-Indians  living  or  doing  business  on  the  Fort  Peck 
reservation,  it  is  unnecessary  as  well  as  demeaning  for  Congress  simply  to  unilaterally  waive  the 
Tribes'  immunity  from  suit. 

3.  Relations  with  non-Indian  neighbors  and  State 

The  Tribes  have  always  maintained  avenues  by  which  non-Indians  can  communicate  and 
get  redress  for  any  disputes  they  may  have  with  the  tribal  government    Meetings  of  the  Fort  Peck 
Executive  Board  are  open  to  the  public,  and  Indian  and  non-Indian  individuals  doing  business 
with  the  Tribes  often  participate  in  the  process  to  either  voice  their  grievances  with  the  Tribes  or 
provide  information  to  the  Board.  Minutes  of  the  Tribal  Board  meetings  are  published  in  the  local 
newspaper  so  the  community  is  informed  of  current  activities  affecting  the  Tribes  both  on  the 
Reservation  and  off. 

The  Tribes  work  closely  with  local  governments  and  the  State  of  Montana  on  issues  of 
mutual  concern  to  both  Indian  and  non-Indians,  on  and  off-Reservation.  For  instance,  the  Tribes 
and  State  of  Montana  recently  entered  into  an  agreement  allowing  Indian  and  non-Indian 
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proprietors  to  operate  underground  storage  tanks  on  the  Reservation  provided  they  meet  the 
stringent  environmental  standards  set  forth  in  the  agreement.  In  order  to  do  this,  the  Tribes,  the 
State  and  operators  of  the  underground  storage  tanks  must  work  closely  together  in  the 
administration  of  permits,  installation,  inspection,  and  removal  of  underground  storage  tanks 

In  addition  to  the  underground  storage  tank  agreement,  the  Tribes  and  State  have  a 
number  of  tax-sharing  agreements  —  a  tribal-state  agreement  to  provide  for  the  collection,  use  and 
distribution  of  gasoline  taxes,  and  an  agreement  to  provide  for  the  sharing  of  taxes  on  beer,  wine 
and  liquor  sales  on  the  Reservation.  Under  these  agreements,  both  the  Tribes  and  State  impose  a 
single  tax  (equal  to  the  State  tax)    The  tax  is  collected  by  the  State  and  shared  between  the  State 
and  tribal  governments.  The  Tribes  have  also  agreed  with  Montana  that  Indian  smokeshops  will 
not  sell  tax  free  cigarettes  to  non-Indians;  an  annual  quota  of  tax  free  cigarettes  is  delivered  for 
sales  to  Indians.  Finally,  the  Tribes  have  also  entered  into  an  agreement  with  Montana  concerning 
the  operation  and  regulation  of  gaming  activities  on  the  Reservation.  All  of  these  agreements 
necessarily  entail  a  large  amount  of  cross-administration  and  regulation  between  the  Tribes  and 
State 

The  Tribes  and  State  executed  the  Fort  Peck-Montana  Water  Compact  in  1985    The 
Compact  determined  the  reserved  water  rights  of  both  the  Tribes  and  State,  and  settled  existing 
water  rights  cases  involving  the  Tribes  and  State.  The  Compact  establishes  a  joint  State-Tribal 
Board  to  resolve  any  disputes  between  tribal  and  State  water  users    The  Board  has  three 
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members  ~  one  appointed  by  the  State,  one  by  the  Tribes  and  one  to  be  agreed  upon  by  the  other 
two  members.  In  the  eleven  years  it  has  operated,  the  Board  has  considered  one  dispute  between 
an  Indian  and  non-Indian  concerning  groundwater  pumping    This  dispute  was  resolved  by 
agreement  between  the  parties  before  a  final  Board  decision 

4.  Conclusion 

The  Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Reservation  have  worked  to  build  and 
maintain  cooperative  relations  with  our  non-Indian  neighbors  on  and  off-reservation    These 
cooperative  relations,  like  all  business,  political  and  social  relations,  invariably  result  in  some 
disputes    The  Fort  Peck  Tribes  provide  neutral  forums,  administrative  remedies  and  public 
council  meetings  to  make  every  effort  to  sustain  these  sometimes  delicate  relations    This  sort  of 
relationship  needs  to  be  developed  over  time  by  each  tribe  and  each  state  and  surrounding  non- 
Indian  community    There  is  no  "one  size  fits  all"  relationship  that  fits  every  circumstance. 
Section  329  of  H  R  3662  would  be  a  blunt  instrument,  disruptive  of  creative  governmental 
processes  on  the  tribal,  state  and  local  level.  Most  basically,  it  would  be  an  unwarranted  attack  on 
each  tribe's  governmental  authority  to  devise  successfijl  arrangements  with  each  state  and  with 
neighboring  non-Indians    No  statute  like  this  should  ever  be  enacted  by  Congress 

The  Tribes  appreciate  the  opportunity  to  present  this  testimony. 


T<a>1imoiiy  of  Caleb  Shields.  Chaiiman 
Fort  Peck  Tribal  Executive  Board 
DSO 1/8933-1  ■*■ 
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The  Chippewa  Cree  Tribe  of  the  Rocky  Boy's  Reservation 

Phor>e:  (406)  395'4478  or  4210  -  Finence  Oflica  R  R 1  »  544 

(406)  385-4282  or  4321  -  Business  Ck>mri1tee  Box  Elder,  MT  S9521 


September  19, 1996 


The  Honorable  John  McCain  (R-AZ) 

Chairman  of  the  Senate  Committee  on  Indi^  Affi^^s 

838  Hart  Senate  Office  Building  ^^y\^^  ' 

Washington,  DC  20510 

ATTN:  Phil  Baker-Shenk 


Dear  Senator  McCain:  

-^*": 


The  Chippewa  Cree  Trib*'#lhe Jlocky  Bjpj's  Indian  Reservation  in  Montana  is  honored 
to  submit  this  testimony  regarding  civil  mri»diCtioninJlndi«n  Country    Specifically,  we  are 
addressing  a  fundamental  componentwour  goverflinrtrtrtO'KOvemment  relationship  with  the 
United  States,  that  is  sovereign  iipsjiflfi^  "Hie  Chippew»jpree  Tribe  vigorously  opposes  any 
legislation  which  would  subject  t^|iIgoVSfS[|enta]  deci^^  to  the  civil  jurisdiction  of  State 
courts  while  unilaterally  waiving 'oi^j>o\*renpJ  immunity.  T|iis  would  be  an  afliont  to  tribal 


sovereignty  and  a  violation  of  ou?  M)V«!tiinj«St-to-govenUTWit  relationship   Not  to  mention  the 
complete  reversal  of  decades  of  Fii;i^i^;-Iit(liah  policy  inclujung  Federal,  State  and  tribal  caselaw 
upholding  tribal  sovereign  immunitjf  '  We  sug|«iSt  rather  tlSpi  attacking  our  civil  jurisdiction  and 
immunity  to  suit  that  Congress  pt;OVHle  l|c^p6nal  finai^i]  tippott  for  our  tribal  court  systems  to 
better  handle  increasing  caseloaj^    ■'f'*^^^,, 


I  understand  that  you  awjl  oth^ir  key  Senators  wer^ijtcessfUl  in  striking  the  recent 
attempt  by  Senator  Gorton  to  "in^de ISS  imiendmiit  waiv^llribal  sovfereign  immunity  in  the  FY 
1997  Interior  Appropriations  fiiH.  Indten  Countly"applauds»£>ur  continiied  support  in  protecting 
tribal  sovereiBnty  fi-om  anyM^wr  erosipn  thro^4cgislaU\§iiiders   As  you  know,  sovereign 
immunity  fronxMut  is  an  inherent  right  dP^ll  gbwmmcnts,  deluding  tribal  governments. 
Constitutional  i»w  requires  statetourts  to  horibr  federal  Kif<l>creign  imrhunity  and  the  federal 
courts  must  honor  the  states'  sovereign  l^nmunlty   The  jusljiflcation  for  the  doctrine  is  to  protect 
the  public  fisc  from  treasury-draining  lawsuits   This  is  pf  j«tficulwly  importance  to  tribes  given 
our  limited  nsvenue  base  as  compared  to  states  and  the  impd^ance  of  building  and  maintaining 
tribal  assets  ia  order  to  provide  for  the  «Conqnti$  security  an^  protect  pur  tribal  autonomy 
Senator  GorhA's  amendment  for  a  blanket  waiver  of  our  immunity  io  suit  would  return  us  to  the 
days  when  Indian  lands  were  taken  at  wUl  vwler  the^olor  o^w  and  tribal  self-government  was 
ignored  by  the  State  and  Federal  gpveniuntotsZSlst^'' J   §|j  ''''"^ 
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A  common  argument  by  parties  attempting  to  avoid  tribal  court  jurisdiction  is  that  tribal 
courts  cannot  be  feir,  and  therefbre  should  never  be  able  to  exercise  jurisdiction  over  non-Indians, 
even  those  who  enter  voluntarily  onto  a  reservation  and  cause  damage  there   The  Supreme  Court 
has  rejected  any  such  attack  on  tribal  courts,  lowaMut.  Ins.  Co.  v.  IxiPlanle,  480  US.  9,  18-19 
(1987),  and  views  them  rather  as  important  forums  for  the  resolution  of  disputes  arising  within 
reservations   The  civil  subject  matter  jurisdiction  of  tribal  courts  is  not  determined  by  the  race  or 
political  status  of  the  parties  and  tribes  generally  retain  civil  jurisdiction  over  non-member?' 
activities  on  Indian  land  unless  that  jurisdiction  has  been  expressly  divested  by  Congress   Our 
nation  has  long  afforded  Indian  tribes  freedom  from  state  jurisdiction  and  control   See  Rice  v. 
Olson,  324  US  786,  789  (1945)  ("The  policy  of  leaving  Indians  free  from  state  jurisdiction  and 
control  is  deeply  rooted  in  the  Nation's  history  ")   The  federal  government  has  always  assumed 
exclusive  control  over  relations  with  tribes  while  protecting  and  upholding  our  sovereign  right  to 
self-govenunent. 

A  long  line  of  Supreme  Court  cases  establish  that  the  Jurisdiction  of  Indian  tribes,  like  that 
of  any  sovereign,  has  a  significant  territorial  basis   In  Iowa  Mutual,  the  Supreme  Court  said,  "We 
have  repeatedly  recognized  the  Federal  Government's  longstanding  policy  of  encouraging  tribal 
self-government    This  policy  reflects  the  feet  that  Indian  tribes  retain  'attributes  of  sovereignty 
over  both  their  members  and  their  territory,'  to  the  extent  that  sovereignty  has  not  been 
writhdrawn  by  federal  statute  or  treaty  ....  Tribal  authority  over  the  activities  of  non-Indians  on 
reservation  lands  is  an  important  part  of  tribal  sovereignty  "  In  Merrion  v.  Jicartlla  Apache 
Tribe,  455  US  130  (1982),  the  seminal  case  on  tribal  taxation  powers,  the  Court  concluded  that, 
"the  Tribe's  authority  to  tax  non-Indians  who  conduct  business  on  the  reservation  does  not  simply 
derive  from  the  Tribe's  power  to  exclude  such  persons,  but  is  an  inherent  power  necessary  to 
tribal  self-government  and  tenitorial  management."  455  US.  at  141 .  Furthermore,  in  confirming 
tribal  coun  jurisdiction  over  a  reservation-based  case  between  a  tribal  member  and  a  non-Indian  in 
WillUms  V.  Ue,  358  U.S.  217  (1959),  the  Court  noted  that,  "h  is  immaterial  that  respondent  is 
not  an  Indian  He  was  on  the  reservation  and  the  transaction  ...took  place  there.  The  cases  in 
this  Court  have  consistently  guarded  the  authority  of  Indian  govcmmeffls  over  their  reservations " 
358  U.S.  at  223. 

All  of  these  cases,  Iowa  Mutual,  Merrion,  and  Williams  v.  Ue,  upheld  tribal  jurisdiction 
over  the  activities  of  non-membera   In  each  case,  the  Court  took  pains  to  emphasize  where  the 
activity  or  transaction  had  oocunvd.  Location  and  territory  were  the  main  iactors  upon  which  the 
Courts  based  its  decisions.  In  addition.  Congress  consistently  acts  according  to  the  basic  principle 
that  tribal  subject  matter  jurisdiction  is  premised  upon  a  geographic  territory.  Recent  statutes 
such  as  the  Indian  Child  Welfere  Act  of  1978. 25  US  C.  1903(10)  and  the  Indian  Gaming 
Regulatory  Act  of  1988. 25  US  C.  2703(4)  (1988)  ipeciSaUy  define  Indian  land  ft)r  purposes  of 
the  activities  they  regulate   Similarfy,  Congress  and  Federal  courts  have  recognized  that  tribal 
justice  systems  are  the  appropriate  fonmi  in  which  to  ai^dtcate  disputes  affecting  personal  and 
property  righu  arising  on  the  reaervation.  See  e.g..  The  Indian  Tribal  Justice  Act  of  1993, 25 
use.  3601  el  seq. .  Therefiwe,  any  attempt  to  alter  tribal  civil  jurisdiction  by  waiving  tribal 
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immunity  to  suit  and  subjecting  tribes  to  state  court  jurisdiction  would  seriously  undermine  tribal 
sovereignty  while  re-writing  Fedenl-Indian  policy  and  overturning  Supreme  Court  precedem  to 
satisfy  those  few  individuals  who  fed  they  are  not  adequately  served  by  our  court  systems. 

The  current  jurisdictional  scheme  in  Indian  Country  provides  everyone  an  opportunity  to 
address  their  concerns  before  either  the  federal,  tribal  or  state  court  system.  A  waiver  of 
sovereign  immunity  is  unnecessary  since  it  wotild  violate  the  current  jurisdictional  scheme  while 
intruding  on  the  sovereign  rights  of  Indian  tribes   See  Santa  Clara  Pueblo  v.  Martinez,  436  U.S. 
49(1 978)  (Tribal  sovereign  immunity  is  a  bar  to  state  or  federal  jurisdiction   A  tribe  retains 
sovereign  immunity  imless  it  expressly  waives  it  by  affirmative  action.  Waiver  cannot  be 
implied.).  The  notion  of  waiving  tribal  sovereign  immunity  surfaced  as  an  assault  on  tribal 
sovereignty  and  originated  in  retaliation  to  the  Lummi  Nation's  eflforts  to  exercise  their  inherent 
rights  over  their  lands  and  people.  Subjecting  tribes  to  sanctions  or  penalties  for  exercising  their 
inherent  civil  authority  over  our  people  and  territory  would  seriously  undermine  the  integrity  of  all 
governmental  decisionmaking.  Tribal  governmental  decisionmaking  should  not  be  singled  out  and 
subjected  to  i«view  in  State  courts  but  instead  should  remain  subject  to  tribal  and  Federal  court 
jurisdiction.  The  Chippewa  Cree  Tiibe  opposes  any  changes  or  sanctions  for  exercising  our 
inherent  rights  to  civil  jurisdiction  in  Indian  Country,  in  particular  waiving  tiibal  sovereign 
immunity. 


9.S-MJ/S. 


'^^B 


I R.  Sunchild,  Chairman 
Chippewa  Cree  Tribe 
R  R  1  Box  S44 
Box  Elder,  MonUna  S9S21 
(406)  39S-4478 
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MENOMINEE  INDIAN  TRIBE  OF  WISCONSIN 

P.O.  Box  910 
Keshena,WI  54135-0910 


MENOMINEE  INDIAN  TRIBE  OF  WISCONSIN 

JOHN  TELLER 
CHAIRMAN 


TESTIMONY  ON 

TRIBAL  SOVEREIGN  IMMUNITY 

for  the 

HEARING 

before  the 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

held  on 
September  24, 1996 

submitted  for  the  record  on 
October  8, 1996 

The  Menominee  Indian  Tribe  of  Wisconsin  appreciates  the  opportunity 
to  submit  written  testimony  for  the  record  of  the  hearing  on  this  important 
issue. 

The  sovereign  immunity  that  Indian  tribes  possess  under  federal  law  is 
essential  to  the  abiKty  of  tribes  to  exercise  their  powers,  and  fulfill  their 
responsibiUties,  as  sovereign  governments.  On  this  basic  point  we  want  to 
express  our  general  agreement  with  many  of  the  witnesses  who  spoke  at  the 
hearing  and  who  submitted  written  testimony  ~  a  broad  waiver  of  tribal 
sovereign  immunity  Uke  that  in  the  proposed  section  329  of  the  Fiscal  Year 
1997  Interior  Appropriations  bill  would  strike  a  crippUng  blow  to  tribal 
governments  all  across  the  country. 


687 


Testimony  of  the  Menominee  Tribe 

October  8,  1996 

Page  No.  2 

The  proposed  section  329  was  deleted  from  the  Interior  Appropriations 
bill  and,  since  Congress  has  now  adjourned,  that  language  will  not  be  attached 
to  any  other  legislation  by  the  104tii  Congress.  We  expect  that  this  issue  will 
be  raised  again  in  the  105th  Congress,  however,  and  so  we  have  focused  on  the 
language  of  section  329  in  preparing  this  testimony.  That  language  would  have 
provided,  in  part: 

(a)  In  cases  in  which  the  actions  or  proposed  actions  of  an  Indian 
tribe  impact,  or  threaten  to  impact,  the  ownership  or  use  of  the  private 
property  of  another  person  or  entity,  including  access  to  such  property 
or  the  receipt  of  water,  electricity  or  other  utility  to  such  property,  the 
Indian  tribe  receiving  funds  under  this  Act  or  tribal  officials  of  such  tribe, 
acting  in  an  official  capacity,  shall  ~ 

(1)  be  subject  to  the  jurisdiction,  orders,  and  decrees  of  the 
appropriate  state  court  or  federal  court  of  general  jurisdiction  for 
requests  of  injunctive  relief,  damages,  or  other  appropriate  remedies; 
and 

(2)  shall  be  deemed  to  have  waived  any  sovereign  immunity  as  a 
defense  to  such  court's  jurisdiction. 

Fundamental  Change  in  the  Law.  It  is  important  to  emphasize  that  the 
language  in  section  329  would  bring  about  a  fundamental  change  in  federal  law 
and  in  the  relationships  among  Indian  tribes,  the  federal  government  and  the 
states.  Congress  and  the  Supreme  Court  have  recognized  that  tribal 
governments  possess  the  governmental  authority  to  regulate  the  use  of 
private  property  within  reservation  boundaries.  Much  of  the  relevant  law  has 
been  discussed  in  the  testimony  of  other  witnesses,  including  such  matters  as 
tribal  authority  to  regulate  the  sale  of  liquor  within  reservation  boundaries 
pursuant  to  a  delegation  of  authority  from  Congress,  United  States  v.  Mazurie, 
419  U.S.  544  (1975),  and  the  "exceptions"  to  the  rule  announced  in  Montana  u. 
United  States,  450  U.S.  544,  565-66  (1981). 

In  addition,  a  number  of  statutes  enacted  by  Congress  in  recent  years 
expressly  or  impUcitly  recognize  tribal  government  authority  over  all  persons 
and  private  lands  within  reservation  boundaries.  For  example,  several  of  the 
major  federal  environmental  statutes  include  provisions  authorizing  the 
Environmental  Protection  Agency  (EPA)  to  treat  Indian  tribes  like  states  for 
certain  purposes,  including  the  Safe  Drinking  Water  Act,  42  U.S.C.  §  SOOj- 
11(a)(1),  Clean  Water  Act,  33  U.S.C.  §  1377,  and  Clean  Air  Act,  42  U.S.C. 
§  7601(d).  These  statutory  provisions  and  EPA's  implementing  regulations  are 
briefly  discussed  in  'Testimony  of  Susan  M.  Williams,"  which  was  presented  at 
the  September  24  hearing.  As  implemented  by  EPA,  tribes  that  choose  to 
assume  responsibihties  like  those  of  states  will  generally  do  so  for  all  regulated 
persons  and  entities  within  reservation  boimdaries. 

In  addition  to  these  statutes.  Congress  has  expressly  recognized  tribal 
authority  over  privately  lands  within  reservation  boundaries  in  two  other 
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statutes  —  the  Native  American  Graves  Protection  and  Repatriation  Act,  25 
U.S.C.  §§  3001  -  3013,  and  the  National  ffistoric  Preservation  Act,  16  U.S.C. 
§§  470  -  470w-6.  Both  of  these  statutes  define  the  term  "tribal  lands"  to 
include  all  lands  within  the  exterior  boundaries  of  any  Indian  reservation.  25 
U.S.C.  §  3001(15),  16  U.S.C.  §  470w(14),  respectively.  Under  NAGPRA,  a 
tribe  has  the  right  to  control  the  excavation  and  may  have  the  right  to  control 
the  disposition  of  Native  American  human  remains,  funerary  objects,  sacred 
objects  and  objects  of  cultural  patrimony  if  such  materials  are  imbedded  in  the 
ground  within  reservation  boundaries.  25  U.S.C.  §  3002(c).  UnderNHPA,  a 
tribe  may  assume  the  functions  that  would  otherwise  be  performed  by  the 
State  Historic  Preservation  OflBcer  (SHPO)  for  all  "tribal  lands,"  including  all 
lands  within  reservation  boundaries.   16  U.S.C.  §  470a(d)(2).  If  a  tribe 
assumes  the  role  of  the  SHPO  for  purposes  of  consultation  with  federal 
agencies  pursuant  to  section  106  of  the  NHPA,  the  statutory  language 
provides  that,  with  respect  to  private  land  within  reservation  boundaries,  at 
the  request  of  the  landowner  the  SHPO  may  participate  in  section  106 
consultation  in  addition  to  (and  not  in  place  of)  the  tribal  preservation  official. 
This  language  makes  it  absolutely  clear  that  Congress  intended  for  tribes  to 
perform  this  regulatory  function  with  respect  to  private  lands  within 
reservation  boundaries. 

If  language  such  as  that  in  section  329  were  to  be  enacted,  how  could 
tribal  governments  afford  to  help  carry  out  these  federal  laws?  Any  tribe 
attempting  to  exercise  governmental  authority  affecting  private  property 
would  face  a  constant  threat  of  having  to  defend  its  proposed  actions  in  court. 
And  the  htigation  would  not  even  be  carried  out  in  the  tribe's  own  courts,  but 
rather  in  the  courts  of  other  sovereigns,  i.e.,  the  states  or  the  federal 
government.  One  hkely  result  of  the  enactment  of  language  such  as  that 
contained  in  section  329  would  be  that  federal  laws  would  simply  go  unenforced 
on  private  lands  within  reservation  boundaries. 

Many  tribal  governments  have  made  great  strides  in  assuming 
responsibilities  in  our  federal  system  hke  those  performed  by  the  states 
pursuant  to  statutes  such  as  those  Usted  above.  The  notion  of  subjecting 
tribal  regulatory  actions  to  challenge  in  state  courts  is,  quite  simply, 
diametrically  at  odds  with  the  intent  of  Congress  expressed  in  the  numerous 
legislative  enactments  that  encourage  tribal  governments  to  assume 
regulatory  functions  to  help  carry  out  federal  laws  in  partnership  with  federal 
agencies. 

When  Congress  enacted  the  tribal  amendments  to  the  major  federal 
environmental  statutes,  some  issues  regarding  the  scope  and  proper  forums 
for  judicial  review  may  not  have  been  considered.  For  example,  in  programs 
conducted  by  states  pursuant  to  a  delegation  of  authority  from  EPA,  an 
administrative  appeal  to  the  EPA  Environmental  Appeals  Board  (EAB)  is 
available  and  is  a  prerequisite  to  judicial  review  in  federal  court.  40  C.F.R. 
§§  1.25(e),  124.19(f).  See  generally  Nancy  B.  Firestone,  The  Environmental 
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Protection  Agency's  Environmental  Appeals  Board,  1  ENVT'L  LAWYER  1  (1994). 
The  EAB,  however,  does  not  have  jurisdiction  over  permits  issued  by  states 
under  an  EPA-authorized  state  program  (as  distinct  from  an  EPA-delegated 
program).  In  re  Great  Lakes  Chemical  Corp.,  RCRA  Appeals  Nos.  92-34,  36, 
37,  at  4  (EAB  July  7, 1994).  In  such  situations,  judicial  review  is  in  state  court 
rather  than  in  federal  court.  In  certain  circumstances,  the  U.S.  Supreme 
Court  may  review  the  decision  of  the  highest  court  of  a  state  involving  a 
dispute  arising  under  a  state  program  carried  out  pursuant  to  a  federal 
environmental  statute,  other  than  an  EPA-delegated  program.  For  example,  in 

PUD  No.  1  of  Jefferson  County  v.  Washington  Dep't  of  Ecology, U.S. ,  114 

S.Ct.  1900  (1994),  the  Supreme  Court  decided  a  case  involving  certification  by 
a  state  agency  under  section  401  of  the  Clean  Water  Act,  33  U.S.C.  §  1341. 
This  case  came  to  the  U.S.  Supreme  Court  on  petition  for  certiorari,  which  the 
Court  granted  in  order  to  resolve  a  difference  of  opinion  among  the  highest 
courts  of  several  states. 

Had  such  a  case  arisen  in  the  context  of  section  401  certification  by  a 
tribe  that  had  been  determined  by  EPA  to  quaUfy  for  "treatment  as  a  state,"  it 
is  not  clear  whether  there  would  have  been  federal  court  jurisdiction.  This 
ambiguity  could  be  clarified  by  amending  the  statute  authorizing  certiorari,  28 
U.S.C.  §  1257,  so  that  it  would  include  federal  questions  arising  in  decisions 
rendered  by  the  hi^est  courts  of  Indism  tribal  governments.  See  Robert  N. 
Clinton,  Tribal  Courts  and  the  Federal  Union,  26  WILLAMETTE  L.  REV.  841, 
893,  n.l26  (1990).  The  American  legal  tradition  requires  that  the  proper  forum 
for  federal  court  review  of  the  decisions  of  the  highest  courts  of  the  states  be 
the  U.S.  Supreme  Court.  When  tribal  governments  perform  functions  like 
those  of  the  states  in  our  federal  system,  the  highest  courts  of  the  tribes  should 
be  treated  with  the  same  measure  of  respect. 


Fundamental  Change  in  the  Trust  Relationship.  In  addition  to  changing 
the  statutory  law,  section  329  would  bring  about  a  fundamental  change  in  the 
relations  between  the  United  States  and  the  tribes,  relations  which  contributed 
to  the  formation  of  this  country  and  our  federal  system  of  govenunent.  A  basic 
aspect  of  the  federal-tribal  relationship  is  that  the  federal  government  has  long 
assumed  the  role  of  protecting  the  right  of  tribes  to  a  measvu-ed  separatism. 
The  federal  government  has  done  this,  in  part,  by  defending  the  institutions  of 
tribal  government  from  intrusions  by  the  institutions  of  state  governments. 
This  role  is  based  in  part  on  treaty  obUgations  of  the  United  States  to  protect 
Indian  nations.  E.g.  Treaty  with  the  Menominee,  March  30,  1817,  7  Stat.  153, 
reprinted  in  11  Kappler,  INDIAN  AFFAIRS:  LAWS  AND  TREATIES  138  (Chiefs  of 
the  Menominee  Tribe  acknowledged  themselves  "to  be  under  the  protection  of 
the  United  States,  and  of  no  other  nation,  power,  or  sovereign"). 

The  federal  government's  role  in  protecting  tribal  governments  from 
intrusions  by  state  governments  is  part  of  the  doctrine  of  the  federal  trxist 
responsibihty.  In  1994  Congress  expressly  recognized  that  the  tnist 
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responsibility  "includes  the  protection  of  the  sovereignty  of  each  tribal 
government."  Indian  Tribal  Justice  Act  of  1994,  Pub.  L.  No.  103-176,  25 
U.S.C.  §  3601.  This  statutes  also  expressly  states  that  "tribal  justice  systems 
are  an  essential  part  of  tribal  government." 

Language  such  as  that  in  section  329  would  be  a  wholesale  abdication  of 
the  federal  trust  responsibility.  The  continuation  of  the  long-standing  special 
relationship  that  the  United  States  has  with  Indian  tribes  requires  that 
matters  that  are  rightfiilly  subject  to  adjudication  in  tribal  forums  not  be  given 
to  the  states  over  the  objections  of  the  tribes.  Efforts  to  enact  legislation  such 
as  section  329  strike  at  the  heart  of  federal-tribal  relations. 


Fundamental  Change  in  Policy.  Legislation  such  as  section  329  would  be 
fundamentally  inconsistent  with  the  bi-partisan  federal  Indian  policy  of  the 
last  quarter  century,  the  policy  generally  known  as  "Self-Determination."  The 
policy  of  Self-Determination  is  codified  in  nimierous  statutes  and  has  been 
embraced  in  poUcy  statements  issued  by  Presidents  of  both  parties.  Two  of 
the  most  influential  Presidential  policy  statements  were  those  issued  by 
President  Nixon  on  July  8,  1970,  and  by  President  Reagan  on  January  24, 
1983. 

Throughout  the  Self-Determination  era,  the  federal  pohcy  toward  Indian 
tribes  has  emphasized  strengthening  the  institutions  of  tribal  governments. 
Section  329  would  allow  any  person  who  objects  to  the  exercise  of  tribal 
governmental  authority  to  bjrpass  tribal  court  and  go  directly  to  federal  or 
state  court.  Such  a  federal  law  would  strike  a  crippling  blow  to  the  efforts  of 
tribal  officials  to  build  effective  governmental  institutions  and  would  be  a 
complete  change  of  direction  fi-om  recent  federal  legislation  which  supports  the 
development  of  tribal  courts,  including  the  Indian  Tribal  Justice  Act  of  1994,  in 
which  Congress  recognized  that  tribal  justice  systems  are  "the  appropriate 
forums  for  the  adjudication  of  disputes  affecting  personal  and  property  rights." 
25  U.S.C.  §  3601(6). 

As  a  matter  of  federal  policy,  disputes  involving  tribal  governments 
should  be  heard  first  in  tribal  courts.  Some  of  the  witnesses  at  the  September 
24  hearing,  including  in  particular  Susan  WilUams  and  Douglas  Endreson, 
discussed  the  issue  of  waivers  of  tribal  sovereign  immunity  for  actions  in  tribal 
courts.  A  growing  number  of  tribes  have  waived  sovereign  immunity  for 
lawsuits  in  tribal  courts,  and  some  tribal  courts  have  rendered  common  law 
rulings  finding  waivers  of  tribal  sovereign  immunity  for  certain  kinds  of  cases. 
Many  of  the  witnesses  that  expressed  opposition  to  statutory  language  like 
that  in  section  329  at  the  September  24  hearing  expressed  the  view  that, 
where  such  waivers  of  tribal  sovereign  immunity  so  permit,  tribal  forums  are 
the  proper  fonuns  for  adjudicating  disputes  against  tribes  and  tribal  agencies 
and  officieds. 


I 
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The  experience  of  the  Menominee  Tribe,  which  included  termination  in 
1961  and  restoration  to  federally-recognized  status  in  1973,  is  unique  among 
the  tribes  and  should  be  noted  by  the  Committee.  Federal  legislation  which 
restored  the  Tribe  to  federally-recognized  status  included  a  requirement  that  a 
constitution  be  adopted  by  the  Tribe  and  approved  by  the  Secretary  of  the 
Interior.  25  U.S.C.  §  903c.  The  Menominee  Constitution  and  ByLaws 
(approved  by  the  Secretary  in  1979)  includes  a  provision  for  the  establishment 
of  a  tribal  court  as  a  co-equal  branch  of  government.  Powers  of  the  tribal 
judiciary  include  the  power  to  resolve  disputes  between  and  among  persons 
arising  under  the  Constitution  and  laws  of  the  Tribe  as  well  as  those  arising 
under  the  Constitution  and  laws  of  the  United  States.  The  Tribe's  Constitution 
waives  tribal  sovereign  immunity  for  actions  in  tribal  court  and  requires 
persons  seeking  redress  against  the  Tribe  to  exhaust  all  tribal  remedies  before 
seeking  redress  in  federal  court. 

We  urge  the  Committee  to  note  that  the  solution  of  adjudicating 
disputes  involving  tribal  agencies  and  officials  has  been  part  of  Menominee 
tribsd  law  for  seventeen  years.  The  current  federal  policy  of  supporting  the 
development  tribal  courts  as  the  appropriate  forums  for  adjudication  of 
disputes  arising  within  reservations,  including  disputes  against  tribal  agencies 
and  officials,  has  been  tested  in  the  courts  of  the  Menominee  Tribe  and  has 
proven  successful.  In  our  experience,  exhaustion  of  tribal  court  remedies 
places  no  inordinate  hardships  on  potential  Utigants. 


Indian  Self-Determination  as  a  Human  Rights  Issue.  The  federal 
commitment  to  Indian  self-determination  should  be  seen  as  a  human  rights 
issue.  Indian  tribes  are  significant  participants  in  the  worldwide  struggle  for 
the  recognition  of  the  human  rights  of  indigenous  peoples.  The  United  Nations 
is  currently  considering  the  adoption  of  a  Declaration  on  the  Rights  of 
Indigenous  Peoples.  A  draft  of  this  Declaration  was  approved  by  the 
Subcommission  on  Prevention  of  Discrimination  and  Protection  of  Minorities  in 
1994,  resolution  1994/45,  Aug.  26,  1994,  and  is  currently  under  consideration 
in  the  Commission  on  Human  Rights.  Reprinted  in  S.  James  Anaya, 

Indigenous  peoples  in  International  Law  207  (1996).  Article  3  of  the 

draft  Declaration  provides: 

"Indigenous  peoples  have  the  right  of  self-determination.  By  virtue  of 
that  right  they  freely  determine  their  political  status  and  freely  pursue 
their  economic,  social  and  cultural  development." 

Many  generations  ago  Indian  tribes  and  federal  government  officials 
entered  into  treaties,  and  Congress  enacted  statutes,  that  recognized  the 
rights  of  tribes  to  continue  to  continue  to  exist  as  distinct  peoples,  including 
exercising  self-government  within  their  recognized  territories.  When  Indian 
tribes  entered  into  treaties,  they  generally  acknowledged  the  superior 
sovereignty  of  the  United  States,  which  agreed  to  protect  the  tribes  in  their 
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rights  to  continue  to  exist  as  a  distinct  self-governing  communities.  E.g., 
Treaty  with  the  Menominee,  1817,  cited  earher.  Entering  into  such  a  treaty 
can  be  seen  as  an  act  of  self-determination,  since  it  is  entering  into  a 
relationship  with  a  more  powerful  sovereign. 

The  United  States  has  since  unilaterally  changed  the  terms  of  this 
arrangement,  during  the  "allotment"  era  of  federal  policy  and  again  for  many 
tribes,  including  the  Menominee  Tribe,  during  the  "termination"  era  of  federal 
policy. 

But  Indian  tribes  and  nations  still  seek  self-determination.  Government 
is  a  social  compact,  and  the  government  that  the  American  people  created  has 
made  commitments  to  preserve  the  right  of  Indian  tribes  to  carry  on  as 
sovereign  governments.  When  tribes  exercise  governmental  authority,  some 
people,  tribal  members  and  nonmembers  alike,  may  be  faced  with  certain 
restrictions  on  what  they  might  otherwise  like  to  do  with  their  property.  The 
rights  and  interests  of  individuals  need  to  be  respected,  but  it  must  be  possible 
to  accommodate  such  rights  and  interests  while  still  honoring  the  national 
commitment  to  the  right  of  Indian  tribes  to  self-determination.  Congressional 
support  for  the  development  of  tribal  judicial  systems  must  be  part  of  the 
answer  to  this  challenge. 
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TESTIMONY  BY  BOBBY  WHTTEFEATHER 
CHAIRMAN,  RED  LAKE  BAND  OF  CHD'PEWA  INDIANS 


I  want  to  thank  Chairman  McCain,  Vice  Chaiiman  Inouye,  and  the  Members  of  the 
Committee  for  this  opportunity  to  provide  written  testimony  on  this  subject  which  goes  to 
the  very  heart  of  Indian  existence,  and  especially  die  existence  of  the  Red  Lake  Nation. 

Because  of  our  unchallenged,  unique  legal  and  historical  status,  it  is  important  that  the 
record  reflect  precisely  and  coherently  the  distinctive  nature  of  our  nation,  the  Red  Lake 
Nation,  and  the  unique  hardships  this  callous  thrust  at  sovereign  immunity,  if  successful, 
would  impose  on  the  people  of  Red  Lake. 

First,  let  me  begin  by  stating  that  the  Red  Lake  Nation  has  a  special  stake  in  this  debate. 
It  is  absolutely  essential  that  this  Conunittee  and  die  Congress  understand  and  appreciate 
the  unique  nature  of  the  Red  Lake  Nation. 

In  McClanahan  v.  Arizona  State  Tax  Commission  (411  U.S.  164,  172  (1973)),  die 
Supreme  Court  stated  in  regards  to  all  Indian  tribes,  "their  claim  to  sovereignty  long 
predates  that  of  our  own  Government" 

This  long  history  is  for  us,  the  Red  Lake  Nation,  unbroken.  The  land  of  the  Red  Lake 
Nation  has  never  been  divided,  diminished,  disbursed,  or  Allotted.  The  inherent  right  of 
our  self-government  precedes  die  U.S.  Constitution,  and  neither  die  Traditional  Chiefs 

1 


694 


nor  the  Tribal  Council  of  the  Red  Lake  Nation  has  ever  relinquished  any  part  of  tfiis 
sovereign  right. 

The  Red  Lake  Band  of  Chippewa  Indians  live  on  our  aboriginal  homeland  in  northern 
Minnesota  of  835,842  acres  of  land  and  water.  Prior  to  the  Old  Crossing  Treaty  of  1863, 
the  seven  bands  who  comprise  the  Red  Lake  Chippewas  owned  and  controlled  more  than 
13  million  acres  of  land  in  northwest  Minnesota,  extending  into  North  Dakota  to  the  west 
and  Canada  to  the  north. 

All  our  land  is  and  always  has  been  held  in  common  by  all  members  of  the  Red  Lake 
Nation.  Sovereign  authority  is  vested  in  us  as  a  people  —  and  is  exercised  as  a  Tribal 
right,  not  an  individual  right. 

There  is  further  proof  of  the  pristine  and  untarnished  sovereign  authority  of  the  Red  Lake 
Nation:  we  rejected  the  conditions  of  the  Dawes  Act  of  1887,  and  we  rejected  state 
jurisdiction  through  P.L.  83-280,  Civil  and  Criminal  Jurisdiction  on  Reservations. 

Thus,  as  the  Red  Lake  Tribal  Council  exercises  its  power  of  self-government  today,  it 
does  so  by  reason  of  our  aboriginal  Tribal  sovereignty,  not  by  the  delegation  of  those 
powers  from  the  federal  government.   Some  tribes  have  not  acted  on  this  more  basic 
principle  of  federal  Indian  law  and  have  actively  sought  legislation  that  would  further 
infringe  on  Tribal  sovereignty,  such  as  gaming  legislation.    We  have  rejected  that 
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course. 


Sovereignty  for  us  is  a  very  serious  matter.   It  is  more  than  die  power  to  issue  our  own 
license  plates,  or  build  and  maintain  our  roads  and  schools,  or  preserve  and  use  our 
forests,  or  even  maintain  a  constant  vigil  against  potential  threats  coming  from 
Washington,  such  as  diis.  Sovereignty  is  at  the  essence  of  our  tribe,  our  common 
existence,  and  our  history  witfi  non-Indian  governments.   Forced  restrictions  on  tribal 
sovereign  immunity,  or  its  complete  elimination  (as  some  of  those  who  covet  Indian  land 
propose)  would  wreak  incalculable  damage  on  our  unique  tribal  way  of  life  and 
coexistence. 

Second,  we  of  Red  Lake  stand  squarely  with  our  brethren,  the  Flathead  nation,  the 
Lummis,  Chickasaws,  the  Sioux,  Navajo,  Tulalip,  and  many  other  tribes  represented  at 
the  September  24  hearing,  in  their  strong  and  moving  expressions  for  the  legal, 
substantive,  theoretical,  and  practical  rationale  for  tribal  sovereignty  and  its  integral 
component,  sovereign  immunity. 

I  commend  to  the  consideration  of  the  Committee  the  concluding  remarks  of  Mr.  Herb 
Yazzie,  Attorney  General  of  the  Navajo  Nation.   Although  it  is  rarely  mentioned  now, 
Mr.  Yazzie  was  right  to  point  out  that  Indian  peoples  over  200  years  ago  taught  the 
European  immigrants  to  North  America  much  about  democracy.   It  is  unfortunate  that,  in 
the  Capitol  of  the  U.S.  government  in  Washington,  D.C.  today,  we  find  tribes  needing  to 
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defend  our  long  practice  of  justice  and  respect  for  individual  rights  and  democracy.   To 
suggest  that  Indian  nations  somehow  provide  less  justice  than  do  the  states,  I  consider  sad 
and  offensive,  and  patendy  inaccurate. 

And  again,  though  it  is  mentioned  in  these  modem  times  rarely  or  not  at  all,  I  commend 
to  the  consideration  of  every  American,  Native  or  otherwise,  the  early  history  of  the 
Chickasaw  Nation  as  a  reliable  ally  of  the  besieged  Continental  Congress.   Many  do  not 
know  the  story,  as  recounted  by  Chickasaw  Governor  Bill  Anoatubby,  that  just  fifty  years 
later  the  ungrateful  young  American  Republic  demanded  that  the  Chickasaw  surrender 
their  lands. 

That  story  is  important  as  background  and  historical  context,  against  which  sovereign 
immunity  stands  as  one  of  our  cornerstones  of  Indian  independence  and  self- 
determination.   For  in  the  American  system,  laws  and  legal  tools  have  not  always  served 
Indian  peoples  well,  but  sovereign  immunity  has  consistendy  served  as  a  pillar  of  our 
self-governance.   After  innumerable  sworn  promises  and  broken  treaties,  any  discussion 
of  a  forcible  waiver  of  sovereign  immunity  is  a  ghasdy  and  solemn  matter. 

Third,  much  of  the  testimony  of  those  who  would  seek  to  undermine  sovereign  immunity, 
Indian  sovereignty,  and  Indian  peoples  generally,  is  based  on  misunderstanding,  myths, 
and  misrepresentation  of  the  law  or  the  facts  cited.   Some  of  what  they  state  is  simply 
offensive.  Whether  by  effect  or  design,  much  of  what  they  propose  would  serve  only  to 
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continue  the  steady  erosion  of  Indian  rights  and  lands  that  has  occurred  over  the  last  four 
centuries.   Although  attacking  sovereign  immunity  is  a  relatively  new  tactic,  the  ultimate 
goal  remains  the  same:  the  misappropriation  of  Indian  lands  and  the  debasement  of  our 
property  rights  in  order  to  £avor  non-Indian  firiends  of  some  federal  and  state  elected 
officials. 

Mr.  Darrel  Smith  of  South  Dakota,  and  a  few  other  witnesses  at  the  hearing  on 
September  24,  took  much  time  describing  stories  of  alleged  injustices  at  the  hands  of 
tribes  and  tribal  justice  systems.   Even  were  these  stories  to  be  proven  true,  they  do  not 
argue  for  the  wholesale  abolition  of  tribal  justice  and  self-government  any  more  than  the 
stories  of  injustices  wrought  by  state  and  federal  courts  which  fill  the  newspapers  and 
provide  new  material  to  TV  drama  after  TV  drama  would  cause  the  same  to  occur  to 
those  courts.   If  our  opponents  present  as  their  most  significant  argument  a  loose 
collection  of  grievances  and  stories,  a  thrown-together  potpourri  of  anecdotal  evidence, 
then  this  misguided  attempt  to  target  sovereign  immunity  should  go  no  further. 

Mr.  Smith  told  a  story  of  several  Indian  youdis  committing  vandalism  on  the  Standing 
Rock  Sioux  Indian  reservation.  Jesse  Taken  Alive,  Chairman  of  die  Standing  Rock  Sioux 
tribe,  stated  diat  die  situation  is  being  dealt  with.   Yet,  Mr.  Smidi  stands  in  harsh 
judgment  of  the  Sioux  and  dieir  tribal  courts.   Should  this  Committee  similarly  criticize 
the  entire  American  criminal  justice  system  for  one  of  the  many  well-publicized 
miscarriages  of  justice  over  the  last  several  years  diat  have  occurred  in  the  non-Indian 
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courts  of  South  Dakota? 


Just  to  the  west  of  Mr.  Smith's  South  Dakota,  Chairwoman  Swaney  and  the  people  of  the 
Flathead  Nation  have  undertaken  a  comprehensive  tribal  justice  program,  with  the 
cooperation  of  Montana  state  and  local  governments,  to  reduce  the  number  of  crimes  and 
incarcerated  tribes  people.  The  Flathead  Nation's  concerted,  successful  efforts  to 
strengthen  its  justice  system  and  address  the  resolution  of  disputes  points  out,  once  again, 
that  Indian  self-government,  sovereignty,  and  sovereign  immunity  are  working.   They 
should  not  be  "reformed"  by  those  who  stand  to  benefit. 

Further,  it  should  be  noted  that  Mr.  Smith  of  South  Dakota  cited  the  Dawes  Act  and  the 
surplus  land  Acts  as  the  origin  of  his  and  his  family's  residence  on  Sioux  land.  This  is 
not  unsoiled  justification.   The  Dawes  Act  and  the  Allotment  Era  were  instituted  by  the 
United  States  in  a  deliberate  attempt  to  destroy  traditional  Indian  governments  and  social 
institutions  and  to  tear  Indian  f>eople  from  their  culture.   It  was  forced  assimilation  into 
an  anti-Indian  America,  which  conveniendy  displaced  Indian  peoples  from  their  land  and 
caused  the  wholesale  transfer  of  land  and  valuable  property  rights  to  non-Indians.  Tribes 
in  Minnesota 'and  across  America  refused  to  accept  the  conditions  of  the  Dawes  Act  of 
1887,  and  today  that  Act  stands  as  one  of  the  most  destructive  pieces  of  federal 
legislation  ever  directed  toward  a  class  of  people  by  the  U.S.  government.   If  this  is  legal 
justification,  it  is  also  bankrupt  morality  and  no  guide  for  this  Committee  in  1996 
America. 
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Further,  the  Allotment  Era  is  directly  responsible  for  much  of  the  conflict  between  Indian 
nations  and  non-Indian  property  owners,  for  it  resulted  in  the  checkerboard  land 
ownership  patterns  which  now  exist  within  most  Indian  nations.   The  ugly  after-effects  of 
the  misguided  Allotment  Era  are  directly  responsible  for  this  hearing  today;  and  yet, 
some  would  compound  the  problem  in  order  to  solve  it,  by  proposing  even  uglier 
legislation  ~  the  forced  debilitation  of  tribal  sovereign  immunity.    And  for  seemingly  the 
same  purposes  of  the  Allotment  Act:  dispossession  of  Indian  lands  and  the  destruction  of 
Indian  economic  self-sufficiency. 

Fourth,  it  is  clear  that  Indian  economic  self-sufficiency  and  tribal  economic  development 
is  truly  at  stake  at  this  hearing,  and  under  attack  by  those  who  are  attacking  tribal 
sovereign  immunity.    Sovereign  immunity  is  one  of  the  principal  tools  used  by  tribal 
governments  in  our  economic  dealings  —  and  whether  to  waive  it  or  exercise  it  is  a 
judgment  tribes  need  to  be  able  to  make.  Just  as  all  governments  contract,  regulate,  tax, 
license,  and  decide  legal  and  economic  relationships  with  those  who  deal  within  their 
jurisdiction  and  certainly  those  who  deal  directly  with  them  as  a  government,  so  too  do 
tribal  governments. 

The  Washington  state  opponent  of  tribal  sovereign  immunity,  Jim  Johnson,  cited 
Professor  Joseph  Kalt's  statement  at  the  recent  hearing  before  this  Committee  regarding 
economic  development  on  reservations: 

The  central  problem  is  to  create  an  environment  in  which  investors  — 
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whether  tribal  members  or  outsiders  -  feel  secure  and  therefore  are  willing 
to  put  energy,  time,  and  capital  into  the  tribal  economy. 


Mr.  Johnson  apparently  believes,  although  he  offers  no  proof,  that  there  is  uncertainty 

and  intolerance  for  risk  on  the  part  of  non-Indian  investors;  and  that  it  is  caused  by  tribal 

sovereign  immunity;  and  that  this  condition  will  be  cured  by  a  "one  size  fits  all"  federally 

mandated  forcible  waiver  of  tribal  sovereign  immunity.   Yet  Professor  Kalt's  actual 

testimony  was  quite  firm  in  support  of  sovereignty,  and  he  issued  a  very  different 

prescription: 

We  caimot  find  a  single  case  of  sustained  economic  development  where  the 
tribe  is  not  in  the  driver's  seat. 


Besides  anecdotal  evidence,  and  a  suggestive  and  unsupported  reference  to  alleged 
investor  uncertainty,  our  opponents  did  offer  varied  legal  arguments.   Mr.  Long,  Chief 
Deputy  Attorney  General  of  the  State  of  South  Dakota,  offered  a  brief  arguing  that  1) 
tribal  sovereign  immunity  is  relatively  undiminished  in  its  potency  after  200  years;  2)  the 
sovereign  immunity  of  U.S.  states,  the  U.S.  federal  government,  local  governments  and 
municipalities  has  been  critically  curtailed;  and  3)  the  commercial  activities  of  foreign 
nations  under' U.S.  courts  differ  markedly  from  the  status  of  Indian  tribes. 

While  many  legal  scholars  will  argue  with  Mr.  Long,  especially  on  points  1)  and  2), 
tribal  sovereign  immunity  is  not  comparable  to  that  of  U.S.  states  or  local  governments. 
As  Indian  and  non-Indian  leaders  have  stated,  and  restated,  again  and  again  at  hearings 
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before  this  and  other  bodies,  the  United  States  is  in  a  govemment-to-govemment 
relationship  with  tribes.  It  is,  in  feet,  unconstitutional  for  a  state  to  superimpose  another 
legal  relationship  upon  a  tribe,  or,  for  that  matter,  the  federal  government  to  back  away 
fircMn  its  own  Constitution,  legal  precedents,  treaties,  and  history. 

While  the  U.S.  government  has  abrogated  a  portion  of  its  sovereign  immunity,  primarily 
in  the  areas  of  torts  and  contracts,  this  is  an  instance  of  Congress  re-defining  the 
boundaries  of  its  own  federal  immunity,  often  in  concert  with  the  establishment  of  some 
additional  resolution  mechanism  such  as  the  Federal  Tort  Claims  Act.   Both  Executive 
statement  and  Congressional  legislation  on  the  issue  of  Indian  governance  have  been 
entirely  clear,  in  the  past  and  most  recently.  They  have  not  wavered  from  strong  tribal 
governance,  economic  development  and  self-sufGciency.   For  this  reason,  a  forced 
restriction  or  elimination  by  Congress  of  tribal  sovereign  immunity  would  not  only  be  a 
death  blow  to  tribal  governance  but  wholly  incompatible  with  on-going  federal  policies  to 
encourage  tribal  sovereignty  and  economic  development.   An  assault  on  tribal  sovereign 
immunity  would  of  necessity  be  a  cheap  legislative  whittling-away  of  our  rights,  rather 
tfian  a  truly  integral  and  relevant  component  in  the  evolving,  strengthening  relationship 
between  tribes  and  the  U.S.  government. 

Fifth,  it  is  important  to  note  the  position  of  the  U.S.  government,  as  stated  by  Associate 
Solicitor  Anderson,  on  "the  integral  function  which  sovereign  immunity  serves"  in  Indian 
self-government  and  self-determination. 
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Solicitor  Anderson  pointed  out  that  as  recently  as  1994  the  Congress  affirmed  tfiat  "the 
United  States...  recognizes  the  sovereignty  of  those  tribes"  (Federally  Recognized  Indian 
Tribe  List  Act).  The  office  of  the  Secretary  of  Interior  indicated  that  tribes  possess 
immunities  deriving  from  their  govemment-to-govemment  relationship  with  the  United 
States. 

This  vital  govemment-to-govemment  relationship  follows  from  an  older,  somewhat 
paternalistic  attitude  that  saw  tribes  as  "domestic,  dependent  nations"  {Cherokee  Nation  v. 
Georgia,  30  U.S.  (5  Pet.)  1  (1831)).   Solicitor  Anderson  affirmed  that  "the  genesis  of  the 
govemment-to-govemment  relationship  between  Indian  tribes  and  the  United  States  is  the 
Constitution." 

Moving  closer  to  the  topic  of  the  Committee's  consideration,  Solicitor  Anderson  stated: 

[T]ribes...  possess  all  powers  of  government,  except  those  which  have  been 
expressly  extinguished  by  Congress  or  which  the  Supreme  Court  has  mled 
are  inconsistent  with  overriding  national  interests. 

I  consider  this  to  be  a  very  important  statement.   If  die  Supreme  Court  has  only  forcibly 
restricted  tribal  sovereign  immunity  under  conditions  of  "overriding  national  interests," 
that  poses  the  looming  question  to  this  Congress  of  why  it  should  now  depart  from  such 
an  elegant  standard. 

Solicitor  Anderson  did  address  civil  jurisdiction,  the  source  of  the  complaints  of  many  of 
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this  hearing's  non-Indian  witnesses.   He  stated  that: 

Since  tribal  civil  jurisdiction  concerns  those  matters  which  are  linked  most 
intimately  with  tribal  identity,  the  exercise  of  broad  tribal  civil  jurisdiction 
is  essential  to  the  maintenance  of  a  vigorous  tribal  government. 


Civil  jurisdiction  js  vital  to  sovereignty.   It  is  an  issue  of  respect  for  our  institutions  and 
respect  for  our  govemment-to-govemment  relationship  with  the  United  States.   At  a  more 
concrete  level,  in  1992  the  Congress  recognized  the  importance  of  tribal  courts  by 
passing  the  Indian  Tribal  Justice  Support  Act.  Tribal  justice  and  civil  jurisdiction  is  thus 
a  growing,  strengthening  institution. 

Solicitor  Anderson  referenced  the  specific  issue  of  waiver  of  sovereign  immunity  for  both 
tribes  and  the  U.S.  federal  government.   It  is  significant  that  Congress  did  waive  the 
federal  government's  own  sovereign  immunity  under  the  Federal  Tort  Claims  Act  system 
—  where  even  Indian  tribes,  acting  as  contractors  for  federal  functions,  can  be  petitioned 
for  grievances  -  yet  even  then,  this  system  was  specifically  established  without  affecting 
tribal  sovereign  immunity. 

There  are  very,  concrete  dangers,  to  tribes  and  to  the  core  concept  of  justice,  inherent  in 
forced  restriction  of  tribal  sovereign  immunity.   A  blanket  forcible  waiver  would  allow 
anyone  to  pick  and  choose  between  justice  systems,  "court  shopping"  for  the  favored 
verdict.   A  snarl  of  inconsistent  decisions  would  be  just  one  of  the  many  unpleasant 
outcomes.   Lost  resources  spent  in  frivolous,  hostile  litigation  in  courts  historically 
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antagonistic  to  Indians,  is  another. 

Finally,  Solicitor  Anderson  confix>ntBd  the  naked  thuggery  of  the  recent  behind-the-scenes 

battles  over  appropriations  to  tribes,  where  receipt  of  federal  funds  by  tribes  was  to  be 

linked  to  an  automatic  elimination  of  tribal  sovereign  immunity: 

Judgment  funds  are  the  tribes'  money.   When  die  United  States  pays  what  it 
owes  a  tribe  for  a  wrong  committed  against  the  tribe,  it  should  not  attach 
burdensome  and  sovereignty-impairing  conditions  to  the  payment  of  what  is 
rightfully  die  tribe's  money,  free  and  clear. 

. .  .Any  erosion  of  tribal  sovereign  immunity  would  undermine  one  of  the 
most  fundamental  principles  of  government. 

I  would  add  that  any  Congressional  erosion  of  tribal  sovereign  immunity,  would 
undermine  one  of  the  most  fundamental  principles  of  government  under  the  U.S. 
Constitution.   Any  Congressional  action  to  eliminate  or  forcibly  restrict  tribal  sovereign 
immunity  would  be  not  untrammeled,  but  highly  circumscribed  by  the  responsibility  to 
tribes  established  by  legal  precedent  and  by  stated  Congressional  Act  and  intent.   Looking 
at  the  larger  picture,  die  overall  strengthening  course  of  tribal  relations  widi  the  U.S.  and 
tribal  economic  development  would  demand  that  the  federal  government  let  stand, 
unabridged  and  uninjured,  die  vital  legal  foundation  that  is  tribal  sovereign  immunity, 
upon  which  rests  so  much  of  the  elements  and  the  very  soul  of  our  self-government. 

The  very  £act  of  the  growing  strength  of  tribal  self-government  and  economic 
development,  at  Red  Lake  and  across  America,  argues  strongly  against  any  debasement 
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by  the  Congress  of  our  sovereignty  or  sovereign  immunity.   The  Red  Lake  Nation's 
solid,  centuries-old  link  to  the  land  is  an  even  stronger  argument.   Our  special 
achievement,  of  retaining  true  independence  and  the  land  in  the  foce  of  so  many 
challenges,  must  not  be  compromised  by  this  intemperate  assault  on  sovereign  immunity. 

The  Red  Lake  land  base  is  aboriginal,  unallotted  land,  and  our  inherent  right  of  self- 
government  predates  the  U.S.  Constitution.  As  one  of  just  two  "closed  reservations"  in 
the  United  States,  our  unique  status  and  history  must  be  specifically  and  particularly  taken 
into  account  in  any  discussion  of  tribal  sovereign  immunity. 

Mr.  Chairman,  I  thank  you  and  the  Members  of  the  Committee  for  your  earnest 
consideration  of  my  statement.   As  we  work  together  to  put  behind  us  this  callous  threat, 
I  look  forward  to  again  working  with  you  towards  building  a  more  healthy  relationship 
between  our  peoples. 
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Mr.  Chainnan,  Vice-Chairman  and  Honorable  Committee  Members,  on  behalf  of  the  Sac 
and  Fox  Nation,  I  thank  you  for  the  opportunity  to  submit  our  written  comments  for  this  very 
important  hearing  regarding  civil  jurisdiction  in  Indian  Country.  My  esteemed  colleagues  in 
Indian  Country  have  provided  oral  and  written  testimony  to  the  Committee  and  the  Sac  and  Fox 
Nation  supports  their  efforts.  I  wish  to  present  several  key  issues  specific  to  the  Sac  and  Fox 
Nation. 

With  the  signing  of  the  first  treaties,  the  Sac  and  Fox  Nation  agreed  to  work,  government 
to  government,  with  the  Federal  government  of  the  United  States  and  "no  other  power".  When 
we  entered  into  relations  with  the  United  States,  we  did  not  forfeit  our  sovereignty.  The 
movement  in  Congress  to  circimivent  the  Federal  government  trust  obligations  is  in  direct 
opposition  to  the  government  to  government  relationship  between  our  government  and  yours. 
The  Sac  and  Fox  Nation  has  signed  numerous  treaties  with  the  U.S.  Government,  begiiming  in 
1804.  As  you  are  fully  aware,  treaty  making  authority  was  abolished  in  1871  due  to 
humanitarian  attacks  upon  the  treaty  system  and  objections  from  the  U.S.  House  of 
Representatives  to  the  concentration  of  authority  for  dealing  with  the  Indians  in  the  hands  of  the 
Senate  through  its  treaty-making  power.  Here  we  are  again  today,  in  the  year  nine  thousand 
nine  hundred  and  ninety  six,  over  120  years  later,  and  we  are  still  facing  the  same  attacks  on 
our  sovereignty  by  Members  of  the  Senate  as  well  as  Members  of  the  House  of  Representatives. 
When  will  the  powerful  U.S.  Government,  respected  throughout  the  world,  uphold  its  promises 
to  our  people?  I  have  cited  excerpts  from  some  of  the  numerous  treaties  of  the  Sac  and  Fox 
Nation  as  an  example  of  what  has  been  promised  to  us,  but  has  not  been  upheld  by  the  United 
States  of  America. 
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TREATY  WITH  THE  SAUK  AND  FOXES.  1804 

ARTICLE  1.  "The  United  States  receive  the  united  Sac  and  Fox  tribes  into  their  friendship  and 
protection,  and  the  said  tribes  agree  to  consider  themselves  under  the  protection  of  the  United 
States,  and  of  no  other  power  whatsoever". 

ARTICLE  4.  "The  United  States  will  never  interrupt  the  said  tribes  in  the  possession  of  the 
lands  which  they  rightfully  claim,  but  will  on  the  contrary  protect  them  in  the  quiet  enjoyment 
of  the  same  against  their  own  citizens  and  against  all  other  white  persons  who  may  intrude  upon 
them.  And  the  said  tribes  do  hereby  engage  that  they  will  never  sell  their  lands  or  any  part 
thereof  to  any  sovereign  power,  but  the  United  States,  nor  to  the  citizens  or  subject  of  any  other 
sovereign  power,  nor  to  the  citizens  of  the  United  States.  " 

ARTICLE  6.  "If  any  citizen  of  the  United  States  or  other  white  person  should  form  a  settlement 
upon  lands  which  are  the  property  of  the  Sac  and  Fox  tribes,  upon  complaint  being  made  thereof 
to  the  superintendent  or  other  person  having  charge  of  the  affairs  of  Indians,  such  intruder  shall 
forthwith  be  removed. " 

TREATY  WITH  THE  SAUK.  1815. 

ARTICLE  I.  The  undersigned  chiefs  and  warriors,  for  themselves  and  that  portion  of  the  Sacs 
which  they  represent,  do  hereby  assent  to  the  treaty  between  the  United  States  of  America  and 
the  united  tribes  of  Sacs  and  Foxes,  which  was  concluded  at  St.  Louis,  on  the  third  day  of 
November,  one  thousand  eight  hundred  and  four:  and  they  more-over  promise  to  do  all  in  their 
power  to  re-establish  and  enforce  the  same. " 

ARTICLE  3.  "The  United  States,  on  their  part,  promise  to  allow  the  said  Sacs  of  the  Missouri 
river  all  the  rights  and  privileges  secured  to  them  by  the  treaty  of  St.  Louis  beforementioned,  and 
also,  as  soon  as  practicable,  to  furnish  them  with  a  just  proportion  of  the  annuities  stipulated 
to  paid  by  that  treaty:  provided  they  shall  continue  to  canity  with  this  and  their  former  treaty. " 

TREATY  WITH  THE  SAUK.  1816. 

ARTICLE  1.     "The  Sacs  of  Rock  river,  and  the  adjacent  country  do  hereby  unconditionally 
assent  to  recognize,  re-establish,  and  confirm  the  treaty  between  the  United  States  of  America 
and  the  United  tribes  of  Sacs  and  Foxes,  which  was  concluded  at  St.  Louis,  on  the  third  day  of 
November,  one  thousand  eight  hundred  and  four;  as  well  as  all  other  contracts  and  agreements, 
heretofore  made  between  the  Sac  tribe  or  nation,  arui  the  United  States ". 
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TREATY  WITH  THE  SAUK  AND  FOXES.  1822. 

"WHEREAS,  by  the  ninth  articles  of  the  Treaty  made  and  entered  into  between  the  United  States 
and  the  Sac  and  Fox  Tribes  of  Indians,  concluded  and  signed  at  Saint  Louis,  in  the  District  of 
Louisiana,  on  the  third  day  of  November,  one  thousand  eight  hundred  and  four,  it  is  stipulated, 
in  order  to  put  a  stop  to  the  abuses  and  impositions  which  are  practiced  upon  the  said  Tribes 
by  private  traders" 

TREATY  WITH  THE  SAUK  AND  FOXES.  1824. 

'To  perpetuate  peace  and  friendship  between  the  United  States  and  the  Sock  and  Fox  tribes  or 
nations  of  Indians,  and  to  remove  all  future  cause  of  dissensions  which  may  arise  from 
undefined  territorial  boundaries,  the  President  of  the  United  States  of  America,  by  William 
Clark,  Superintendent  of  Indian  Affairs,  and  sole  Commissioner  specially  appointed  for  that 
purpose,  of  the  one  part' 

TREATY  WITH  THE  SAUK  AND  FOXES.  ETC..  1830. 

ARTICLE  XII.  'It  is  agreed  that  nothing  contained  in  the  foregoing  Articles  shall  be  so 
construed  as  to  affect  any  claim,  or  right  in  common,  which  has  heretofore  been  held  by  any 
Tribes,  parties  to  this  Treaty,  to  any  lands  embraced  in  the  cession  herein  made;  but  that  the 
same  shall  be  occupied  and  held  by  them  as  heretofore. ' 

TREATY  WTTH  THE  SAUK  AND  FOXES.  1832. 

ARTICLE  IX.  'In  consideration  of  the  premises,  peace  and  friendship  are  declared,  and  shall 
be  perpetually  maintained  between  the  United  States  and  the  whole  confederated  Sac  and  Fox 
nation,  excepting  from  the  latter  the  hostages  before  mentioned.  ' 

TREATY  WITH  THE  SAUK  AND  FOX  TRIBE.  1842. 

ARTICLE  X.  'Provided  always.  That  should  the  Senate  disagree  to  and  reject,  alter  or  amend 
any  portion  or  stipulation  thereof,  tiie  same  must  be  again  submitted  to  the  Sacs  and  Forces,  and 
assented  to  by  them,  before  it  shall  be  considered  valid  and  obligatory  upon  them,  and  if  they 
disagree  to  such  alteration  or  amendment,  the  treaty  shall  be  returned  to  the  Senate  for 
ratification  or  rejection,  in  the  form  in  which  it  was  signed. ' 

As  evidenced  from  die  above  treaties  language,  the  Sac  and  Fox  Nation  has  historically 
conunitted  its  people  to  a  government  to  government  relationship  with  die  United  States.  Odiers 
may  ask  why  our  people  entered  into  so  many  treaties.  It  is  because  what  was  agreed  i^wn  in 
each  of  the  respective  treaties  was  not  upheld;  dierefore,  more  treaties  were  enteied  into  in  an 
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effort  to  rectify  broken  promises.  We  are  prime  examples  of  the  abuses  of  power  by  the  Federal 
government,  and  we  became  victims  of  unscrupulous  actions  on  the  part  of  Federal 
representatives  of  the  United  States  time  and  time  again. 

Today,  we  see  evidence  of  humanitarian  attacks  against  Indian  people  occurring  once 
again.  Members  of  this  Congress  seek  to  limit  our  sovereign  immunity,  and  our  inherent  power 
to  govern  our  lands  and  ourselves.  Congress  no  longer  has  the  power  to  enter  into  treaties  with 
Indian  tribes;  however,  that  has  not  prevented  Members  of  Congress  from  asserting  their 
Congressional  authority  to  thwart  the  progress  which  has  been  made  by  Tribes  within  the  last 
few  decades.  We  see  the  tragedies  of  the  past  resurging  in  a  renewed  effort  to  annihilate  Indian 
tribes  and  to  steal  away  our  place  in  this  country  as  a  government  among  the  governments  which 
make  up  this  great  nation.  Nowhere  in  our  treaty  language  did  we  assent  to  tliis  type  of 
treatment.  If  Congress  is  indeed  attempting  to  rewrite  Indian  law,  then  Congress  does  so 
without  the  permission  or  participation  of  the  Sac  and  Fox  Nation  and  against  all  treaties  and 
laws  which  have  governed  our  Nation  since  we  first  entered  into  relations  with  the  United  States 
of  America  in  1804.  When  Congress  is  prepared  to  allow  Tribal  governments  to  dictate  to  state, 
federal  and  foreign  governments  and  their  citizens,  then  we  will  begin  to  consider  ourselves  on 
a  level  playing  field. 

Tribal  Governments  have  operated  as  third  world  countries  far  too  long;  and  now,  in  this 
era  of  Self-Governance  and  strengthened  Self-Determination  laws,  when  the  Tribes  finally  have 
an  opportunity  to  exercise  their  sovereignty,  certain  Members  of  Congress  would  seek  to 
eliminate  tribal  sovereignty  by  mandating  a  formula  for  negotiation  of  appropriations  without 
consultation,  undermine  Tribal  jurisdiction  authorities  by  granting  powers  to  outside  governments 
in  civil  matters,  and  by  completely  rewriting  Federal-Indian  law  for  the  convienence  of  non- 
Indian  insurgence  into  Indian  country.  Will  the  leaders  of  the  U.S.  Government  ever  become 
people  of  their  word  and  honor  their  commitments  to  our  Tribal  governments? 

In  conclusion,  I  encourage  this  Committee  to  continue  your  efforts  to  protect  the 
sovereign  rights  of  Indian  people  and  to  ensure  that  Tribes  are  provided  an  opportunity  to 
exercise  their  governmental  rights.  I  appreciate  the  time  your  Committee  has  devoted  to  our 
people  in  advancing  the  Federal/Tribal  relationship. 

Thank  you. 

LADOCUMEKTVTOWTESra  10.101 
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Senate  Committee 

on  Indian  Affairs 

838  Hart  Senate  Office  Building 

Washington,  D.C.  20510-6450 


Dear  Sirs, 


Throughout  my  70+  years,  I  have  always  believed  that  a  written  and  signed 
contract,  by  two  parties,  is  binding. 

My  wife  and  I,  as  residents  of  Shelter  Bay,  have  found  that  this  may  not  be  true. 
After  retirement  in  1988,  we  moved  to  this  community,  building  our  home  on 
Tribal  Lease  land,  but  that  was  OK,  because  Shelter  Bay  Company  had  a  Master 
Lease,  with  firm,  up  front,  agreed  upon  escalations.  Therefore  as  such  lessees, 
we  felt  safe  that  we  had  planned  well  for  our  retirement. 

If  the  Swinomish  Tribe,  through  the  advise  of  B.I.A.  Portland,  is  allowed  to 
disregard  the  Master  Lease,  we  as  sub  lessees,  would  be  unable  to  meet  the  added 
fees.  Home  sales  in  Shelter  Bay  are  basically  at  a  stand  still  due  to  the  uncertainty 
of  these  proposed,  unfair,  escalations. 

We  are  asking  that  you  review  the  original  Swinomish  Tribal  (B.I.A.)  -  Shelter 
Bay  Company  Lease,  and  conclude  that  the  rules  of  a  contract,  cannot  be  changed 
midstream. 

Sincerely, 


■f^^ri-^ 


■<  .^-X  i I 


tobert  and  Jessie  Boyle 
911  Bannock  PI. 
LaConner,  WA  98257 
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Senate  Committee  on  Indian  Affairs  September  20,  1996 

838  Hart  Senate  Office  Building, 
Washington,  D.  C  20510-6450 

Ladies  and  Gentlemen, 

If  it  pleases  the  Committee,  the  following  statement  is  submitted  with 
respect  to  significant  irregularities  and  conflict  of  interest  in  the 
management  of  land  leases  on  Indian  Reservations  by  the  Bureau  of  Indian 
Affairs.  The  instances  to  be  noted  are  with  respect  to  the  lease 
of  lots  and  tracts  of  land  for  long  term  occupancy  of  home  owners  (Indian 
and  non-Indian)  on  Tulalip  and  Swinomish  Indian  Reservations.  The  writer 
of  this  statement,  John  S.  Perrin,  Lt  Col,  USMC  Rtd  is  drawing  on 
over  20  years  of  experience  with  the  lease  of  land  through  the  BIA. 

As  the  holder  of  a  lease  on  a  lot  on  Hermosa  Point,  Tulalip  Reservation  in 
the  mid  70s  (inherited  from  my  Father,  Ray  S  Perrin,  Capt.  USArmy  Rtd), 
I  discovered  that  in  dealing  with  the  BIA  directly  in  contesting  unfair, 
unjustified  accelerated  lease  rates,  the  BIA  dismissed  such  complaints 
out  of  hand  with  no  explanation.  This  inspite  of  the  fact  the  complaints 
were  supported  by  data  from  qualified  Appraisers  and  the  lease  itself  called 
for  an  appeal  process  to  resolve  any  impasse  through  arbitration.  In  the 
years  since  I  accepted  the  loss  and  dropped  the  lease  as  unreasonable  under 
BIA  management,  lease  rates  on  Hermosa  Point  have  continued  to  rise 
arbitrarily,  inconsistent  with  surrounding  comparables  for  raw  land.  In 
effect,  this  practice  by  the  BIA  facilitates  a" taking"  of  the  value  of 
improvements  made  by  lease  holders  to  a  point  where  home  has  no  asset 
value  left.  Many  of  the  older,  retired,  long  term  lease  holders  are  being  left 
in  desperate  straits,  unable  to  sell  their  retirement  home  or  pay  the  lease. 

In  a  newer  development  of  lease  lots  for  homes  on  the  Swinhomish  Res- 
ervtion,  the  acceleration  of  lease  rates  has  been  even  more  flagrant  in  a 
shorter  period  of  time.  Here  the  homeowners  have  banded  together  in 
in  an  effort  to  fight  off  what  is  an  unconscionable  taking  of  the  value  of 
their  personal  property  (houses  &  land  improvements)  In  the  West  Shore 
Tenants  Assn.  This  effort  to  date  has  cost  upwards  of  $200,000  in  legal  fees, 
with  the  alternative  of  having  to  lose  everything  and  walk  away.  One  of  the 
long  standing  practices  of  the  BIA  to  implement  this  "taking"  is  to  use  their 
own  appraisal  standards  for  evaluating  raw  land.  On  being  challenged,  their 
answer  is  there  are  no  satisfactory  comparables  so  they  fabricate  their  own 
which  are  then  used  to  contradict  qualified  appraisers.  In  sum,  going  through 
arbitration  with  the  BIA  over  a  conflict  in  rates  rarely  leads  to  a  reasonable 
resolution  for  the  home  owner.  The  following  is  a  case  in  point. 
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The  Shelter  Bay  Community  on  the  Swinhomish  Reservation  is  the  latest 
target  of  the  BIA  for  the  "talcing"  of  personal  property.  In  this  case  the  BIA 
has  become  so  embolden  with  their  success  in  undermining  the  viability  of 
leasing  land,  that  they  have  now  taken  on  the  Developer  of  Shelter  Bay  tract 
with  over  800  lots.  Unlike  the  foregoing  projects  where  leases  are  made 
directly  with  lot  lessees,  here  the  Developer,  Osberg  (Shelter  Bay  Company) 
negotiated  a  Master  Lease  sanctioned  by  both  the  Department  of  Interior 
and  the  BIA  to  develop  an  idealized,  planned  community  in  an  area 
dominated  by  a  large  acreage  of  tide  flats.  A  costly  undertaking  with  a  long 
term  struggle  to  sublet  sufficient  lots  to  make  the  project  break-even  as  an 
investment. 

Now  that  Shelter  Bay  Community  is  a  thriving  community  making 
a  significant  economic  impact  on  the  nearby  City  of  La  Conner  and  Skagit 
County,  the  BL\  has  already  taken  action  to  break  the  Master  lease  with 
demands  for  rate  increases  that  Osberg  can't  meet.  This  was  done  with  the 
BL^'s  proven  tactic  of  setting  their  own  criteria  for  appraisal  inconsistent 
with  the  basis  for  increases  in  the  Master  Lease.  In  arbitration,  the  findings 
as  agreed  to  by  Osberg  would  have  allowed  a  significant  increase  beyond  that 
provided  for  in  the  Master  Lease  which  he  could  live  with.  However,  as  this 
did  not  satisfy  the  BL\'s  objective  to  break  the  Master  lease  to  get  at  the 
subleases  individually,  the  findings  were  summarily  turned  down.  Osberg  has 
appealed  this  action  months  ago.  In  the  mean  time,  the  uncertainty  now 
existing  beclouds  title  to  property,  depreciates  values,  and  discourages  sales. 

A  fair  and  equitable  lease  has  value  in  the  market  place  as  long  it  is  priced 
competitively  with  other  approaches  to  securing  adequate  housing.  In  the 
West  Shore  area  cited  above,  over  half  the  lots  for  lease  have  never  been 
occupied  and  those  that  are  were  developed  before  the  acceleration  of  lease 
rates  began.  As  with  all  problem  areas  cited,  the  least  critical  observation 
one  could  make  at  this  point  is  that  the  BIA  is  guilty  of  gross 
mismanagement  and  is  long  overdue  for  being  held  accountable  for  its 
actions. 


Respectfully  submitted, 

John  S  Perrin 


PS  In  all  my  years  in  the  Marines  and  in  multiple  careers  since  1943, 1  have 
yet  to  encounter  an  organization  as  counter  productive  in  the  exercise  of  its 
power  as  the  BIA.  Its  demise  would  be  a  blessing  to  all  Americans. 
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^^'^*^''*""'^S.  P.O.  Box  27098 

Bob  Manzke  ^  M''^  !^  %■  Milwaukee.  Wl  53227-0098 

-ExecSecretary-Treasurer  ^iffiSH'^  Phone  or  Fax  (414)-54i.4181 


PARR- 

Dedicated  to  the  goal  of  preserving 
our  natural  resources,  protecting 
rights  of  all  Americans  equally. 


September  13,  1996 

Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Bldg. 
Washington  D.C.  2051(9-6450 

Ladies  &  Gentlemen: 

Protect  Aii^rican's  Rights  &  Resources  (PARR)  strongly  urges  you  to  factor  the  rights 
of  non-lndieuis  into  the  equation  during  the  committe's  upcoming  hearings  on  Indicin  af- 
fairs. Since  the  early  1980's  the  rights  of  non-Indians  has  become  non-existent  when  it 
interferes  with  tribal  agenda.  In  Wisconsin  the  non-Indian  has  become  a  second  class  citi- 
zen. Through  litigation  one  tribe  (the  Chippewa)  bcis  gained  control  of  the  fish  <md  game  in 
the  northern  one-third  of  the  state.  The  IndieUis  take  what  they  want  and  the  non-Indian 
gets  what's  left,  if  anything.  The  reduced  bag  limits  for  non-Indian  anglers  has  generated 
tremendous  havoc  with  the  portion  of  Wisconsin's  tourist  industry  that  depends  on  the 
fisheries.  Another  tribe,  the  Menominee  has  Utigation  pending  in  federal  court  which  will 
give  them  similar  control  of  another  one-third  of  the  state. 

Wisconsin  and  Minnesota  along  with  many  other  states  eure  burdened  with  increasing 
litigation  regarding  management  of  the  resources  and  property  rights.  The  myth  of  Indian 
sovereignty  is  a  powerful  tool  being  used  in  an  attempt  to  install  costly  regulations  of  air 
and  water,  threatening  communities  and  industries. 

The  concept  of  sovereign  immunity  places  American  Indians  apart  from  the  rest  of  socie- 
ty. It  puts  limitations  on  the  freedoms  of  other  citizens;  raises  the  prospect  of  further 
confrontations  regarding  interpretation  of  past  treaties;  finally,  it  creates  a  cUmate  of 
antagonism  toward  Indians,  isolating  them  even  further.  Many  of  the  treaties  of  the  180(3s 
contained  the  phreise,  "they  are  to  be  integrated  into  the  mainstream  of  society  as  soon  as 
possible." 

Finally  on  the  myth  of  tribal  sovereignty: 
l...The  U.S.  Constitution  recognizes  only  the  federal  cuid  state  governments  as 

sovereign  entities. 
2...That  the  O.S.  Supreme  Court  (Marshall,  Duro,  Oliphant)  reaffirm  the  Constitution 

on  this  matter. 
3.. .That  your  own  act  of  Congress  (1871  Appropriations  Act)  refutes  tribal 

sovereignty. 
4. ..That  your  own  act  of  Congress  (Indian  Claims  Commission  Act)  specifically  stated 

that  Indian  tribes  cotild  no  longer  lay  claim  to  the  natural  resources  of  this 

country,  i.e.  treaty  rights  lawsuits  against  states. 
5.. .That  your  own  act  of  Congress  (The  1934  Indian  Reorganization  Act)  defined 

Tnriian  tribal  governments  as  nothing  more  than  business  corporations. 

Can  bring  one  to  only  one  conclusion,  tribal  sovereignty  is  nothing  more 

than  a  myth. 


Yours  Truly, 

Bob  Manzke  ^zec  S 


Secretary. 
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Citizens  for  Responsibie  Zoning  and  Landowner  Rights,  Inc. 

CRZLR,  Inc. 

P.O.  Box  16  Maiden  Rock  Wl    54750    Tel/FAX  715-448-3213 

September  7,  1996 

Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  BIdg. 
Washington  D.C.  20510-6450 

Ladies  and  Gentlemen: 

Americans  pledge  we  are,  "...one  nation  under  God,  indivisible,  with 
liberty  and  justice  for  all." 

The  concept  of  'sovereign  immunity'  denies  this  ideal  and  should  be 
eliminated,  it  gives  members  of  the  American  Indian  community  a  special  status  not 
provided  for  any  other  ethnic  group 

Non-Indians  involved  in  Indian-related  disputes  should  have  access  to 
state  or  federal  courts.    The  authority  of  Indian-controlled  courts  over  non-Indians 
has  resulted  in  a  loss  of  freedom  and  due  process  for  these  people. 

Polish.  Chinese.  Italian,  Jewish,  Mexican  and  other  groups  are  also  proud  of  their 
native  cultures;  they  may  even  choose  to  live  together  in  communities  or  enclaves,  yet 
they  do  not  have,  nor  do  they  expect  'sovereign  immunity,'  nor  do  they  administer  their 
own  justice  systems. 

The  States  of  Wisconsin  and  Minnesota,  along  with  others,  are  facing 
increasing  litigation  regarding  resource  management  and  property  rights. 
Communities  and  Industries  are  threatened  with  costly  regulations  of  air 
and  water  prompted  bv  Indian  claims  of  sovereiqntv. 

The  country  has  embraced  a  policy  of  integration  which  should  include  Indians.  Laws 
have  been  written  to  insure  people  of  different  races,  or  even  those  with  physical  or 
mental  limitations,  are  to  be  given  equal  treatment. 

The  concept  of  sovereign  immunity  places  American  Indians  apart  from  the  rest  of 
society;  it  restricts  their  integration;  puts  limitations  on  the  freedoms  of  other  citizens; 
raises  the  prospect  of  further  confrontations  regarding  interpretation  of  past  treaties; 
finally,  it  creates  a  climate  of  antagonism  toward  Indians,  isolating  them  even  further. 


Very  truly 

Marilyn  F.  Hayman,  President 


Board  of  Directore:         Jack  E.  Brown  William  Hoist  III  Dr.  Ernest  Larson 

Vernon  Martin  Francis  H.  Ogden  Frederick  Richter 

JoeWieser 
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9im  HamitiM 

HC  59  Box  15 

dicker,  mj  99029 


Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  D.C.  20510-8450 

Dear  Committee  Members: 

I  hope  that  what  I  write  here  may  be  presented  at  the  congressional  hearing  September 
24,  1996.  Watty  Taylor  and  I  have  written  to  members  of  the  Committee  in  the  past  regarding 
the  Crow  Boundary  Settlement  Act  of  1994.  Under  this  act  (Public  Law  103-444)  the 
privately  owned  ranch  lands  of  nine  Non-Indians  were  placed  within  the  boundaries  of  the 
Crow  Reservation.  This  was  accomplished  by  moving  the  104  year  old  eastern  boundary  of 
the  Crow  Reservation.  This  totally  unnecessary  boundary  move  constituted  a  serious  breach 
of  property  rights.  For  two  years  now,  we  have  attempted  to  inform  members  of  Congress 
and  this  Committee  of  the  seriousness  of  this  boundary  move  and  why  we  object  to  being 
placed  within  the  boundaries  of  the  Crow  Reservation.  At  the  present  time  we  are  seeing  the 
very  things  we  have  feared  actually  happening. 

The  Crow  Indians,  under  the  guise  of  Tribal  Sovereignty  are  attempting  to  impose 
taxes  on  Non-Indian  landowners  and  businessmen  on  the  Reservation.  At  least  three  lawsuits 
are  presently  under  way  regarding  this.  The  Crows  have  actually  filed  tax  liens  against 
businesses,  thereby  clouding  land  titles  and  interfering  with  peoples  credit  and  borrowing 
ability.  Non-Indians  have  no  representation  in  the  Crow  Government  or  standing  in  their  so- 
called  court  system.  Does  this  not  make  taxation  without  representation  and  did  the  United 
States  not  fight  a  war  with  England  over  this  very  issue?  How  can  there  possibly  be  a 
"Sovereign  nation"  within  die  boundaries  of  these  United  States?  Montana  taxpayers  and 
United  States  Citizens  are  being  forced  to  defend  themselves  at  considerable  expense,  in  these 
Tribal  Courts.  This  is  absolutely  totally  100%  wrong.  What  has  happened  to  the  rights  of  the 
Non-Indian  citizen? 

Law  enforcement  on  the  Crow  Reservation  is  practically  non-existent.  Our  county 
sheriffs'  department  has  no  authority  over  an  Indian  on  the  reservation  and  will  not  come  on 
the  reservation  to  investigate  a  crime.  We  find  it  difficult  to  get  the  Tribal  Police  to  pursue 
investigations  or  to  prosecute  an  Indian  committing  a  crime  against  a  Non-Indian  on  the 
Reservation.  The  result  is  a  total  lack  of  law  enforcement  which  results  in  arguments  and 
frustration  and  will  ultimately  result  in  violence  and  bloodshed. 

The  Crow  Reservation  is  approximately  50%  owned  by  non-Indians.  These  lands  were 
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obtained  legally  thru  private  or  BIA  sponsored  sales.  No  covenants  or  restrictions  exist  to 
grant  the  Crows  jurisdiction  on  these  lands.  In  our  particular  case,  we  suddenly,  by  passage 
of  the  Crow  Boundary  Act  of  1994  found  our  lands  and  our  rights  then  placed  within  the 
supposed  jurisdiction  of  the  Crow  Tribe. 

There  is  no  need  for  situations  such  as  this  to  exist  in  the  United  States  of  America. 
All  the  races  in  this  country  must  co-exist  peacefully,  but  they  can  not  while  things  like  this 
are  allowed  to  continue.  These  and  similar  problems  are  occurring  on  all  the  Indian 
Reservations  where  Non-Indians  own  land  or  businesses. 


Thank  you, 
Jim  Hamilton 


y^/f^ 
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PO  Box  1343 
LaConner,  WA  98257 
August  27,  1996 

Senate  Committe  On  Indian  Afairs 

SH-838  HSOB 

Washington,  DC  20510-6450 

Dear  Senator: 

Never  have  I  read  in  any  history  book  that  rights  and  protections 
given  to  a  US  citizens  in  my  county  (Skagit)  are  not  available  to 
non-tribal  Indians  on  a  reservation.   Never  have  I  been  told  that 
protections  given  to  US  citizens  in  my  state  (Washington)  are  not 
available  to  non-tribal  Indians  on  a  reservation.  No  one  told  me 
that  on  an  Indian  reservation  the  only  Federal  protection  a  non- 
tribal  US  citizen  could  access  is  the  Federal  court  system  and  then 
only  if  they  had  enough  money  to  get  through  the  Tribal  court 
system. 

The  Congress  of  the  United  States  has  allowed  Indian  Tribes  to 
basically  declare  themselves  sovereign  nations  WITHIN  THE 
BOUNDARIES  OF  THE  UNITED  STATES.   If  the  Congress  is  going  to 
continue  to  allow  this,  then  I  demand  that  citizens  be  warned  that 
they  are  entering  a  section  of  land  that  has  different  rules, 
different  rights,  and  different  protections  for  US  citizens 
entering  its  borders. 

When  driving  over  the  border  to  Canada  or  Mexico,  the  border 
patrol  signifies  to  a  citizen  that  they  are  leaving  the  protection 
of  the  laws  of  the  United  States.    I  want  signs  on  roads  leading 
into  reservations  notifying  people  that  they  no  longer  carry  with 
them  the  protections  of  the  county  government,  the  state 
government,  and  seldom  the  Federal  government.   The  United  States 
government  insists  that  warning  signs  be  placed  on  cigarettes, 
beer, and  medications  to  protect  its  citizens.  Surely,  the  basic 
fundamental  rights  of  its  citizens  are  just  as  important? 

The  early  colonists  hated  and  rebelled  against  "Taxation  without 
Representation"  and  yet  Tribal  governments  are  allowed  to  pass 
legislation  that  affect  non-tribal  members  WITHOUT 

REPRESENTATION!!!!!  The  Courts  have  allowed  Tribes  to  declare  they 
have  «ov«r»ign  imunity.  The  Tribes  now  have  the  potential  to  have 
governments  similar  to  those  our  forefathers  fought  against . 

If  Tribes  are  to  be  sovereign  and  have  sovereign  immunity,  then  it 
is  time  the  Tribes  stand  in  line  with  Mexico,  Bosnia,  and  Haiti  for 
foreign  aid  funds.   It  is  time  to  quit  paying  "quilt"  money  to  the 
tribes.   It  is  time  to  oversite  the  Federal  money  that  is  given. 

I  know  that  almost  every  governmental  agency  I  have  contacted  is 
"scared  to  death"  to  get  involved  in  protecting  a  non-tribal 
citizen  who  lives  on  a  reservation  because  of  the  "sovereignty" 
issue.   It  is  this  fear  that  gives  the  Tribal  governments  their 
unbridled  power.   It  is  the  lack  of  oversite  of  Federal  dollars 
that  gives  the  Tribes  their  arrogance  about  spending  the  money  any 
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way  they  want.  It  is  this  arrogance  that  causes  them  to  spend 
Federal  dollars  in  a  discriminating  manner  based  on  race.  The 
Swinomish  Tribe  has  just  charged  non-tribal  members  for  a  sewer  and 
water  system  that  benefits  Tribal  landowners.   No  Tribal  landowners 
have  been  billed.  I  have  no  vote  or  representative  on  the  Tribal 
Senate  who  passed  the  discriminating  ordinance.   I  have  no  legal 
standing. 

The  BIA  increased  the  rents  on  leased  Trust  land  by  400-500%.   The 
market  could  not  sustain  the  new  rents.   The  value  of  my  home  along 
with  100  other  homes  has  been  "taken"  from  me.   An  attempted  to 
solve  this  unfair  action  by  accessing  the  administrative  appeals 
process  of  the  BIA  has  been  ongoing  for  four  years!  I  have  written 
you  before.   NOTHING  HAS  CHANGED.   People  from  agencies  in 
Washington  DC  come  to  see  and  hear  about  the  problem.    They  then 
disappear  back  into  the  "black  hole"  somewhere  in  Washington  D.C. 
Why  is  everyone  so  afraid  of  the  Tribes? 

I  HAVE  ONLY  YOU,  THE  CONGRESS,  TO  PROTECT  ME.    Please  do 
something.   We  should  have  one  nation  with  one  set  of  laws.   Stop 
the  "quilt  trip"  and  embrace  the  "fairness"  issue. 

Why  would  Congress  allow  the  Tribes  to  have  sovereign  immunity  and 
deny  it  to  other  governmental  agencies?   It  makes  no  sense!   I 
thought  I  lived  in  the  United  States  of  America  where  ALL  people 
(tribal  and  non-tribal)  were  treated  with  equality  and  justice  for 
all. 

Yes,  I  can  walk  away  from  many,  many  years  of  mortgage  payments  and 
investment  and  be  thankful  I  don't  live  in  Bosnia  where  my  life  as 
well  as  nty  home  Wwuld  be  at  risk.  But  I  live  in  America.   I  do  NOT 
expect  my  government  to  abandon  me  because  I  am  a  non-tribal  member 
living  on  a  reservation.   We  are  a  diverse  family  in  the  United 
States  and  everyone  is  valued  and  that  includes  me. 

Sincerely, 


Kathleen  Whalley 
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Box  363 

Hardin,  MT  59034 


September  19,  1996 

Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  DC  20510 

We  live  on  a  ranch  which  is  located  in  Southeastern  Montana  on  the  Crow  Indian 

Reservation.    I  am  writing  this  letter  because  of  my  heartfelt  concern  regarding  the  future  of 

our  lives  and  our  livelihood. 

As  non-indians  who  own  land  purchased  years  ago  from  indians  who  wanted  to  sell  the  land, 

we  seem  to  have  lost  our  constitutional  rights.   We  are  in  danger  of  being  taxed  by  the  Crow 

tribe.    We  have  NO  representation  in  their  "sovereign"  government.    We  are  United  States 

citizens  who  abide  by  the  laws  of  our  country  and  the  state  of  Montana.    The  Crow  tribe 

makes  up  its  own  laws  and  has  its  own  court  system  where  we  are  unable  to  vote,  unable  to 

be  jurors,  unable  to  seek  i^peal,  unable  to  take  part  in  any  way. 

In  our  current  situation,  if  we  exercise  our  right  to  free  speech  and  speak  out  against 

anything  the  tribe  is  doing,  we  run  the  risk  of  retribution.    We  lease  some  land  from  the 

tribe  and  if  we  say  or  do  something  that  they  disagree  with  or  don't  like,  they  seem  to  have 

the  authority  to  say,  "Your  leases  are  cancelled."   End  of  discussion.   We  have  NO  way  of 

protecting  ourselves  against  this  retaliation,  other  than  remaining  silent  and  living  in 

oppression,  which  isn't  right. 

We  have  no  law-enforcement  as  non-indians  on  the  reservation.    The  Sheriffs  department 
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doesn't  want  to  deal  with  us  because  we  are  on  the  reservation the  Crow  police  don't 

want  to  deal  with  us  because  we  are  non-indian.   What  are  we  supposed  to  do,  besides  try  to 

protect  ourselves? 

Private  property  rights  enter  into  this  also.   We  own  property  on  the  reservation  but  the 

Indians  are  allowed  to  hunt  and  travel  year  around  on  OUR  land  because  it's  located  on  the 

reservation.    We've  had  numerous  cattle  shot  for  sport,  fences  cut,  and  trash  and  litter  left 

all  over  our  place.    It's  just  incredible  to  me  how  tribal  members  seem  to  be  exempt  from  all 

the  rules  and  laws  that  we  abide  by  as  United  States  citizens. 

With  our  children  (a  7  year  old  and  twins  4  years  old),  we  represent  the  4th  and  5th 

generations  on  this  ranch.    We  are  DEEPLY  concerned  about  our  future  and  our  children's 

future  on  this  ranch  if  things  are  allowed  to  continue  as  they  are.    We  are  not  asking  for 

preferential  treatment,  we  just  want  FAIR  treatment,  as  guaranteed  us  by  our 

constitution. 

I  hope  you  will  be  able  to  address  these  issues  and  if  not  resolve  them,  determine  a  way  to 

gradually  phase  out  the  Reservations.   Thank  you  for  your  consideration  and  taking  time  to 

read  this  letter. 

Sincerely, 

George  J.  Hammond,  Jr.  and  Delora  Hammond  and 
Children 
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To  Senate  Committee  on  Indian  Affairs; 

I  am  writing  in  regard  to  your  hearings  September  24th.    I  am  a  descendant  of  the 
Crow  Indian  Tribe.    I  am  writing  to  express  my  concerns  over  law  and  order  on  the  Indian 
Reservations.    We  currently  have  none.   We  recently  had  several  vehicles  stolen  from  our 
ranch.   The  local  Sheriff  and  B.I. A.  policeman  came  to  investigate.   Three  suspects  were 
caught  red-handed  in  the  stolen  vehicles.   The  B.I. A.  officer  said  he  would  take  them  to 
tribal  police  headquarters,  but  it  probably  wouldn't  do  any  good.   I  asked  why  not  and  he 
replied  that  the  tribal  judge  would  probably  turn  them  loose.    That  is  exactly  what  happened. 

How  can  this  happen,  you  ask?  One  reason  is  that  the  tribal  judges  have  no  law 
backgroimds,  and  are  appointed  to  their  offices  because  they  agreed  with  the  current 
administrations  policies. 

I  strongly  believe  that  we  are  all  citizens  of  the  United  States  of  America  and  should 
be  under  the  same  jiirisdiction.    There  is  no  such  thing  as  a  sovereign  nation  within  a  nation. 
We  need  to  have  one  law  and  order  system  that  is  recognized  and  upheld  by  the  Constitution 
of  the  United  states  of  America. 

Sincerely, 

John  Ala  Stevens  (?) 
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WHATCOM  COUNTY 

PLANNING  AND 
DEVELOPMENT  SERVICES 

5280  Northwest  Driv« 
Bellingham,  WA  98226 


MICHAEL  T.  KNAPP.  A.I.C.P. 
Director 


Director  Senate  Committee  on  Indian  AfCairs 
838  Halt  Office  Building 
Washington,  DC.  20510-6424 
Attention:  Nina 


Subject: 


Congressional  Hearuig/Senaie  Committee  on  Indian  Affairs 


Dear  Committee  Members: 

In  so  far  as  Whatcom  County  issues  building  permits  on  fee  lands  owned  by  Lummi  Indians  inside  the 
boundaries  of  the  Lummi  Indian  Nation  and  the  Tribe  does  not  recognize  Whatcom  County  jurisdiction 
regarding  County  Zoning  and  enforcement  of  County  Codes,  management  of  Indian  owned  fee  lands  m 
contrast  to  Trust  Lands  is  difficult  if  not  impossible.  By  failmg  to  recognize  our  jurisdiction,  the  situation 
creates  potential  liability  for  Whatcom  County  in  that  we  may  be  left  to  correct  health  and  safety 
problems  on  properties  received  by  tribal  or  non-tribal  members  through  tax  foreclosures  and/or  later 
sales  to  non-Indians. 

The  Lummi  Reservation  is  an  open  reservation.  The  roads  and  easements  are  maintained  by  Whatcom 
County.  In  so  tar  as  the  tribe  manages  the  reservation  sewer  system,  they  must  provide  sewer  availability 
slips  before  constniaion.  During  this  process,  the  Tribe  redirects  fee  land  owners  to  their  own  tribal 
planning  department  for  site  and  planning  approval.  This  situation  creates  confusion  and  often  a  burden 
on  our  tax  assessor  who  uses  Whatcom  County  Planning  approvals  to  notify  all  landowners  of  their  new 
tax  assessments. 

While <he  solution  to  these  issues  is  not  easily  resolved,  it  is  important  to  consider  methods  and  solutions 
that  will  enable  Indian  Nations  and  Counties  to  jointly  agree  on  ways  to  insure  life-safety  compliance. 

Sincerely 


Michael  Knaoo.  Direcmr 
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September  7,  1996. 

4098  Sucia  Drive  " 

Ferndale,  Wa. 

98248 

(360)  384-3289 


To  the  Members  of  the  Senatei^ommittee  on  Indian  Affairs, 
838  Hart  Senate- ,Q^i^i^  WJildlng,  Washington,  D.C.  20510-6450 

Dear  Senators: 


ail  X  <i^ 

.1- 


1.  Sovereign  Immunity  shoul/d  be  removed  from  Indian  Tribes. 

A.  No  one  else  has  it. 

B.  Used  as  "legal  Blackmail"  to  get  what  they  want. 

C.  This  is  not  sovereign  power,  Indians  have: 

1.  The  right  to  completely  control  their  people. 

2.  U.S.  Government  is  still  the  superior  Sovereign 
power. 

D.  Sovereign  Immunity,  Blacks  Law  Dictionary: 

1.  "a  judicial  doctrine  which  precludes  bringing  suit 
against  the  government  without  it's  consent. 

2.  Founded  on  ancient  principle  "the  King  can  do  no 
wrong" . 

2.  Constitution  -  war  for  Independence  fought  to  insure  rights; 

A.  Redress  of  grievances  -  or  harm  done. 

B.  Citizens  or  government  that  do  illegal  things  can  be  sued. 

C.  No  Citizen  is  more  superior  to  another. 

3.  Tribal  governments  need  to  held  responsible  for  their  actions: 

A.  Drilled  illegal  well  within  100'  from  our  community  well, 
which  put  the  health  and  safety  of  over  550  homes  in 
jeopardy  with  only  7  days  water  left. 

B.  With  such  aggressive  pumping  may  have  damaged  the  aquifer. 

C.  Threaten  to  close  county  roads  to  our  homes,  on  T.V.  and 
in  paper. 

D.  Threaten  to  sue  if  we  get  water  brought  in. 

E.  Federal  Court  Consent  Decree  prohibits  discrimination  by 
race,  yet  non-Indians  have  been  denied  water  provided  to  the 
Lummi  Public  Utility  District  by  the  City  of  Bellingham, 
some  even  unable  to  hook  up  to  sewer. 

F.  Utility  tax  on  essential  services,  without  being 
consensual. 

I  have  brought  to  your  attention  some  of  the  ways  that  sovereign 
immunity  has  affected  me.  The  special  rights  and  privileges  afforded 
one  race  and  not  all  citizens  can  not  be  allowed  to  continue,  nor  is 
it  necessary  to  continue  for  the  tribes  in  order  to  maintain  self- 
government  over  their  own  tribal  members  through  the  election  process. 
They  also  have  voting  rights  for  all  County,  State,  and  Federal 
government  offices  that  I  have. 

Sincerely  yours, 

Wesley  Bergman 

Shirley  Bergman 

I 
J 
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Septeaber  11,  1996 


,Qq(fienat^Co#|iii£^  on  Indian  Affairs, 

"^'SSo  Hart  Senate  Office  Bldg. ,  ICh'^' 


Hart  Senate  Office  Bldg. ,  .  #x^  <     ,/» 

Washington,  D.C,  20510-6't50  A  I  J^   w^ 

Dear  Senators:  KA>3^'   \  \ 


It  is  my  understanding  that  there  is  to  be  a  hearing  beore  your 
conunittee  on  September  2^th  regarding  Indian  Tribal  Sovereignty. 

I  am  a  Fee  simple  land  owner  living  on  the  Lummi  Indian  Reservation, 
Vhatcom  County  Washington.  In  the  past  year  my  rights  have  be«B 
violated  by  the  Luaal  Indians  with  a  serious  threat  of  taking  our 
water  supply  (  by  drilling  an  illegal  well  without  permit  near  ours 
and  then  overpumping)  and  then  threatening  to  block  county  roads 
to  cut-off  the  accessibility  to  my  prcjperty. 

I  think  this  sovereignty  should  end  for  the  following  reasons: 

1.  Accountibility  for  all  individuals  for  their  actions 
throuf^  the  legal  process. 

2.  Eliminate  discrimination  -  one  nation  one  equal  citizenship 
for  all. 

3.  End  the  contempt  for  our  laws  and  Judges  rulings. 

k.     Stopping  illegal  acts  -  then  hiding  behind  this  sovereignty. 
I  urge  you  to  vots  to  end  this  sovereignty  -  enough  is  enough. 


^jqJA.<^' 


Jichard  W^'Tisher , 
'K)79  Sat^  Spring  Dr., 
Femdale,  Washington  98246 
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Auoust  II.  lyyb 

To:  nemDers  of  the  Senate  Indian  Affairs  Committee 

I  have  written  many  times  regarding  the  unfair  treatment  of  those  of  us  who  live 
on  fee  land  within  the  boundaries  of  the  Lumml  Indian  Reservation.  I  again  ask  you 
to  consider  the  "sovereign  Immunity"  status  of  the  tribe. 

They  do  what  they  please,  mostly  illegal  acts,-"Sue  us  at  a  drop  of  the  hat  and  we 
have  no  recourse  to  make  them  obey  the  law. 

we  purchased  our  land  and  made  our  homes  here,  now  they  have  illegally  drilled 
Into  our  well  stealing  our  water,  taxing  us  for  utilities  with  no  authority.,  refuse 
to  let  us  bring  water  from  elsewhere  by  threatening  to  sue,  and  continually 
harassing  the  non-indtan  residents  of  Sandy  Point. 

They  were  ordered  by  the  County  Sheriff  department  to  cease  drilling  when  they 
started  to  dig  the  well  on  land  that  no  longer  belongs  to  the  tribe.  No  permit  was 
gotten  from  the  County,  and  no  regulation  was  followed.  They  purchased  the  lot  in 
Sandy  Point  specifically  to  drill  into  our  well.  The  County  can't  do  a  thing  about  it 
even  when  they  break  the  rules. 

They  have  threatened  to  close  our  roads,  and  as  they  told  us  at  a  meeting,  want  to 
take  back  their  land  because  it  was  a  mistake  to  have  sold  it  in  the  first  place, 
they  said,  You  need  to  know  that  the  Lumml  tribe  now  consists  of  mostly  Indians 
who  have  come  from  Canada  and  Joined  the  tribe.  I  have  been  told  that  there 
probably  is  only  a  handful  of  original  Lumml "s,  who  really  are  very  nice  people,  and 
who  are  no  doubt  ashamed  of  what  their  leaders  are  doing  to  the  community. 

Our  goir  course  is  badly  in  need  or  water,  and  the  greens  are  being  kept  alive 
solely  by  the  graciousness  of  a  member  who  gets  water  outside  the  reservation 
and.  puts  a  little  on  each  day  during  the  hot  weather  These  greens  are  very  costly 
to  replace  and  the  Lummi's  know  that  their  destructive  actions  are  hurting  us. 

I  am  enclosing  copies  of  letters  I  got  from  Senator  Patty  Murray  in  response  to 
ones  I  had  written  to  her.  As  you  can  see  I  got  a  big  zero  there. 

I  ask  that  you  take  all  this  into  consideration  as  you  vote.  We  desperately  need 


he  10. 
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To  riemoer-s  ot  the  Senate  Indian  A+-fairs  Committee: 

The  Indians  tribes  aire    +ree  from  any  form  ai    accountability  for 
their  actions  and  are    immune  -from  lawsuits  or  legal  redress  ot 
grievances  or  harm  by  the  "right  o+  Sovereign  immunity".   A  right  no 
one  else  has,  not  even  the  Federal  government  or  the  President.   So  no 
matter  what  they  do  or  say,  tail  to  do  when  promising  or  contracting 
with  the  County  and  non-Indian  citizens,  no  one  can  legally  take  action. 

The  "right"  needs  to  be  removed  and  let  all  citizens  and 
governments  be  equal  under  the  law.   Not  one  "rsce"    with  power  to  hold 
themselves  exempt  from  being  accountable  -for  what  they  do,  but  must  be 
subject  to  all  laws  the  same  as  every  other  citizen  and  the  rest  o+  our 
State  and  Local  Sovernments  are. 

One  "super  race"  o-f  people  enjoys  all  the  power  and  -freedom  -from 
being  held  accountable  -for  anything  they  do  gr_   say.   With  this  "power" 
they  hold  local,  county  and  state  governments  at  bay  to  do  their 
bidding  with  the  continued  threat  o-f  "  i -f  you  don't,  we  will  aue".   This 
has  caused  these  governmental  bodies  -from  en-forcing  laws  and 
regulations  that  all  other  citizens  must  obey  and  comply  with,  because 
there  is  no  budget  that  can  handle  the  great  cost  o-f  -fighting  a 
lawsuit.   So  this  "super  race"    continues  to  call  the  shots  and  demand 
more  and  more  rights,  at  the  expense  of  other  citizens.   This  is 
strictly  prohibited  by  any  other  race. 


When  our  Country  was  -founded,  it  resu 
Constitution  and  Bill  o-f  Rishts,  the  abili 
redress  o-f  grievances  or  when  harm  is  done 
Courts  and  Federal  Courts  to  address  these 
and  privilege  of  "all"  it's  citizens,  this 
Sovereign  Immunity  has  nothin«i  to  do  with 
self-government,  it  only  makes  the  Tribe's 
responsible  for  their  actions  against  non- 
them  to  the  same  standards  as  the  rest  of 
of  our  "one  Nation". 


Ited  in  given  us  our 
ty  and  rights  to  have  a 

Where  we  have  both  State 

issues,  to  insure  the  right 

is  true  due  process. 
interfering  with  Tribe 's 

and  their  tribal-members 
Indians  citizens  and  holds 
the  citizens  and  governments 


Tribal  governments  need  to  be  held  responsible  -for  their  actions: 

A.  Drilled  illegal  well  within  100   -from  our  well,  which  put 
the  health  and  sa-fety  of  over  550  homes  in  jeopardy  with 
only  7  days  water  le-ft. 

B.  With  such  aggressive  pumping  may  have  damaged  the  aquifer. 

C.  Threaten  to  close  county  roads  to  our  homes,  on  T.V.  and  in 
paper. 

D.  Threaten  to  sue  if  we  get  water  brought  in. 

E.  Federal  Court  Consent  Decree  prohibits  discrimination  by 
rstce,     yet  non-Indians  have  been  denied  water  provided  to  the 
Lummi  Publ ic  Utility  District  by  the  City  of  Bellingham. 

F.  Utility  ta;;  on  essential  services,  without  being  consentual. 

In  c 1 OS i ng  it  is  Congress ' s  responsibi li ty  to  protect  equally  the 
rights  and  due  process  of  al 1  it's  Ci  t i  zens.         ^  ^ 

Sincerely  yours. 
Note:  We  aire    property  owners 
within  the  exterior  boundaries 
of  the  Lummi  Reservation.  Lyle  and  Shirley  Smith/ 

4265  Salt  Spring,  Ferndale  Wa.  98248 
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„  pTrmnipiAN  business  council 

iS^^tFJA  RCT*  BELLINGHAM.  WASHINGTON  98226-9298  •  (206)  734-8180 

DEeHAtwlNlk- 1990 ext 


na33,  Johnsen,  Garrett  &  Stuen 

RESOIJJTIOH  HO.  90-89  OF  THE  LOMMI  INDIAN  BUSINESS  CODNCIL 

WHEREAS,  the  Lummi  Indian  Business  Council  is  the  duly 
constituted  governing  body  of.  the  Lunmi  Indian  Reservation  by  the 
authority  of  the  Constitution  and  By-Laws  of  the  Lummi  Tribe  of 
the  Lummi  Reservation,  Washington,  as  approved  on  April  10,  1970, 
by  the  Assistsmt  Commissioner  of  Indian  Affairs,  and, 

WHEREAS,  the  Lummi  Indiaji  Business  Council  is  responsible  for 
maintaining  a  strong  and  stable  government  for  the  purposes  of 
protecting  and  enhancing  the  general  well-being  of  Lummi  tribal 
members  as  well  as  other  Reservation  residents,  businesses,  work- 
ers, and  visitors;  and, 

WHEREAS,  the  Lummi  Indian  Business  Council  finds  that  it  has 
insufficient  funds  to  furnish  the  needed  and  desired  services  to 
the  Lummi  tribal  members  and  the  Reservation  community,  in  areas 
including,  but  not  limited  to  youth,  elders,  cemetery,  recreation 
and  social  services,  repair  and  maintenance  of  tribal  facilities 
amd  equipment,  jurisdictional  disputes,  law  and  order,  community 
economic  development,  and  many  other  areas;  and, 

WHEREAS,  the  Lummi  Indian  Business  Coioncil  has  previously  pro- 
posed a  tauc  on  the  business  of  providing  utility  services  within 
the  Reservation  and  has  held  public  hearings  on  this  issue,  and, 
after  fully  and  freely  discussing  the  issue,  has  found  that  the 
tax  revenues  are  necessary  to  maintain  a  strong  tribal  govern- 
ment, and  has  also  found  that  the  benefits  to  the  Reservation 
community  from  these  tajc  revenues  are  greater  than  the  burdens 
imposed  on  the  individuals  required  to  pay  this  tax. 

HOW  THEREFORE  BE  IT  RESOLVED,  that  the  following  Utility  Business 
Activity  Tax  Ordinance  is  adopted  by  the  Lummi  Indian  Business 
Council  and  shall  be  implemented  as  quic)cly  and  fairly  as  possi- 
ble: 

"DTILXTY  BUSINESS  ACTIVITY  TAX  ORDINANCE 

"010  Legislative  Intent  and  Findings 

"This  ordinance  .  is  enacted  pursuant  to  the  inherent  sover- 
eign powers  of  the  Lummi  Indian  Tribe  and  such  other  powers  as 
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have  been  delegated  to,  vested  in  or  confirmed  in  the  Tribe 
through  the  actions  of  the  federal  government.  Among  other 
sources,  it  is  based  upon  the  federal  policy  of  self-determina- 
tion for  Indian  tribes  and  the  govemment-to-government  relation- 
ship between  the  tribes  and  the  federal  government. 

"The  Lunni  Indian  Business  Council  finds  that  it  is  neces- 
sary to  raise  revenues  for  the  provision  of  essential  governmen- 
tal services  in  order  to  fulfill  its  obligations  to  the  people  of 
the  Lunni  Tribe  amd  the  Lumni  Reservation.  Those  obligations  and 
services  include,  but  are  not  limited  to  the  provision,  in  whole 
or  in  part,  of  public  health  and  safety  services  such  as  police, 
fisheries  enforcement,  fire  protection,  environmental  health 
concerns,  sewage  collection,  treatment  and  disposal,  provision  of 
safe  drinking  water,  litter  and  garbage  control  and  disposal, 
environmental  protection,  maintenance  of  a  court  system  for  the 
resolution  of  civil  disputes  and  criminal  actions,  and  traffic 
safety  and  road  improvement  and  maintenance  services. 

"In  addition,  the  Tribe  provides  social  welfare  services 
such  as  child  welfare  services,  a  broad  range  of  educational 
programs  from  pre-school  through  college  level,  economic  aid  to 
the  impoverished  or  disadvantaged,  mental  health  and  emotional 
counseling,  employment  training  and  job  placement  services, 
housing  progreuns,  cemetery  benefits  and  other  social  services. 
The  Tribe  also  provides  recreational  emenities  and  facilities 
such  as  athletic  fields,  a  gymnasium,  meeting  rooms,  and  parks  as 
well  as  supporting  cultijral  and  religious  events  and  activities. 
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bear  a  substantial  portion  of  the  costs  of  tribal  government, 
given  the  economic  benefits  of  the  treaty  fishery,  but  also 
desires  to  distribute  the  tax  burden  more  equitably  sunong  those 
H benefiting.  The  Lummi  Indian  Business  Council  therefore  enacts 
the  following  tax  on  the  business  activity  of  utility  providers. 


"020  Definitions 

"Wherever  in  this  ordinance,  unless  a  different  meaning  is 
clearly  intended  by  the  context: 

A.  "Buyer"  meems,  without  limiting  the  scope  hereof,  every 
person  who  receives  goods  or  services  from  a  seller  in  exchange 
for  a  promise  to  deliver  to  the  seller,  or  for  the  actual  deliv- 
ery to  the  seller,  of  money  or  other  goods  or  services  of  value 
to  the  seller; 

B.  "Cash  01300111x1:"  means  a  deduction  from  the  invoice 
price  of  goods  or  charge  for  services  which  is  allowed  if  the 
bill  is  paid  on  or  before  a  specified  date; 

C.  "Gross  Receipts"  means  the  full  amount  billed  by  a 
utility  for  the  retail  sale  of  goods  or  services. 

D.  "Person"  means  any  individual,  receiver,  assignee. 
Trustee  in  banJcruptcy,  trust,  estate,  firm,  co-partnership,  joint 
venture,  club  company,  joint  stock  company,  business  trust, 
tribal,  state,  or  other  local  government  or  any  agency  thereof, 
private  or  municipal  corporation,  association,  society  or  any 
group  of  individuals  acting  as  a  unit,  whether  mutual,  coopera- 
tive, fraternal,  non-profit  or  otherwise; 
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tive, fraternal,  non-profit  or  otherwise; 
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E.  "Retail  Sale"  means  every  sale  of  services  or  tangible 
personal  property  to  all  persons  irrespective  of  the  nature  of 
their  business  and  including,  among  others,  without  limiting  the 
scope  hereof: 

(1)  the  provision  of  telephone,  telegraph,  or  other  commu- 
nication services; 

(2)  the  provision  of  electricity,  natural  gas,  or  other 
energy  sources; 

(3)  the  provision  of  water  or  water  distribution  or  sewer 
collection  and/or  disposal  services; 

(4)  the  provision  of  refuse  collection  and/or  disposal 
services; 

(5)  the  provision  of  ceible  or  community  antennae  television 
signal  distribution  services; 

(6)  the  provision  of  transpor1;ation  services; 

(7)  the  sale,  lease,  or  rental  of  any  personal  property  by 
a  utility  to  a  buyer; 

F.  "Sale"  means  any  provision  of  services  or  the  tramsfer 
of  ownership  of,  title  to,  or  possession  of  property  for  a  valu- 
able consideration  and  includes  any  activity  classified  as  a 
"retail  sale".  It  includes  renting  or  leasing,  conditional  sales 
contracts,  leases  with  option  to  purchase,  and  any  contract  under 
which  possession  of  the  property  is  given  to  the  purchaser  but 
title  is  retained  by  the  vendor  as  security  for  the  payment  of 
the  purchase  price; 

G.  "Seller"  meems  every  person  maXing  retail  sales  to  a 
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cles  or  boats; 
(7)  the  conveyance  of  persons  or  property  on  a  regularly 
scheduled  basis;  including  those  tremsportation  systems 
operating  primarily  outside  the  Reservation  but  regu- 
larly loading  or  unloading  passengers  or  cargo  at  a 
fixed  terminal  or  station  within  or  appurtenant  to  the 
Reservation;  but  excluding  regular  mail  or  parcel 

delivery  services. 

I 
J.    "Haste"  means  garbage,  trash,  rubbish,  or*  other  materi- 
al discarded  as  worthless  or  not  economically  viable  for  further 
use.  The  term  does  not  include  material  collected  primarily  for 
recycling  or  salvage. 

"030  TTiiposition  of  Gross  Receipts  Tax 

A.  There  is  imposed  on  and  there  shall  be  collected  from 
each  utility  doing  business  within  the  Lummi  l^eserva'^^ion  a  bgsi- 
ness  Tjrivileqe  tax  equal  to  5%  (five  per  cent)  of  the  utility's 
gross  receipts  generated  from  retail  sales  within  the  reserva- 
tion. 

B.  The  tax  imposed  under  this  ordinance  shall  apply  to 
successive  retail  sales  of  the  s:une  property  or  services. 

"040  Timing  of  Sales 

"For  the  purposes  of  this  ordinance,  a  sale  is  deemed  to 
have  occurred  at  the  time  buyers  are  billed  for  the  seller's 
actual  or  promised  delivery  of  goods  or  services  to  the  buyer. 
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"050  Pavaenl:  of  Taxes  and  Reporting 

"All  persons  required  to  pay  the  tax  imposed  herein  shall 
file  within  thirty  days  following  the  end  of  each  calendar  quar- 
ter a  statement  of  that  person's  retail  sales  made  within  the 
Reservation  during  that  quarter.  Such  forms  shall  be  filed 
following  the  end  of  each  calendar  quarter  even  if  no  taxes 
imposed  under  this  ordinance  are  due.  This  statement  shall  be 
made  on  the  proper  form  as  made  availaUale  by  the  tribe  and  signed 
by  the  person  responsible  to  conduct  the  utility's  official 
business  attesting  to  the  accuracy  of  the  statement.  Full  pay- 
ment of  any  teuces  due  under  this  ordinance  must  accompany  the 
statement  and  be  received  by  the  close  of  business  of  the  last 
working  day  of  the  month  following  the  end  of  the  quarter  for 
which  the  taxes  were  imposed. 

"060   Cost  of  Collection  Actions 

"In  any  action  brought  to  enforce  the  provisions  of  this 
ordinance  or  to  collect  any  sums  due,  the  tribe  shall  be  entitled 
to  its  actual  costs  and  reasonable  attorney  fees  incurred  in 
bringing  the  action.   Any  judgment  entered  shall  bear  interest  at 
the  rate  of  12%  (twelve  per  cent)  per  year  until  paid. 

"070   Interest  on  Late  Payments 

"If  any  sum  payable  under  this  ordinsmce  is  not  paid  to  the 
tribe  by  the  date  specified,  there  shall  be  added  to  the  unpaid 
sum  interest  at  the  rate  of  12*  (twelve  per  cent)  per  year. 
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"080  Effective  Dates 

"This  ordinance  shall  become  effective  on  August  1,  1990, 
and  shall  expire  at  midnight  July  31,  1991,  unless,  after  review 
by  the  council  prior  to  that  date,  the  ordinance  is  extended  for 
a  period  to  be  specified  by  subsequent  action  of  the  council. 

"090   Severability 

"If  any  paragraph,  section,  or  provision  of  this  ordinance 
shall  be  declared  invalid  for  any  reason,  that  paragraph, 
section,  or  provision  shall  be  severed  from  the  remainder  of  this 
ordinance  and  the  validity  of  the  remainder  of  this  ordinance 
shall  not  be  affected  by  such  decision. 

"100  Codification 

"The  provisions  of  this  ordinance  are  deemed  to  be  a  part  of 
the  Tribal  Revenue  Code  and  shall  be  renumbered  so  as  to  be 
consistent  with  that  Code.",  emd; 


BE  IT  FDRTHER  BESOI.VED,  that  the  need  to  continue  this  tax  shall 
be  reviewed  again  before  July  31,  .1991,  at  which  time  it  shall 
expire  if  not  re-affirmed  by  the  Council;  and, 

BE  IT  FURTHER  RESOLVED,  that  this  ordinance  shall  be  immediately 
submitted  to  the  Bureau  of  Indian  Affairs  for  approval  as  re- 
quired by  the  tribal  constitution,  but  that  the  ordinance  shall 
taXe  effect  and  be  enforceable  by  the  tribe  on  the  effective  date 
specified  herein  regardless  of  the  actual  date  of  federal  approv- 
al of  the  ordinance;  and 
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BE  IT  FURTHER  RESOLVED,  that  the  Chairman  (or  Vice-Chairman  in 
his  absence)  is  hereby  authorized  and  directed  to  execute  this 
resolution  and  any  documents  connected  herewith,  and  the  Secre- 
tary (or  recording  secretary  in  his  absence)  is  authorized  and 
directed    to    sign    the    following    certification. 

LUMMI    INDIAN    NATION 


Samuel    M.    Cage) 

Lummi    Indian    Business^/ 

CERTIFICATION 


As  Secretary  of  the  Lummi  Indian  Business  Council,  I  hereby 
certify  that  the  above  resolution  no.  90-89  was  adopted  at  a 
Regular  meeting  of  the  Council  held  on  the  ^th  day  of  July  ,  1990, 
at  which  time  a  quorum  of  6^  was  present,  and  was  adopted  by  a 
vote    of    5.  FOR,    0    AGAINST,    and    0    ABSTENTION(S ) . 

'ir^lL.'' Williams  ,    Secretary 
Lummi    Indian    Business    Council 
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heoibers  of  the  Senate  Indian  Af -fairs  Committee       Aug.  12,  1996 

Dear  Senator's:  Re.  Sovereign  Immunity 

As  long  as  the  prerequisite  o-f  race  or  national  heritage  is 
allowed  to  have  special  rights  and  privileges  you  will  create 
dissension  among  all  citizens,  who  have  a  right  to  equal  justice  and 
due  process  -for  all. 

I  am  writing  you  today  because  we  are   unable  to  be  at  the  hearings 
regarding  the  effects  that  the  so  called  sovereign  immunity  self- 
government  has  had  on  our  life's  as  a  non-tribal  members  who  for  the 
last  five  years  have  lived  on  land  we  purchased  within  the  exterior 
boundaries  of  the  Lummi  Reservation. 

1.  A  5%  uti 1 i ty  tax  on  telephone,  power  and  sewer  bi 1 Is  that  the 
uti litv  Co 's.  passed  on  because  they  did  not  want  to  try  to  take  the 
tribe  to  court  due  to  the  cost  of  possible  1 i  tigation. 

2.  Threats  of  closing  our  County  roads,  because  they  did  not  want 
non- Indians  here  except  to  gamble. 

3.  Drilling  a  well  on  a  residential  lot  within  100'  and  40'  deeper 
than  our  water  association  well,  ignoring  a  county  stop  work  order, 
thereby  depleting  our  water  in  an  effort  to  stop  non-Indian  development 
on  plotted  parcels  by  draining  our  well. 

4.  The  Tribe's  threats  and  actions  that  have  caused  devaluation  of 
property  values,  which  the  county  now  has  to  pass  these  taxes  on  to 
other  residents,  which  tribal  trust  land  is  exempt.   Which  is  against 
the  law. 

5.  The  threats  of  litigation  to  P.U.D,  if  we  attempt  to  bring  in 
water,  over  county  easements. 

6.  The  currant  cost  paid  by  our  self's  and  other  non-Indian 
property  owners  for  the  cost  of  the  current  water  negotiations  that  was 
requested  by  the  Tribe.   Federal  funds  are   paying  for  their  legal  cost. 

7.  Legal  fees  are   given  to  the  tribe  for  litigation,  these  are 
taxpayer  funds,  yet  we  have  been  turned  down  when  we  have  requested 
funds  to  stop  their  illegal  actions  and  defend  our  rights.   This  is  not 
a  level  playing  field,  or  equal  Justice  for  all  citizens. 

8.  Actions  taken  by  the  BIA  which  approved  taxing  on  non-Indian 
utilities  even  though  current  (J.  S.  Supreme  Court  cases  Montana  and 
Brendale  have  ruled  taxing  of  non-Indians  must  be  consentual.  Also  a 
violation  of  the  Constitution  and  Bill  of  Rights. 

9.  The  tribes  are   exempt  from  the  Freedom  of  Information  act, 

no  government  body  unless  if  affects  the  security  of  our  nation  should 
have  this  privilege  when  taxpayers  fund  their  government  and  services. 
It  should  be  public  record  how  much  their  tribal  leaders  are  paid.  The 
tribes  must  be  accountable  for  all  funds  received  from  our  tax  dollars. 

I  am  also  of  Native  American  heritage  Capproximately  20/C  Cherokee 
Indian]  as  many  Americans  are.  As  an  American  citizen  I  do  not  expect 
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any  special  rights  but  must  be  protected  from  any  special  rights  that 
are  or  could  be  a-f-forded  to  any  other  citizen  or  ethnic  group.   To 
quali-fy  -for  these  special  rights  on  this  Reservation  you  only  have  to 
be  25%  Lummi  or  equivalent.  Native  American.   The  tribes 

self-government  oyer  and  above  the  State  and  Federal  government  that  is 
already  in  place  must  only  apply  to  Tribal  members  and  non-Indian 
citizens  who  consent  to  civi 1  jurisdiction.   Cnoted  in  the  Supreme 
Court  cases.   Montana  and  Brendale3    It  is  imperative  that  our 
constitutional  and  civil  rights  be  protected.   My  due  process  must  not 
be  set  aside  to  bene-fit  another  citizen,  due  to  race  or  national 
heritage.   Me  are   one  Nation  not  many,  as  the  tribes  Mould  have  us 
bel ieve. 

If  tribal  members  wish  to  use  the  tribal  court  system  where  all 
parties  are  tribal-members  is  one  issue,   non-Indians  must  not  be 
subjected  to  a  court  where  there  is  no  separation  of  powers  where 
Judges  are  appointed  by  the  Tribal  Counc i 1  and  must  reflect  their 
V i ew ' s  or  be  replaced.   Where  there  is  not  the  same  resolve  that  we 
could  find  in  the  state  or  federal  court  systems  is  a  violation  of  our 
constitutional  rights  and  due  process.   We  must  be  able  to  use  our 
State  and  Federal  Court  systems  where  all  our  rights  Are   protected, 
Indian  and  Non-Indian  alike.   Otherwise  it  is  a  violation  of  our 
constitutional  rights,  that  all  citizens  are   entitled  to  equal  justice 
under  the  state  and  federal  laws  of  our  land,  as  noted  on  the  Supreme 
Court  Building  of  The  United  States.   THIS  SCALE  MUST  NOT  BE  TIPPED  FOR 
ONE  RACE,  BUT  EQUAL  JUSTICE  AND  DUE  PROCESS  FOR  ALL.   THE  TRIBES  MUST 
BE  ACCOUNTABLE  FOR  THEIR  ACTIONS  AS  ARE  LHE  REST  OF  THE  CITIZENS. 
STATES,  LOCAL  AND  FEDERAL  GOVERNMENTS  OF  THIS  "ONE  NATION". 

Their  is  no  accountability  for  their  actions  if  allowed 
sovereign  immunity,  and  why  should  they  not  be  accountable  for  their 
actions  at  the  cost  of  our  rights.   Native  Americans  are  citizens,  as 
such  they  are   already  covered  by  the  laws  of  this  land,  by  allowing 
sovereign  immunity  you  are    taken  the  civil  rights  away  from  non-Indians 
and  Indians  who  are   not  Tribal  members. 

In  closing  self-government  is  explanatory,  if  tribal  members  who 
choose  to  be  governed  by  Tribal  Government  is  one  thing,  to  expect  non- 
Indians  to  be  governed  or  taxed  by  a  government  they  can  not  access  is 
another  and  a  violation  of  our  constitutional  rights.   lt_    is  Congress ' s 
responsibi lity  to  protect  equal ly  the  rights  of  al 1  it's  citizens. 
regardless  of  race  or  national  heritage.   Again,  as  long  as  the 
prerequisite  of  race  or  national  heritage  is  allowed  to  have  special 
rights  and  privileges  you  will  create  dissension  among  all  citizens, 
who  have  a  right  to  equal  justice  and  due  process  for  all. 

I  am  attaching  a  copy  of  the  definition  of  Sovereign  Immunity  as 
defined  by  Black's  Law  Dictionary.   Notes  the  Lummi  Reservation  Can 
open  Reservation]  has  only  about  507.  still  in  trust  for  individual 
tribal  members  and  less  than  107.   held  in  trust  for  the  tribe. 


Sincerely  yours. 


Mr.Si  Ms.  Richard  D.  Brannan 
4097  Puffin  Rd. 
Ferndale,  Wa.  98248 
Page  2 
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4209  Salt  Spring  Drive 
Ferndale,  WA   98248 
August  20,  1996 


Members  of  Senate  Indian  Affairs  Committee   , 


Dear  Senator: 


imittee   | 


Sovereign  immunity  should  be  taken  from  native 
American  tribes!   No  one  else,  no  other  citizen,  is  free 
to  threaten,  harass,  discriminate  or  harm  another  person 
knowing  he  is  immune  from  being  taken  to  a  state  court  to 
face  a  judge.  Yet  this  is  a  way  of  life  here.   This 
reservation  is  run  by  the  Lummi  Indian  Business  Council. 
Members  of  this  Council  have  led  an  active  campaign  against 
the  non-Indian  residents  on  the  reservation  in  the  newspapers, 
on  television  and  on  the  reservation  itself. 

One  instance  of  all  this,   a  well  was  illegally  drilled 
only  100'  from  our  well,  even  after  the  county  issued  a  stop 
work  order,  and  the  state  failed  to  enforce  permits  that  are 
required  before  anyone  can  put  in  a  new  well.   This  well  was 
on  fee-simple  land  which  is  under  County  zoning  laws.   The 
pumps  ran  so  intensely  that  our  water  was  down  to  a  seven  day 
supply,  putting  health  and  safety  at  risk  for  over  550  homes. 
When  we  wanted  to  bring  water  in  from  off  the  reservation, 
this  tribal  council  said  "NO!"   When  the  threat  was  made  to 
sue  us  if  we  tried,  even  the  Public  Utility  District  refused 
to  consider  helping  us.   No  one  has  the  money  to  fight  an 
Indian  lawsuit,   especially  since  our  tax  money  helps  the 
tribes  to  fight  us.   When  we  live  under  a  Constitution  and 
Bill  of  Rights  which  provides  for  equal  protection  under  the 
law,  and  with  the  awareness  today  that  racial  discrimination 
is  not  to  be  tolerated,  where  is  our  ability  to  find  redress 
for  such  actions  by  an  Indian  tribe  against  non-Indians, 
strictly  on  racial  grounds  and  a  desire  for  power.'  We  are 
going  into  another  century,  and  this  rewrite  of  history  must 
be  stopped. 

Waiving  the  right  of  sovereign  immunity  has  no 
impact  on  tribal  self  government.  The  Lummi  Business  Council 
has  the  power  to  govern  its  members  in  any  way  they  choose, 
but  this  does  not  include  the  right  to  harass,  intimidate, 
threaten  and  scheme  to  get  new  powers  to  govern  the  non- 
Indians.   Their  tribal  sovereignty  is  not  at  issue.   But, 
the  tribe,  or  its  individual  members,  should  be  held 
accountable  equally  with  every  other  citizen  for  what  they 
say,  or  actions  taken  when  dealing  with  non-Indians. 
There  is  no  place  where  laws  of  this  country  are  written 
with  built-in  exemptions  for  one  race  only. 

Please,  please,  waive  sovereign  immunity! 
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4206   Salt  Spring  Drive 
Ferndale,   WA   98248 


Hugust  i^,  ivvo 

Members  ot  the  Senate  Indian  ri++airs  Committee 

Dear  Senators: 


I^^A 


We  live  in  19v6,  almost  a  new  century  at  a  time  o+  great  awareness 
o+  indiviOLiai  right=  unDer  the  law  as  given  in  our  Constitution  and 
tr^eedom  trom  any  +orm  o+  harassment  or  discrimination  by  reason  of  race 
religion  or  color.   We  carinot  continue  to  rewrite  history. 

ret,  one  "  t^sce"    the  Indians  tribes  are  tree  trom  any  -form  ot 
accountability  +or  their  actions  and  ars    immune  from  lawsuits  or  legal 
redress  o+  grievances  or  harm  by  the  "right  of  Sovereign  immunity".   H 
right  no  none  else  has,  not  even  the  Federal  government  or  the 
President.   3o  no  matter  what  they  do  or  say  or  -fail  to  do  when 
promising  or  contracting  with  the  County  and  non-Indian  citizens,  no 
one  can  legally  take  any  action  to  right  a  bad  situation. 

Every  e-f-fort  local  and  state  governments  hear  when  trying  to  work 
with  the  tribe  is  if  you  don't  do  as  we  want,  "we  11  sue"  and  there  is 
no  budget  with  money  to  spend  on  lawsuits,  so  this  form  o+  "legal" 
Dlackmail  continues  and  other  citizens  are    held  hostage  to  the  Indian 
tribes.  •• 

ihe  "right"  needs  to  be  removed  and  let  al 1  citizens  be  equal 

under  the  law.   Not  one  "race"    with  power  to  hold  themselves  exempt 

trom  being  accountable  +or  what  they  do,  but  must  be  subject  to  all 
laws  the  same  as  every  other  citizen. 

The  tribes  sovereign  status  to  govern  their  own  people  is  not 
touched,  but  remains  intact.   Sovereign  immunity  need  to  be  waived  and 
equal  access  to  the  laws  regardless  of  race. 


Smcertly  yours. 


'^  (^CjUccy/^.C,^ 
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August  11,  1996 

To:  Members  of  the  Senate  Indian  Affairs  Committee 

Indian  tribes  clearly  have  a  special  class  of  citizenship  because 
of  Sovereign  Immunity,  wherein  tribes  cannot  be  sued  without 
their  permission.   As  citizens  of  "One  Nation  under  God,  with 
Liberty  and  Justice  for  All".  ALL  citizens  should  be  subject  to 
the  same  laws  to  assure  our  freedoms  and  access  to  a  just  legal 
system  to  protect  our  rights  under  the  Constitution  and  the  Bill 
of  Rights.   Yet  the  Indian  "tribes  are  allowed  Sovereign  Immunity, 
while  city,  county,  state  and  federal  governments  have  waived 
their  Sovereign  Immunity.   Even  the  IRS  and  the  President  of  the 
United  States  of  American  can  be  sued,  so  why  should  a  special 
class  of  citizenship  be  allowed  in  our  country?   It  should  not. 

"Tribal  Sovereignty"  as  "Independent  Nations",  is  sovereignty 
intended  to  set  the  laws  to  govern  and  control  their  own  people 
and  the  tribe's  own  future,  however  some  tribes  are  also  trying 
to  control  non-tribal  members  living  within  the  geographical 
boundaries  of  their  Reservations.   By  Treaty  the  tribes  are 
dependent  upon  the  Federal  Government-  of  the  United  States  of 
American.   At  best  the  tribes  are  "Dependent  Sovereign  Nations" 
able  to  rule  their  own  tribal  members,  but  they  have  no  authority 
to  govern  the  lives  of  non-tribal  members  even  if  they  live 
within  the  geographic  boundaries  of  a  reservation.   Yet,  the 
constant  threat  of  litigation  by  the  Lummi  leadership  still 
persists  and  non-tribal  members  have  no  recourse,  other  than  a 
seriously  flawed  tribal  controlled  tribal  court  system,  because 
of  Sovereign  Immunity. 

It  is  a  paradox  that  these  "Tribal  Nations"  insist  on  Nation-to- 
Nation  and  Government-to-Government  status  when  in  negotiation 
for  issues  of  importance  to  all  citizens,  such  as  gambling. 
However,  Washington  State  Indian  Tribes,  through  State  compacts 
on  gambling,  are  required  to  go  before  the  States'  voters  for 
approval  or  denial  of  the  levels  of  gambling  allowed  on  their 
Reservations.   An  unusual  sort  of  "Independent  Sovereign  Nation", 
to  say  the  least.   Dependency  on  the  approval  of  the  majority  of 
all  voters  within  the  state  does  not  give  an  impression  of  pure 
Sovereignty.   While  at  the  same  time  the  Lummi  tribe  is  trying  to 
control  the  lives  of  non-Indian  residents  living  within  the 
geographic  boundaries  of  reservation  through  long  standing 
strategies  to  control  our  utilities. . .water ,  sewer,  etc.   Yet 
non-tribal  members  have  no  say  or  vote  in  tribal  government  which 
is  contrary  to  our  federal  constitution.   We  cannot  protect  our 
inalienable  rights  because  of  tribal  Sovereign  Immunity. 

It  is  clearly  time  for  the  removal  of  Sovereign  Immunity  by 
Indian  tribes  so  all  citizens  have  equal  protection  within  our 
otherwise  fair  judicial  system. 


Sincerely,  £iL,.^ J-  'j    ^ 


Sl^^f-y-^JUj^        CCA 
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SELDEN  S.  FRISBEE 

ATTORNEY  AT  LAW 
P.O.  BOX  1998,  13  E.  MAIN  STREET 
CUT  BANK,  MONTANA   59427-1998 


Tckraiilcr  (Fu)NM406)»73-4342  OFnCE(40«)873-22<3 

RES^40«)«73-«374 

September  17,  1996 

Senate  Conunittee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  D.C.   20510-6450 

Gentlemen: 

I,  and  numerous  other  Montana  residents,  can  see  no 
justification  for  the  existence  of  seven  Indian  sovereign  nations 
Inside  the  boundaries  of  the  State  of  Montana  (the  seven  Indian 
tribes) . 

The  late  Russell  E.  Smith,  U.S.  District  Court  Judge  In 
several  of  his  decisions  stated  that  the  Indian  tribes  are 
sovereign  nations  only  so  long  as,  and  to  the  extent  that,  the  U.S. 
Congress  allows  them  to  be. 

When  a  tribe  Is  entitled  to  discriminate  against  non-Indians 
based  on  race;  when  a  tribe  believes  It  Is  entitled  to  stop  State 
highway  road  construction  and  repairs  unless  and  until  members  of 
the  tribe  are  employed  replacing  regular  State  employees;  when  a 
tribe  can  obtain  a  judgment  In  Tribal  Court  against  a  non- Indian 
for  millions  of  dollars  without  any  lawful  basis  for  that  judgment; 
and  when  a  tribe  can  sue  In  State  Court  but  be  Immune  from  a 
counter-suit  In  that  same  action.  It  Is  time  for  congress  to  put  an 
end  to  this  travesty. 

The  Individual  Indian  Is  entitled  to  the  same  rights  and 
privileges  as  any  non-Indian,  and  the  Congress  should  guarantee  the 
rights  awarded  the  Individual  Indian  under  the  various  treaties. 
But,  the  so  called  Tribal  Government  rights  created  by  the  Wheeler- 
Howard  Act  and  other  Federal  legislation  must  be  terminated  because 
of  their  abuse  by  the  Tribes. 

Sincerely  yours, 

SE|}DEN   S.    EBISBEE 


^BY;   Selden  S.  Frlsbee 


SSF/dak 
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WESTERN  FARM  BUREfiU  IN   ID :505-525-0858  JUL  16'96    16:11  No. 022  P. 01 

i      NEW  MEXICO  FARM  AND  LIVESTOCK  BUREAU 

421  North  Water  Street  •  Las  Cnicet,  New  Mexico  8S001  •  (50SJ  S26-SS21  •  FAX  (505)  525-0858 


Senator  Pete  Domenici 
I'ax  ASAP 
Washington  D.C. 

Dear  Senator  Domenici, 

On  behalf  of  the  14,000  members  of  the  N.M.  Fam  and  Livestock  Bureau,  and  at  the 
request  of  the  leadership  of  the  Sandoval  County  Farm  Bureau,  we  respectfully  ask  for 
your  support  of  the  language  in  the  Deptof  Interior  Appropriations  Act  in  section  329 
regarding  private  property  limits. 

Hits  language  provides  relief  for  fnivate  propoly  owno^  within  tiie  boundaries  of 
Indian  reservations  who  at  times  have  to  sedc  legal  action  to  protect  their  property.  In 
many  of  these  cases  die  tribes  will  invoke  questionable  immunity  to  sudi  actions  leav- 
ing die  property  owners  (finnilies)  widi  no  recourse. 

Senator,  diis  is  not  only  a  vital  inivate  property  ri^ts  issue,  it  is  a  matter  of  feimess  and 
8  ohanco  to  do  die  ri^  thing  fyt  fonilies  who  are  finding  their  very  existence  threat- 
«ied  by  lack  of  judicial  relief  in  diese  cases. 

Thank  you  for  your  consideration.  Senator. 

Warm  Regards, 


Ml  ^ 

lirikL.Ness 
Assistant  Administrator 
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399  Washington  Street 
Salamanca,  NY  14779 
Sept  24,  1996 

Honorable  Slade  Gorton 
730  Hart  Building 
Washington  DC  20510 

Dear  Senator  Gorton: 

I  purchased  my  home  about  20  years  ago  in  the  City  of  Salamanca,  County  of 
Cattaraugus,  State  of  New  York. 

The  banks  and  the  attorneys  led  me  to  believe  that  I  had  about  16  years  on  the 
old  99  year  lease,  and  then  it  would  roll  over  into  a  master  lease  in  1991  with  slightly 
higher  Indian  lease  payments.  But  the  terms  of  the  lease  would  remain  about  the 
same. 

I  knew  there  were  negotiation  meetings  for  a  new  lease;  but  no  one  (not  even 
the  press)  was  allowed  any  information. 

When  the  time  came  the  lease  (not  fully  completed)  was  unveiled  and  passed 
by  our  city  council  with  over  200  citizens  locked  outside  of  our  city  hall,  screaming— 
STOP!  The  city  accepted  it,  without  authority  to  do  so,  and  I  believe  it  was  never 
scrutinized  by  any  federal  authorities.  So  we  are  left  with  a  lease  that  is  illegal, 
immoral  and  unconstitutiomd. 

When  I  first  viewed  the  new  lease,  it  was  nothing  like  the  old  lease.  Then  I 
was  informed  that  there  was  an  agreement  that  was  an  integral  part  of  the  lease. 
These  two  documents  make  up  an  unacceptable  package,  as  there  are  too  many  gray 
areas,  such  as  the  Seneca  Nation  claiming  ownership  of  our  homes.   Seneca  Nation 
then  President,  Calvin  John  made  the  statement  to  the  press  that  "unequivocally  we 
own  the  homes." 

By  signing  this  lease  aU  my  rights  would  be  gone.  I  am  appalled  by  the  letter  I 
received  dated  Sept  1, 1994  from  the  U.  S.  Dept  of  the  Interior,  signed  by  Michael  J. 
Anderson. 

It  said  and  I  quote 

"This  is  notice  that  you  must  take  appropriate  measures 
to  either  enter  into  a  new  lease  with  the  Seneca  Nation 
of  Indians  or  vacate  the  premises  and  deliver  possession 
to  the  Nation  on  or  before  Sept  16,  1994.  If  you  fail 
to  execute  a  new  lease  or  deliver  possession  of  the  premises 
on  or  before  Sept  16,  1994,  we  will  request  that  the  United 
States  Dept  of  Justice  file  suit  against  you  in  Federal 
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District  Court  for  ejection  from  the  Seneca  Nation  of  Indians 
lands  you  now  hold  and  Tor  trespass  damages  based  on  fair  rental 
value  of  the  subject  land.  We  may  also  seek  punitive  damages 
for  willful  and  malicious  refusal  to  deliver  possession." 

It  is  hard  for  me  to  believe  that  I  am  malicious  when  my  only  requests  are  for 
my  Constitutional  rights.  I  had  many  friends  and  relatives  killed  in  action,  fighting 
for  the  same  rights  that  are  being  taken  away  from  me. 

I  feel  the  only  fair  solution  for  anyone  not  willing  to  be  intimidated  and  give 
up  their  high  moral  values  by  signing  this  lease,  is  for  the  government  to  authorize 
compensation  for  our  homes  and  businesses. 

My  wife  and  I  would  like  to  move  off  of  sovereign  Seneca  Nation  lands  and 
back  to  the  United  States  where  our  Constitutional  rights  would  be  honored. 

We  anxiously  await  your  reply. 

Sincerely, 


Ronald  and  Marjorie  Schubert 


/*  •-  i-  o  .V  1   €  ft  ■  A  »*i  A   I    i? 


14    <>  n  -J  ^  i\  fi  ^    C 

■>   /«  M   (  c"  »  .  v>    C    J'   <M    t  <  f    ^   ,s/ 
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26  Swan  St. 
Salamanca,    NY   14779 
September  14,    1996 


Senator  Slade  Gorton 

Rm  730,    Senate  Hart  Bldg. 

Washington,    DC  20510 

Dear  Senator  Gorton: 


k 


It  is  very  difficult  to  express  in  a  few  words  how  Native  American  sover- 
eignty and  immunity  affect  us  and  our  community. 

In  1990  a  new  40-40  lease  between  the  Seneca  Nation  of  Indians  and  individual 
leaseholders  in  Salamanca  was  forced  upon  us  as  a  "take  it  or  leave  it"  lease. 
After  much  stress  and  with  threat  of  losing  our  home,    we  signed  the  lease,    under 
duress,    at  the  third  opportunity,    as  did  most  other  leaseholders.     We  are  still 
very  concerned  about  many  of  the  lease  terms,    in  particular,    the  Nation  claims 
ownership  of  all  improvements  on  reservation  lands.     We  fear  that  at  any  time 
t^he  Nation  can  claim  our  home  and  we  have  no  recourse  through  the  courts  due 
to  their  sovereignty.     We  bought  our  home  in  1957,    have  greatly  improved  it  and 
paid  taxes  on  it.     Due  to  Native  American  sovereignty,    the  Federal  Government, 
our  Congressional  Representatives  and  the  courts  have  not  listened  to  our   requests 
to  be  heard.     Our  constitutional  rights,    for  which  I  fought  in  World  War  II,    are 
being  violated.     So  far,    we  have  found  no  place  to  be  heard  and  no  one  to  listen. 

More  and  more  property  within  our  city  is  being  purchased  by  Native 
Americans  thereby  removing  it  from  the  taxrolls  and  other  property  owners  must 
make  up  the  tax  deficit.     Their  exemption  from  property  and  sales  taxes,    as  well  as 
state  income  taxes  on  reservation  income,    puts  additional  burden  on  others.     Many 
businesses  are  owned  and  operated  by  Native  Annericans  which,    because  of  their 
tax  immunity  and  exemptions  from  some  laws  and  regulations,   has  created  unfair 
competition  for  other  businesses. 

Our  beautiful  little  city  has  steadily  gone  downhill  because  of  our  unique 
situation  and  the  apathy  created  by  it.  Several  incidents  of  threats  and  violence 
have  already  occurred  in  our  connmunity  and  state. 

We  urge  Congress  to  immediately  study  all  aspects  of  sovereignty  and 
immunity  as  it  affects  other  citizens  of  the  United  States  and  right  the  wrongs. 

Sincerely, 

Willard  H.   Opferbeck 

Doris  A.   Opferbeck 
cc:  Senator  Alfonse  D'Amato 
Senator  Daniel  P.   Moynihan 
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51  Henry  Street 
Salamanca,  NY  14779 
Sept.  24, 1996 

Honorable  Slade  Gorton 
730  Hart  Biulding 
Washington  DC  20510 

Dear  Senator  Gorton: 

My  husband  and  I  are  one  couple  of  many  who  at  retirement  age 
are  being  forced  to  leave  our  home.  We  are  being  threatened  with 
eviction  by  our  own  government 

We  live  in  Salamanca,  New  York,  a  small  city  situated  on  the 
Seneca  Nation  of  Indians'  reservation. 

At  every  turn  our  rights  as  American  citizens  are  being  denied  us. 
It  is  beyond  comprehension  that  our  government  could,  or  would,  evict 
us  from  a  home  that  we  have  worked  hard  for  all  of  our  lives. 

There  is  no  way  in  this  world  that  either  of  us  will  sign  away  our 
right  to  due  process  or  the  ri^t  to  own  our  own  home  by  signing  the 
lease  offered  us  now. 

I  submit  to  you,  it  is  your  duty  as  an  elected  government  official 
to  protect  us  in  this  situation. 

Sincerely, 


Alice  M.  Fluent 
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September  14,  1996 
Senator  Slade  Gorton 
Attn:  Nina 

730  Hart  Senate  Office  Building 
Washington,  D.C.  20510-4701 

Dear  Senator  Gorton: 

I  write,  urging  Congress  to  eliminate  Indian  Tribe  Sovereignty  Immun- 
ity. I  especially  urge  facing  up  to  the  question  of  Indian  Land  Claims 
as  a  NATIONAL  problem.  Until  a  majority  of  the  Members  of  the  Senate 
and  House  understand  the  frustration  and  sense  of  injustice  felt  by 
tax-paying  property  owners  as  the  result  of  Indians  coming  to  the 
public  trough  with  law  suits,  while  enjoying  special  exemptions  and  all 
the  benefits  of  American  life  without  assuming  commensurate  responsib- 
ilities, the  current  gross  injustice  will  persist.  As  each  case  is  adj- 
udicated individually,  in  a  piecemeal  fashion,  each  succeeding  law  suit 
becomes  more  difficult  to  resolve  with  justice  to  all. 

Here  in  Seneca  County,  400  Cayuga  Indians  have  for  more  than  15  years  - 
been  holding  hostage  10,000  -  12,000  property  owners  who  hold  legal 
titles  to  their  properties.  The  Cayuga  suit  of  1980  for  $350  million 
(nearly  #3/4  mi  1 1 i on / Ind i an )  plus  land,  is  based  on  a  technicality  in  a 
1795  Treaty  which  was  settled  at  the  time,  in  good  faith.  The  Cayugas 
were  paid  for  64,000  acres  of  land  over  some  of  which,  they  had  roamed, 
slashing  and  burning  when  land  became  fallow,  never  having  title  to 
land  as  we  know  it,  until  the  agreement  reached  in  the  bargaining.  All 
thru  the  years,  from  1795  until  1931,  the  Cayugas  were  paid  an  annual 
stipend  and  in  1931  a  lump  s\im  of  $247,000.   During  this  same  period 
they  enjoyed  many  emoluments  not  available  to  American  citizens. 

Because  the  Indians  were  here  before  us,  the  conscience  of  the  American 
people  has  been  aroused  by  those  who  would  exploit  them,  and  the  public 
has  become  convinced  that  they  should  have  all  these  special  privileges 
Still  they  come  back  for  more,  and  will  continue  to  do  so,  if  this 
piecemeal  process  of  settlement  is  not  squarely  faced  by  Congress  ! 

By  and  large  the  Indians  are  fine  people,  but  in  recent  years  have 
become  pawns  in  the  hands  of  modern-day  exploiters.  This  is  to  urge 
Congress  to  bring  the  Indians  into  first-class  citizenship,  end  Indian 
Sovereignty  Immunity,  and  once  and  for  all,  call  a  halt  to  these 
unjust,  piecemeal  handouts. 


^-Sincerely  ,yours-, 
Donald  S.  Allen 


LtLiLii- 


2976    Rte    89 

Seneca  Falls,  N.Y.  13148 

CC:  Senator  Alphonse  M.  D'Amato;  Senator  Daniel  P.Moynihan;  Congressman 
Bill  Paxon;  Governor  George  Pataki. 
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39    Merden  Street 
Salamanca,  NY  14779 
August  26,  1996 


U.  S.  Senator  Slade  Gorton 
Room  730,  Hart  Building 
Washington,  D.  C.  20510 

ATTN:  Nina  Nugent 

Dear  Senator  Gorton: 

Enclosed  please  find  a  copy  of  a  letter  sent  to  all  con- 
gressmen and  women  in  199A.   Since  that  time  our  situation 
has  continued  to  deteriorate.   At  the  present  time,  only 
16  families  have  continued  to  refuse  to  sign  the  lease  and 
are  being  threatened  with  immediate  eviction  by  the  Justice 
Department. 

The  Seneca  Nation  Settlement  Act  of  1990  specifically  stated 
that  its  constitutionality  could  be  challenged  but  when  we 
attempted  to  do  so,  the  courts  ruled  that  we  could  not. 
Surely  an  Act  of  Congress  which  cannot  be  challenged  must 
be  unconstitutional. 

Please  support  the  Istook  amendment  and  hopefully  similar 
problems  to  ours  will  not  recur. 

Sincerely , 


V. 


/jL^ft-'^     lE)i'K')U^ 


Virginia  Banner 


End 
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SALAMANCA  COALITION  OF  UNITED  TAXPAYERS 

BOX  552 
SALAMANCA,  NEW  YORK  14779 
POPIIlATION-6500  AMERICAN  CITIZENS 
Phone-716-945-4553    FAX-716-945-6044 

May  10, 1994 

Senator  Ernest  F  Hollings 
125  Russell  Building 
Washington,  DC  20510 

Dear  Senator  Hollings: 

RIGHTS  PROTECTION 

We  have  been  writing  to  the  members  of  Congress  for  the  past  four  years 
with  absolutely  no  response  to  the  very  serious  issue  of  rights  protection  on  the  Seneca 
Nation  of  Indian  land  on  which  we  reside. 

On  August  8,  1992  our  City  officials  met  with  Senator  Daniel  K.  Inouye 
and  our  Congressman  Amory  Houghton  who  promised  that  they  would  immediately  seek 
dialogue  with  the  Nation  over  the  involved  issues,  which  we  as  an  organization  had 
raised.     Since  that  date  the  City  has  received  no  correspondence  whatsoever  from  those 
individuals.  Unless  you,  the  Congress,  take  some  immediate  action,  this  City  will  no 
longer  exist.  The  courts  of  this  land  have  told  us  that  the  only  body  that  has  jurisdiction 
over  our  claims  is  the  Congress.  What  do  we  have  to  do  to  get  a  response  from  you? 

The  most  pressing  issues  involve  the  tax  erosion  of  the  city's  tax  base. 
Every  time  a  Seneca  purchases  a  home  or  business  in  the  city,  it  is  removed  from  the  tax 
rolls,  yet  the  city  is  obligated  to  provide  essential  city  services.  Over  $3,672,910  dollars 
of  city  property  is  immune  from  taxation  leaving  the  city  taxpayers  an  additional  burden 
of  $  1 69,504. 80  to  be  paid  by  the  remaining  taxpayers.  This  dollar  amount  changes 
weekly!  Imagine  what  Congress  has  done  to  our  property  value;  or  more  importantly  our 
rights  as  Americans.  This  additional  increase  has  already  placed  a  tax  increase  of  17% 
for  94-95. 

The  Nation  has  claimed  ownership  of  our  homes  and  businesses  and  we 
are  unable  to  pursue  this  issue  in  Federal  court  because  of  the  sovereign  immunity  of  the 
Nation;  and  therefore  the  lease,  that  you  approved  via  the  Act  of  1990,  is  not  enforceable 
by  the  ones  most  affected  (the  lessees.)  There  are  over  200  lessees  who  have  refused  to 
sign  this  lease  on  the  fact  and  principle  that  it  is  unconstitutional  and  therefore  have 
become  squatters  on  the  land,  with  the  constant  threat  of  being  evicted  frojn  the  homes 
and  businesses  that  they  most  surely  own! 
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We  are  pleading  with  you  to  offer  your  assistance  by  arranging  a  . 
Congressional  hearing  on  these  most  pressing  facts.  Oxir  only  pediatrician  left  town  two 
years  ago  stating  that  he  was  moving  back  to  the  United  States  of  America  We  are 
sitting  here  without  the  protection  of  the  Constitution  and  you,  our  Congressmen,  have 
done  nothing  to  help.  Wasn't  President  Clinton  elected  because  he  was  the  "domestic 
issue  President"?  As  of  today  our  only  department  store  has  left  town,  to  be  followed 
this  week  by  a  National  Pizza  business,  and  the  National  Fuel  Gas  offices.  Three 
churches  have  closed  their  doors  and  every  day  there  is  a  new  threat  that  other  businesses 
will  follow  their  lead.  Unless  the  Congress  amends  the  Act  of  1 990,  to  assure  us  of  the 
ownership  of  our  homes  and  the  Constitutional  Right  of  due  process^  and  also  ftnds  a 
way  to  help  us  with  tax  erosion,  an  American  city  will  be  dissolved. 

We  await  your  response  and  hop)e  you  will  give  careful  consideration  to 
these  most  urgent  issues!  Please  forward  this  letter,  with  your  conunents,  to 
Congressman  Houghtoa  It  is  time  for  him  to  decide  whether  he  wants  to  be  part  of  the 
solution  or  continue  to  be  part  of  the  problem..  We  are  depending  on  each  of  you. 


Respectfully. 

Salamanca  Coalition  of  United  Taxpayers 
Carol  Kelley,  President 


cc/Honorable  Amory  Houghton 


I 
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S*ptMtb«P    10,     1996 
Committ**   of    Indian   tUfmiru 
B3e  Hart    Offlc*   Building 
M«Bhin9ton,    O.C.    20S10-64S0 

Daar  Banatopai 

W»  live  in  1996,  alnomt  a  n«M  ontury  at  a  tint*  O'f  areat  awaranaaa 
O'f  Individual  rights  under  tha  law  aa  glvan  in  our  Constitution  and 
freadom  froM  any  forat  o*   harasamant  or  dlscrlainat ion  by  raason  of  race 
religion  or  color.   Tribal  eanbers  have  the  right  to  vote  and  run  for 
any  office  in  our  atate,  they  mrm   state  residents.   They  are  not  a 
Nation. 

I  am  a  property  owner  within  the  eKtarior  boundaries  Of  Lunml 
Reservation,  I  have  had  ey  lot  since  1962.  The  Lummi's  have  threaten  to 
close  our  county  roads,  have  done  everything  to  devaluate  my  property, 
I  have  been  waiting  five  years  of  to  build,  because  they  say  they  it  is 
their  Mater,  and  have  even  threaten  to  be  sued  if  we  bring  off 
reservation  water  because  they  say  that  is  there  also.   There  is  no 
water  shortage  here,  the  Tribe  is  using  utilities  to  stop  building  and 
to  gain  control  of  "«y  property".   This  would  be  against  the  law 
anywhere  else,  is  this  the  intent  of  sovereign  immunity?   Uhich  allows 
the  tribes  not  to  be  responsible  for  their  actions  as  the  rest  of  us 
are  including  County,  City,  State  and  Federal  governments  »rm.       I  am 
also  paying  the  illegal  utility  taMes  on  the  standby  fees  for  water  and 
sewer.  There  is  nothing  in  the  treaty  that  gives  them  this  right. 

It  is  imperative  that  our  constitutional  and  civil  rights  be 
protected.   Our  due  process  must  not  be  set  aside  to  benefit  another 
citizen  or  "self^govemevnt"  due  to  race  or  national  heritage.   Ue  mrm 
one  Nation  not  many,  as  the  tribes  would  have  us  believe. 

Removing  Sovereign  Immunity  will  be  a  step  forward  in  treating  all 
citizens  the  same  and  making  the  tribes  responsible  as  the  rest  of 
local  and  State  and  Federal  governments  of  this  "ONE  NATION"  mrm,    equal 
under  the  law.   One  has  to  be  reminded  that  the  tribes  "as  citizens"  of 
the  States  and  of  this  Nation,  have  been  afforded  special  rights  and 
privileges  over  and  above  my  rights  as  a  citizen.  CSome  could  be  as 
little  as  lOX  Indian.  3  U  it  ttl>  rights,  privileges  tOA   fliUA  process  q± 
non- Indian  qc  non-Tribal  (Wfffttrt  tHAl  ACS  tUUna  «fBnt«d. 


Sincerely  yours, 

Hr.  R«6art  flowers 
766  VanOyk  Rd. 
Lynden,  Ha.  9S264 


758 


Col.  C.  D.  Clarenbach  ret  USA 
4199  Sucia  Drive 
Femdale,  WA  98248 


Senator  Slade  Gorton 

730  Hart 

Washington  D.C.    20510 

SUBJECT  :    Sovereign  immunity  For  The  American  Indians 


Dear  Senator; 

Indian  tribes  clearly  have  a  special  class  of  citizenship  because  of 
Sovereign  Immunity.    This  gives  them  power  and  privileges  normal 
citizens  do  not  have.   They  do  not  recognize  county  or  state  laws  and  do 
not  abide  by  the  same  regulations  as  the  rest  of  us.    They  drill  wells 
where  they  want  without  regards  to  existing  permit  process.    They    ignore 
county  cease  and  desist  orders.   They  build  casinos,  smoke  shops  and 
liquor  stores  on  federal  land  without  accountability.    Because  of  Sovereign 
Immunity  they  have  no  accountability  to  the  communities  that  surround 
the  reservation.    Because  of  sovereignly  we  cannot  sue  them  without 
permission  and  if  there  is  any  litigation  they  get  federal  money  to  fight  in 
court,    its  like  suing  myself. 

I  am  a  retired  veteran  on  a  100%  service  connected  disability,  t 
have  given  my  all  for  this  country  and  for  what  it  stands  for.  I  always 
thought  that  one  of  the  fundamental  principles  of  our  nation  was  equality 
for  all.  Now  I  am  finding  that  we  have  a  privileged  class  that  is  above 
many  of  the  laws  and  regulations  that  the  rest  of  us  have  to  live  with. 
This  is  not  what  America  stands  for.  I  urge  you  to  eliminate  sovereign 
immunity. 

Thank  you, 


A^Carl   D.  Clarenbach 
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S«f>tMib«r    16,     1996 

Committee  of  Indian  Affair* 
838  Senate  Hart  Office  Building 
Washington,  D.C.20910 

Dear  Chairman  and  Committee  Memberei 

I  am  writing  today  asking  for  your  help  and  support  in  the 
problem*  that  are  caused  by  the  special  rights  and  privileges  afforded 
the  Indian  tribe's,  baaed  on  their  race  and  national  heritage.   One 
only  has  to  be  part  Indian  $o  be  afforded  these  rlgt^t*  AOd.  Eriyilaasa 
at  the  cost  of  o^her  property  oxner*  tasX.   residents. 

Lack  of  Mater  Is  not  the  problem  on  the  Lumml  reservation,  the 
Lummi  tribe's  goal  it  to  stop  non-lndlan  development  on  lands  they  have 
sold,  by  controlling  basic  utility  services,  water  and  ssMer,  this  i» 
about  land  and  control  by  any  means  and  get  us  off  our  property. 

1.   The  Lummi  tribe  is  deliberately  interfering  with  our 
Mater  well.   When  a  tribe  can  come  onto  our  residential  development, 
erect  a  huge  storage  tank  next  to  a  residence,  precede  to  drill  a  well 
lOO  feet  away  and  40  feet  below  the  our  association's  well,  which 
serves  over  600  homes  all  without  required  permits,  and  ignored  a 
county  stop  order,  then  something  Is  wrong.   The  Lummi  tribe  had 
available  a  road  access  several  lot*  away  to  a  huge  tract  of  trust  land 
where  they  could  have  erected  their  well  1,000  feet  away  and  avoided 
interference.   6ul  Interference.  »B  *»  jfefi  prffy^nt  further  ppp-^pdian 
development  was  their  goal.  Our  asseeiations  water  well  was  nearly 
depleted  in  the  summer  of  1995.   Senator  Slade  Gorton  and  Congressman 
Jack  Metcalf,  interceded  on  our  behalf.   Now  yut   QSCd.  ».   Permanent 
solution,  as  we  know  this  harassment  is  not  going  to  stop  if  sovereign 
Immunity  is  allowed  to  continue.  The  tribes  must  be  held  accountable 
for  their  actions. 

We  have  been  told  if  we  attempt  to  bring  in  of f -reservation 
water,  we  will  be  sued  by  the  tribe.   This  is  about  control  of  our 
land,  wft  are  «  ftmall  community  who  doesn '  t  have  the  resources  for  leflal 
fees,  as  the  tribes  h#ve.   We  Plead  with  yaii  to  do  •o"'#thtna  *©  protect 
us  from  acts  such  45  these  ac  11  will  continue.  Quoted  from  the  Lummi 
Indian  Resolution  •90-108  "NOW  THEREFORE  BE  IT  RESOLVED,  that  the  Lummi 
Indian  Reservation  has  no  surplus  water  present  for  additional  non- 
Indian  development  and  water  present  on  the  Lummi  Indian  Reservation  1* 
subject  to  the  sole  regulatory  authority  of  the  Lummi  Indian  Nation." 

2.     It  is  the  threat  of  litigation  that  has  caused  some  of  the 
utility  companies  and  businesses  to  be  used  as  a  collection  agent  for 
this  tribe.   Even  though  utility  company  line*  cross  county  roads  and 
on  county  easements,  which  »r9   outside  tribal  regulatory  Jurisdiction. 
The  utility  companies  managed  to  roll  the  taxes  to  the  reservation 
ratepayers  and  tharvby  avoid  tha  «rlb«'a  threat  of  taking  tn«  companiss 
to  the  Supreme  Court  for  non-payment.   The  Utility  and  Transportation 
Commission  approved  the  roll  over  because  they  felt  the  costs  of 
potential  litigation  initiated  by  the  tribe,  outweighed  the  personal 
rights  of  the  ratepayers.  JbMrM.   *!!•  »ome  utility  companies  who  refused 
is  EAy  5il«  utility  tax  tfi  ihM.   <fit»e.  SC«  tribe  tl4«  D2i  l^hMa  ihMB   is 
courts  ii  i*  thft  threat  q±  litipatlon  that  hMM.   CUMff^d  ttie  other 
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utility  compani—  $fi  an -fore*  tnM  coll«ct  th»  yimmi  UtiM*/  lAa. 
grd4n#ngM, 

Unfortunataly  litigation  i*  now  r«quir»d  to  r«v»rs«  the  action  o* 
th«  U.T.C.  at  a  vary  "  high  coat"  which  now  muat  ba  born  by  the  non- 
Indian  ratapayara.   Mhara  do  wa  gat  tha  funda?   Who  do  wa  sua?  tha 
utility  companiaa?   tha  U.T.C. 7   How  do  you  think  wa  would  do  in 
tribal  court  wara  thara  la  no  aaparation  of  powara?   Thia  la  what  wa 
ara  up  againsti 

1.  Tha  aama  tribal  attorney  Mr^  Johnaan.  who  aoat  likaly  davalopad 
and  wrota  tha  utility  taM  ordinance,  it  want  back  to  hie  office 
after  it  waa  aignad  by  tha  tribal  council. 

2.  Ha  still  represents  Lummi  Indian  Buainesa  Council. 

3.  He  also  represents  the  Lummi  Indian  managad,  Lumml  Sewer 
District  which  collects  tha  taw  and  made  the  decision  not  to 
challenge  if  the  utility  tsK  was  legal. 

4.  He  also  served  as  hearing  examiner  at  the  sewer  board  tax 
hearing,  prior  to  tribal  court. 

5.  He  also  wrote  the  argument  on  behalf  of  the  sewer  board  and  the 
L.I. B.C.  at  the  tribal  court  hearing,  even  though  another 
tribal  attorney  represented  the  tribe  at  the  sewer  board 
hearing. 

II  this  a  problem  you  ^tOiilA   Uta  is  iftCJtZ  Cqm«  w#lk  la  sun  ihP»a, 

Tha  Native  Americans  mrm   citizens  of  tha  county's  and  states  where 
they  reside,  they  »rm   entitled  to  all  state  and  county  benefits,  CAn 
vote  for  state  and  county  candidates  tha  same  as  I,  run  for  any  office, 
they  already  have  thaaa  same  rights  as  I  do,  H.   is  the  non-Indi an  qt 
non-tribal  member  who's  rights  «nii  ^aa.   PrPCayt  i*  6tina  dap  led.   You 
have  on  this  reservation,  residents  that  live  next  door,  that  because 
of  their  "race",  Is  afforded  special  rights  and  privileges  and  denies 
me  my  constitutional  rights  and  due  process.   This  ijt  r\pX    a  matter  q± 
being  "Political  Correct",  this  is  significantly  iaa  important.  i» 
about  doing  the  right  tblna.  iSiC   ill  citizens  raflSrdlW  Q±   CmsA  Qjr 
culture. 

Sincerely  yours 


Sincerely  yours,   ^     t      .y — 

Mr.  and  Mrs.  Toe  Anstette 
414S  Patoes 
Femdale,  Wa.  98248 
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SEPTEMBER  20,  1996 

THE  HONORABLE  SLADE  GORTON 
U.S.  SENATE 
WASHINGTON,  DC  20510 

DEAR  SENATOR  GORTON: 

UPOW  HAS  INFORMED  ME  THAT  YOU  WILL  APPEAR  NEXT  TUESDAY,  9/24/96, 
BEFORE  THE  SENATE'S  SELECT  COMMITTEE  ON  INDIAN  AFFAIRS  WHEN  IT 
WILL  CONDUCT  A  HEARING  ON  THE  QUESTION  OF  TRIBAL  SOVEREIGN 
IMMUNITY. 

IN  THE  SPRING  OF  1962  I  COMPLETED  CONSTRUCTION  OF  A  PERMANENT 
RESIDENCE  IN  KITSAP  COUNTY,  WASHINGTON  IN  WHICH  I  STILL  RESIDE. 
THE  AGENT  WHO  SOLD  ME  THE  PROPERTY  DID  NOT  SEE  FIT  TO  TELL  ME  THE 
LAND  WAS  LOCATED  ON  THE  PORT  MADISON  INDIAN  RESERVATION.  NO  MAPS 
MADE  AVAILABLE  TO  ME  SHOWED  THE  RESERVATION.  THE  FEW  INDIANS 
STILL  LIVING  IN  THE  GENERAL  AREA  HAD  NO  VISIBLE  PRESENCE. 

SINCE  DECEMBER  30.  1982  MY  WIFE  AND  I  HAVE  BEEN  DEFENDANTS  IN 
INDIAN  LAWSUITS,  FIRST  BY  A  QUIET  TITLE  SUIT  BROUGHT  BY  THE 
SUQUAMISH  TRIBE  AND  CURRENTLY  BY  ALL  THE  PUGET  SOUND  TRIBES  IN  AN 
EXTENSION  OF  THE  BOLDT  CASE. 

WE  CAN  NO  LONGER  TOLERATE  THIS  CONTINUAL  HARASSMENT  BY  THE  TRIBES 
AIDED  AND  ABETTED  BY  OUR  OWN  GOVERNMENT  AND  FUNDED  WITH  TAX 
DOLLARS  FROM  OUR  0V;N  POCKETS.  WE  ASK  ONLY  FOR  A  'LEVEL  PLAYING 
FIELD"  CREATED  BY  THE  ELIMINATION  BY  CONGRESS  OF  THE  SO  CALLED 
"TRIBAL  SOVEREIGN  IMMUNITY",  A  MYTH  CREATED  BY  THE  FEDERAL 
JUDICIARY. 

I  HOPE  YOU  AND  THE  COMMITTEE  CAN  GIVE  THIS  SITUATION  THE  QUICK 
AND  DECISIVE  ACTION  IT  SO  COMPELLINGLY  DEMANDS. 


S 


lJTv). 


PIERCE  W.  DAVIS 

17128  S.  ANGELINE  AVE.,  NE 

SUQUAMISH,  WA  98392 

TEL  360-598-1996 
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WENDY  S.  PEARSON 
KATHRYN  I.  EIMS 
22416  80'^  Ave.  West 
Edmonds,  WA   98026 


September  12,  1996 


Sen.  Slade  Gorton 
10900  NE  Fourth  St. 
Ste.  #2110 
Bellevue,  WA   98004 

RE:   Swinomish  Tribe;  Stewart  &  Sharon  Wright;  West  Shore 
Tenants  Association 

Dear  Senator  Gorton: 

We  are  writing  you  on  behalf  of  Sharon  and  Stewart 
Wright,  and  the  West  Shore  Tenants  Association.   As  you  are 
no  doubt  aware,  the  Wrights  and  their  associates  have  been 
attempting  to  negotiate  equitable  and  just  purchases  of 
their  home  sites  from  members  of  the  Swinomish  tribe  in 
northwest  Washington.   These  are  homesites  on  which  these 
people  have  built  their  lives,  and  on  which  they  intended  to 
live  for  the  remainder  of  their  lives. 

The  only  legal  and  procedural  means  by  which  they  can 
fairly  attempt  to  keep  their  own  homes  has  been  thwarted  by 
the  U.S.  government's  Native  American  ombudsman,  the  Bureau 
of  Indian  Affairs  (BIA) .   The  homeowners  and  the  Native 
American  landowners  have  been  individually  willing  to 
negotiate  terms  which  would  allow  the  West  Shore  Tenants  to 
keep  their  homes  and  buy  the  lots  on  which  they  sit,  but  the 
BIA  has  undermined  their  efforts  to  do  so.   For  years, 
"necessary"  red  tape  has  hindered  good  faith  efforts  of  the 
Swinomish  tribe  beneficiaries  (owners  of  the  land  in  trust) 
to  obtain  fee  title  or  otherwise  secure  a  means  for  selling 
their  land  to  the  tenants  association.   It  is  ironic  given 
the  Republican  hue  and  cry  for  "less  government"  that  a 
government  agency  is  wasting  time  and  effort  to  work  against 
the  will  of  its  clients  and  the  taxpayers  upon  which  it 
relies  for  financial  support. 

The  checks  and  balances  of  a  democratic  and  due  process 
are  wholly  unavailable  to  both  willing  buyer  and  willing 
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Sen.  Slade  Gorton 

09/12/96 

Page  -  2 


seller  in  this  matter.   The  tenants  association  has  been 
given  little  or  no  standing  to  protect  their  financial  and 
inalienable  interests  in  property.   The  voices  of  individual 
tribal  members  who  have  sought  to  se] 1  their  land  have  been 
unheeded  by  the  Swinomish  tribal  association.   And  sadly,  a 
U.S.  bureaucracy  has  fostered  the  seeming  unfettered  ability 
of  a  Native  American  tribal  association  to  deafen  the  voices 
of  its  members  and  to  prevent  U.S.  citizens  from  defending 
themselves  against  actions  which  threaten  their  security, 
their  homes,  and  their  lives.   We  find  it  an  utter  outrage. 

PLEASE  help  the  Wrights  and  the  West  Shore  Tenants 
Association  secure  due  process  of  law  to  protect  their 
rights  and  interests.   Please  also  seriously  consider  the 
necessity  of  maintaining  the  BIA,  an  agency  which  has 
apparently  outlived  its  intended  purpose. 

Sincerely, 


Wendy  S .  Pearson 


Kathryn  I .  Eims 
cc:   West  Shore  Tenants  Assn. 
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Senator  Slade  Gorton, 

730  Hart  Senate  Office  Bldg, 

W^shTngpEea^^D .  C .  20510-4701 

Dear  Slade, 


3608  Love joy  Ct  NE 
Olympia,  WA  98506-9619 
Sept.  8,  1996 


I  understand  that  the  September  24th  meeting  of  the  Senate 
Committee  on  Indian  Affairs  will  consider  the  rest  of  us 
Non-Indians  as  part  of  the  United  States.   For  those  of  us 
who  have  been  battling  the  invasion  of  private  tidelands  for 
the  past  several  years  this  is  a  welcome  and  hopeful 
approach.   I  feel  strongly  as  do  my  neighbors  living  on  the 
salt  water  that  the  time  is  here  for  some  positive  action  in 
Washington,  D.C. 

As  a  native  born  American  citizens  we  should  have  the 
same  constitutional  rights  as  the  so  called  "Sovereign  Nation 
persons  living  among  us.  I  know  that  treaties  were  made  by 
our  forefathers  and  by  many  folks  since  then  but  there  comes 
a  time  when  these  should  be  reviewed  and  revised  as 
appropriate  for  the  good  of  all  citizens.   The  Indian  tribes 
have  proven  that  without  integration  into  the  American 
Community  that  survival  is  difficult.  As  Sovereign  people 
with  much  outside  and  usually  mercenary  help  they  have 
instituted  gambling,  sales  of  non-taxed  liquor  and 
cigarettes,  and  have  received  disproportionate  share  of  fish 
and  shellfish  from  our  waters  as  well  as  receiving  millions 
of  dollars  in  goods,  services  and  cash  from  the  government. 
All  of  the  f orementioned  activities  not  available  to  other 
citizens. 

It  is  time  these  tribes  join  the  United  States  and  live 
under  the  same  laws  and  rights  as  all  other  citizens. 

Sii^cerely/;' 

Ray'^insmore 

PS: Keep  up  the  good  work  for  us  in  Washington. 
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Chris  &  Barbara  Lindsley 
736  Tillamuk  Drive 


LaConner,  Wa  98257. 


September  12,  1996 


Se^or  Slade  Gorton 

/yttn:     Nina 

730  Hart  Senate  Office  Building 

Washington,  DC.  20510-4701 


Dear  Senator: 

Please  eliminate  tribal  sovereign  immunity.  I  have  no  quarrel  with 
their  right  to  govern  their  own  people  but  we  are  living  on  an 
Indian  reservation  as  citizens  of  the  U.S.  and  are  constantly  being 
threatened  by  the  tribe  refusing  to  honor  our  laws  that  the  rest  of 
us  have  to  support  and  obey.  The  Indians  are  dependent  upon 
the  Federal  Government  but  they  should  not  be  able  to  govern 
the  lives  of  non-tribal  members.     There  have  to  be  laws  in  common 
for  all.  The  tribes  must  be  responsible  for  their  actions  and  not  be 
able  to  hide  behind  their  immunity. 

We  have  invested  hundreds  of  thousands  of  dollars  in  improving  our 
leased  land  only  to  discover  now  that  the  tribes  are  not  accountable 
in  our  courts  and  are  attempting  to  change  the  meaning  and  terms  of 
our  leases. 

If  you  waive  tribal  sovereign  immunity,  we  would  be  able  to  seek 
recourse  for  any  injustices  and  make  them  accountable  under  the 
same  laws  as  all  U.S.  citizens. 

Very  Truly  Yours, 
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September  8, 1996 

Senator  Slade  Gorton 
109  NK  Fourth  St.  «21 10 
Bellevue,  Wa  98004 

Senator  Daniel  Inouye 

Senate  Committee  on  Indian  /\flairs 

STl-838  HSOB 

Wash.  DC  20510-6450 

Dear  Senators  Gordon  and  Inouye, 

Your  file  contains  numerous  letters  regarding  the  Morris  Dan  Tract  with  respect  to  the 
tenants  and  their  attempt  to  purchase  the  land  on  which  they  reside  i'roiit  the  Indian  land 
owners    Although  II  of  the  14  land  owners  have  agreed  to  our  offer,  the  HI  A  and  the  Trihe  have 
coerced  and  convinced  the  3  remaining  not  to  .sell.  They  have  undergone  this  t\'pe  of  harassment 
since  they  initiated  the  ofler  to  buy  in  June  of  1995. 

The  other  un-going  struggle  as  you  are  also  aware  is  with  the  BL\  and  the  tribe  over  the 
horrendous  increase  in  lease  rents  that  have  been  imposed  on  all  the  Tenants  in  this  area 

This  prompted  the  formation  of  the  West  Shore  Tenants  /Association  (WSTA).  As  the  sale  is 
currently  being  blocked  by  the  BIA  and  the  Inbe  they  have  broadened  their  energies  to  (brce  the 
issue  on  the  rent  factor  and  other  associated  wrong  doings  such  as  the  impt)siti(.)n  of  a  Sewer 
System  charge  which  in  its  self  is  fraudulent    Here  in  lies  the  problem    The  Tenants  are  not 
allowed  a  voice  or  representation  on  any  of  the  decisions  the  Tribe  and  BIA  have  made  to 
impose  these  charges.  It  is  akin  to  taxation  without  representation!  What  makes  malters 
worse  in  the  Tribe  considers  itself  a  Sovereign  Nation  and  accordingly  claim  Sovereign 
Immunity,  blocking  any  avenue  the  Tenants  have  to  assert  legal  action. 

Every  day  all  of  us  see  projects  going  on-  on  the  Reservation  p*tiid  for  by  our  tax  dolUirs  that  seem 
in  some  ways  a  waste  of  these  tax  dollars  If  the  Tribe  declares  itself  a  Sovereign  Nation,  then 
let  them  stand  alone  and  cut  or  hold  of  funding  until  they  act  responsibly. 

'•  The  Tenants  need  your  help  Senator  Gorton  and  Senator  Inouye  and  they  need  you  to 
inform  your  colleagues  of  the  injastices  they  are  e.xperiencing    The  Tribe  and  RIA  opened  the 
Reservation  to  Teruints  at  reasonable  rent  rates    Now  they  arc  trapped  by  lease  increases  over 
SnO%.  They  have  lost  their  equity,  they  have  no  representation  and  they  apparently  have 
no  legal  resourse.  They  are  in  a  Foreign  Country  funded  by  the  Tenants  themselves. 

Sincerely, 

Patricia  H  Lawler 
15108  NE  68th  Street 
Redmond,  WA  98052 
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September  9,  1996 

Honorable  Senator  Slade  Gorton 
c/o  Kay  Gabriel,  Deputy  District  Director 
10900  N.  E.  4th  St.,  Suite  2110 
Bellevue,  WA   98004 

RE:   Private  Property  Rights 
Dear  Senator  Gorton, 

We  have  been  very  concerned  about  our  private  property  rights  on  a 
forty-three  acre  parcel  of  land  we  own  within  the  boundaries  of  the 
Quinault  Indian  Reservation.  This  is  fee  simple  land  that  has  been 
in  our  family  for  ten  years.  We  have  paid  property  taxes  on  this 
land  to  Jefferson  County  all  that  time.  The  Quinault  Indian  Tribe 
has  declared  their  right  to  zone  and  control  the  permitting  systems 
on  our  land.  We  have  looked  to  the  County  Commissioners  in 
Jefferson  County  to  protect  our  right  to  build  or  develop  our 
property.  After  years  of  pleading  our  case  to  the  three 
Commissioners  who  should  have  intervened  for  us  since  they  have 
collected  taxes  from  us  on  this  property,  Jefferson  County  signed 
a  "memorandum  of  understanding"  with  the  Quinault  Tribe  that 
basically  gave  the  Quinaults  rule  over  us  with  regard  to  our  land. 
Now  we  have  no  idea  just  what  we  have  paid  taxes  for  on  this 
property.  We  thought  we  would  have  all  the  private  property  rights 
afforded  to  all  other  property  owners  in  that  county.  We  do  not 
have  "due  process"  with  the  Quinault  Tribal  government  and  the 
county  government  has  abandoned  us. 

We  respectfully  request  your  support  for  legislation  to  protect  our 
Constitutional  property  rights  for  our  land  on  the  reservation. 
Several  Supreme  Court  decisions  have  been  in  our  favor  with  regard 
to  other  similar  circumstances  on  other  reservations.  Hundreds  of 
other  land  owners  are  in  this  same  dilemma.  Please  help  us  defend 
our  property  rights  with  legislation  that  will  settle  this  matter 
once  and  for  all.  /'~\ 

Gr^fully,      ]      /^ 

"Liur^  and  Ken  Walton 

3148  Marvin  Rd .  S.  E. 
Olympia,  WA   98503 
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Septemoer  6  1  996 

The  Honorable  Slade  Gorton 
United  States  Senate 
Washington  D.C. 

Dear  Senator  Gorton, 

i  ann  a  high  school  civics  teacher  involved  in  a  real  lite  example  ot  tne 
Federal  System.  Over  the  last  two  summers  I  have  Peen  searching  tor  an 
attordabie  piece  ot  recreational  property  tor  my  tamiiy.   ^^ecentiy,  i    touna 
a  twenty  acre  piece  of  property  on  Lake  Roosevelt,  on  the  Coleviiie  inc  an 
Reservation  side  of  the  lake.  This  property  is  not,  and  never  has  been,  car: 
of  the  Coleville  Indian  Reservation.  The  property  is  tee  land  and  not 
subject  to  special  zoning  restrictions  by  the  Coleville  Indian  Tribe. 
However,  the  tribal  zoning  office  has  informed  me  that  I  would  never  be 
able  build  on  the  property  as  they  consider  the  land  as  part  ot  the;r  Triba' 
Game  Reserve.    Ferry  County  considers  the  property  very  bui  Idable  but  the 
threat  of  Tribal  litigation  makes  it  impossible  tor  me  to  purchase  the 
property. 

It  has  been  brought  to  my  attention  that  you  are  preparing  to  hold  Senate 
Hearings  concerning  Indian  Tribal  Zoning.    I  would  very  much  like  to  attenc 
those  hearings  to  provide  input,   but  unfortunatiy  employment 
commitments  make  it  impossible  for  me  to  attend.   !  hope  this 
correspondence  will  help  provide  some  imput  at  your  hearnings. 

After  having  read  the  United  States  Supreme  Court  decision  Brendaie  v. 
Confederated  Tribes  and  Bands  of  the  Yakima  Indian  Nation  .  it  is  obvious 
that  the  Coleville  Tribal  zoning  office  is  m  complete  violation  ot  a 
Supreme  Court  decision  and  thus  The  Law  Of  The  Land.   To  try  and 
circumvent  that  decision  with  an  Inter-Govermentai  agreement  with  Ferry 
County  IS  in  violation  of  the  14  Th  Amendment,  Section  1,  which  forbids  a 
state  or  local  government  to  discriminate  against,  or  draw  unreasonable 
distinctions  between,  persons. 

The  land  in  question  is  fee  land,  private  property  and  not  part  of  the 
Coleville  Indian  Reservation,  much  less  part  of  their  Game  Reserve.    ' 


769 


would  hope  that  your  Senate  Hearings  would  help  clear  up  these  zoning 
threats  by  the  Coleville  Tribe  and  thus  push  for  Congressional  legislation 
that  would  preserve  the  rights  of  property  owners  and  to  eiinninate 
useless  and  time  consuming  litigation  concerning  zoning  issues  mat  are 
already  The  Law  Of  The  Land. 


Sincerely, 

Steven  0.  Banks 

8807  169ThSt.  Ct.  E 
Puyallup,  Wa.  98373 

(206)  845-9409 
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P.O.  Box  887 
ABERDEEN,   WASHINGTON      98550 
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WASHINGTON  FEDERAL  SAVINGS  AND  LOAN  ASSOCIATION  OF  SEATTLE 
SEATTLE.  WASHINGTON 


1,   ACCOUNT  SUMMADY  SECTION 

ACCOUNTMOLDEFVS):  

No  Adomona  P^fmmed 


CHARLOTTE  HARRIS 


am  oouGLis  harri3      »"°'""''° — ''c-^^^i''^ 


Dale  ol  issuanc* 


RENEWAL  TERM  —  SEE  SECTION  4 

OPENING 
BALANCE 

MINIMUM  BALANCE 
REQUIREMENT 

INITIAL 
MAT\JRITY  DATE 

RENEWAL  TERM 

RATE  OF  EARNINGS 
PER  ANNUM 

FREQUENCY  OF 
COMPOUNDING 

•:625.30 

3500.00 

n-iz-s^ 

18   month 

9.250 

daily 

EAfninga  Diainbulion  Oatea  beginning .^iing IQ-a.     >r°w 


ThsfaaMer.  «witn  ihe.-aat  distribution  on  ma  llnai  Matunty  Oaie. 

2  GENERAL  SECTION  Thia  cerllfles  tnai  the  Accouniholdftr  holds  a  savings 
account  with  the  Opening  Balance  and  'or  the  Inillal  Term  eipinng  on  the  initial 
Matunly  Date  shown  tiareon  tn  the  aDo>re  named  savings  institution 

3.  EARNINGS  SECTION  TMs  eccount  snail  receive  earnings  at  the  rate  and  with 
the  Frequency  o(  Compounding  as  above  sot  lonh  Such  earnings  snail  l>e  payable 
on  itie  Eam-ngs  Dlstrlbi-iion  Dates  aoove  sei  (onn,  proviaea  the  baiance  m  me 
account  is  not  reduced  beiow  the  Minimum  Balance  ReQuifemeni  n  sucn  balance 
IS  reduceo  beiow  the  '.  mmum  Balance  Requirement,  the  Rate  ot  Earnings  on  the 
remainino  balance  shall  thereafter  be  reduced  to  the  rate  then  paid  on  regular 
savings  accounts  (see  also  Section  5). 

4  RENEWAL  SECTION  This  account  Shall  be  automatically  renewed  at  the  close 
ol  business  on  the  Initial  Maturity  Date  or  the  matunty  date  of  any  Renewal  Term 
unless  (1)  withdrawn  within  the  7-day  period  referred  lo  in  Section  5  hereof  or  (2)  at 
least  15  days  prior  to  any  maturity  date,  the  association  gives  written  notice  to  the 
Accountholder  that  thla  account  will  not  be  renewed,  in  such  latler  event,  upon 
maturity  (he  account  will  be  converted  to  a  regular  savings  account  end  receive 
earnings  at  the  rale  then  paid  on  regular  savings  accounts. 

T^e  rate  of  earnings  for  any  Renewal  Term  snail  be  at  trte  rate  being  ottered  for 
this  term  cenificale  by  me  Associaiion  on  the  renewal  date. 

5  PENALTY  CLAUSE  SECTION  Except  u  otherwise  provided  nerem.  m  ihe 
event  of  any  withdrawal  ot  principal  from  this  account  pnor  to  the  initial  or  renewal 
period  maturity  date,  ifie  Accountnolder  shall  forleil  an  amount  equal  to  sis 
months  earnings,  whether  earned  or  not.  on  the  amount  withdrawn  at  the  nominal 
(Simple  interest)  rats  being  paid  on  the  account,  regvdleea  ol  me  length  ot  the 
lime  the  funds  withdrawn  nave  remajned  in  the  account. 


and        guarterlv 


The  penalty  prescribed  herein  will  not  be  imposed  for  withdrawal  ot  principal 
following  the  death  or  adiudlcailon  ot  incompetence  ol  any  Accountholder. 

Any  withdrawal  which  reduces  Ihe  account  balance  below  the  Minimum 
Balance  Requirement,  or  any  change  m  the  term  or  Rate  ol  Earnings,  shall  be  con- 
sidered as  a  withdrawal  of  Ihe  entire  account  Qaiarce  and  shall  S*  subject  :o  tr-.e 
penalty  prescribed  herem 

Earnings  credited  to  the  acccunt  during  any  term  may  be  withdrawn  at  any  time 
during  such  term  without  penalty  if  the  account  is  renewed  at  the  same  earnings 
rate,  earnings  during  the  preceding  term  as  well  as  the  current  term  may  be 
withdrawn  at  any  time  wilhbut  penally  during  the  Renewal  Term.  II  the  Renewal 
Term  rale  is  different,  earnings  m  the  account  at  the  commencement  of  Ihe 
Renewal  Term  shall  be  deemed  merged  with  the  principal  and  only  earnings  (or 
the  Renewal  Term  may  t>e  withdrawn  at  any  time  without  penalty  during  such 
term 

If  the  account  or  any  portion  thereof  is  withdrawn  not  more  than  7  days  after  a 
maturity  date,  eemings  shall  be  paid  thereon  at  the  Rate  of  Earnings  above  set 
forth  to  the  date  of  withdrawal  without  penalty 

To  the  extent  necessAry  to  comply  with  these  requirements,  deductions  shall 
be  mode  from  the  amount  withdrawn  or  the  remaining  account  balance 

This  account  wtli  be  administered  m  accordance  with  the  rules  established  by 
the  Board  ol  Directors  tor  this  account  classification 
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•                                                          Lease  7697 
ASSIGN'MKN'T  OF  SAVINGS   ACCOUNT         •  . 

FOR  THE  VALUE  RECEIVED,    we  liorohy   assign   and   transTor  to  the  United  States 

Bopartinent   of   Interior,    Uureau  oX    Indian    Affairs,    funds  on   deposit    in   our 

Savin;;s   Account   ii  19-^01070-8  deposited  with   the  bank  of  ■jashinoton  Federal  s  ;t  i 

ftddl'css:    P.O.   Box   3         La  Conner,   Uashington     9S257 Phone:  466-3129 

Standing   in    the   name   of         Douglas   and  Charlotte  Harris  Gen.    Del.    LaConner  WA 

— — ^ 98257 

with  full  power  and  authority  to  demand,  collect,  and  receive  said  deposit, 

and  to  give  receipt  and  acquittance  therefore,  with  the  abovc-montioned  bank 

to  liold  the  passbook  covering  said  account  in  its  possession-,  agreeing  to 

hold  tlie  sum  of  $_e25-JlQ •  ""til  a  release  of  this  assignment  from  the 

Bureau  of  Indian  Affairs,  is  received;   this  amount  to  be  held  as  collateral 

security  for  any  and  all  indebtedness  and  obligations  of  either  or  both  tlie 

undersigned  to  the  said  U.S.  Dept .  of  Interior,  Bureau  of  Indian  Affairs, 

which  may  exist  by  reason  of  Lease  ff 7697   beginning  on  7/01/82  for  a  term 

of  25  years,  and  expiring  on  6/30/^007  covering  Lot  24  Cobahud  Y/aterfront  Tracts 

Upon  default  in  the  payment  of  any  sum  owing  under  said  lease,  or  upon  any 
default  in  the  performance  of  the  terms  and  conditions  of  said  lease,  tlie 
said  bank  of  'Jashington  Federal  aauings  a  Loan   is  hereby  authorised  to  apply  the 
funds  represented  by  said  savings  account  to  the  payment  of  said  indebtedness 
and  to  withdraw  funds  for  such  purpose  at  such  times  and  in  such  amount  as 
shall  be  demanded  by  said  Assignee.   This  Assignment  shall  terminate  when 
the  Bureau  of  Indian  Affairs  releases  it. 

Dated  this   5-^3     "  day  of   .Mui 19  %'^/^ 

Trtt5=:nrr-   Char  ^ottV  Ha.rri^       [\  Xessec   Douglas  Harris 

L'^^^^g^^MAAJt  'JV^J^UU^       ^  ^n  Del.  LaConner,  WA  9825" 

Addre^s   W^CfvvMi/^  (j^  •  Addres.s 

The  bank  ot   '"J^shington  Federal.  Savings  4  Loan.     hereby  acknowledjies  receipt  of 
notice  of  the  aljove  Assignment -of  Savings  Account  No,  i9-doio7n-q 


to  the  United  States  Department  of  Interior,  Bureau  of  Indian  Affairs. 
Dated  this    I3th day  of  nay 19  33   . 


'^y  ■•L^V^^y  _^^r.^^^Z^^ ^^ri  t  lei::anag3L 
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Steven  Peck 
P.O.  Box  1132 
Shelton,  Wash.  98584 

August  30,  1 996 


'596  SlP-s    ^..  ,,  ,^ 


United  States  Senate 

Office  of  Senator  Slade  Gorton, 

Washington,  D.C.,  via  Believue,  Washington  State  Office 

ATTN:  SENATOR  SLADE  GORTON,  HONORABLE  CHAIR  OF  THE  UNITED  STATES 
SENATE  INDIAN  AFFAIRS  COMMITTEE,  COMMITTEE  MEMBERS.  Please  consider 
the  following  as  my  testimony  for  inclusion  in  the  official  record  on  the  matter  before 
the  committee  regarding  tribal  sovereign  immunity. 

Dear  Senator  Gorton; 

Please  feel  free  to  have  this  testimony  read  into  the  record.  I  would  be  willing  to  come 
to  Washington,  D.C.  to  testify  if  you  feel  it  would  be  effective  or  necessary. 

I  have  been  involved  in  law  enforcement  in  one  form  or  another  for  a  number  of  years. 
Several  of  these  years  I  served  as  a  police  officer  for  Indian  tribes.  I  have  a  two  year 
degree  in  Criminal  Justice,  have  attended  and  graduated  from  two  law  enforcement 
training  academies  sponsored  by  the  State  of  Washington,  and  attended  other  law 
enforcement  seminars  and  training.  I  have  been  witness  to  many  illegal  acts 
committed  by  tribal  personnel.  These  acts  have  gone  unpunished,  unprosecuted,  and, 
in  some  cases,  uninvestigated,  because  of  sovereign  immunity  claims  by  the  tribes. 

Most  recently,  on  August  16,  1996,  while  driving  an  automobile  in  a  safe  and  legal 
manner  on  a  roadway  controlled  and  maintained  by  Mason  County  Government ,  and 
an  Interstate  Highway  maintained  by  the  State  of  Washington,  I  had  my  civil  rights 
violated  by  a  local  Indian  police  force  when  they  initiated  a  contact.  I  was  illegally 
stopped,  detained,  and  assaulted  by  alleged  tribal  police  officers  that  were  operating 
outside  their  jurisdiction  and  without  lawful  authority.  These  persons  were  operating 
vehicles  without  external  emergency  blue  lights,  without  police  uniforms,  and  without 
authorization  from  the  State  of  Washington.  These  persons  were  not  lawfully 
commissioned  to  enforce  Federal,  State  or  County  law.  When  I  was  stopped  by  these 
unmarked,  non-uniformed  persons  I  was  never  presented  a  reason  for  the  contact  or 
shown  any  form  of  identification,  badge,  picture  identification  card,  or  commission 
card.  Even  when  I  asked  to  see  identification,  I  was  shown  none.  I  have  contacted 
and  complained  to  my  state  senator,  state  representative,  the  Bureau  of  Indian  Affairs, 
(BIA),  the  FBI,  the  Washington  State  Attorney  General,  the  Mason  County  Sheriff  and 
prosecutor  regarding  these  crimes.  My  State  Senator  advised  that  since  the  violations 
involves  an  Indian  tribe  that  there,  "is  nothing  we  can  do."  My  state  representative 
agrees  with  me  that  what  happened  is  unlawful,  improper,  and  outrageous,  but  can  do 
nothing  more  that  make  inquiries.  The  BIA  and  FBI  have  shown  absolutely  no  concern 
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that  civil  rights  are  being  violated  and  have  declined  to  investigate.  The  end  result  in 
this  case  is  that  there  is  apparently  no  one,  no  government  agency,  no  court  of 
competent  jurisdiction,  no  local.  Federal,  or  State  law  enforcement  agency,  or  any 
other  governmental  entities  that  are  willing  to  pursue  these  illegal,  unconstitutional 
acts,  or  to  investigate  the  many  civil  rights  violations  committed  against  myself  and 
other  citizens.  The  Indian  police  in  this  case,  and  in  many  indian  police  agencies 
across  the  United  States,  commit  civil  rights  violations  and  other  illegal  acts  without 
fear  of  punishment,  accountability,  responsibility,  nor  are  they  held  to  any  legal  or 
ethical  standard,  or  are  they  answerable  to  a  United  States  court  of  law.  Several 
times  I  was  ordered,  by  tribal  police  supervisors,  to  violate  the  civil  rights  of  citizens  of 
the  State  of  Washington  and  the  United  States.  I  informed  them  that  I  had  no 
jurisdiction  or  lawful  authority  to  act  as  ordered,  and  that  I  was  morally  and  ethically 
bound  to  enforce  the  law  in  a  legal  manner.  I  also  told  them  that  I  had  concerns  that  if 
I  were  to  act  as  ordered  I  would  be  subjecting  myself  to  prosecution  for  civil  rights 
violations  or  be  civilly  sued  for  exceeding  my  lawful  authority.  I  was  told,  "Don't  worry. 
If  anything  happens,  the  tribe  will  cover  you  with  it's  sovereign  immunity.  No  one  can 
legally  touch  you." 

While  on  patrol,  I  was  requested  by  a  tribal  police  officer  to  meet  him  at  a  location 
outside  our  jurisdiction.  This  area  was  several  miles  away  from  the  reservation.  Upon 
my  arrival  the  officer  told  me  that  he  had  entered  onto  about  six  private  properties, 
conducted  searches  of  those  properties,  and  concluded  that  these  properties 
contained  material  that  he  was  intending  to  seize.  He  did  not  show  me  a  legally 
obtained  search  warrant,  he  enumerated  no  probable  cause,  nor  did  we  have 
jurisdiction  to  lawfully  take  any  action.  He  requested  my  assistance  in  searching  a 
particular  house  and  property  and  assist  him  in  seizing  some  material  from  this 
property.  In  the  absence  of  a  legally  obtained  verbal  or  written  consent  to  search  the 
property  by  the  property  owner,  or  without  a  legally  obtained  search  warrant,  without 
probable  cause  to  search,  and  having  no  legal  jurisdiction  to  conduct  a  search,  or  any 
other  lawful  reason,  I  had  to  refuse  to  participate  in  the  apparent  illegal  search  he  was 
conducting.  I  observed  this  officer  enter  the  private  property,  conduct  his  illegal 
search,  seize  material  from  the  property,  place  the  seized  property  into  his  patrol 
vehicle  and  into  a  civilian  truck  owned  by  a  tribal  members  husband.  This  officer  took 
some  of  the  seized  material  to  his  residence  and  the  civilian  minor  took  some  of  the 
seized  material  to  his  parents  residence.  There  is  no  indication  that  this  officer 
properly  disposed  of  the  seized  material  by  placing  it  into  the  police  evidence  / 
property  room  for  safekeeping  nor  was  it  returned  to  it's  proper  owner.  I  filed  a 
detailed  report  with  my  supervisors,  with  the  BIA,  and  any  other  agency  that  I  felt  had 
any  remote  jurisdiction.  No  charges  were  ever  filed  against  this  officer  for  his  illegal 
acts  nor,  to  my  knowledge,  were  the  acts  ever  officially  investigated.  Although  the 
tribal  officials  knew  of  these  illegal  actions,  no  action  was  taken.  The  tribe  has  no  fear 
of  ever  being  held  accountable  in  a  United  States  court  of  law  because  they  claim 
sovereign  immunity.  The  landowner  in  this  case  was  unable  to  recover  any  damages. 

At  one  indian  police  agency  I  witnessed  officers  burning  seized  Indian  fishing  nets 
within  20  yards  of  a  river  used  for  spawning  by  large  salmon  runs  of  multiple  species. 
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These  nets  are  made  with  synthetic  materials  such  as  nylon,  plastic,  lead,  and 
Styrofoam.  All  of  these  materials  are  toxic  when  burning  and  the  burned  residue  is 
toxic  to  the  environment.  The  lead  and  other  toxic  residue  was  released  into  the  air 
and  the  river  where  the  salmon  make  their  home.  1  reported  this  illegal  burn  to  the 
local  Pollution  Control  Authority  and  they  indicated  that  they  was  nothing  they  could 
do.  I  also  witnessed  numerous  civil  rights  violations  and  other  illegal  acts  committed 
by  officers  with  this  department  and  no  action  was  ever  taken  against  them.  Lack  of 
action  was  due,  for  the  most  part,  to  the  tribe  having  sovereign  immunity.  I  was 
ordered  by  a  superior  to  falsify  Federal  documents  that  were  used  to  calculate  the 
amount  of  money  that  the  tribe  was  given  for  law  enforcement  activities.  The 
falsifications  related  to  artificially  inflating  the  numbers  used  to  gather  statistical 
information  by  the  BIA  regarding  police  activities.  I  reported  this  to  the  BIA. 
I  notified  my  superior  that  several  tribal  members  were  illegally  selling  salmon  that 
were  supposed  to  be  counted  as  treaty  share  for  the  purposes  of  complying  with 
Federal  law  regarding  treaty  allocation  of  salmon.  I  was  told  to  ignore  this  illegal 
activity. 

I  personally  observed  two  tribal  members  digging  shellfish  in  an  area  known  to  be 
polluted  with  human  fecal  chloroform  bacteria,  commonly  known  as  E-Coli.  I 
approached  these  persons,  told  them  the  area  was  polluted  and  that  they  should  stop 
digging.  I  was  later  contacted  by  my  superior  and  advised  to  not  tell  these  persons,  or 
other  individuals,  that  they  could  not  dig  clams  from  this  beach.  When  I  informed  him 
that  this  beach  was  polluted  I  was  told,  "They  can  dig  for  subsistence  shellfish  on  any 
public  beach  they  want  to."  I  advised,  that  due  to  past  experience  with  these  persons, 
I  believed  they  would  sell  the  unclean  shellfish.  This  particular  tribe  was  allowed  a 
subsistence  amount  of  50  pounds  of  shellfish,  (clams),  per  person  per  day.  It  is  illegal 
under  tribal  law  to  sell  clams  dug  for  subsistence.  These  two  persons  had  about  200 
pounds  of  polluted  clams  in  their  possession  when  I  departed  the  area.  I  drove  about 
10  miles  north  of  this  location,  spent  a  short  time  there  checking  for  violations,  and 
returned  to  the  area  where  I  had  first  contacted  the  clam  diggers.  The  diggers  had  left. 
About  five  miles  south  of  the  polluted  beach  was  an  Indian  business,  (known  as  a  "fish 
buyer"),  that  purchased  shellfish  from  clam  diggers  and  in  turn  sold  them  to 
wholesalers  that  sold  them  to  stores  that  sold  them  to  the  public.  I  observed  the  two 
persons  I  had  contacted  earlier  digging  clams  at  the  polluted  beach  at  the  Indian  fish 
buyer  selling  the  polluted  clams.  Their  car  was  distinctive,  I  knew  the  individuals  by 
name  and  on  sight,  and  the  five  gallon  plastic  buckets  that  held  the  polluted  clams 
were  distinctive  as  well.  They  had  no  time,  due  to  tidal  conditions  and  time  constraints 
to  dig  any  other  clams,  nor  did  they,  when  I  asked,  have  clams  that  belonged  to  other 
individuals.  I  advised  my  superior  what  I  observed  and  was  told,  "You  can't  prove  it, 
just  forget  it."  I  checked  the  documents  each  fish  buyer  is  required  complete  after  each 
purchase  from  a  digger.  The  document  contains  information  as  to  the  date  the  clams 
were  dug.  the  location  of  the  dig,  weight  of  clams,  diggers  name,  etc.  The  documents 
regarding  the  polluted  clams  that  were  purchased  from  these  two  persons  had  been 
falsified  as  to  the  location  the  clams  were  dug.  The  document  listed  the  location  the 
clams  were  dug  as  four  miles  south  of  the  actual  digging  site.  These  polluted  clams 
were  sold  to  an  unsuspecting  public  whose  health  was  highly  endangered.  The 
persons  that  were  made  sick  or  damaged  by  these  polluted  clams  have  no  legal 
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recourse  for  damages  caused  by  this  reckless  act  of  knowingly  selling  polluted 
shellfish  for  public  consumption.  Any  persons  damaged  by  the  polluted  shellfish 
cannot  bring  any  legal  action  against  the  Indian  diggers,  the  Indian  fish  buyer,  or  the 
tribal  officials  that  permitted  the  sale  because  of  the  tribe  and  it's  members  enjoying 
sovereign  immunity. 

I  witnessed  a  tribal  gillnet  fisher  violating  no  less  than  three  of  the  tribe's  laws  and 
regulations  regarding  the  manner,  mode  and  place  they  were  allowed  to  fish.  I 
warned  this  person  twice  that  he  was  fishing  in  an  illegal  manner  and  subsequently 
issued  a  citation  for  the  violations.  Later,  I  was  advised  by  my  superior  that  he  was 
changing  the  regulation  so  that  the  fisher  was  no  longer  in  violation  and  voided  the 
citations  I  had  issued.  The  non-Indian  fishers  that  were  damaged  by  these  acts  have 
no  legal  recourse  to  regain  the  lost  fish  they  were  legally  allowed  to  catch. 

This  last  incident  I  will  relate  depicts,  is  a  clear  and  cogent  manner,  the  necessity  for 
removal  of  the  tribal  sovereign  immunity  law. 

While  an  employee  of  a  Federal  Government  Contractor,  an  Indian  tribe,  I  was  the  only 
minority  police  officer.  From  the  first  day  of  my  employment  I  was  the  target  of  racial 
harassment,  racial  slurs,  and  discrimination  by  tribal  officers  on  a  daily  basis.  I 
witnessed  officers,  on  a  daily,  routine  basis,  harass  and  intimidate  citizens  based 
solely  on  race  or  national  origin.  The  victims  of  these  abuses  have  no  legal  means  to 
stop  the  abuse  or  to  bring  it  to  light  via  the  courts.  I  observed  officers  conduct  illegal 
searches,  convert  seized  property  to  personal  use,  make  illegal  arrests,  illegally  serve 
arrest  warrants,  and  otherwise  act  immorally,  unethically,  and  outside  the  law.  I 
witnessed  tribal  officers  verbally  intimidate,  demean,  and  demoralize  an  Indian 
woman,  who  is  mentally  retarded,  until  she  was  in  tears.  I  daily  documented  these 
illegal  or  improper  acts  and  when  I  reported  these  activities  I  was  ignored.  I  was 
finally  ordered  by  the  sergeant  to  stop  documenting  the  racist,  illegal,  and  improper 
activities  I  witnessed.  I  was  also  ordered,  once  again,  to  falsify  Federal  documents  for 
the  monetary  gain  of  the  tribe.  I  was  ordered  to  rewrite  an  accurate,  factual,  truthful, 
police  report  and  insert  false  information  into  the  report  that  covered  up  misconduct 
that  I  witnessed  and  attempted  to  report. 

I  confronted  my  harassers  during  the  second  week  of  employment  and  told  them  that 
their  harassment,  racial  slurs,  and  other  misconduct  was  not  wanted  or  appreciated 
and  I  requested  that  they  stop  After  being  ignored,  I  complained  to  the  sergeant 
regarding  the  racial  harassment  I  was  being  subjected  to.  When  the  sergeant 
continually  ignored  my  complaints,  I  went  to  the  Chief  of  Police.  When  the  Chief  of 
Police  failed  to  stop  the  racial  harassment,  slurs  and  discrimination,  I  went  to  the  tribal 
personnel  manager.  After  I  filed  my  formal  written  complaint  with  her  and  after  she 
gathered  information  from  me  regarding  specifics  of  the  incidents,  she  informed  me  I 
was  being  terminated.  When  I  asked  the  reason  for  the  termination  I  was  told,  'It's 
because  you  filed  this  complaint  and  because  you  are  not  working  out."  I  inquired  of 
the  personnel  manager  as  to  how  long  she  would  take  to  process  my  complaint.  She 
indicated  that  I  should  give  her  about  a  week.  If  a  week  went  by  and  I  did  not  hear 
from  her  I  was  told  to  file  a  complaint  with  the  Washington  State  Equal  Opportunity 
Commission,  (EOC).  After  ten  days  I  received  no  response  from  the  tribal  personnel 
manager    Despite  repeated  requests  for  action,  the  tribe  took  no  action  and  has  done 
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nothing  to  this  day. 

Prior  to  applying  for  this  job,  I  noticed  the  tribes  advertisement  in  the  local  newspaper 
for  employment  with  the  tribe.  I  noticed  that  within  the  advertisement  was  the  phrase, 
"An  equal  opportunity  employer".  I  also  saw,  posted  in  the  workplace,  posters  issued 
by  the  EEOC,  indicating  that  racial,  sexual,  or  other  forms  of  harassments  or 
discrimination  were  not  allowed  and  a  contact  person,  the  tribal  personnel  manager, 
was  to  whom  any  violations  were  to  be  reported. 

Considering  that  I  was  employed  by  "an  equal  opportunity  employer",  and  feeling  that  I 
had  been,  illegally  treated,  violated,  and  degraded  by  the  acts  of  racial  harassment, 
discrimination,  and  other  illegal  acts  I  experienced,  and  receiving  no  response  from 
the  tribe,  I  began  a  nightmare  that  continues  to  this  day  trying  to  obtain  a  little  justice. 
I  first  filed  my  complaint  with  the  state  EOC,  who,  at  the  same  time  filed  with  the  EEOC. 
I  subsequently  received  letters  from  both  the  State  and  Federal  EEOC  offices  that  they 
had  no  jurisdiction.  I  was  told  that  the  Indian  tribes  are  exempted  from  Title  VII  of  the 
Civil  Rights  Act  and  are  not  required  to  adhere  to  anti-discrimination  laws.  I 
complained  to  the  U.S.  Office  of  Civil  Rights  and  was  told  that  they  had  no  jurisdiction. 
I  filed  a  lawsuit  in  Federal  District  Court  only  to  have  the  tribe's  attorney  claim  that  the 
court  lacked  jurisdiction  and  the  tribe  had  sovereign  immunity.  I  complained  to  the  FBI 
and  they  have  done  nothing.  I  complained  to  the  BIA  Area  Offices  in  Everett, 
Washington  and  Hoquiam,  Washington,  and  both  failed  to  do  anything.  In  August  or 
September  of  1991 ,  I  complained  to  the  BIA  Regional  Office  in  Portland,  Oregon.  They 
maintained,  for  about  a  year  and  one  half,  that  they  had  no  control  over  the  tribes  and 
could  do  nothing.  When  I  later  confronted  the  BIA  with  irrefutable  facts,  they  indicated 
they  had  some  responsibility  and  would  take  action.  It  took  until  August  of  1 995,  about 
four  years  after  my  initial  complaint,  for  them  to  conclude  that  I  was  subjected  to  racial 
harassment  and  discrimination  in  the  workplace.  As  of  the  date  of  this  letter  the  BIA 
has  taken  no  action  of  any  kind  against  the  tribe  that  allowed  and  tolerated  racial 
harassment  by  it's  employees,  and  in  the  words  of  a  BIA  official,  "the  tribe  knew  they, 
(the  persons  who  harassed  me),  were  racists  when  they  hired  them." 
It  took  the  BIA  in  excess  of  two  years  to  issue  a  "Report  of  Finding  of  Fact  and 
Determination"  that  is  and  remains  unsigned  by  the  BIA  official  that  issued  it. 
I  notified  the  BIA  Inspector  General,  (BIA  /  IG)  of  numerous  examples  when  the  BIA 
failed  to  adhere  to  the  law  or  it's  own  regulations,  knowingly  receiving  falsified 
documents,  failing  to  investigate  these  falsifications,  and  failing  to  maintain  control 
over  it's  contract  with  this  indian  tribe,  and  other  problems.  Also,  that  they  have  failed 
to  conduct  an  impartial,  fair,  complete  investigation.  I  was  informed  by  the  BIA  /  IG  that 
I  had  a  right  to  appeal  the  lack  of  action  of  the  BIA  to  the  Area  Director  of  the  Portland, 
Oregon  Area  Office  of  the  BIA.  I  am  expected  to  appeal  to  the  area  director  that  is 
responsible  for  doing  nothing  about  this  problem.  I  have  been  attempting  to  get  a 
response  from  the  Area  Director  regarding  my  appeal  to  the  Area  Contracting  Officers 
Report  for  just  over  one  year  and  to  this  date  have  received  no  appropriate  response. 

t  grew  up  in  and  around  an  indian  reservation  at  Marysville,  Washington.  I  have  spent 
several  years  serving  the  indian  community.  Given  all  my  experience  with  the  indian 
tribes,  all  the  knowledge  I  have  gained  in  life  and  in  dealing  with  indian  tribes,  and  all 
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the  training  in  law  enforcement  I  have  obtained  tell  me  that  to  allow  a  group  of  persons 
to  act  with  impunity,  without  regard  for  lawful  behavior,  without  accountability  to  any 
United  States  Court,  by  not  allowing  compensation  for  damages  suffered  from  the 
protected  group  via  the  legal  system,  is  quite  simply,  inviting  the  type  of  abuses  I  have 
related  and  to  allow  and  condone  the  abuses  to  go  on.  To  continue  the  special  right  of 
sovereign  immunity  is  just  plain  WRONG.  The  tribes  are  allowed  to  file  suits  against 
me  but  the  reverse  is  not  the  case.  How  can  this  be  and  why  is  it  allowed  to  continue? 
It  is  my  hope  that  you  will  very  seriously  consider  my  valid  concerns.  I  feel  that  my 
experience  and  what  I  witnessed  cannot  be  ignored,  overlooked,  or  considered  lightly. 
Given  the  proliferation  of  Indian  gambling  casinos  in  this  country  it  is  now,  more  than 
ever,  imperative  that  you  take  action  and  rescind  the  tribes  sovereign  immunity.  For 
the  most  part,  the  Indian  casinos  are  designed  to  attract  non-indians.  People  enter 
these  casinos  believing  they  have  their  civil  rights  intact,  this  is  not  an  accurate  belief. 
The  tribes  currently  operate  these  casinos  without  adequate  supervision.  This  lack  of 
supervision  will,  in  all  probability,  allow  organized  crime  to  easily  enter  and  flourish. 

The  tribes  are  not  legally  liable  for  any  damages  caused  by  their  employees.  Tribai 
police  know  they  are  free  to,  and  likely  will,  conduct  illegal  searches,  make  illegal 
traffic  stops,  illegal  seizures  of  property  or  persons,  violate  the  civil  rights  of  Citizens  of 
the  United  States,  commit  other  illegal,  improper,  or  other  negligent  acts  at  these 
casinos  and  they  know  they  are  not  legally  accountable.  The  citizens  against  whom 
these  illegal  acts  are  perpetrated  have  no  access  to  a  competent  court  of  jurisdiction 
for  a  redress  of  their  grievances.  In  the  State  of  Washington,  as  in  other  states,  if  a 
person  is  over  served  alcoholic  beverages  by  a  barkeeper,  and  then  that  over  served 
person  exits  the  cocktail  lounge,  drives  an  automobile  and  causes  property  damage  or 
personal  injury  to  another,  then  the  person  damaged  is  allowed  to  recover  damages 
from  the  person  responsible  for  the  over  service  of  the  alcoholic  beverages.  When  a 
person  enters  into  an  Indian  casino  cocktail  lounge,  and  is  over  served,  drives  an 
automobile  and  causes  damage  or  personal  injury,  the  person  damaged  cannot 
recover  damages  from  the  tribal  barkeeper  or  the  tribe  as  can  be  done  under  state  law. 

Without  your  action  to  rescind  sovereign  immunity,  Indian  officials  can  and  will 
continue  to  act  without  accountability,  without  responsibility,  and  without  regard  to  the 
law.  Civil  rights  have  been,  and  will  continue  to  be  violated  without  action  from  you 
that  would  change  the  status  quo.  Reasonable  and  legitimate  damages  for  negligent 
or  illegal  acts  committed  by  Indian  tribes  must  be  allowed.  Whenever  one  group  is 
allowed  special  rights  that  no  other  single  person  or  other  group  enjoys,  it  is  not  only 
unfair,  but  reprehensible  and  corrective  action  is  long  overdue. 

I  realize  that  I  am  only  an  individual  citizen,  and  that  in  the  big  picture  I  am 
insignificant,  but,  on  this  matter  I  urgently,  strongly,  implore  you  to  rescind  the  tribes 
sovereign  immunity  protection  and  place  them  under  the  same  laws  that  apply  to  all  of 
us.    The  time  is  long  past  for  this  immunity  to  be  rescinded  because  the  reason  a 
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sovereign  immunity  exemption  was  granted  is  no  longer  a  factor  There  is  more  than 
enough  legal  avenues  and  support  available  to  the  tribe  to  use  against  the  non-indian, 
but  no  such  legal  avenues  exist  for  the  non-indian  against  the  tribes  for  their  unlawful, 
intrusive,  improper,  damaging  acts. 

This  single  fact  alone  makes  rescinding  sovereign  immunity  a  requirement  to  obtain 
equality,  and  fairness 

I  gratefully  thank  the  entire  committee  your  time,  your  due  consideration  of  my 
information  and  experiences,  your  patience,  and  your  support  of  all  Americans  by 
acting  to  do  the  right  thing  and  rescind  sovereign  immunity  so  the  tribes  can  be  truly 
self-sufficient  and  ALL  Americans  can  truly  be  equal. 

Re^ectfullv' submitted  for  the  record; 

Steven  Peck 
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Tribe  has  chosen  to  become  its  own  nation  then  so  be  it.  The  protective  blanket 
of  funds  and  benefits  allotted  to  that  Indian  Nation  should  cease  and  they  should 
become  responsible  for  all  harmful  actions  such  as  discrimination  ,  harassment 
and  financial  wrong  doing.  !  fee!  that  this  shield  of  Sovereign  Immunity  is  giving 
these  Indian  Tribes  a  license  to  stomp  over  and  abuse  the  very  people  who  have 
been  footing  the  bill  for  far  too  long.  They  v/ant  independence,  but  only  if  they  are 
allowed  to  stay  in  the  m.oney  flow.  THIS  MUST  STOP!  Only  then  will  they 
become  independent  and  responsible  for  their  ov/n  actions. 

The  poverty  on  the  reservations  is  blamed  on  the  White  Man.  This  is  not  true.  In 
fact  if  the  Tribes  had  to  be  accountable,  we  would  see  v.'ho  is  getting  the  money 
and  where  it  is  being  spent.  This  is  not  to  say  that  there  aren't  some  tribes  that 
do  ver/  well  handling  their  affairs.  As  in  the  White  population,  there  are  some 
that  manage  very  well  and  others  who  need  help.  We  have  created  lav/s  to  help 
people  handle  their  monies  and  property,  so  why  don't  we  do  the  same  for  the 
Indians  on  the  reser.'ations.  Look  around  you,  do  you  have  more  respect  for  the 
ones  you  see  trying  to  get  on  with  their  life,  and  contributing....  or  the  ones  that 

I  hope  you  vi^il!  all  take  a  good  hard  look  at  the  monster  that  has  been  created  and 
vote  to  remove  Tribal  Sovereign  Immunity. 


Sincerely, 


Linda  Barnes 

P.O.  Box  101 

La  Conner,  Washington  98257 
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David  M.  Montague 
775  Dan  Street 
LA  Conner,  Wa. 
98257 


Senator  Slade  Gorton  *  jH 

730  Hart  Office  Building  ^  V  »       ^-^  \    .  v  - 


Washington,  DC  .  \,v  ^. 

20510 


» 


Dear  Senator  Gorton, 

I  am  writng  this  letter  to  encourage  you  and  other  members  of  the  U.S.  Senate  Indian  Affairs 
Committee  to  consider  waiving  Tribal  Sovereign  Immunity. 

I,  along  with  my  family,  currently  reside  within  the  geographical  boundaries  of  the  Swinomish 
Tribe,  Skagit  County,  Washington,  and  have  for  the  last  thirteen  years    I  selected  this  site  to  build 
my  house  for  many  reasons  but  also  had  never  had  any  particular  negative  associations  with  the 
Tribe  and  had  essentially  "grown-up"  with  many  members  and  subseqently  have  always  felt 
comfortable  here.  Property  was  purchased  as  "Fee  Simple",  listed  as  part  of  Skagit  County  and 
always  considered  to  be  part  of  the  County  with  its  commensurate  tax  responsibilities. 

What  is  not  comfortable  is  to  become  aware  that  this  link  to  the  County  is  tenuous,  with  local 
and  state  government  officials  being  reluctant  to  represent  property  owners  and  that  there  is 
a  political/legal/cultural  group  (Tribe)  which  has  access  and  power  within  U.S.  system  and  which 
may  also  act  unilaterally,  as  a  Sovereign  Nation,  which  has  direct  impact  on  non-tribal  persons  and 
issues  about  which  they  have  no  control  or  even  effective  input.  Essentially,  the  tribes  may 
participate  in  both  systems  but  it  is  impossible  for  a  non-tribal  person  to  participate  and  be  fairly 
represented  by  a  group  asserting  total  control.  It  feels  very  much  like  being  a  "non-citizen"  within 
one's  own  country. 

The  re-birth  of  Indian  culture  and  the  economic  advances  of  many  tribes  is  truly  heartening. 
Locally  I  see  many  indications  that  folks  are  more  hopeful  and  are  starting  to  actually  see  a  good 
future  for  themselves  and  their  children.  Particularly  through  the  proliferation  of  casinos  the 
local  tribes  have  realized  a  way  to  economic  prosperity,  though  I  fear  they  may  over  do  it  and  I 
can't  help  feeling  my  own  personal  cultural  apprehensions  about  the  grown  of  gambling. 

I  just  would  like  to  see  the  political/legal  playing  field  leveled  somewhat  and  1  feel  that  waiving 
Tribal  Sovereign  Immunity  is  the  place  to  start.  I  don't  believe  that  this  would  negatively  impact 
the  Tribes  but  would  actually  improve  their  "equity"  by  establishing  accountability  which  is  a 
cornerstone  in  the  financial  world  we  live  in  and  begin  to  make  us  all  truly  equal  in  the  eyes  of  the 
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eyes  of  the  County.  State  and  Federal  Government. 

Thank  you  for  your  time  and  consideration.  I  know  this  is  a  very  difficult  issue  and  I  appreciate 
your  dedication  to  government  service  and  your  willingness  to  take  on  problems  and  to  speak  out 
when  its  necessary. 


Sincerely. 


p 
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September  12,  1996 
861  Kallspell  Drive 
LaConner,  WA.  98257 

Senator  Slade  Norton         mnr  or>^  .^   >./.«  ,.-. 

730  Hart  Senate  Office  Bulldltigb  SEP  16  fA\2-5B       I  a 

Washington,  D.C.  20510-4701  /.  ic^'* 

Dear  Senator,  f  ^^  / 

Enclosed,-' please  find  a  copy  of  our  letter  to  *the  Senate 
Committee  on  Indian  Affairs. 

I 

We  need  all  the  help  that  we  can  receive  to  eliminate  tribal 
sovereign  Immunity. 

Thank  you,  ^ 

Robert   L./Mary   C.    Blbeau 

P.S.: 

I  agree  that  the  native  amerlcan  has  been  short  changed  In  the 
past. However,  we   feel  that  the  government  and  the  courts  have 
gone  overboard  on  the  greater  than  equal  rights  for  tribes. 
They  are  Immune  to  our  court  systems  excepj-^when  they  benefit 
from  It,  such  as  the  Judge  Boldt  decision. 


788 


September  12,  1996 
861  Kalispell  Drive 
LaConner,  WA.  98257 

Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  D.Cj*  20510-6450 

Dear  Senators, 

We  purchased  a  sub-lease  here  In  Shelter  Bay  on  the  Swlnomlsh 
Indian  Reservation  through  the  Shelter  Bay  Company  In  1989. 
That  same  year,  v/e  had  a  home  built  on  the  lot  and  retired  In 
1990.  The  land  use  agreement  fee  to  1992  was  $360/yr.  Per  the 
master  lease  agreement,  the  land  was  re-evaluated  In  1993  and 
the  new  land  lease  agreement  provided  for  a  lease  fee  of 
5675/yr  to  the  year  2003. 

The  Swlnomlsh  tribe  Is  now  disputing  the  renoglated  lease 
agreement  relative  to  the  land  value.  In  that  the  tribes  are 
exempt  from  court  action  and  are  subject  to  BIA  Interpre- 
tations, I  fear  that  our  lease  fee  could  triple  from  that  of 
the  current  agreement. 

If  this  marsh  had  not  been  developed  by  the  Shelter  3ay  Co  'cny, 
this  community  would  be  non-existent  and  the  land  for  all 
practical  purposes  would  be  eosentially  worthless.  It  surely 
would  not  have  been  developed  by  the  tribe. 

In  our  retirement  years,  this  will  become  a  significant 
burden.  In  that  we  do  not  own  the  land,  there  is  no  way  that 
we  can  potentially  recover  these  monies  through  the  sale  of 
our  property. 

In  all  fairness,  we  feel  that  our  native  americans  should  be 
subject  to  the  same  laws  as  any  other  non-native  american. 

The  tribes  should  oe  required: 

1)  to  pay  taxes,  be  it  local,  state  or  federal  on  income, 
(ie;land  leaseb,  businesses  and  jamnllng  casinos), 

2)  to  abide  by  legal  contractual  agreements/oDligatlons,and 

3)  to  be  subject  to  prosecution  and  subsequently  penalized 
just  as  the  general  public  is  liable. 

We  heartily  support  your  hearings  leading  to  the  elimination  of 
tribal  sovereign  im-nunity.' 


Yours  Sincerely, 

Robert  L./Mary  G.  Blbeau 
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,n-  Jack  &  Betty  Wockner 

'556SfPi2    ...  I:  15  8919  160'^  St. 

Snohomish,  Wa.  98290 

August  31,  1996 


Senator  Slade  Gorton 
730  HSOB 
Washington  DC  20510 

\ 

RE:  BIA/Swinomish  Tribe     1    N 
Land  Leases  ^ 

LaConner,  Washington    \ 


Dear  Senator  Gorton, 


a'J 


I 


We  are  writing  to  you  to  ask  for  your  help  in  saving  our  home  on  the 
Swinomish  Reservation.  We  entered  into  a  lease  with  the  Land  Owner  to  be 
administrated  by  the  Tribe  and  BIA  in  1986.  We  felt  that  the  rent  amount 
was  fair.  We  had  no  indication  at  the  time  from  either  the  Tribe  or  BIA  that 
we  would  have  anything  but  a  fair  and  reasonable  rent  increase  at  time  an 
adjustment  was  called  for  by  the  lease.  Then  at  that  time  we  were  stunned  by 
the  notice  that  our  lease  rent  would  increase  ahnost  400%!  We  find  this  to  be 
excessive  and  without  merit.  On  top  of  that,  we  have  also  been  charged  with 
the  cost  to  construct  a  sewer  system  even  though  we  are  the  Tenants.  We've 
attempted  to  appeal  the  rental  increases,  but  to  no  avail. 

We  are  trapped  and  in  jeopardy  of  losing  our  property.  We  can't  sell  it 
because  of  the  unreasonable  lease  and  accordingly,  we  have  lost  our  equity. 
Now  we  understand  the  Tribe  wHl  declare  Sovereign  Immunity,  blocking  any 
action  we  may  wish  to  take  against  the  Tribe. 

As  a  member  of  the  Senate  Committee  on  Indian  Affairs  and  our 
Senator,  we  are  asking  for  your  help. 

Thank  you, 

•    -  /■      ■.      ■  \  .  ■  ■ 


"      /• 


'/t  ^. 
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August  20,  1996 


The  Honorable  Slade  Gorton  . 

730  Hart  Senate  Building  ^  Jf\  ^^ 

Washington,  DC  20510 

Dear  Senator  Goiion: 


.^-^t^' 


We  live  at  2214  Lummi  Shore  Road  and  we  have  recently  built  a  new  house  that  is  within  the  exterior 
boundaries  of  the  Lummi  Reservation.  We  heard  that  you  are  planning  to  have  hearings  about  the  abuse 
that  occurs  by  the  Lummi  Indian  Business  council  as  it  pertains  to  Non-tribal  members  living  on  Fee  Patent 
land. 

I  want  to  relate  to  you  a  situation  that  happened  with  our  new  house  that  needs  to  be  addressed  in  the 
hearings. 

We  made  application  to  the  Whatcom  County  Building  and  codes  for  our  new  house.  We  of  course  had  to 
show  that  we  could  get  water  and  sewer  before  we  could  proceed.  We  arranged  for  a  well  driller  to  drill  a 
well  on  the  property  and  we  discovered  that  we  did  not  need  a  water  right  or  permit  to  drill  a  well  since  our 
use  would  be  under  the  5,000  gallons  per  day  waiver  set  by  the  Washington  State  Department  of^cology. 

We  found  out  that  the  Whatcom  County  Building  and  codes  department  routinely  send  the  Lummi  Tribe  a 
copy  of  the  building  application  as  a  goodwill  effort  to  co-manage  building  and  zoning  with  the  tribe  on 
the  reservation.  Also,  it  is  standard  practice  for  the  department  of  ecology  to  send  the  tribe  notification  of 
an  impending  well  drilling  even  if  it  is  under  the  5,000  gallon  personal  use  waiver. 

What  happened  during  the  next  few  weeks  was  bizarre  to  say  the  least.  We  noticed  that  a  van  was  parked 
near  our  new  home  during  the  day  and  night  and  inside  were  tribal  members  watching  to  see  if  the  well 
driller  was  coming  to  drill  the  well.  We  put  up  with  this  spying  for  approximately  1  week  before  the  well 
driller  arrived.  When  the  well  driller  arrived  the  Lummi  Law  and  Order  came  onto  our  property  to  see 
what  he  was  doing  and  told  us  that  we  should  not  be  drilling  a  well.  We  asked  the  Lummi  Law  and  Order 
to  leave  and  they  did  but  they  remained  near  our  home  constantly  until  the  well  driller  left. 

My  question  to  you  and  this  hearing  board  is;  "Is  this  not  an  abuse  of  power  and  authority  of  the  Lummi 
Indian  Business  Council?"  I  feel  as  though  we  are  living  inside  of  a  police  state  and  we  have  no  recourse 
or  say  in  how  individual  rights  are  being  violated  and  we  want  it  addressed! 

Sincerely, 

Gail  and  Wes  Whitney 
2214  Lummi  Shore  Road 
Bellingham,  WA  98226 
360-758-2833 
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August  19,  1996 


Honorable  Slade  Gorton: 
730  Hart  Senate  Building 
Washington,  D.C.  20510 

Dear  Senator  Gorton: 

We  are  very  pleased  that  you  are  reviewing  the  impact  of  Sovereign  immunity  with  the  Indian  tribes, 
across  the  nation.  We  feel  this  federal  law  is  one  of  the  worse  forms  of  racial  discrimination  that  this 
government  has  ever  imposed. 

It  is  our  understanding  that  the  Lummi  Tribe  can  put  water  and  sewer  lines  or  what  ever  they  wish  in  front 
of  our  house  and  then  deny  us  hook-up,  because  we  are  non-tribal  members.  Whatever  services  that  are 
made  available  should  be  for  the  benefit  of  the  whole  community,  not  just  a  certain  group  of  people.  The 
Lummi  tribe  also  has  imposed  taxes  on  businesses  that  in  turn  pass  these  taxes  on  to  non-tribal  members 
and  non-tribal  members  are  not  allowed  to  be  on  the  Tribal  Councils  and  have  equal  representation.  This  is 
a  system  that  perpetuates  racial  discrimination  and  the  only  recourse  available  for  non-tribal  members  is  to 
sue  the  Federal  government. 

If  our  city  councils,  county  councils  or  school  boards  were  to  govern  in  this  manner  they  would  be  held 
liable  for  their  actions  and  this  type  of  abusive  system  would  be  stopped  immediately. 

It  is  time  to  stop  the  give  away  to  all  tribes  of  this  nation  and  teach  them  to  be  economically  and  socially 
responsible. 

Sincerely 

Wes  and  Gail  Whimey 
2214  Lummi  Shore  Road 
Belllingham,  WA  98226 
360-758-2833 
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Ghappcllc  Arnett 

4136Salts|:)nngDr. 
Ferndale.  WA  98248 


8/19/96 

Senator  Slade  Gorton 

730  Hart  Senate  Office  Building 

Washington,  D.  C.  20510-4701 

Dear  Senator  Gorton: 

Whatever  reasoning  prevailed  to  allow  sovereign  immunity  for  Indians  needs  to  be 
reexamined.    No  other  "nation"  or  government  enjoys  such  status  and  for  good  reason.  There  are 
a  number  of  situations  which  have  developed  within  the  so-called  boundaries  of  the  Lummi 
Reservation  which  have  resulted  in  major  problems  for  fee-land  owners. 

Among  these,  the  following  are  of  major  importance  in  recent  years. 

1.  Tribal  drilling  of  illegal  wells  without  permits  in  Georgia  Manor  and  Sandy  Point  on  residential 
zoned  fee  land.  They  obviously  have  been  able  to  continue  pumping  threatening  the  water 
supply  for  all;  this  is  also  a  special  problem    for  people  who  purchased  property  with  the 
understanding  that  water  would  be  available.  They  continue  to  pay  property  taxes,  water/  sewer 
assessments,  and  community  assessments.  This  is  most  unfair  and  a  real  financial  burden  for 
many  as  they  are  unable  to  build  or  to  even  sell  the  property  without  sustaining  a  substantial  loss. 

2.  The  Tribe  ignores  contracts  and  court  orders  for  county  parks  such  as  Portage  Island, 
Bellingham  City  water,  and  sewer/water  hookups. 

3.  Tidelands  issues  problems  increase.  I  live  on  Saltspring  Dr.  which  is  adjacent  to  a  prime  clam 
area.  This  year  was  one  of  the  best  ones  attracting  50- 100  tribe  members  on  weekend  days  over  a 
two-three  week  period  with  fewer  on  some  week  days.    They  park  cars/trucks  on  private  property, 
have  walked  through  mine  and  neighbor's  yards  without  permission.  And  in  the  past,  during  a 
salmon  fishing  time,  they  "camp"  on  so-called  tidelands  at  South  Cape  which  no-doubt  are  using 
the  private  property  there  which  is  undeveloped.  This  camping  occurs  with  children,  and  no 
sanitary  facilities,  and  after  doing  this  for  a  couple  of  weeks,  they  leave  household  furniture  such 
as  mattress,  folding  chairs,  and  even  a  stuffed  chair.  All  of  this  I  have  witnessed  on  walks  and 
cycling  in  this  area. 

4.  Tribally  passed  taxes  affecting  non-Indians  is  taxation  without  representation. 

There  are  other  situations  that  could  be  addressed,  however,  I  will  limit  this  and  ask  why 
the  Tribe  is  able  to  rule  over  non-Indians?  It  is  time  to  move  into  the  21st  Century  in  view  of  equal 
rights  and  responsibilities  of  all  citizens;  reexamine  treaties  in  light  of  changes  in  society  without 
endangering  true  tribal  jurisdiction  and  property.  Furthermore,  the  goal  of  the  American  way  is  to 
integrate  all  peoples;  we  seem  to  encourage  Indians  to  remain  a  separate  culture-however,  many 
Tribal  members  have  left  the  reservation  to  follow  the  American  dream? 

A  complex  situation  which  will  not  improve  as  long  as  Tribes  enjoy  such  exclusive  status 
as  sovereign  immunity!  Thank  you  for  your  attention  to  this  request. 


Yours  truly, 
Chappelle  Amett 
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K  JeflFMcKay 

4693  Sucia  Dr. 

Femdale,  WA  98248 

(360)384-1863 


August  16, 1996 

Hoa  Slade  Gorton 
United  States  Senate 
730  Hart  Senate  Office  Bldg. 
Washington,  DC  205 1 0 

E)ear  Senator  Gorton: 


^^Y-' 


I  am  writing  to  su|^x>rt  efforts  in  the  Senate  to  waive  sovereign  immunity  for  Indian 
Tribes.  The  doctrine  of  sovereign  inununity  is  founded  on  the  ancient  belief  that  "the 
King  can  do  no  wrong",  and  when  applied  to  Indian  Tribes  has  caused  great  harm  to 
Indian  tribal  members  and  non-tribal  citizens  who  reside  on  or  near  Indian  reservations. 
It  is  time  to  leave  behind  this  antiquated  concept  and  move  forward  in  the  spirit  of  equal 
justice  for  all  citizens  of  this  Nation. 

In  our  community,  tribal  sovereign  immunity  has  allowed  Lummi  Nation  to  threaten  and 
to  cause  real  harm  to  its  neighbors.  Those  who  are  harmed  and  threatened  have  no 
recourse  in  common  courts  to  defend  themselves.  Examples  of  the  abuses  that  have 
occurred  because  of  the  inability  of  the  citizens  to  protect  themselves  in  court  are: 

•  Threats  by  Lummi  Tribal  leadership  to  close  public  roads,  denying  us  access  to 
our  homes. 

•  Attempts  to  ruin  the  Sandy  Point  and  Georgia  Manor  community  wells;  actions 
that  would  almost  certainly  be  declared  illegal  in  a  court  of  law. 

•  Imposition  of  utility  taxes  on  those  who  have  no  voice  in  Tribal  government 
(taxation  without  rein^sentation). 

•  Continual  tiireats  to  initiate  law  suits  against  our  water  associations  and  local 
government  entities.  This  is  a  form  of  "legal  blackmail"  as  we  can  not  afford  the 
exorbitant  costs  of  defending  our  rights  in  Federal  Courts. 

On  the  personal  level,  I  was  threatened  by  Lummi  Tribal  Officers  acting  under  the 
authority  of  the  Lummi  Indian  Business  Council  while  drilling  a  well  on  my  fee-owned 
private  fwoperty.  This  well  was  fiilly  permitted  under  the  laws  of  the  State  of 
Washington,  yet  the  well  driller  and  I  were  both  harassed  and  intimidated  by  Lummi 
authorities.  I  can  attest  to  the  a{^H«hension  that  anyone  would  feel,  knowing  that  the 
Constitutional  Rights  and  access  to  channels  of  legal  grievance  which  are  taken  for 
granted  in  our  society  are  denied  when  dealing  with  Indian  tribal  authorities. 
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It  is  time  for  our  Government  to  protect  the  rights  of  all  it's  citizens  equally.  Every  level 
of  government,  every  public  official,  and  every  individual  in  this  Nation  is  subject  to  the 
same  legal  system  with  the  exception  of  tribal  governments  which  are  the  last  vestige  of 
"sovereign  immunity".  The  only  comparable  exceptions  are  foreign  diplomats  who  can 
evade  our  laws  by  claiming  "diplomatic  immimity". 

Removing  the  "sovereign  immunity"  of  tribal  governments  is  not  an  attempt  to  interfere 
with  the  ability  of  the  tribes  to  govern  their  own  people.  It  simply  makes  tribal 
government  accountable  for  it's  actions  as  is  every  other  level  of  government  in  our 
Nation.  Discrimination  in  favor  of  Indian  tribes  is  just  as  wrong  as  discrimination  againg 
Native  Americans. 


Sincerely, 


M^f^^ 


K.  Jeff  McKay 


795 


1^' 


\ 


August  17,  1996 


To:  Senator  Slade  Gorton 

cc:  Senator  Patty  Murray 

cc:  Congressman  Jade  Metcalf 

From:  Dale  R.  Petersen  at  Sandy  Point,  4052  Sahspring  Dr,  Femdale,  WA  98248 

Subject:  Tribal  Sovereign  Immunity 

Thank  you.  Senator,  for  "staying  with  us"  as  we  fee  land  owners  continue  to  fight  for  our  water, 
property,  and  conslituti(nial  ri^its  at  Sandy  Point  within  tfie  original  external  boundaries  of  the 
Lummi  Reservation.  Section  1 1 S  in  the  but^t  biD  offers  us  some  relief  in  that  die  war-like 
actions  of  the  Lummi  Indian  Busness  CouncO  has  ceased  for  the  moment. 

Our  biggest  problem  is  ttiat  of  sover^p  immunity  enjoyed  by  the  LIBC.  The  enclosed  page  on 
this  subject  highlights  the  need  to  have  this  provision  removed  fiom  Indians.  If  there  were  no 
sovereign  immunity,  we  could  sue  and  resolve  in  court  matters  that  Whatcom  County  will  not 
touch  and  we  must  rely  on  Congress  to  reserve.  If  Congress  and  die  tribes  themselves  really 
believe  in  self-govemace,  flien  they  siiould  want  sovereign  immunity  removed.  The  Lummis  claim 
ttiey  want  more  independence.  If  Ifaey  do,  they  need  to  "grow-up"  and  accept  full  responsibility 
for  their  actions  and  have  sovereign  immunity  removed  just  tike  the  United  States  and  Washington 
State  govenmients  have  done.    Cotainly  the  Pomt  EDiot  Treaty  of  18SS  did  not  give  the  Lummis 
tfaisri^it 


Encl-1 
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Ettdosuie  1  to  Dale  R  Petenoi  fetter  on  Savaoffi  hnaamaty 


Waiving  tribal  sovereign  inanunity 
would  enable  tfiose  banned  or  direat- 
ened  by  tribes'  w  tribal  ofiBcials'  ac- 
tions to  have  recourse  in  tbe  state  or 
district  court  systems.  Federal  courts 
have  consistently  ruled  die  tribal  gov- 
enunents  are  immune  fiom  lawsuits, 
unless  Congress  specificallv  waives 


yyyh  imniiinify  (Federal  and  State 
governments  and  dieir  o£5cials  are  no 
l<»ger  able  to  claim  such  sovereign 
immunity  for  their  actions.) 

Some  specific  instances  vtliere  sovereign 
inununity  has  inqMcted  us  are:  1.)  tribal  spot 
zoning  in  residential  areas  (fish  plant,  casino, 
bingo  hall,  RV  tiailei  park),  and  agricultural 
Good  plain  areas  (gas  station  with  in  ground 
tanks);  2)  tribal  exrawiwg  ^themselves  bom 
getting  tbe  enviraunental  pennits  which  all 
others  must  get  for  projects  in  shoreline, 
flood  plain,  wetland  and  other  areas;  3)  tribal 
ignoring  of  contracts  and  court  orders  for 
county  parks,  Bellingbam  City  water,  and 
sewer  and  water  hookups  4.)  tribal  represen- 
tatives creating  fear  by  threatening  access  by 
non-Indians  to  utilities  and  their  homes;  5.) 
tribal  drilling  of  illegal  wells  without  per- 
mits in  Georgia  Manor  and  Sandy  Point  on 
residential  zoned  fee  land;  6.)  tribal  govern- 
ment threatening  of  well  drillers  with  confis- 
cation of  equipment  for  drilling  on  fee  lands; 
7.)  tribal  refusal  to  get  county  building  per- 
mits in  fee  land  areas  affects  assured  quality 
of  construction   and   county   govt    over- 
sight/accountability in  residential  neighbor- 
hoods 8.)  tribally  passed  taxes  affecting  non- 
Indians  is  taxation  without  representa- 
tiun.    9.)  tribally  passed  laws  aflcctin^ 
non-Indians  and  refu-sol  to  allow  access 
to  iliose  laws  is  discrirainator\'  lack  of 
due  process.  ^        »e    be}io\e  that 

waiving  sovereign  immunii)-  will  improve 
the  self-go>enimeRl  of  Indian  tribes,  h 
will  make  tribal  governments  res-ponsiblc  for 
their  actions  in  the  some  «'a\'s  as  other  gov- 
ernments within  the  US.  Additionally,  it 
may  help  tribes  attract  busincssoi  nhich 
presently  are  wary  about  dealing  with  ihcni 
due  to  lack  of  accouniabiliiy  because  of 
sovereign  inununity. 
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Peg  Norheim 


4269  Sucia  Drive  Fenidak,  Washington  98248  (206)3844497 


August  20,  1996 

Senator  Slade  Gorton 
730  Hart  Office  Bldg. 
Washington,  D.C.,  20510 

Dear  Senator  Gorton, 


i^^t 
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My  name  is  Peg  Norheim  and  I  live  within  the  political  boundaries  of  the  Lummi  Nation  in 
Washington  State. 

I'm  writing  to  you  to  encourage  you  to  support  the  waiver  of  Tribal  Sovereign  Inununity. 

As  you  well  know,  for  the  past  few  years,  our  community  has  faced  several  challenges  from  the 
Lummi  Indian  Business  Council  and  Lummi  Nation  which  continue  to  put  stress  on  me  as  an 
individual  fee  land  owner  and  the  demeanor  of  our  community  as  a  whole. 

I  worry  that  under  Sovereign  Immunity  the  tribe  will  usurp  my  water  rights  and  I  will  have  no 
legal  recourse.  I  worry  that  additional  taxes  will  continue  to  be  levied  and  raised  without  my 
consent  or  my  voice  in  the  levy  process.  I  worry  that  the  tribe  will  continue  to  deplete  the  natural 
aquifer  upon  which  we  rely  for  water  to  slow  new  development(okay  by  me)  and  to  eventually 
drive  the  nonnative  population  off  the  reservation.  What  will  stop  the  drilling  of  additional  illegal 
wells  on  fee  land? 

There  are  a  number  of  issues  which  impact  me  and  I  want  an  assurance  that,  if  necessary,  I  can 
fight  back  -  legally. 

Please  support  the  waiver  and  encourage  those  committee  members  with  whom  you  serve  to  do 
the  same. 

Thank  you  in  advance  for  your  support. 

Respectfully, 


cc:  Senator  Patty  Murray 
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August  8,  1996 


SEMATOR  SLADE  GORTON 
730  Hart  Senate  Bldgv 
Washington,  DC  20510 


^(^' 


We  wish  to  thank  you  members  of  tho  Senate  for  having  the 
hearing  on  waiving  the  sovereign  immunity  of  the  Indian  Tribes* 
This  waiver  is  badly  needed  and  long  overdue. 

We  fee  land  owners  are  harrassed,  threatened  and  intimidated 
by  the  tribes  in  many  ways  and  tribes  cannot  be  held  accountable 
for  their  actions  like  all  other  Governmental  entities  and  we 
citizens. 

The  Lummi  tribe  has  levied  an  unconstitutional  utility  tax 
on  us  and  we  can  not  take  them  to  court  to  prove  that  it  is  tax- 
ation without  representation.  You  and  Congressman  Jack  Metcalf 
seem  to  be  our  only  help  in  congress  but  you  ar«  hamstrung.  If 
tribal  sovereign  immunity  were  to  be  waived,  perhaps  we  would  be 
able  to  solve  some  of  our  own  problems  with  thorn. 

We  do  not  like  having  our  water  supplies  threatened  and  we 
do  not  like  being  intimidated  on  our  own  beaches.  Please  do  every 
thing  in  your  power  to  see  this  thing  through. 

Thank  you  again  for  all  of  your  efforts  on  our  behalf. 


Sincerely 


...^v<: 


Robert  L  Trumble 


Mickie  Trumble 
kd^O  Beach  Way 
Femdale,  WA  98248 


ce.  Citizens  Equal  Rights  Alliance  Inc. 
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August  19,  1996 


Honorable  Slade  Gorton: 
730  Hart  Senate  Building 
Washington,  D.C.  20510 

Dear  Senator  Gorton: 


W^lt-^ 


Please  find  enclosed  with  this  letter  substantial  documentation  on  past  incidences  I  have  experienced  on  the 
Lummi  Reservation.  1  own  property  at  2233  Lummi  Shore  Road  which  is  within  the  exterior  boundaries  of 
the  reservation  on  Fee  Patent  land. 

I  have  spent  an  incredible  amount  of  both  time  and  money  trying  to  correct  the  racial  discrimination  that  is 
perpetuated  by  the  Lummi  Indian  Business  Council  against  non-tribal  members  that  live  within  the 
boundaries  of  the  reservation. 

The  first  incident  is  about  an  abuse  of  the  Lummi  Law  and  Order  trying  to  stop  me  and  my  family  from 
walking  on  the  beach.  1  have  included  a  description  in  my  own  words  about  the  situation  and  attached  a 
letter  from  my  attorney  and  pictures  of  the  Lummi  Law  and  Order  physically  abusing  me. 

The  second  incident  is  regarding  an  incident  where  the  Lummi  Law  and  Order  came  onto  our  property  and 
put  out  our  legal  beach  fire.  Attached  is  a  letter  from  you  from  a  previous  communication.  I  never  heard 
back  from  Sheriff  Brandland  but  1  was  too  busy  to  follow  up  on  this  matter. 

The  third  incident  also  involves  the  Lummi  Law  and  Order  in  a  traffic  incident  where  they  are  using  the 
state  computer  traffic  network  to  scare  and  intimidate  non-fribal  members  into  thinking  they  are  legitimate 
law  enforcement  officers.  Please  refer  to  the  attached  notes  for  full  detail. 

The  fourth  case  is  involving  yet  another  traffic  infraction  and  how  the  Lummi  Law  and  Order  Officer 
followed  me  to  my  house  and  entered  my  property  unlawfully.  You  will  find  my  attorney's  notes  and  the 
officer's  notes  on  the  incident  in  the  attached  pages. 

The  fifth  incident  involved  yet  another  traffic  incident  where  they  saw  me  driving  my  fathers  old  beat  up 
truck  with  my  two  boys  in  the  truck.  They  were  sitting  on  the  seat  and  not  in  an  approved  child  seat  even 
though  technically  they  were  both  above  the  age  and  weight  of  a  child  restraint  system.  I  was  not  speeding 
but  the  Lummi  Law  and  Order  had  been  so  upset  with  me  because  of  past  incidences  that  they  just  waited 
for  me  on  the  road  and  stopped  me  frequently  for  no  reason.  1  believe  it  is  a  form  of  harassment  and  abuse 
of  their  power  over  me. 

They  asked  me  for  my  license  and  I  said  no  and  I  requested  that  a  sheriff  deputy  be  dispatched  because  I 
did  not  recognize  their  jurisdiction  over  me.  The  officer  went  ballistic  and  told  me  and  my  two  young  boys 
that  if  I  did  not  give  him  the  license  that  1  would  be  hauled  off  to  jail  and  my  kids  would  be  taken  away 
from  me.  My  boys  started  to  scream  and  became  hysterical  and  1  insisted  that  he  call  a  Sheriff  deputy  and 
he  said  once  again  that  he  would  not  and  asked  me  to  step  out  of  the  car  so  he  could  arrest  me  and  take  me 
to  jail.  He  started  pulling  on  my  mirror  and  fried  to  pry  the  door  open  but  1  had  it  locked.  Luckily  1  had  a 
cellular  phone  with  me  and  1  called  911.  A  sheriff  deputy  arrived  40  minutes  later  and  spent  20  minutes 
calming  me  and  my  children  down. 

To  this  day  my  two  boys  do  not  have  a  good  understanding  of  who  is  a  good  police  officer  and  who  is  a 
bad  police  officer.  1  have  very  little  documentation  on  this  case  as  the  Sheriff  office  somehow  decided  to 
not  send  out  a  warrant  for  this  traffic  infraction.  I  believe  the  reason  for  this  is  because  it  would  have  been 
such  an  embarrassment  to  the  Sheriff  office  because  if  it  ever  became  public  which  is  what  1  was  prepared 
to  do,  it  could  look  as  if  the  Sheriff  actually  condoned  this  abuse  of  power  because  of  their  long-standing 
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agreement  with  the  Lummi  Law  and  Order  to  handle  traffic  infractions  for  the  Sheriff  office  within  the 
reservation  boundary. 

I  have  written  enough  about  our  woes  as  a  minority  in  the  foreign  country  of  Indian  Land.  As  much  as  all 
of  you  in  Washington  would  like  me  to  believe  that  I  do  live  in  a  foreign  country  and  that  my  rights  are 
subject  to  the  laws  of  the  Lummi  Nation,  I  still  refuse  to  believe  it.  I  will  continue  to  fight  for  the  day 
when  all  people  residing  within  the  reservation  believe  and  understand  that  we  are  one  nation  under  God, 
indivisible  with  liberty  and  justice  for  all. 

Sincerely, 


Michael  G.  Bezona 
2233  Lummi  Shore  Road 
Bellingham,  WA  98226 
360-758-2566 
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At  10:30  a.m./  I  was  walking  south  on  the  beach, 
approximately  10  feet  from  the  road,  with  Bob  Bezona,  Kay 
Clark,  and  Jeff  Clark. 

A  Lummi  Law  and  Order  officer  riding  a  3  wheel  ATV,  told 
us  that  we  were  trespassing.   We  told  him  that  we  were  not 
trespassing  and  he  pulled  in  front  of  us  blocking  our  path. 

I  asked,  by  what  authority  he  was  stopping  us  by,  and  he 
didn't  answer  me.   He  was  joined  by  officer  Yamada,  who  was 
in  a  car  on  the  road.   My  Dad  asked  them  by  what  authority, 
and  they  would  not  answer.   They  told  us  we  were  being 
detained  and  to  wait  for  a  Sheriff  Deputy.   After  10  minutes, 
I  said  that  I  was  going  to  continue  to  walk  on  and  they  had 
no  right  to  detain  me,  I  was  on  fee  patent  land.   They  said 
that  we  were  committing  civil  trespass.   When  I  attempted  to 
walk  on.  Officer  Johns  grabbed  my  arm  and  wrenched  it  behind 
my  back  and  told  me  they  were  going  to  handcuff  me.   I 
relaxed  and  then  attempted  to  exit  the  beach  onto  the  road. 
When  I  reached  the  road,  both  officer,  Johns  and  Yamada, 
grabbed  men  and  pulled  me  back  onto  the  beach  and  told  me 
that  I  was  to  remain  there  until  the  Sheriff  came.   My  Dad 
took  pictures  and  they  threatened  him  and  told  him  that  he'd 
better  not  take  any  more  pictures  of  the  incident. 

We  waited  45  minutes  without  incident  for  the  Sheriff  to 
come.   At  11:15,  the  two  Lummi  officers  asked  us  to  give  our 
names  and  information.   I  said;  "no".   The  officer  said; 
"well,  we  already  have  your  information  (names  and 
addresses)".   He  said,  "our  Chief  said  to  wait  a  reasonable 
amount  of  time  for  a  Sheriff  to  come,  but  if  you  give  names, 
you  can  go" . 

At  11:25,  deputy  Bradshaw  and  a  tall  officer  with  back 
hair  arrived  and  talked  with  the  Himmi  police  for  5  minutes. 
I  stood  up  and  yelled  across  the  road  for  assistance. 
The  officers  came  down  and  asked  us  if  we  were  aware  that  we 
were  trespassing.   We  told  them  we  were  not  aware.   We  were 
not  on  the  tidelands. 

Our  neighbor,  Tina  Ellen-Bass,  came  down  and  told  the 
Sheriff  that  we  were  on  her  property  and  she  did  not  care  if 
we  were  on  it.   I  asked  officer  Bradshaw  if  they  were 
arresting  or  citing  us.   They  said,  "only  if  you  don't  give 
you  name".   I  said;  "then  arrest  me".   She  would  not  do  it. 
I  asked  her  to  take  my  statement,  and  she  wrote  very  few 
words  down  on  paper.   She  continued  to  lecture  on  trespassing 
on  Indian  property  without  any  concern  for  my  own  property 
rights.   She  would  not  allow  me  to  file  a  harassment 
complaint  against  the  Indian  police,  we  gave  officer  Bradshaw 
our  names  and  they  let  us  go. 
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SKEEL.  HENKE,  EVENSON    St    ROBERTS 

Attorneys  at  Law 

3801  Bank  or  California  Center 

Seattle,  Washington  98164 

TeL:(20e)  623-I03I 
Fax  (206)  628-2033 


April  12,  1991 


Mr.  Larry  Mount,  Sheriff 

Whatcom  County 

Whatcom  County  Courthouse 

311  Grand  Avenue 

Bellingham,  Washington  98225 

Re:   Michael  Bezona 

Information  Report  No.  91A-04336 
Incident  March  30,  1991 

Dear  Sheriff  Mount: 

Please  be  advised  that  the  undersigned  has  been  retained  by 
Michael  Bezona  concerning  the  events  of  March  30,  1991,  which 
resulted  in  the  referenced  information  report.  Mr.  Bezona  did  not 
receive  a  copy,  and,  on  his  behalf,  we  herewith  request  that  a  copy 
be  forwarded  to  this  office. 

Mr.  Bezona  informs  me  that  on  March  30,  1991,  two  Lummi  tribal 
officers  stopped  him  and  several  others  walking  with  him  on  the 
seaward  side  of  Lummi  Shore  Road  and  forcibly  detained  them  until 
county  officers  arrived,  after  which  Deputy  Sheriff  Carol  Bradshaw 
took  his  name  and  reprimanded  him  for  trespassing  on  tribal 
property . 

From  the  information  we  have,  it  appears  that  Mr.  Bezcna  was 
not  on  tribal  property.  We  understand  that  he  and  the  people  who 
were  with  him  are  prepared  to  testify  they  were  walking  well  upland 
of  the  point  normally  reached  by  the  high  tides .  The  owner  of  the 
residential  property  at  that  point,  Tina  Ellen-Bass  (2117  Lummi 
Shore  Road,  758-7376),  who  observed  the  group  after  the  tribal 
officers  detained  them,  states  that  they  were  on  her  land,  which 
includes  the  upland  on  the  seaward  side  of  the  road.  Mrs.  Ellen- 
Bass  also  states  that  she  informed  the  tribal  officers  that  these 
persons  and  others  peaceably  walking  along  the  shore  had  her 
permission  to  be  there.  Whether  the  tribal  officers  informed 
Officer  Bradshaw  of  that  is  not  known. 

Mr.  Bezona  and  his  neighbors  strongly  believe  that  the  county 
should  not  aid  the  Lummi  Tribe  in  attempts  to  extend  its  tideland 
ownership  claims  to  the  extreme  high  waterline.   The  Lummis  have 
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Whatcom  County  Prosecutor 
April    12,    1991 
Page  2 


apparently  adopted  the  practice  of  other  Puget  Sound  Indian  tribes 
of  posting  signs  claiming  exclusive  tribal  rights  to  the  extreme 
high     waterline.^  Such     claims      are     entirely     without      legal 

foundation.  On  Mr.  Bezona's  behalf,  we  respectfully  request  that 
you  consider,  after  appropriate  consultation  with  the  prosecutor's 
office,    offering  guidance  to  your  officers   on  this  matter. 

We  understand  that  the  Lummi  Indian  Reservation  includes  the 
tideland  along  the  waterfront,  and  that  the  waterfront  allotments 
patented  to  members  of  the  tribe,  to  which  Mr.  Bezona  and  the 
property  owner  at  the  point  he  was  detained  are  successors  in 
interest,  do  not  include  tideland.  We  also  understand  that  the 
boundary  between  the  tidelemd  emd  the  upland  allotted  property 
shifts  along  the  water  with  accretions  and  erosion.  United  States 
V.  Boynton,  53  F.2d  297  (9th  Cir.  1931).  The  elevation  of  the 
boundary,  however,  is  the  "ordineu:y, "  i.e.,  mean  (not  extreme)  high 
waterline.  United  States  v.  Pacheco,  2  Wall.  587  (1865).  More 
precisely,  it  is  the  mean  of  all  high  tides  over  an  18.6  year 
period.  Borax  Consolidated  v.  Los  Angeles,  296  U.S.  10  (1935).  We 
believe  that  the  above  principles,  generally  applicable  to  the 
shore  boundary  of  all  government  survey  lots  conveyed  by  federal 
patents,  aoce  fully  applicable  to  Indian  allotment  patents  adjoining 
tideland  or  a  rivertsed  within  a  reservation,  whose  title  remains  in 
the  United  States  in  trust  for  the  tribe.  Puyallup  Tribe  v.  Port 
of  Tacoma,    717   F.2d   1251,    1261    (9th  Cir.    1983). 

It  should  also  be  noted  that  the  allottees  and  their 
successors  in  interest  within  an  Indian  reservation  also  have,  as 
an  incident  of  the  allotment  grant,  a  vested  federal  common  law 
ripariem  right  of  access  and  wharfage  across  the  tideland. 
Confederated  Salish  and  Kootenai  Tribes  v.  Netmen,  380  F.  Supp.  452 
(D.  Mont.  1974),  aff'd  per  curiam  534  F.2d  1376  (9th  Cir.  1976) 
(Namen  I) .  It  follows  that  as  to  the  actual  tideland,  below  the 
mean  high  waterline,  abutting  owners  and  their  permittees  have 
access    rights ,    even    though    the   beach    is    owned    in   trust    for   the 


^he  posted  sign  near  Mrs.    Ellen-Bass'    property  reads: 

Restricted  Area 
No  Trespassing 

Lumni  Reservation  tidelands  are  reserved  for  use  by  Lummi 
tribal  members  only.  All  other  persons  are  prohibited  from  entering 
upon  or  using  the  tidelands  for  any  purpose  unless  specifically 
authorized  by  the  Lumni  Indian  Business  Council.  Tribal  tidelands 
include  all  areas  between  the  extreme  high  and  extreme  low  water 
marks.  Tribal  and  federal  laws  prohibit  trespass,  hunting  and 
fishing,    and  destruction  of  this  sign  on  tribal  tidelands. 

For  leasing  and  other  information,  call  Luasti  Land  office  ati 
734-8180  or  384-1489. 
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tribe.  An  Indian  tribe  was  held  to  have  power  to  regulate  the 
erection  of  certain  structures  on  its  tidelands  by  nonmembers, 
because  of  their  potential  impact  on  tribal  welfare,  in  Namen  II, 
665  F.2d  951,  962  (9th  Cir.  1982),  but  the  continued  validity  of 
this  ruling  is  now  doubtful  in  view  of  Brendale    v.  Confederated 

Yakima    Nation,    492  U.S.  ,  196  L.  Ed. 2d  343,  109  S.  Ct.  2994 

(1989)  .  The  propriety  and  practicality  of  the  county  attempting  to 
ascertain  and  police  the  limits  of  nonmembers '  riparian  access 
rights  through  the  application  of  state  criminal  trespass  laws  to 
persons  merely  present  on  the  beach  would  seem  to  be  equally 
doubtful . 

In  the  past,  we  are  told  by  Mr.  Bezona,  your  deputies  have 
generally  not  aided  the  Lummi  Tribe  in  its  sporadic  harassment  of 
non-Indian  property  owners  and  their  guests  along  the  shoreline  of 
their  lots.  Again,  on  Mr.  Bezona's  behalf,  we  respectfully  suggest 
the  county  return  to  its  past  practices  in  this  regard. 

Very  truly  yours. 


^. 


Eric  Richter 


ER/sab 

00300330 


cc:   David  McEachrem,  Whatcom  County  Prosecutor 
Ceurol  Bradshaw,  Deputy  Sheriff 
Mike  Bezona 


805 


Restricted  Area 
No  Trespassing 

Lummi  Reservation  tidelands  are  reserved  for  use  by 
Luinmi  tribal  members  only.  All  other  persons  are  prohibited 
from  entering  upon  or  using  tidelands  for  any  purpose  unless 
specifically  authorized  by  the  Lummi  Indian  Business  Council. 
Tribal  tidelands  include  all  areas  between  the  extreme  high 
and  extreme  low  water  marks.  Tribal  and  federal  laws  prohibit 
trespass,  hunting  and  fishing,  and  destuction  of  this  sign  on 
tribal  tidelands. 

For  leasing  and  other  information,  call  Lummi  Land  office 
at:    734-8180  or  384-1489 


Ujly       Ltiyyitry]      S^^'^C   /?^. 
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On  Friday,  July  21 ,  1995.  we  checked  with  the  Department  of  Natural 
Resources  as  to  whether  there  was  a  bum  t)an  on  recreational  fires  on  our  property. 
We  were  told  that  there  was  no  t)an.  The  bum  ban  limitatjons  In  the  Herald  said 
that  fires  had  to  be  in  a  pit.  16"  high  on  three  sides,  with  one  side  open,  and  ten  (or 
fifteen)  feet  away  from  combusiable  materials.  There  also  tiad  to  be  a  bucket  of 
water  available  near  the  fire.  Our  pit  was  properly  constructed,  we  had  a  bucket  of 
water  a>^ilable,  and  we  also  had  our  hose  for  backup  available. 

That  evening,  we  were  having  a  family  gathering  around  a  small  fire  in  our 
bum  pit  on  our  beach  property,  above  the  mean  high  tide  line,  at  221 9  Lummi 
Shore  Road. 

Lummi  tribal  representatives  from  the  Lummi  Fish  and  Game  Department, 
Mr.  Hiliaire  and  another  man,  tokJ  us  we  had  to  put  the  fire  out  because  of  the 
county  burning  t)an. 

We  told  them  that  we  had  checked  ttiat  day,  and  there  was  no  ban  for 
recreational  buming.  and  that  we  were  legal.  They  sakl  that  we  were  on  Indian  land, 
and  had  to  put  ttie  fire  out.  We  refused,  and  tokJ  them  that  if  they  wanted  the  fire 
out,  they  wouW  have  to  do  it.  They  not  only  put  out  the  fire,  they  destroyed  the  fire 
pit  also.  We  called  the  sheriff. 

The  sheriff's  deputy  and  arwther  man.  not  in  uniform,  arrived.  The  deputy 
first  talked  to  us  about  wtiat  ttapperx)  and  what  was  going  on,  and  then  they  talked 
to  the  tribal  representatives.  The  deputy  then  came  back  to  us  and  said  that  this 
was  not  a  land  use  issue  -  if  it  were,  the  county  had  jurisdiction.  He  sakj  ttiat  the 
tribal  representatives  did  say  to  him  that  they  cleariy  knew  that  we  were  on  our  own 
land,  that  were  no  land  use  issues  involved  at  all  -  they  said  thtat  we  owned  to  the 
mean  high  tide.  But  the  deputy  said  that  this  was  anotlier  issue,  and  Involved  a 
tribal  resolution  wtuch  applied  to  ttie  whole  reservation  and  showed  us  a  copy  of  a 
tribal  document  to  that  effect  wtiich  he  had  received  from  the  tribal  representatives, 
dated  July  18th.  That  document  was  lengthy,  but  the  first  paragraph  sakJ.  that  in  a 
spirit  of  cooperatbn  with  Whatcom  County,  the  Lummi  Tribe  would  allow  no  buming 
on  the  reservation.  It  was  in  memo  form,  and  I  t)elieve  that  it  was  from  the  Lummi 
Indian  Business  Council  (I  do  not  remember  to  wtiom  it  was  addressed).  I  asked  for 
a  copy  of  the  document,  but  was  told  I  couki  request  a  copy  from  the  tribal  center  on 
Monday,  and  was  not  allowed  to  keep  a  copy  of  the  document.  The  deputy  told  us 
to  go  to  the  tritie  on  Monday  and  get  a  copy  If  we  wanted  one,  and  he  gave  the  copy 
which  I  had  been  reading,  back  to  the  tribal  representatives.  The  tribal 
representatives  apologized  for  destroying  the  fire  pit  and  saki  they  would  foe  it. 

While  we  feel  that  we  are  making  progress  with  the  tribal  representatives  as 
to  the  lad  that  this  is  the  first  time  that  they  have  admitted  that  we  own  to  the  mean 
high  tide  line  (and  not  the  prevbusly  daimed  vegetation  line),  we  are  still  very 
concerned  that  Whatcom  County  Sheriffs  deputies  wouki  tell  us  that  in  a  "spirit  of 
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cooperation"  tribal  resolutions  apply  to  our  lands,  and  would  show  us  a  tribal 
document  In  "proof',  but  would  then  refuse  to  let  us  have  a  copy  of  said  document. 

We  are  asking,  is  this  the  new  sheriff's  policy  now,  that  fee  lands  are  subject 
to  tribal  resolutions,  or  did  the  deputies  misunderstand?  Did  Whatcom  County 
issue  a  reservation  wide  recreational  burning  ban?  If  so,  why  weren't  residents  and 
the  DNR  rwtifjed,  and  why  didnt  the  deputy  have  a  county  copy  of  the  resolution 
available,  or  at  least  servl  me  to  the  county  on  Monday  for  a  copy  rather  than  to  the 
tribe? 

Would  you  please  send  me  a  copy  of  the  county  resolution  declaring  the 
reservation  wide  burning  btan. 

Sincerely, 

Michael  Bezona 
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SLADE  GORTON 

WASHINGTON 

APPROPRIATIONS 
730  Hmtt  Scpmtc  Ovncc  Suumno 

<203l  224-3441  BUDGCT 


lanited  States  Senate 


Toojo2-2j»«n  ^hinirrd  ^rarrc  v^mntr  commerce  soence. 

AND  TRANSPOniATION 


WASHINGTON,  DC  20510-4701  inoian  affairs 

LABOR  AND  HUMAN  RESOURCES 


July  31,  1995 

Michael  Bezona 

The  Cellular  Programming  Center 

1334  King  Street,  Suite  1 

P  O  Box  5584 

Bellingham,  WA  98227 

Dear  Mr.  Bezona: 

Thank  you  for  the  copy  of  your  letter  addressed  to  Dale  Brandland  of  the  Whatcom  County 
SheriflPs  Office,  regarding  a  recreational  fire  held  on  your  property  and  your  request  for  a  copy 
of  the  tribal  resolution  prohibiting  any  burning  on  reservation  lands     I  appreciate  your  bringing 
this  matter  to  my  attention. 

Please  contact  me  again  if  you  do  not  receive  a  response  fi-om  Mr  Brandland  and  the  Whatcom 
County  SherifPs  Office  or  if  the  response  is  unsatisfectory   Again,  thank  you  for  the  letter 

Sincerely, 


y^XrV^  )Vt5w. 


SLADE  GORTON 
United  States  Senator 


SG:zcc 


U.S.  C«w(t  MouM  Bo>40SJ  l330C)UHOti«M<eivD  Moans  8u«.o»«l.  Room  1 


i^p«»iaiii  (is«Hi-tw  i20iiaa-7>ja  csmijsj-hoi  iio»»mom  >io>i7n-o«o  isi»im>-iiii 


mtfTtO  OM  MCVCUD  PAKH 
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1/  E   ni  April  18,  1995 


Barbara  Brenner  APS  2  fl  1995 

County  Council  ^*/UA■r/^^ 

3 1 1  Grand  Avenue  WHATCOM  COUNTY 
Bellingham,  WA  98225  COUNCIL 

Dear  Ms.  Brenner: 

I  was  riding  in  my  father's  car  on  Easter  Sunday,  April  16, 1995,  when  a  Lummi  Nation  police 
officer  stopped  my  father  and  told  him  that  he  was  speeding. 

He  told  my  father  that  if  he  had  a  good  driver  record  and  his  license  showed  that  there  were  no 
warrants  for  his  arrest  that  he  would  let  him  go  with  only  a  warning.  This  officer  then  went  back 
to  his  car  dnd  checked  his  on-board  computer  and  came  back  to  my  father  and  said  that  his  record 
was  clear  and  that  he  could  go. 

My  question  to  you  is;  What  abilities  have  you  given  Lunmii  Nation  Police  officers  to  access 
confidential  records  such  as  driving  record  and  other  confidential  information  that  shows  up  on 
state,  local,  and  Federal  computer  systems?  Who  is  paying  the  cost  for  the  Lummi  Nation 
Officers  to  use  State,  Local  and  Federal  airwaves  and  antennas?  Can  I,  as  a  citizen,  have  access 
to  driving  records  and  other  personal  information  on  these  computer  systems.  If  so  please  let  me 
know  in  writing  how  I  can  do  this. 

In  another  traffic  stop,  the  same  Lummi  Nation  Officer  asked  a  person  for  his  Social  security 
number.  The  person  refused  and  he  asked  again  and  the  person  refused  to  give  it  to  the  Lummi 
Officer.  The  officer  then  proceeded  to  interrogate  the  person  with  personal  questions  and  made 
threats  about  going  to  jail. 

Please  do  not  write  back  to  me  and  say  that  I  should  ask  the  Lummi  Nation  first.  Also,  I  do  not 
give  you  authorization  to  copy  or  send  this  letter  to  any  Lummi  Nation  Government  entity  or 
representative  or  Representative  of  the  Lummi  Nation.  You  are  my  elected  representative  and  I 
am  asking  that  you  look  into  this  matter  and  let  me  know  what  solution,  if  any,  you  see  for  this 
situation. 

Sincerely, 


^.J^<^3^>^ 


Michael  G.  Bezona 
2233  Lummi  Shore  Road 
Bellingham,  WA  98226 
360-733-6400 
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'N  flgP'.Y  qEFgq  T 


W^vl  United  States  Department  of  the  Interior 

BUREAU  OF  INDIAN  AFFAIRS 

P'jgei  Sounc  Agency 

3006  Colby  Avenue  -  federal  Suiicmg 

Everett.  Wasnmgion  98201 


Auaust9.  1995 


Honorable  Slade  Gorton 

United  States  Senator 

c/o  Christy  Crawford 

33206  Jackson  Federal  Building 

915  Second  Avenue 

SeatUe.WA.  98174 

Re:  Your  Anonymous  Constituent  Inquiry 
Dear  Senator  Gorton: 

We  have  reviewed  your  letter  of  August  2.  1995.  Your  constituant  asks  several  questions, 
first  of  which  was,  what  rights  have  been  afforded  to  the  Lummi  Nation  Police  Officers  to 
access  coniidential  information  derived  from  Local,  State,  and  Federal  computer  systems?  The 

Lummi  Tribal  Police  Oepaitment,  like  all  law  enforcement  agencies,  made  application  through  the 
Washington  State  Patrol  (WSP)  Office,  Olympia,  WA  to  gain  access  to  such  information.  The 
patrol's  General  Law  Enforcement  Recognition  Board  reviews  such  applications  and  conducts  an 
investigation  of  the  law  enforcement  agency  and  issues  the  Originating  Office  Requesting 
Information  (ORI)  number.  This  allows  the  police  department  to  gain  access  to  the  computer 
system. 

The  second  question  was.  who  is  paying  the  cost  for  the  Lummi  Nation  Officers  to  access 
Local,  State  and  Federal  airwaves  and  antennas?  The  Lummi  Tribal  Police  Department  absorbs 
the  cost. 

Finally  he  asks,  can  he,  as  a  Citizen,  also  have  access  to  driving  records  and  other 
personal  information  on  the  computer  system?  In  a  word.  no.  Private  citizens  and  the  general 
public  cannot  access  these  confidential  records. 

Concerning  the  Social  Security  Number  request  when  citing  a  non-Indian,  the  Washington 
State  Uniform  Citation  has  a  block  for  the  Social  Security  Number  (SSN).  The  police  officer  is 
instructed  to  fill  in  that  space.  If  the  police  officer  fails  to  obtain  the  SSN.  he  indicates,  "does  not 
know  or  refused  to  provide"  in  the  SSN  block.  If  he  puts  nothing,  the  State  Jurisdiction  will  call 
wanting  to  know  what  to  put  in  the  blank  block.  It  is  a  requirement  to  which  the  officer  must 
comply. 
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Regarding  Lummi  Tribal  Police  Jurisdiction  over  Whatcom  County  Residents,  the  Tribe  has 
a  Mutual  Aid  Agreement  with  Whatcom  County.  Also,  the  Supreme  Court  of  the  United  States 
refused  to  hear  the  David  P.  Schmuck  case  which  made  its  way  through  the  Washington  State 
judicial  system  and  also  the  United  States  Federal  Court  Appeal  Process.  This  case  reaffirmed  tribal 
police  authority  to  stop,  detain,  investigate  and  hand  over  to  the  proper  authority  non-Indian 
violators.  / 

Should  you  have  any  questions  or  need  fimher  clarification,  please  do  not  hesitate  to  call  me 
or  Mr.  Phillip  Charies,  Senior  Criminal  Invistigator  at  (206)  258-2651  Ext.  232  or  256  respectively. 


Sincerely, 


William  A.  Black 
Superintendent 


STATE  REPRESEVrATl\-E 
■•2nd  DISTRICT 

PETE  KREMEN 
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State  of 

Washington 

House  of 


Representatives 


AGRICLLTL-RE  d  ECOLOGY 


ENERGY  &  LTIUTIES 


LECISUVnVE  TRVNSPORTATION 
COMMITTEE 


May  1.  1995 


Michael  Bezona 

2333  Lummi  Shore  Road 

Bellingham,  WA  98226 


Dear  Michael: 

In  follow-up  to  n^  earlier  correspondence,  I  discussed  the  issues  which  you  raised 
with  Don  Qawson,  Legislative  liaison  at  the  Department  of  licensing.  As  you  can 
appreciate,  it  is  difficult  to  respond  to  briefly  outlined  situations.  However,  I  will 
respond  in  general  terms  to  the  issues  raised  in  your  correspondence. 

Generally  speaking,  law  enforcement  officials  are  allowed  to  access  driving 
records  from  the  Department  of  licensing;  it  is  considered  appropriate  for  them  to 
utilize  this  information  in  the  performance  of  their  responsibilities.  Private  citizens  are 
not  granted  this  privilege.  Additionally,  Bill  Perry,  Counsel  for  the  House  Law  &  Justice 
Committee,  believes  that  the  Ijimmis  are  acting  via  an  agreement  with  local  law 
enforcement 

Yoiu-  question  about  the  ability  of  a  Lummi  officer  to  ask  for  an  individual's 
social  security  number  is  a  federal  issue,  dependent  upon  specific  situations.  Therefore,  I 
referred  your  inquiry  to  Senator  Patty  Murray;  upon  receipt  of  a  response,  I  will  be  back 
in  touch. 

Thank  you  for  drawing  n^  attention  to  your  concerns. 

Sincereb 


Pete  Kremen 

State  Representative 
42nd  District 


PKile 


LefllSLAnVE  OFFICE:    308  tOttS  L.  0>BRIE.N  BL1LOINC.  OLYMFIA.  WA  gSSO*«60O  •  (3aO)  TafrTHSt  •  DCMNC  SESSION  I  ■80O3S2-B00O 
3283  NORTH  SHORE  ROAO.  BEUJNCHAM.  WA  9S32e  •  (360)  734-3a(n  •  (360)  3a4-3397 
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SLAOe  GORTON 

WASMNGTON  AmomATIONS 

730  HMtT  SCNATf  Own  tuUMB  BUDGET 

I20II  22»-3441  _ 


lamtd  ^tatts  ^enatt 


WASHINGTON.  DC  2051(^701  ""^  '""^ 

LA80A  AND  HUMAN  RESOURCES 


August  2,  I99S 

Michael  Bezona 

2233  Lummi  Shore  Road 

BeUingham.  WA  98226 

Dear  Mr.  Bezona: 

Thank  you  for  your  letter  r^arding  recent  tra£5c  incidents  with  the  Lununi  Nation  Police 
Department.  I  appredate  your  bringing  this  matter  to  my  attention  and  will  do  what  I  can  to  see 
that  your  concerns  are  addressed  and  explanations  given  for  the  behavior  of  the  Lummi  Nation 
Pohce.  I  apologize  for  my  delayed  response. 

In  an  effort  to  assist  you,  I  have  contacted  Mr  William  Black,  Director  of  the  Bureau  of  Indian 
A£&irs,  Everett  OfBce,  to  express  my  imerest  in  this  situation.  I  have  informed  Mr.  Black  of  the 
questions  you  posed  in  your  correspondence  -  questions  pertaining  to  the  jurisdiction  of  the 
Lununi  Nation  Pohce  Dq>artment  over  Whatcom  County  residents  and  access  given  to  said 
poUce  officers  for  local,  state,  and  federal  informational  computer  systems. 

When  I  receive  a  reply,  I  will  contact  you.  In  the  meantime,  if  you  should  have  any  additional 
questions  or  require  fiirther  assistance,  please  do  not  hesitate  to  contact  Christy  Crawford  in  my 
Seattle  office.  Thank  you  for  your  patience. 

Sincerely, 


y^Xjv^  )Wik, — 


SLADE  GORTON 
United  States  Senator 


SG:zcc 


]7<M  JdCcsON  Ff  MU4.  Smamq  iit20G»«ai.TLjMECkn«  So  110  FOkui  luuMai 

915ScCOMlAv«NU«  SwicM  SOOMtXt  iTth  Stsot 

iKMISU-OBO  OMIStt-IMS  lOatm  TUi 


■ruS  CoiMiHouM 

BoM*cm3 

iJSOCuMDmxuBivD 

Mo«w  Buii.Oi»«.  ROOM  M9 

401  East  Yaiom*  Avchu* 

Sum  till 

n  Soon.  WlN-TtXH  ArtHUE 

Seouna.  V¥Amai 

VuiH*.  WA  MS01 

lUMHCwnoi.  WA  9*33a 

.S<»tJS3-»»7 

rsa»i«s-soM 

.SCSI  7sj-oa40 

>SMIW3-I1ie 

PfMTEDON  RECvae)  PAKR 


816 


SLADE  GORTON  commiwi 

WASHINGTON  .«-««...«-..., 

APPBOPHIATIONS 

lM2t  234-3411  BUDQt 


Bnitol  States  Senate 


TDO202-22«273  ^fHnimi  •^^rafro;  •5^niarj>  «o"i?51!l,?roR«TON 


WASHINGTON.  DC  20510-4701  ""^''  *ff*l"S 

LABOR  AND  HUMAN  RESOUDCES 


August  IS,  199S 

Michael  Bezona 

2233  Lummi  Shore  Road 

BeUingham,  WA  98226 

Dear  Mr.  Bezona: 

I  have  received  the  enclosed  reply  from  William  A.  Black,  Superintendent,  Bureau  of  Indian 
Afiairs,  regarding  your  inquiries  into  the  activities  of  the  Lummi  Nation  Police  Department  and 
their  involvement  in  tra£5c  violations.  I  trust  that  the  information  provided  will  answer  your 
questions  to  your  satisfaction  and  clarify  the  Lummi  Nation's  law  enforcement  role  in  Whatcom 
County. 

I  appreciate  your  bringing  this  matter  to  my  attention.  I  was  glad  to  be  of  assistance  to  you.  If 
you  should  have  any  additional  questions  or  require  further  assistance,  please  do  not  hesitate  to 
contaa  Christy  Crawford  in  my  Seattle  o£5ce. 


Sincerdy, 


SLADE  GORTON 
United  States  Senator 
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Washington  State  Senate 

Otympia  OBice:  ScnatOr  Ann  Anderson  Phone  Numbers: 

P.O^  Box  40442  R«.n„hHcan  Whin  ^''"^"'  "^"'■'"^  '  ^!  '"^"'^^ 

Olympia  WA  98S04-O442  KepUDUCan  WIUp  Hodme:    l-800o62-b000 

42nd  Legislative  District 
May   18,    1995 


Michael  G.  Bezona 
2233  Lumml  Shore  Road 
Bellingham,  WA  98226 

Dear  Michael: 

Thank  you  for  writing  me  regarding  your  experience  with  the  Lummi 
Police  Department.  I  am  happy  to  answer  your  cjuestions  about  the 
general  nature  of  tribal  policing. 

Many  of  Washington's  twenty-six  indian  tribes  have  entered  into 
agreements  with  local  law  enforcement  agencies  to  provide  police 
services  on  their  reservations.   The  terms  of  each  agreement  can  vary 
based  upon  the  needs  and  desires  of  the  tribe  and  local  law  enforce- 
ment.  The  state  Criminal  Justice  Advisory  Council,  an  eleven  member 
commission  headed  by  the  Washington  State  Patrol,  certifies  that  an 
entity  may  act  as  a  law  enforcement  agency  and  obtain  criminal 
history  and  driver  information  from  the  state  computer  system. 

Generally,  records  of  criminal  convictions  and  outstanding  warrants 
are  not  confidential  information.   However,  the  state's  law 
enforcement  telecommunication  system  (ACCESS)  is  restricted  to  use  by 
law  enforcement  agencies.   Agencies  pay  for  access  to  the  system 
based  upon  their  needs  and  requirements.   In  the  case  of  the  Lummi's, 
they  have  entered  into  an  agreement  with  the  Whatcom  County  Sheriff, 
and  the  police  departments  of  Bellingham,  Everson,  and  Ferndale  for 
dispatch  services  and  driving  record  checks. 

Attached  are  copies  of  Washington  laws  which  pertain  to  an  individual 
seeking  to  obtain  criminal  record  information  from  the  state.   In 
addition  to  these  provisions,  it  should  be  kept  in  mind  that  court 
proceedings  are  public  in  nature  and  those  records  are  kept  by  the 
clerk  of  each  court. 

I  hope  this  information  is  helpful  to  you.   If  you  have  any 
additional  questions  please  contact  me  at  your  convenience. 

Sincerely, 


^2j*^  o^^^^f^^^^ — 


Senator  Ann  Anderson 
42nd  Legislative  District 


CDitimiaccs:  Agriculture  &  Agrioilmral  Trade  it  IX-iclopmcni  •  Higher  Educaiion  •  Natural  Resources 
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WHATCOM  COUNTY  SHERIFFS  OFFICE 

Public  Saieiy  Building 

311  Grand  Avenue 

BdCr^yn,  WastMngxm  9833S-4078 


DALE  BRANOIAND,  Sheriff 


TO: 
niOM: 
DATE: 
SUBJECT: 


ConndllVfeailien  Bar 

SherifirDaie 

Mi^  12, 1995 


H  E  G  E  n/  E  D 

MEMORANDUM 

WHATCOM  COUNTY 
COUNCIL 
&  Maiiene  Dawson 


idien  Barlnoc».Brainer  < 


Kesponse  to  Letter  from  Mr.  Boona 


Jbis  is  a  icsponse  to  your  request  for  a  comment  on  fbe  anacjied  letter  from  Mr.  Bezona. 
Lummi  Law  and  Order  is  a  recognized  bw  eafonxnoent  agency  in  Washington  State  and  is 
therefore  entitled  to  tavc  aixess  to  infomiation  via  die  states  'access*  system.  They  also  pay 
for  dispatch  services  through  'What-Connn*.  I  am  sorry  but  these  services  are  not  available  to 
citizens. 

If  I  can  be  of  further  service  to  you  phase  do  not  hesitate  to  ask. 


Itwne:  (Z06»676«6M 


cam/:  (2IW3S4.J3W 


SCA»*  7t»4csa 


IMl  (206)  676.6909 


OMJtf.  Qra3840»1 
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CLERK  OF  THE  COUNQL 

Ramona  Reeves 
BUDGET/PROGRAM  ANALYST 

Bob  Woods 


WHATCOM  COUNTY  COUNCIL 

COURTHOUSE 

31 1  Grand  Avenue 

Beilingham,  WA  98225-4038 


COUNCIL  MEMBERS 

Barbara  E.  Brenner 

Marlene  Dawson 

Larry  Harris 

Kenneth  R.  Henderson 

Robert  A.  Imhof 

Ward  Nelson 

Alvin  Starkenburg 


May  8,  1995 

MEMORANDUM 

TO:  Dale  Brandland,  Sheriff 

FROM: 

SUBJ:  Michael  Bezona  Complaint 


Barbara  Brenner,  Council  Member 


Could  you  please  answer  the  questions  posed  in  Mr.  Bezona's  letter?  I  am  not  aware  of 
what,  if  ai^,  confidential  information  we  share  with  other  jurisdictions. 

Thank  you  for  your  assistance. 

c:         Michael  Bezona 

Dana  Brown-Davis,  Qerk  of  the  Coimcil 

Correspondence  file 

Brenner 

BB/jkn 
gzltafaUaezona.an 


Phone;  (206)676-6690 


County:  (206)384-6637 


TDD:  (206)  738-4555 


FAX:  (206) 738-2550 


SCAN:   769-6690 
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SLATER  &  SLATER 

Attomaya  At  Low 

418  Baainsham  National  Bank  BIdg. 

BaDngham.  Waahingion  96225 

rrJ^ytL.  «06,  734^ 

February  28,  1992 


David  McEachran 

Whatcom  County  Prosecutor 

311  Grand  Avenue 

Bellingham,  Washington  98225 

Re:   Michael  Bezona 

Dear  Dave: 

I  am  writing  in  follow-up  to  our  phone  conversation  of 
earlier  today  regarding  Michael  Bezona.   As  you  will  recall, 
Mr.  Bezona  was  issued  a  speeding  citation  by  Sergeant 
McSwain,  of  the  Whatcom  County  Sheriffs  Office  based  upon 
the  written  report  of  a  Lummi  Tribal  officer. 

It  is  Mr.  Bezona 's  position  that  the  Sheriffs 
Department  is  not  authorized  under  the  applicable  statute 
(RCW  46.63.030)  to  issue  notices  of  infraction  based  upon 
the  written  statements  of  a  tribal  officer.   RCW 
46.63.030(1)  provides  that  only  a  law  enforcement  officer  in 
whose  presence  the  infraction  has  occurred  may  issue  a 
notice  or  a  law  enforcement  officer  may  issue  a  notice  based 
upon  the  written  statement  of  another  law  enforcement 
officer  in  whose  presence  the  infraction  was  committed.   In 
either  case,  the  infraction  must  have  been  committed  in  the 
presence  of  a  law  enforcement  officer. 

It  is  my  understanding  that  historically  Lummi  law 
enforcement  has  simply  referred  written  reports  to  the 
Sheriffs  Department  whereupon  review  the  Sheriffs  Department 
will  issue  the  notice  of  infraction.   Presumably  the  Lummi 
law  enforcement  does  not  issue  the  notice  of  infraction 
directly  in  that  both  the  tribe  and  the  county  acknowledge 
that  the  Lummi  tribal  officers  have  no  authority  over  non- 
indians.   This  being  the  case,  it  is  our  position  that  the 
Sheriffs  Department  cannot  rely  upon  the  written  statement 
of  a  "non-law  enforcement  officer"  as  the  basis  for  issuing 
a  notice  of  infraction.   Again,  if  tribal  officers  were  in 
fact  "law  enforcement  officers"  for  purposes  of  RCW 
46.63.030,  they  could  issue  the  notice  of  infraction 
directly  without  the  need  to  refer  it  to  the  Sheriffs 
Department . 
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If  there  Is  any  question  whether  Lumini  tribal  officers 
constitute  "law  enforcement  officers"  for  purposes  of  Title 
46,  I  would  direct  your  attention  to  RCW  46.90.157  which 
defines  "police  or  police  officer".   I  would  also  direct 
your  attention  to  Op.  Atty.  Gen.  1978,  L.O.  No.  18,  wherein 
it  is  the  position  of  the  Attorney  General's  Office  that 
tribal  police  officers  do  not  constitute  "law  enforcement 
personnel"  for  purposes  of  RCW  43.101.010  so  as  to  require 
the  Washington  Criminal  Justice  Training  Commission  to 
provide  them  with  access  to  it's  basic  law  enforcement 
training  programs. 

I  would  also  direct  your  attention  to  our  Supreme 
Court's  decision  in  Oueets  Band  of  Indians  v.  the  State  of 
Washington .  102  Wn.  2nd  1  (1984),  wherein  the  court  held 
that  a  federally  recognized  Indian  tribe  is  not  a 
"jurisdiction"  within  the  meaning  of  RCW  46.85.020(2)  and 
.080,  which  define  jurisdiction  and  provide  for  vehicle 
registration  reciprocity  with  other  jurisdictions.   In 
Queets,  the  court  stated  that  if  the  legislature  had 
intended  to  include  Indian  tribes  within  the  meaning  of  the 
statute,  it  would  have  expressly  referred  to  Indian  tribes 
in  the  statute  as  it  had  done  in  other  legislation. 
Likewise,  inasmuch  as  neither  Title  46.63.030  nor  46.90.157 
specifically  Include  tribal  officers,  it  is  clear  that  the 
legislature  did  not  intend  for  tribal  officers  to  have 
enforcement  authority  under  Title  46. 

Although  I  zud  writing  on  behalf  of  Michael  Bezona  and 
his  particular  situation,  I  do  know  that  this  issue  is  of 
great  concern  to  many  non-indians  both  on  and  off  the 
reservation  (ie:  Lummi  Island  for  example) .   If  Lummi  law 
enforcement  believes  that  the  county  will  act  upon  their 
written  reports,  it  will  continue  to  stop  non-indian 
vehicles.   I  am  concerned  that  if  Lummi  law  enforcement 
continues  to  stop  non-indians  for  minor  traffic  infractions, 
that  a  confrontational  situation  could  develop  where 
soaebody  is  injured  or  killed. 

I  would  suggest  that  if  the  only  purpose  for  the  stop 
is  to  deteraine  whether  the  driver  of  the  vehicle  is  an 
Indian,  that  the  same  information  can  be  obtained  by  simply 
checking  the  licence  number  to  ascertain  whether  the  vehicle 
is  registered  to  an  Indian.  Another  option  would  be  for  the 
Indian  officer  to  simply  follow  the  vehicle  and  talk  to  the 
driver  once  the  vehicle  has  reached  it's  destination.   If 
the  tribe  is  to  continue  to  stop  non-indian  vehicles,  I 
think  it  should  do  so  at  it's  own  risk  without  any  support 
tram   Hhatcoa  County  and  that  Whatcom  County  should 
disassociate  itself  with  this  practice. 

Mr.  Bezona 's  case  is  set  for  a  contested  hearing  in 
Whatcom  County  District  Court  on  March  17th.   I  understand 
that  you  have  a  very  busy  schedule  however,  if  you  could 
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have  one  of  your  deputies  review  this  matter  and  get  back  to 
me  prior  to  Mr.  Bezona's  hearing,  it  would  be  greatly 
appreciated.   I  would  also  appreciate  it  if  you  would  have 
one  of  your  deputies  review  the  trespass  question  which  we 
discussed.   As  I  explained  over  the  phone,  the  tribal 
officers  own  report  acknowledges  that  he  was  aware  that  Mr. 
Bezona's  property  was  private  property,  that  he  had  been 
instructed  to  stay  off  Mr.  Bezona's  property  and  despite  Mr. 
Bezona's  admonition  to  keep  off  his  property,  the  tribal 
officers  proceeded  to  enter  onto  the  property.   Although  the 
trespass  situation  in  this  case  may  not  seem  serious,  it  is 
a  concern  to  both  Mr.  Bezona  and  to  other  fee  land  owners 
residing  on  the  reservation.  Obviously,  if  the  tribal 
police  officers  have  no  criminal  jurisdiction  over  non- 
indians,  they  have  absolutely  no  right  to  enter  onto  private 
property  over  the  objections  of  the  property  owner. 

Again,  thank  you  for  your  attention  to  this  matter  and 
I  shall  look  forward  to  receiving  a  response  from  your 
office. 

Very  truly  yours, 

SLATER  &  SLATER 


By;         

J.  Timothy  Slater 


JTS:psd 

cc:  Mike  Bezona 

Dale  Brandland 
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WHATCOM 


COUNTY  PROSECUTING 

DAVID    S.     NcEACHRAN 


ATTORNEY 


VThatcoB  County  Courthouse 

311  Grand  Avenue 

Belllnghaa,  Washington   9S22S-4079 

(206)  676-6784 


Ma  rch  18  ,  1992 


/r-^: 
'^(( 


J.  Timothy  Slater 

Slater  and  Slater,  Attorneys  at  Law 
418  Be  1 1 1 ngham  Na 1 1 ona 1  Bank  Bldg. 
Bellingham,  WA  98225 


Dear  Mr.  Slater: 


This  letter  is  in  response  to  your  letter  dated  February 
28,  1992  addressed  to  David  McEachran  and  also  to  our  phone 
conversation  on  March  16,  1992.  Essentially,  you  have  raised 
the  Issue  of  whether  or  not  Lummi  Law  and  Order  has  the 
authority  to  stop  non-tribal  members  within  the  reservation 
boundary  and  further,  whether  or  not  they  are  authorized  to 
furnish  a  written  report  to  Whatcom  County  Sheriff's  Department 
regarding  infractions  witnessed  by  Lumoii  Law  and  Ordei  su  that 
Whatcom  County  can  then  prosecute  the  lufractioiis  in  Whatcom 
County  District  Court. 


I   have   read   all   of   the  cases   and   statutes   you 
your   letter,   including   RCW  46.63.030,   tlie   "- 
infraction    issuance"    statute.       That 


As  I  read  the  statutes,  (RCW  46.63.0ju,  43.101.010, 
46.90.157,  46.61.021,  and  46.63.010  (legislative  iiiteiiD,  it 
appears  that  Lummi  Law  and  Order  fits  the  definition  at  "a  law 
enforcement  officer". 


826 


I  believe  an  additional  case  of  relevant  value  is 
Oliphjnt  V.  Suquamish.  98  S  Ct  1011,  435  U.S.  191,  55  L.Ed  2d 
209  (  1978)  . 

The  01 i  phant  case  essentially  held  that  Indian  tribes  do 
not  have  jurisdiction  to  arrest  and  try  non-Indian  intruders 
who  come  within  their  reservation.  (As  you  know,  this  holding 
has  been  expanded  to  include  non-tribal  members  and  non-Iiidian 
intruders) . 


However,  the  Supreme  Court  ruling  clearly  states  tliat  the 
Indian  tribes  are  "necessarily  dependent  on  the  United  States 
for  their  protection  from  lawless  and  injurious  intiusions  into 
their  country".  98  S  Ct  at  1020.  The  court  continues  and 
states  essentially  that  the  tribes  recognize  "that  the  United 
States  would  arrest  and  try  non-Indian  intrudeis  who  came 
within  their  rese rva 1 1  on .  .  . a nd  that  the  tribes  "are  to  promptly 
deliver  up  any  non-Indian  offender,  rather  than  try  antJ  punish 
him  themselves".   Id. 


Thus,  I  believe  that  based  upon  the  0 1  i  p  h  a  ii  t  case,  and 
its  progeny,  as  well  as  the  Washington  statutes  c.iteil  jbove, 
I.ummi  tribal  law  and  order  has  Ihe  duthoiily  I.  o  sLup  persons 
within  the  reservation  boundary,  (whether  or  not  tribal  members 
or  Indians  or  not)  if  the  tribal  officer  observes  an  infiaction 
committed  in  their  presence. 

After  making  the  initial  stop,  however,  the  officer  must 
determine  whether  or  not  the  person  is  a  tribal  uiembei.  If  it 
IS  a  tribal  member,  the  officer  may  cite  or  arresL  that  peison, 
depending  on  the  circumstances.  In  the  event  the  petsun  is  a 
non-tribal  member  or  a  non-Indian,  I  believe  the  tribal  officer 
would  have  to  release  that  person  at  that  time  ^nd  mil  make  any 
arrest  or  citation.  The  officer  would  then  forwatrt  d  rupoit  to 
the  local  sheriff's  office  for  prosecution  through  the  state 
court  system. 
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Indian  reservations,  being  b  third  sovereignty  within  our 
nation,  (federal,  state  and  "Indian"),  certainly  presents  a 
challenge  in  determining  jurisdictional  issues.  If  you  are 
aware  of  any  other  sources  of  information  which  would  help  us 
determine  these  issues,  I  certainly  would  appreciate  hearing  of 
them. 


I  look  forward  to  your  response. 


Very  t  r u 
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John  T.  Slater 
J.  Timothy  Slater 


SLATER  &  SLATER 

Attorneys  At  Law 

418  Bellingham  National  Bank  BIdg. 

Bellingham,  Washington  98225 

(206)  734-5980 


April    3,     1992 


Michael  Bezona 

2233   Luinini   Shore  Road 

Bellingham,  Washington 

Dear  Mike: 


98226 


Enclosed  herewith  please  find  a  copy  of  the  letter 
dated  March  31,  1992,  which  I  received  from  Steven  Knapp, 
Deputy  Prosecuting  Attorney. 

I  will  leave  it  up  to  your  discretion  as  to  whether  you 
want  to  provide  copies  of  this  letter  to  Floa  and  other 
interested  persons/parties. 

Also  enclosed  please  find  a  copy  of  the  Notice  of 
Hearing  setting  the  hearing  date  on  your  Notice  of 
Infraction  for  April  20,  1992. 

Please  give  me  a  call  on  Monday. 

Very  truly  yours, 

SLATER  &  SLATER 


JTS : psd 
Enc. 
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DAVID  S.  MC  EACHRAN 
Prosecuting  Attorney 

APR  1  6  1992 


COUNTY  ( 

OF 

WHATCOM,  ) 
Plaintiff,      ) 

vs 

MICHAEL 

G. 

BEZONA,  ) 
Defendant.      ) 

MOTION  TO  DISMISS 


Whatcom  County 
Bellingham,  Wasn. 

^  IN  THE  DISTRICT  COURT  OF  THE  STATE  OFR8e?mg??TON 

IN  AND  FOR  WHATCOM  COUNTY 

^  '9gf)Pfi1R    PP)I2  03 

^  WHATCOM  COUNTY 

7   """"""  "'  «n«xuun,  ,        DISTRICT  COURT 

No.  WCS77741 

9 
10 
11 

12 

'*^        COMES  NOW,  the  above  named  Defendant  acting  by  and 
'^   through  his  attorney,  J.  Timothy  Slater,  and  respectfully 
moves  the  court  for  an  Order  of  Dismissal  of  the  Notice  of 
Infraction  dated  February  18,  1990,  and  which  is  the  focus  of 
the  contested  hearing  scheduled  for  April  20,  1992,  before 
the  above  entitled  court.   This  Motion  to  Dismiss  is  based 
upon  defects  in  the  substance  of  the  above  referenced  Notice 
of  Infraction  as  well  as  in  the  procedure  by  which  the  Notice 
of  Infraction  was  issued.   This  Motion  is  supported  by  the 
Defendant's  attached  Memorandum. 

RESPECTFULLY  SUBMITTED  this     /^     day  of  April,  1992. 


:d  this     /jS   day  or  April 

J.  ^mothy  isiater /WSBA  #16524 
Attorney  for  Defendant 


SLATER   &   SLATER 

ATTORNEYS   AT   LAW 

418  Bellingham  NdUonal  Bank  BIdg. 

Ballingham.  Waahinglon   98226 

(208)   734-6980  "      t^- 
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IN  THE  DISTRICT  COURT  OF  THE  STATE  OF  WASHINGTON 
IN  AND  FOR  WHATCOM  COUNTY 


COUNTY  OF 

WHATCOM,              ) 

Plaintiff,      ) 

vs 

• 

MICHAEL 

G. 

BEZONA,             ) 
Defendant.      ) 

No.  WCS77741 

MEMORANDUM  OF  AUTHORITIES 
IN  SUPPORT  OF  DEFENDANT'S 
MOTION  TO  DISMISS  NOTICE 
OF  INFRACTION 


BACKGROUND 


On  February  18,  1990,  Michael  Bezona  was  stopped  by  a 
Lummi  law  enforcement  officer  (Officer  Yamada)  while  driving 
his  car  on  Lummi  Shore  Road.   According  to  officer  Yamada^'s 
report,  he  stopped  Mr.  Bezona  for  allegedly  goingM5  miles 
per  hou/  in  a  25  mile  jper  hour  speed  zone.   Without 
summarizing  the  sequence  of  events  which  followed  the  initial 
stop,  suffice  it  to  say  that  officer  Yamada  wrote  out  what 
appears  on  it's  face  to  be  a  State  of  Washington  uniform 
citation/traffic  infraction  together  with  a  written 
narrative. 

Officer  Yamada 's  infraction  and  written  narrative  was 
then  apparently  forwarded  to  the  Whatcom  County  Sheriff's 
Department  where  Sargeant  McSwain  reviewed  the  paperwork 
prepared  by  officer  Yamada.   Based  upon  a  review  of  officer 
Yamada 's  written  report,  Sargeant  McSwain  made  a  one  sentence 
finding  of  probable  cause  for  the  issuance  of  a  Notice  of 

SLATER   &   SLATER 
ATTORNEYS    AT    LAW 
418  Bollinaham  National  Bank  BMg. 
BeUingham,  Waohmglon  9822S      - 
12061   734  5980  • 
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Infraction  to  Mr.  Bezona  for  speeding.   A  copy  of  officer 
Yamada's  infraction,  written  narrative  and  Sargeant  McSwain's 
finding  of  probable  cause  are  attached  hereto  collectively  as 

Exhibit  "A". 

PROCEDURAL  DEFECTS 

RCW  46.63.030  provides; 


1 
2 

3 
4 
5 
6 
7 

8 

(1)   A  law  enforcement  officer  has  the 
9        authority  to  issue  a  Notice  of  Infraction: 

10  (a)   When  the  infraction  is  committed  in  the 

officer's  presence; 

(b)  When  the  officer  is  acting  upon  the 
"12        request  of  a  law  enforcement  officer  in  whose 

presence  the  traffic  infraction  was  committed;  or 

(c)  If  an  officer  investigating  at  the  scene 

14  of  a  motor  vehicle  accident  has  reasonable  cause  to 
believe  that  the  driver  of  a  motor  vehicle  involved 

15  in  the  accident  has  committed  a  traffic  infraction. 

16  (2)   A  court  may  issue  a  notice  of  traffic 
infraction  upon  receipt  of  a  written  statement  of 

^^        the  officer  that  there  is  reasonable  cause  to 

believe  that  an  infraction  was  committed.  [Emphasis 
"•8        added] 

.19 
20 
21 
22 
23 
24 
25 
26 


In  this  particular  case,  the  State  concedes  that  Lummi 
law  enforcement  officers  are  not  law  enforcement  officers  for 
purposes  of  issuing  Notice  of  Infractions  under  RCW 
46.63.030.   This  position  would  also  be  born  out  by  the 
practice  which  has  existed  for  many  years  whereby  Lummi  law 
enforcement  does  not  issue  the  Notice  of  Infraction  directly 
to  the  alleged  violator  but  rather  forwards  a  written  report 
to  the  Whatcom  County  Sheriff's  Department.   The  Sheriff's 


^^    Department,  based  upon  the  written  report  of  the  Lummi  law 
enforcement  officer,  would  then  make  a  finding  of  probable 


SLATER   &   SLATER 

ATTORNEYS   AT   LAW 

418  BaMnoham  National  Bank  BIdg. 

Badingham,  Waariineton  98236   • 

aoei  734  5980 
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cause  an  infraction  had  occurred  and  would  issue  the  Notice 
of  Infraction. 

In  Mr.  Bezona's  case,  Lummi  law  enforcement  did  in  fact 
forward  a  written  report  to  the  Sheriff's  Department,  with 
Sargeant  McSwain  making  a  finding  of  probable  cause. 
However,  Sargeant  McSwain  himself  did  not  issue  the  Notice  of 
Infraction.   Furthermore,  in  as  much  as  46. 63 .030(1)  (b) 
requires  that  the  infraction  occurred  in  the  presence  of  a 
"Law  Enforcement  Officer"  Sargeant  McSwain  lacked  the 
authority  to  issue  a  Notice  of  Infraction. 

It  is  anticipated  that  the  State  will  attempt  to  argue 
that  the  Notice  of  Infraction  was  actually  issued  pursuant  to 
RCW  46.63.030(2)  however,  that  section  of  the  statute  does 
not  apply  in  this  case  for  several  reasons.   First,  section 
46.63.030(2)  provides  that  the  court  may  issue  a  Notice  of 
Infraction  upon  receipt  of  a  written  statement  of  "the" 
officer  that  there  is  reasonable  cause  to  believe  that  an 
infraction  was  committed.   Defendant  would  submit  that  this 
section  clearly  envisioned  that  the  statement  of  reasonable 
cause  would  be  made  by  the  officer  in  whose  presence  the 
infraction  occurred.   Again,  the  alleged  infraction  did  not 
occur  in  Sergeant  McSwain' s  presence  and  therefore  his 
finding  of  probable  cause  would  not  constitute  grounds  for 
the  court  to  issue  a  notice  of  infraction. 

Second,  the  statement  of  reasonable  cause  made  by 
Sargeant  McSwain  is  in  itself  insufficient  to  support  the 
issuance  of  a  Notice  of  Infraction.   Sargeant  McSwain' s  one 
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sentence  finding  of  reasonable  cause  is  not  based  upon  first 
hand  knowledge  nor  even  the  sworn  statement  of  another  law 
enforcement  officer.   If  Sargeant  McSwain  is  going  to  be 
allowed  to  rely  upon  the  written  statement  of  a  non-law 
enforcement  officer,  that  statement  should  at  least  be  made 
under  oath, 
g        Thirdly,  RCW  46.63.030(2)  provides  that  the  court  may 
10   issue  a  Notice  of  Infraction.   In  this  particular  case,  the 
^^   only  paperwork  prepared  resembling  a  Notice  of  Infraction  was 
^2   the  form  filled  out  by  officer  Yamada.   That  form  together 
13   with  the  supporting  written  narrative  was  processed  through 
^^   the  Whatcom  County  Sheriff's  Office  and  apparently  at  some 
^g   point  made  it's  way  to  Whatcom  County  District  Court.   There 
^g   is  no  evidence  that  the  court  actually  issued  a  Notice  of 
^j       Infraction.   As  will  be  discussed  later  in  this  memorandum, 

18  there  is  also  no  evidence  that  the  Notice  of  Infraction 

19  prepared  by  officer  Yamada  was  even  mailed  out  by  Whatcom 

2Q   County  District  Court  to  Mr.  Bezona.   However,  assuming  that 
2^    District  Court  did  in  fact  place  the  Notice  of  Infraction  in 

22  an  envelope  and  deposit  it  in  the  mail  addressed  to  Mr. 

23  Bezona,  this  would  hardly  constitute  having  been  "issued"  by 

24  the  court.   Clearly,  if  the  court  is  going  to  issue  Notices 

25  °^  Infraction,  those  notices  should  be  signed  by  the  court  or 

26  there  should  at  least  be  some  evidence  that  the  court  has 

27  reviewed  the  officer's  finding  of  reasonable  cause. 

28  Finally,  there  is  absolutely  no  evidence  in  the  court's 
file  to  indicate  that  the  Notice  of  Infraction  was  ever 
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mailed  to  Mr.  Bezona  as  required  by  JTIR  2.2.   In  reviewing 

the  court's  file  with  the  court  clerk,  the  undersigned  was 

advised  that  standard  District  Court  procedure  is  to  place  in 

the  court  file  a  form  such  as  that  which  is  attached  hereto 

as  Exhibit  "B"  evidencing  the  date  the  Notice  of  Infraction 

was  mailed.   The  court  will  note  that  no  such  notice  appears 

in  Mr.  Bezona 's  court  file  and  again,  there  is  no  evidence 

that  the  Notice  of  Infraction  was  ever  mailed  to  Mr.  Bezona 

as  required  by  court  rules. 

SUBSTANTIVE  DEFECTS 

JTIR  2.1  sets  forth  the  required  contents  for  a  Notice 

of  Infraction.   The  form  prepared  by  officer  Yamada  does  not 

comply  with  Rule  2.1(a)  in  that  it  is  not  entitled  "Notice  of 

Traffic  Infraction".   It  also  does  not  comply  with  2.1(b)(5) 

in  that  it  does  not  direct  Mr.  Bezona  to  appear  within  14 

days.   Finally,  JTIR  2.1(b)(9)  was  not  complied  with  in  that 

the  notice  did  not  contain  the  statements  required  by  RCW 

46.63.060. 

CONCLUSION 

For  the  foregoing  reasons,  both  procedural  and 
substantive,  the  charge  currently  pending  against  Mr.  Bezona 
in  Whatcom  County  District  Court  for  speeding,  and  which  is 
based  upon  the  notice  prepared  by  Lummi  law  enforcement 
officer  Yamada  on  February  18,  1990,  should  be  dismissed. 

DATED  this    /^     day  of  April,  1992, 


■IZ  Timothy  Slate/^SBA  #16524 
Attorney  for  Defendant 
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On  2-18-90  af  1311  hours,  I  was  on  patrol  northbound  Lutnini  Shore 
Road.  In  the  29iae  block  of  Lummi  Shore  Road  I  did  observe  a 
vehicle  traveling  southbound  at  an  excessive  rate  of  speed.  1 
applied  the  "niph"  speed  in°a5'ir' "g  Hovifp  ir.  tfip  jijtrr>l  unit,  it 
read  patrol  unitCgS  wioh  target  vehicle  44  mpti.  This  was 
consistent  with  my  visual  observation.  The  doppler  audio  signal 
Mas  clear  and  coherent,  indicating  the  vehicle  was  along  in  the 
beam  and  without  interference,  fls  the  suspect's  vehicle,  passed 
there  were  no  other  vehicles  behind  it.  I  made  a  U-turn  and 
stopped   vehicle   licensed  EWF-0A1   in  the  2700   block   of   Lummi 
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Shore  Road.  I  activated  the  emergency  equipment  and  attempted   to 

make  the  traffic  stop.  The  driver  Mr.  Michael  G.  Bezona,  3-17-58, 

appeared  to  be  talking  into  cellular  phone. 

He   was   inattentive   to  the  patrol  unit  '  with  .emergency   lights 

flashing  and  siren. 

Approximately  1/S-l  mile  from  the  point  at  which  I  had   activated 

the  emergency  equipment.  Mr.  Bezona  did  pull  over  to  the  right.  I 

contacted  him  and  explained  why.  I  had  pulled  him  over.  He   denied 

exceeding   the  posted  speed  limit.  I  continued  to  explain   I   had 

locked  his  speed  on  a  speed  measuring  device  in  the  patrol   unit. 


jl     invited  Mr.  Bezona  to  visually  inspect  the  speed  reading   device' 
Lin  thp  f-Ar.  I Hp  wact  nnt  interested.  I  requested  a  drivers   1 1 cense 
twice    from    Mr. Bezona.   He   did   not   produce   any    type    of 
identification.  Mr.  Bezona  then  said  I  had  no  right  to  detain  him 
and   that  he  was  going  to  leave.   I  then  told  him  if  he   left   he 
may   receive  an  additional  charge.   He  then  told  me  he  was   going 
to  his  house  and  if  I  wanted  to  follow  him,  to  go  ahead.   He  then 
left.    I   informed   dispatch  1  was  in   pursuit   of   the   suspect 
vehicle   which   had   fled  during  my  traffic   stop.    I   requested 
Officer   Conway   to  assist  me.   I  followed  the   vehicle   to   S233 
Lummi  Shore  Road,  where  Mr.  Bezona  advised  me  to  stay  off  of   his 
property.    He   then   went  into  the  house  at   that   location.    I 
waited   on  the  County  Roadway  at  the  bottom  of  the   driveway   for 
Officer   Conway   to   arrive.   When  he   arrived   1   explained   the 
circumstances    surrounding    the    incident.     Officer    Conway 
identified  the  location  to  be  associated  with  non-tribal  members, 
and   thus  had  dispatch  contact  the  on  duty  M. C. S. O.  Sgt.   Officer 
Conway,  and  myself  then  went  up  to  the  house,'  and  knocked  on   the 
door.    P  female  answered  the  door,  she  Said  Michael  was   inside, 
on  the  phone,  at  this  same  moment  a  gentleman  from  next-door  came 
over.    Officer  Conway  made  contact  with  this  individual  while   1 
stood   near  the  door  of  the  residence  with  the  woman.   We   waited 
for   approximately  10  minutes,  Mr,  Bezona  never  came  out  to   talk 
to  us.  Dispatch  advised  us  they  had  Mr.  Bezona  on  the  phone,   and 
they  would  take  the  information  and  relay  it  to  us.   We  then  left 
the  location. 

Earlier  in  the  mornini),  I  had  observed  this  same  vehicle 
with  the  same  person  driving  it.  He  again  appeared  to  be 
speaking  on  a  cellular  phone.  He  was  exceeding  the  posted  speed 
limit  (^45/35  niph  zone^^  This  was  indicated  by  the  speed  reading 
device  in  the  patrol  Cinit,  in  addition  to  my  visual  observations. 


II.  nnmcii  ACTION: 


.^ 


92.  COPIES  TOOTHER& 


\JrR-n 


U  MVOl  OmCBI  ANO  »  NUUBED 


UI-.irl^l^lU   ,^ 


51DAIEAM0T1UE 


iKrm;^ 
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Exhibit  "B" 


DISTRICT  COURT 
WHATCOM  COUNTY 


NO. 


NOTIFICATION 


(:      DEFENDANT  NAME 


-.■■      ■  ^' PLEASE  READ 

A  Notice,  of  Traffic' Iitfraccion  hsa  been  ' 
.lasued' Co  you  by  a-'law  enforcement  officer'' 
' and  filed owlth  thla- court.  . 
'  Tourucopyl'^lai.encloaed.  •  '•.  ;'  '.  • 

PLEASE  READ  CAREFULLY  all  of  the  Inatructiona 
.on  the  Notice  of  Infraction. 

IF  YOU  DO  NOT  RESPOND  BY  THE  DUE  DATE 
'lNDICATED?ON  THIS  FORM.  THE  COURT  MUST.  '   ■'! 
: ADD  AN  ^ADDITIONAL  PENALTY  OF  $     TO     , ' 

THE' ORIGINAL  PENALTY. .' 


dCTION  NOTICE  (JTIR  2.2(3)) 


,JTIR  02.0100-1/81-WPF  . 
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X-BIA-6t33 

DEPARTMENT:. 


1.  ncttRVATION  HAUC 


OFFENSE/INCIDENT  REPC     F 
I        SUPPLEMENT  II  -  MULTIPLE  ARREST 

U,\h\'(\rm  

\J,K\M[  \I\X  \ 


5-BIA-82-<68-0«| 


-Page. 


-or. 


lOATA  INIRY  NUM0CR 


3.  OnCANIZAtlON  l-.^-.l  J  '-      I         7 


■  D»T€  *H0  IIME  RCPOflTED 


C  NATURK  OF  OFFENSEriNCIDENr 


■■  DATE  AND  TrME  OF  OCCURRtWCE 


mmm^^\  mf^\^i^m 


M^— 


T   OFFENSE  CODE 


9.  QAr.  OF  ^qCEK 


10.  0AI6  AND  TIMEO^  INITtAL  IHVesnCAIIQN ' 


Hr-t-^^^ 


n\p^^/\n^\^^\/r^y'^ 


PE8SQN  AnBESTED/pTED/^USPECTED 


»  CUaiOOV  SFAIUS        ,„  A„„„j,rt  Non.B..  . 


_  12)  *ntiVt*a     SoAd  (31  Cilscofi  Nwmtwt  . 


»A   HULTI^C  AflREST'OIATION  NUMeCR 


fr  OFFENSE  CODE 


I  NUtC  -  U»t.  F««l  I 


ti^2i^  nbj56uclvn 


irTfi^i 


I^Uni^ A\iA\a<J^\    & 


31.  HT  (bierMM 


fe^ 


^ 


U  wriPoufMfM 


M  DtSCf  NCt 


1^;^ 


ADDRESS  7 


/^ 


7  RES  PKQrt 


'!£^ 


M  OCCUPATION 


m 


13  CASE  QISPOSinON 


Coat Mpnin  I  0»t  (       " 


T»lf  "1 


'Ml 


30  BrflTHOATEiMomrt  Oir-Ttin 


^I^^I^N?!;^^^ 


39   OTHER  lOENTITT  DATA 


39  BUSINESS  (or  )cnoo>)  A00RE5S 


(O   BUS   FHONE 


PERSON  ARRCSTED/CITEOfSUSPECTED 

»  eWTODT  STAruS        111  A.„,iij«l  Nu™b». .OlAoail/ealiaonll            131  eil.llon  Mumo^ Ml  SuiDicI    fS^i 

UA  yULTWC  ARflESfalAriON  NUMBER 

1  r  OFFENSE  CODE                 k-';^;'l  -ii- 1     -' 

13.  CASE  DISPOSITION                                                                         1 

1                                   |>-.tm|   -s-.I  -    1 

Cod* 

Monin 

o» 

T«»«           J 

&$fl,va? 

5?f4|3Wt 

'^?i.'?Xhm- 

^;tev 

i^cH?^ 

n.  NAUI .  UU.  ritiL  MhMlt 

J>  RACE                     1 

»  SE< 

29  AGE             1 

30  aiRTHDATE|MonlMO«r-Tta'l                    1 

(21  Olhtr 

y^:^ 

'i*-,V^ 

;W";^ 

.3§ 

^1'^ 

■im 

1I.HIIMCIIM 

M   HAIR 

M  ETES 

35  OTHER  IDENTITY  DATA 

M  RUIDINCI  AOORf  55 

J>  RES  PMOHI 

»  OCCUPATION 

39  euSINESS  ll»  icnoon  AOORESS 

40  BUS  PHONE      1 

PERSON  ARRESTEDfCITED/SUSPECTED 


L  OXTOOT  STATUS:        ,„  AnnuJiH  NumUf  . 


(3)  Amiliem  ■  »(w<)      MCI*  JftiB" 'R'TblKiuimlM  f '^^^  ^j*]*  MUmmcl    }V, 


3T  RACE  aTsBr  "  :f9  ASt.i         ■  30  SIRTHOaTE  lUonin  Oil  1 


3M.  uuinpu  arrestiotaiion  number 


\m^ 


HL  NAMC  -  Ust.  FtW.  M(Mt« 


L  HUIOCNCC  AOORESS 


37.  RES.  PHONE 


-mM 


m^\h\^^ 


3S.  OTHER  IDENTITY  DATA 


39.  BUSINESS  |of  scnooi)  ADDRESS 


W  BUS.  PHONf 


«t.  THIS  SMMISSION 13:    |A|AOO  fO CHANGE  (Of  DELETE  ^^fi/^  "*  ^^^^^^^^ 


SI.  rUMTHf  N  ACTION! 


TOI No_ 


U.  COPIES  TO  OTHCRS: 


UJdi^ 


U.  INVU.  W;iCtR  AND  n  NUMBER 


$4.  DATE  WD  TIME 


O(IEW60  er  ANUATE  /^  ^y  -; 
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X-BIA4833 


DEPARTMENT: 


OFFENSE/INCIDENT  REPORT  5>BiA-82-(6ao6) 

SUPPLEMENT  I -NARRATIVE  CONTINUATION  • 

LQilJ  i, rjX'if" Page     O      of Jl 


LmSWAnONHMIE 


iMJtH 


mi 


io«^««           131 Y? 

'^1 ' 

r 

1 UTA  smn  HUMSEn 


ggR^agsig2iisj|?igiif(5?J  l^??afeiMg^Bfirt?^ 


1  uv  ofreNs&MciocNr 

HUMBEB 


i^|;jtl'/^ll^|:ii?I^K?^k<2l|y7; 


■.NAnMOFOFFENSCINCnCMr 


vSp£q4.„o. 


r.  OTFENSEiWCIOEHr 
COOE 


bTglf^f^ 


mTtAHBTMtef 


>D»TOfWeBC 


\nr\/^/%. 
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a.  lUmATIVE-lncluMWHmWMAr,  WHEN,  WHERE,  HOW,  WHY:  IM 

Hr.  Bezona  vehicle  was  northbound  vhlle  I  was  southbound  In  the 
patrol  unit.  Due  to  the  narrow  roadway  and  blind  corners  at  this 
location  Lumral  Shore  Road,  I  could  not  safely  turn  around  and 
pursue  his  vehicle  on  this  occasion. 

I  cited  Hr.  Bezona  for  exceeding  the  posted  speed  limit  by  9 
■ph  and  an  obstructing  violation  for  refusing  to  give 
identification  (driver's  license  or  registration). 

The  digital  readouts.  Internal  and  external  calibration  were 
checked  at  0836  and  again  after  the  traffic  stop.  The  device  was 
found  to  be  In  proper  working  condition. 


a( 


tLnATHCRACnOM 


1m No_jL. 


alcana  TO  omstt 


WCSD 
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8/1/96 


Senator  Slade  Gorton 

730  Hart  Senate  Office  Bldg. 

Washington  D.C.  20510 


Dear  Senator  Gorton; 


I  am  requesting  your  help  with  a  serious  and  ongoing  situation 
that  recently  has  even  more  potential  to  become  violent.   The 
Colville  Tribe  has  on  more  than  one  occasion  tried  to  force  me 
into  a  situation  which  could  become  deadly.   The  problem  begins 
with  the  question;   Who  has  legal  jurisdiction  over  private  fee 
land  within  the  boundaries  of  the  Colville  Indian  Reservation: 
The  tribe  claims  jurisdiction  and  Ferry  County  claims  jurisdiction. 
It  appears  that  our  County  Government  is  so  deeply  entrenched  with 
the  tribe  that  it  is  refusing  to  acknowledge  my  problem  or  help  me 
resolve  it.   Our  Ferry  County  prosecutor,  Allen  Nielson,  has  advised 
the  County  Commissioners  office  that  my  case  is  not  the  "right"  caSg 
to  use  as  a  precedent.   Only  one  of  the  3  commissioners  has  voiced 
support  in  my  behalf.   Jim  Hall  feels  that  the  County  should  intervene 
for  me  and  fight  the  battle  instead  of  expecting  me  to  go  it  alone. 
The  remaining  two  commissioners,  Ed  Winsor  and  Gary  Kohler,  have 
made  it  clear  that  they  will  not  support  me  and  prefer  to  leave 
me  to  pursue  the  fight  alone.   I  can't  help  but  be  suspicious  that 
Gary  Kohler 's  unwillingness  to  support  me  as  one  of  his  constituants 
and  a  private  land  owner  has  to  do  with  the  fact  that  he  is  a 
brother  of  the  Vice  Chairman  to  the  Colville  Tribal  Council.   The 
question  of  tribal  jurisdiction  over  private  property  owners 
supposedly  was  settled  in  recent  Supreme  Court  decisions.   However, 
it  appears  that  the  Colville  tribe  chooses  to  ignore  this. 

Last  January  I  requested  application  from  Ferry  County  to 
subdivide  my  land,  paid  all  fees,  and  obtained  all  the  necessary 
legal  permits  which  were  filed  with  the  Ferry  County  Auditor. 
However,  after  all  this  was  completed  the  Colville  Tribe  attempted 
to  block  this  endeavor  by  filing  a  Lis  Pendens  on  my  property. 
THey  also  sent  me  a  notice  that  I  was  to  appear  in  tribal  court  to 
force  me  to  comply  with  tribal  land  use  regulations. 

When  two  tribal  law  enforcement  officers  (game  wardens)  attempted 
to  serve  me  with  their  court  summons  on  the  county  road  a  few  miles 
from  my  home,  and  I  refused  to  accept  the  papers,  they  began  to  pursue 
us  with  red  lights,  sirens,  and  a  bullhorn.   They  not  only  did  not 
stop  at  the  boundary  of  my  property,  but  continued  to  chase  us  all 
the  way  to  my  front  door.   When  we  got  out  and  ran  into  the  house, 
they  jumped  out  of  their  vehicle  with  guns  drawn  and  pointed 
straight  at  us.  (See  copies  of  our  statement  given  to  the  Ferry  Co. 
Sheriff's  office,  and  Ferry  Co.  prosecutor's  office.)  I  also  sent  a 
copy  to  the  U.S.  Attorney  General's  office  in  Spokane  after  contacting 
Bruce  Ditich  at  that  office  of  whom  I  am  aware  was  a  Colville  Tribal 
attorney  for  a  number  of  years.   Whether  or  not  this  was  a  factor  in 
the  fact  that  he  did  not  respond  to  my  request  into  an  investigation 
the  bottom  line  is  that  he  did  not  acknowledge  that  request. 


845 


It  seems  to  me  that  serving  a  summons  at  gun  point  goes  far 
beyond  the  limits  of  normal  procedure,  and  it  was  a  very  frightening 
experience  for  both  me  and  my  friend.   In  fact  I  continue  to  be 
in  fear  for  my  safety.   I've  had  harrassing  phone  calls  threatening 
to  burn  me  out  and  run  me  off  my  land.   In  addition  I  requested 
and  received  copies  of  the  tribal  police  report  which  was  written 
after  they  had  read  our  statement  of  complaint.   That  report  was 
appalling  in  it's  erroneous  detail  and  total  falsification  of  the 
facts.   The  fabrication  was  obiously  designed  to  make  it  appear 
that  I  was  acting  in  a  "suspicious"  or  unlawful  manner  in  order 
to  justify  their  horrifying  behavior  that  afternoon.   The  truth 
is  that  my  friend  and  I  ware  simply  out  for  an  afternoon  of  wildlife 
observation.  In  my  opinion  what  they  did  should  be  addressed  as 
a  serious  criminal  assault  upon  our  persons,  and  a  violation  of  our 
rights  as  citizens  of  Ferry  County.   Obviously  the  County  prosecutor, 
Allen  Nielson,  does  not  intend  to  charge  these  two  with  what  is 
obviously  a  felony  assault  with  a  deadly  weapon.   To  date  I  have 
heard  nothing  which  would  indicate  that  he  intends  to  follow  up 
on  our  complaint. 

I  respectfully  request  your  attention  and  assistance  in  helping 
to  resolve  this  matter.   Copies  of  the  Lis  Pendens,  my  statement  of 
complaint,  and  Summons  by  Publication  by  the  tribe  are  enclosed. 


Thank  You 


Sincerely, 


Daniel  J.  Hoover    C— — 


HCl  Box  362 
Inchelium,  Wa .  99138 
(509-722-3115) 
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Civil  Action  to  enforce  CTC  Title  SO  begun  by  Confederated  Tribes  of  the  Colville  Reservation. 


In  The  Tribal  Court  For  The 
Confederated  Tribes  of  the  Colville  Reservation 

No.  CV96-16042 
SUMMONS  BY  PUBUCATION 

Confederated  Tribes  of  the  Colville  Reservation,  Plaintiff 

vs. 

Daniel  and  Ellen  Hoover,  Individually  and  as  a  marital  community.  Defendants 

The  Confederated  Iribes  of  the  Coiviile  Reservation  to  said  Daniel  Hoove.-: 

YOU  AND  EACH  OF  YOU  ARE  HEREBY  SUMMONED  to  appear  within  sixty  (60) 
days  after  the  date  of  the  first  publication  of  this  Summons,  to  wit,  within  sixty  (60)  days  after  the 
21st  day  of  March,  1996,(first  publication  in  the  Republic  Miner),  and  defend  the  above  entitled 
action  in  the  above  entitled  Court,  and  answer  the  Complaint  of  Plaintift' above  described,  and 
serve  a  copy  of  your  answer  upon  the  undersigned  attorneys  for  Plaintiff,  TIM  BREWER  and 
STEPHEN  SUAGEE,  at  the  office  below  stated;  and  in  case  of  your  failure  to  do  so,  judgment 
will  be  rendered  against  you  according  to  the  demands  of  the  Complaint  in  this  action,  which  has 
been  filed  with  the  Clerk  of  said  Court. 

This  Summons  by  publication  is  issued  purusant  to  an  Order  of  the  Colville  Tribal  Court 
dated  March  12,  1996.  A  copy  of  the  Complaint  may  be  obtained  fi-om  the  Colville  Tribal  Court 
or  the  Attorneys  for  Plaintiff. 

The  object  of  this  action  is  to  enjoin  defendants  and  all  those  in  active  concert  or 
participation  with  them  fi-om  improving,  developing,  subdividing,  selling,  constructing  or  altering 
buildings,  clearing,  grading,  moving  or  otherwise  changing  the  use  of  their  land  located  in  the 
Hellsgate  Game  Reserve  District  of  the  Colville  Indian  Reservation  without  first  obtaining  the 
necessary  permits  from  the  Colville  Tribes  as  required  by  CTC  Title  50;  and  for  such  other  fiirther 
relief  as  the  Court  may  deem  proper.  The  plaintiff  is  requesting  that  the  Court  issue  a  preliminary 
injunction  and  such  other  temporary  or  preliminary  iiijimctive  relief  as  may  be  sought  as  the  need 
arises,  and  an  order  permanently  enjoining  and  restraining  defendants  from  subdividing  or 
otherwise  changing  the  use  of  their  land  with  out  first  obtaining  the  necessary  permits  under  CTC 
Tide  50. 

TIM  BREWER 
STEPHEN  SUAGEE 
Attorneys  for  Plaintiff 
Confederated  Tribes 
of  the  Colvill&'Reservation 
POBoxlSa      J 
Nespelem,WA.  99155 
(509)634-8834        ''     " 
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ORIGIMAi     -  \[  p.- 

W;-M    C     ■     .     ;        Or: 

FEB  1  5  1996 

Oh  v.t'i;  .,  ,   .  ,,  ;j,  f, 

IN  THE  TRIBAL  COURT 

FOR  THE 

CONFEDERATED  TRIBES  OF  THE  COLVILLE  RESERVATION 


CONFEDERATED  TRIBES  OF  THE 
COLVILLE  RESERVATION, 
Plaintiff 

V. 

DANIEL  and  ELLEN  HOOVER, 
Individually  and  as 
a  marital  community. 
Defendant (s) . 


CASE  NO.  CV  96-16042 


LIS  PENDENS 


NOTICE  IS  HEREBY  GIVEN  that  an  action  has 
is  now  pending  in  the  Tribal  Court  for  the  Con 
the  Colville  Reservation,  upon  the  complaint  o 
against  the  above  defendants,  and  all  other  pe 
concert  or  in  active  participation  with  them  w 
proposed  subdivision  and  development  of  the  Re 
in  the  Complaint,  and  that  the  object  of  the  a 
any  subdivision,  development,  sale  of  lots,  co 
land  use  changes  until  such  time  that  defendan 
Colville  Tribes  Land  Use  and  Development  Code 
obtaining  all  necessary  land  use  permits.  This 
use  and  title  to  any  subdivided  lots  on  the  fo 
real  property  located  in  the  Colville  Reservat 


been  commenced  and 
federated  Tribes  of 
f  the  plaintiff 
rsons  acting  in 
ith  regard  to  the 
al  Estate  described 
ction  is  to  enjoin 
nstruction  or  other 
ts  comply  with  the 
by  applying  for  and 

action  affects  land 
llowing  described 
ion  and  Ferry  County: 


That  portion  of  SW  1/4  SE  1/4,  SE  1/4  SE  1/4,  Section  2,  and 
the  NW  1/4  NE  1/4,  NE  1\4  NE  1\4,  Section  11  Township  28 
North,  Range  35  East,  VJ.M.  known  as:  TRACT  B  of  the  Record  of 
Survey  filed  August  29,  1991,  page  202,  Book  2  of  Surveys, 
under  Ferry  County  Auditor's  File  No.  218799; 

which  is  also  referred  to  as  the  Lagoon  Point  Short  Plat. 

All  persons  in  any  manner  dealing  with  the  real  estate 
subseguent  to  the  filing  hereof  will  take  subject  to  the  rights  of 
the  plaintiff  as  established  in  this  action. 


28    LIS  PENDENS- 1 


CONFtDERATED  TRIBES  OF  THE  COLVILLE  RESERVATION 


'DU91  bp-;  -:: 
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DATED  this 'j_  day  of  February,  1996. 


Filed  for  record 
at  the  request  of: 


Tim  Brewer 

COLVILLE  TRIBES  OFFICE  OF  THE 

RESERVATION  ATTORNEY 

P.O.  Box  150 

Nespelem,  WA  99155 

(509)  634-8834 


COLVILLE  TRIBES  OFFICE  OF  THE 
RESERVATION  ATTORNEY      .--  ^— , 


By 


,^, 


Steven  Suagee 

Tim  Brewer 

Attorneys    for    Plaintiff 


After  Recording   Return   to: 


Tim  Brewer 

COLVILLE  TRIBES  OFFICE  OF  THE 

RESERVATION  ATTORNEY 

P.O.  Box  150 

Nespelem,  WA  99155 

(509)  634-8834 


LIS  PENDENS-2 


CONFEDERATED  TRIBES  OF  THE  COLVILLE  FIESERVATION 


(SOh)  •»: 
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August  28,  1996 


Senator  Slade  Gorton 
1 0900  NE  Fourth  Street 
Suite  21 10 
Bellevue,  WA  98004 

Re:      Swinomish  Tribe 
La  Conner,  WA 

Dear  Senator  Gorton, 

I  know  you  are  very  aware  of  the  unfortunate  situation  my  Sister  Sharon  and  her  husband 
Stewart  Wright  have  found  themselves  in  regarding  their  home  in  LaConner,  WA. 

My  husband  and  I  used  to  be  homeowners  on  leased  land  from  the  Swinomish  Tribe  and 
we  thank  God  every  day  that  we  were  able  to  sell  our  lease  before  all  of  this  injustice 
happened.  We  are  writing  to  you  on  behalf  of  my  sister  Sharon  and  her  husband  Stewart 
to  enforce  their  position  of  no  representation  and  apparently  no  legal  resources  to  help 
them  keep  their  home.  Do  they  have  any  rights  as  American  citizens  and  if  so,  what  are 
they?  Their  lease  has  increased  500%  and  as  a  result,  the  value  of  their  property's 
marketability  has  decreased  conversely.  This  puts  them  in  a  catch  twenty  two  situation  . 
They  can't  buy  their  land,  nor  can  they  sell  their  lease  —  who  would  buy  it???  The  BIA, 
apparently,  can  put  any  price  on  the  lease  that  they  wish  and  the  tenants  are  legally  bound 
to  accept  it,  or  lose  their  homes.  Where  is  the  justice  in  America,  Senator  Gorton? 

Can  you,  as  their  Senator,  assist  them  in  the  logical  solution  to  be  able  to  purchase  their 
land  at  the  appraised  value,  or  at  the  very  least  rectify  the  unfair  increase  in  their  lease. 

Sincer^y,  " 

Shirley  and  Jofin  Bany  / 

cc:    Senator  John  McCain,  Arizona 
Senator  Daniel  K.  Inouye,  Hawaii 
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SENATE  COMMITTEE  OF  INDIAN  AFFAIRS 
838  HART  SENATE  OFFICE  BUILDING 
WASHINGTON   D.C.     20510-4701 
ATTENTION:  NINA 


DEAR  SENATOR  SLADE  GORTON, 

I  AM  A  TAX  PAYER  AND  A  PROPERTY  OWNER  AT  SANDY  POINT,  THAT 
LIVES  WITHIN  THE  LUMMI  INDIAN  RESERVATION.    I  HAVE  PERSONALLY  READ 
OUR  CONSTITUTION  AND  ALSO  MANY  OF  THE  TREATIES  WITH  THE  LOCAL 
INDIAN  TRIBES.  AND  I  AGREE  WITH  YOU  ON  .    IT  IS  TIME  TO  MOVE  ON  AND 
RESOLVE  OUR  PREJUDICE    BETWEEN  WHITES  AND  INDIANS.    OUR 
FOREFATHERS  FELT  AT  THE  TIME  THAT  BY  GIVING  THE  INDIANS  A  FEW 
EXTRA  RIGHTS  THEY  WOULD  HAVE  THE  OPPORTUNITY    TO  AMERICANISE 
THEMSELVES  AND  FIT  INTO  SOCIEPC.    WELL,  100  YEARS  LATER  THE 
EXPERIMENT  IS  OVER  AND  THE  OUTCOME  IS  NEGATIVE. 

LAST  YEAR  I  DECIDED  TO  PLACE  MY  HOUSE  UP  FOR  SALE.    MY  WIFE  AND 
I  MET  WITH  A  FEW  REAL  ESTATE  AGENTS  TO  DISCUSS  WITH  THEM  OUR 
DECISION.    WE  WERE  INFORMED  THAT  THE  MARKET  WAS  VERY  POOR  IN  OUR 
AREA  DUE  TO  THE  PROBLEMS  WITH  THE  INDIANS  (WATER  RIGHTS,  BEACH 
RIGHTS,  THREATS  TO  BLOCKADE  OUR  ROAD,  AND  THE  CLOSING   OF  OUR 
CANAL),    SO  AFTER  MUCH  THOUGHT  WE  DECIDED  NOT  TO  SELL. 

SIR,  WHEN  MY  WIFE  AND  I  FIRST  ENTERED  SANDY  POINT  CANAL,!  2 
YEARS  AGO  IT  WAS  A  LIFE  THREATENING  EMERGENCY.    OUR  BOATS  GAS 
TANK  DEVELOPED  A  SEVERE  LEAK  AND  THE  WEATHER  WAS  FOUL  AND  THE 
ONLY  PLACE  TO  SEEK  SAFEPC  WAS  SANDY  POINT  CANAL.   THIS  SAFE  HAVEN, 
WAS  WHERE  THE  COAST  GUARD  INFORMED  US  TO  GO.    AT  THE  TIME  THE 
CANAL  WAS  ABOUT  5  TIMES  WIDER  AND  MUCH  DEEPER  THAN  IT  IS  NOW. 
THIS  CANAL  IS  DANGEROUSLY  SHALLOW  AND  NARROW  AND  SHOULD  BE 
DREDGED  FOR  SAFETY.    THE  LOCAL  INDIANS  AGREE  THAT  THERE  IS  A 
PROBLEM,  BUT  THERE  TRIBAL  COUNCIL  FEELS  THAT  IT  IS  A  BARGAINING 
CHIP  TO  USE  AGAINST  THE  LOCAL  INHABITANTS  (NON  INDIANS).    NOT  GOOD 
POLITICS  IF  YOU  WANT  TO  GET  ALONG  IN  HARMONY  I'D  SAY. 

I  WOULD  LIKE  TO  PROPOSE  AN  IDEA  THAT  WOULD  MAKE  EVERYONE 
HAPPY.   LET  A  LOCAL  GRAVEL  COMPANY  (LUMMI  ISLAND  GRAVEL  COMPANY) 
DREDGE  THE  CANAL  AND  SPLIT  THE  PROCEEDS  WITH  THE  INDIANS.    THIS 
WOULD  MAKE  THE  INDIANS  HAPPY,  THE  LOCALS  WOULD  GET  A  SAFER  CANAL, 
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NO  INCREASED  TAXES,  A  LOCAL  STRUGGLING  COMPANY  WOULD  GET  A  BOOST, 
AND  YOU  WOULD  GET  A  PAT  ON  THE  BACK  AS  A  GREAT  POLITICIAN.  WHICH 
YOU  ARE  TO  ME. 


SINCERELY, 


M.A.  Fv'\RINHA 
P.O.  BOX   28722 
FERNDALE,  WA  98248 
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SKAGIT  COUNTY 
FIRS  PROTECTION  DISTRICT  #13 
Box  532 
LaConner,  WA  98257 


Aucusc  19,  1996 


The  Honoraible  Slade  Gorton 

Uniced  Staces  Senator 

10,900  NE  4th  Rm  2110  i 

aellevue,  WA  98004 

Dear  Senator  Gorton: 

Regarding  soveraignty  for  Indian  Tribes,  please  be  advised 
of  the  following  views  from  ray  Fire- Commissioners :  tm 

This  district  has  an  existing  agreement  with  the  Swinomish 
Tribe  for  fire  protection  and  emergency  medical  services .    The 
Tribe  is  now  two  quarters  behind  in  their  agreed  payments,  which 
were  supposed  to  have  been  based  on  the  net.  win  from  the  casino. 
The  district  has  no  recourse.   We  cannot  stop  responding  to 
calls,  so  the  local  tax  payer  winds  up  paying  for  Swinomish 
calls.   The  Fire  Commissioner  strongly  believe  that  if  the 
Swinomish  Tribe  cannot  pay  for  fire  and  EMT  services,  Chen  the 
3IA  should  contract  with  this  district . 

The  economic  reality  is  that  the  Swinomish  people  remain 
wards  of  the  federal  government.   Although  the  Swinomish  Indian 
Senate  has  been  recognized  by  Skagit  County  and  the  Town  of 
LaConner  as  a  sovereign  government,  it  has  been  impossible  to 
deal  with  the  Tribe's  managers  regarding  zoning,  sewer  ser'^ices, 
and  fire/SMS. 

If  they  are  a  sovereign  government,  then  they  should  acncr 
their  agreements.   Otherwise,  all  funding,  agreements,  and 
management  should  come  from  the  3IA. 


Since 


'DeufO'Donnell 
Secretary     ^ 
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Memorandum  of  Understanding 

This  Memorandiun  of  Understanding  is  entered  into  between  the  Swinomish  Indian  Tnbal 
Community  (the  "Tribe"  or  "Grantor"),  a  federally  recognized  Indian  Tribe  organized  pursuant  to 
section  16  of  the  Indian  Reorganization  Act,  25  U.S.C.  §  476,  acting  through  the  Swinomish  Gaming 
Commission,  the  Tribe's  gaming  regulatory,  agency,  and  Fire  District  #13  ("Grantee"). 

Recitals 

A.  Pursuant  to  Section  XUI.C.  of  the  Tnbal-State  Compact  for  Class  m  Gaming  entered  into  between 
the  Tribe  and  the  State  of  Washington,  the  Tribe  has  agreed  to  set  aside  2%  of  the  net  win  from  Class 
in  gaining  at  the  Swinomish  Casino  as  a  Community  Contribution  to  provide  assistance  to  non-cribal 
law  enforcement  and  other  government  services  that  are  affected  by  the  Casino. 

B.  Pursuant  to  the  Compact,  first  priority  for  funding  from  the  Community  Contribution  fund  is  the 
Skagit  County  Sheriffs  Office,  for  costs  related  to  hiring  on  one  additional  deputy,  so  that  monitoring, 
routine  patrol,  and  response  services  will  be  available  to  cover  the  Casino  and  to  respond  promptly  as 
needed.  An  additional  priority  pursuant  to  the  Compact  is  funding  for  fire  protection  and  emergency 
medical  services  for  the  Casino,  provided  by  Fire  District  #13  and  Anacortes  Fire  Department  EMS. 
respectively. 

C.  Pursuant  to  the  Compact,  a  Community  Contribution  Committee  consisting(of  a  representative  of 
the  Tribal  Senate,  the  Swinomish  Chief  of  Police,  the  Skagit  County  Sheriff,  the'^ctaief  of  Fire  District 
#13,  and  a  representative  of  the  Washington  State  Gambling  Commission  has  made  allocations  of  the 
Community  Contribution  fund  for  the  period  July  15,  1995,  through  July  14,  1996  (the  "Grant  Period"), 
based  on  projectiotis  of  Casino  revenues  for  that  period.  The  Committee  recognized  that  if  revenues 
during  any  of  the  four  quarters  of  the  grant  period  are  less  than  the  projected  revenues  on  which  the 
allocations  were  based,  then  allocations  may  need  to  be  reduced  in  order  to  fulfill  the  funding  priorities 
set  out  above  and  in  the  Compact. 

WHEREFORE,  Grantor  and  Grantee  agree  as  follows: 

1 .  Grantee  has  received  a  tentative  allocation  of  S25,000.00  for  the  Grant  Period.  First  quaner  funding 
of  56,250.00  will  be  paid  by  Grantor  on  or  about  November  15,  1995,  or  within  twenty  days  of 
execution  of  this  MOU,  whichever  is  later. 

2.  Second,  third,  and  fourth  quarter  fvmding,  in  amounts  equal  to  the  first  quarter  ftmding,  will  be  paid 
on  or  about  February  15,  May  15,  and  August  15,  1996,  respeaively,  provided  that  sufficient  funds 
are  available. 

3.  Grantee  acknowledges  that  if  Casino  revenues  during  any  quarter  are  less  than  the  projected  Casino 
revenues  on  which  the  tentative  allocation  was  based,  funding  to  Grantee  may  be  reduced  in  order  to 
fully  fund  the  priority  programs  set  out  above.  However,  any  such  reduction  in  ftmding  will  be  made 
up  at  the  first  opportunity,  to  the  extent  that  funds  become  available. 
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4.  Grantee  agrees  that  funding  under  this  MOU  will  not  be  used  to  supplant  other  funding  for  Fire 
District  #13,  but  rather,  in  order  to  offset  impacts  from  the  operation  of  the  Casino,  will  be  used  to 
increase  the  amount  of  funds  that  would,  in  the  absence  of  the  grant,  be  available  to  Fire  District  #13. 

5.  Grantee  agrees  to  maintain  accurate  records  of  the  use  of  the  grant  funds,  and  will  make  such 
records  available  to  the  Community  Contribution  Committee  upon  request. 

6.  Grantee  agrees  to  make  reasonable  efforts  to  quantify  impacts  of  the  Casino  on  the  program  fimded 
with  the  grant,  and  understands  that  such  quantification  will  be  considered  by  the  Community 
Contribution  Committee  in  allocating  future  Commvmity  Contribution  funds. 

7.  Grantee  agrees  to  provide  to  Commimity  Contribution  Committee,  on  or  before  July  1 ,  1996,  a  brief 
written  report  containing  the  following  information:  (a)  amoimt  of  grant  already  expended  and 
purposes  for  which  the  funds  were  expended;  (b)  amount  of  grant  yet  to  be  expended  and  purposes  for 
which  the  fimds  will  be  expended;  (c)  any  information  available  on  the  impacts  of  the  Casino  on  the 
program  funded  with  the  grant;  and  (d)  amoimt  of  grant  funds  sought  for  the  period  July  15,  1996, 
through  July  14,  1997,  and  the  purposes  for  which  the  requested  grant  will  be  expended.  Such  report 
shall  be  mailed  to: 

Community  Contribution  Committee 
c/o  Swinomish  Gaming  Commission 
P.O.  Box  698 
LaConner,  WA  98257-0698 


FOR  THE  GRANTOR: 

SWINOMISH  INDIAN  TRIBAL  COMMUNITY 


By:/^  (^u^ji^-r'.^     ,^-y~^c^-ryy>^^  Date:      /^  -  -a   --    9  J 

Lorraine  Loomis,  Chair 
Swinomish  Gaining  Commission 


FOR  THE  GRANTEE: 
FIRE  DISTRICT  #13 


By:      U  c-K- ^      (yLv-^,-w  Date:      /2-/Y-  <?  T 

Doug  AN^ry,  6fejef  <c^A4^ 
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Summary  of  Swinomish  Contributions 


8/X/96 


Amount 
10,000 

0 

10,000 


To 

Dist 


Dist 


Date 
10/24/91 

1992 

1/7/93 

1/17/94 
1/17/94 

1/13/95 
2/23/95 
4/25/95 
4/25/95 
6/1/95 
7/31/95 

1/25/96 
2/12/96 
2/12/96 
2/12/96 
7/25/96 


MOU  payment  missed 
5/15/96      6,250 

MOU  payment  -*re  ^^^(S^'^ 
8/15/96      6,250 


For 
Village 


Village 


5, 

500 

Dist 

Village 

4, 

500 

Assoc 

Village 

5, 

000 

Dist 

Casino  MOU 

5, 

000 

Dist 

Casino  MOU 

2, 

500 

Dist 

Village 

2 

250 

Assoc 

Village 

5 

000 

Dist 

Casino  MOU 

5 

000 

Dist 

Casino  MOU 

6 

250 

Dist 

Casino  MOU 

250 

Dist 

Balance  from  95 

500 

Dist 

Village 

4 

500 

Assoc 

Village 

o 

198 

Dist 

Casino  MOU  due 

2/15/96 
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SKAGIT  COUNTY 

FIRE  PROTECTION  DISTRICT  #13 

Box  532 

LaConner,  WA  98257 


Augxist   20,    1996 


Mr.  Brian  Cladoosby 
Assistamt  Manager 
Swinomish  Tribal  Community 
Box  817 
LaConner,  WA  98257 

Dear  Mr.  Cladoosby: 

Enclosed  is  a  copy  of  the  May  6,  1996,  letter  which  you 
requested.   This  letter  was  sent  to  you,  but  evidently  was  not 
received. 

Based  on  coordination  between  you  and  the  District 
Secretary,  I  understand  that  a  meeting,  as  suggested  by  Chairman 
Wa  Walton  in  his  letter  dated  July  18,  1996,  is  not  feasible 
during  the  period  of  August  21  through  August  23 .   You  have 
suggested  a  morning  meeting  sometime  during  the  week  of  August  26 
through  August  30,  and  that  it  could  coincide  with  a  special 
meeting  of  the  Swinomish  Indian  Senate.   That  would  be  ideal. 

Please  be  advised  that  the  Fire  Commissioners  can  be 
available  during  that  period,  but  would  appreciate  the  courtesy 
of  at  least  two  days  advance  notice  so  that  our  work  schedules 
can  be  adjusted.   Please  contact  the  Secretary'  at  466  3181  or 
call  me  at  293  3451. 

Sincerely, 

James  L.  Grove 
Commissioner  in  charge  of 
Indian  Affairs 
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September  09,  1996 


SENATE  COMMUTE  ON  INDIAN  AFFAIRS 
838  Hart  Senate  Office  Building 
Washinton  D.C.  20510-6450 


Dear  Members  of  the  Senate  Committe: 

Thank  you  for  considering  this  letter,  it  is  in  regard  to 
Sovereign  immunity  for  Indian  Reservations. 

I  live  on  the  disputed  land  of  the  West  Bank  of  the  Colorado 
River  Indian  Tribes  near  Blthe,  CA. 

We  have  no  rent  control.   The  indians  have  raised  our  rent  to 
an  unreasonable  high,  and  I  understand  they  want  to  increase  rent 
to  three  times  the  current  high.   When  I  called  the  Colorado  River 
Indian   Tribes  to  complain  they  said  "Pay  or  be  evicted".   I  have 
no  recourse,  just  as  the  rest  of  my  neighbors  have  no  recourse. 

Also,  we  receive  no  services  fnom  C.R.I.T.  (Colorado  River  Indian 
Tribes)  ie.:   Trash  pick-up,  fire  department  ect. 

We  need  representation  in  the  courts,  please  work  to  abolish 
Sovereign  Immunity  for  Indian  Reservations. 

Thank  you  very  much,  I  hope  you  will  help  us  with  this  matter. 


Respectful ly  Yours, 
A  WEST  BANK  HOMEOWNER 


CC:   Senator  Slade  Gorton 

730  Hart  Senate  Office  Building 
Washington,  D.C.   20510-4701 

Attn:   Nina 
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BIG  HORN  COUNTY  ELECTRIC 

P.O  Box  410 

Mai  dm.  Moiitana  59034-0410 

September  13,  1996 

The  Honorable  Slade  Gorton 

United  States  Senate 

Room  703  Hart  Senate  Office  Building 

Washington,  D.C.  20510-8450 

Dear  Senator  Gorton: 

This  letter  is  offered  for  presentation  at  the  September  24,  1996 
Senate  Committee  on  Indian  Affairs  hearing  on  tribal  sovereign 
immunity.  Please  relay  the  frustration  Big  Horn  County  Electric 
Cooperative  has  experienced  in  dealing  with  the  Crow  tribe  and 
their  Tribal  Utility  Teuc. 

Big  Horn  provides  electric  service  to  two  sovereign  Indian  tribes 
in  south  central  Montana.  We  serve  the  vast  majority  of  the  Crow 
Indian  Reservation  and  a  portion  of  the  Northern  Cheyenne  Indian 
Reservation.  Big  Horn  has  a  long  tradition  of  providing  quality 
electric  service  to  our  valued  Native  American  consumers  and  our 
Trustees  have  maintained  a  clear  focus  on  keeping  rates  affordable, 
and  protecting  the  interest  of  all  our  consumers. 

The  issue  of  Tribal  taxation  has  driven  a  "wedge"  into  our 
member/tribal  relations.  As  an  attribute  of  sovereignty  tribal 
governments  have  the  authority  to  tax  on  Indian  trust  land.  The 
extent  of  this  authority,  however,  must  be  legislatively  placed 
within  parameters  that  protect  non-tribal  members  from  taxes 
enacted  for  the  purpose  of  generating  revenue  for  the  provision  of 
services  to  which  non-tribal  members  are  denied  access. 

I  realize  that  the  issues  of  tribal  taxation,  and  jurisdiction  over 
non-tribal  members  on  fee  lands,  are  very  "thorny"  from  a  political 
perspective.  However,  if  left  unresolved  families  and  businesses 
will  be  severely  damaged  -  harmed  by  a  situation  that  if  it  were 
anywhere  else  in  the  world  the  federal  government  would  condemn  the 
affair  as  a  violation  of  human  rights. 

Big  Horn  County  Electric  Cooperative  is  dedicated  to  reaching  a 
higher  level  of  understanding  between  the  cooperative  and  the  Crow 
tribe  on  all  issues.  Unfortunately,  that  will  only  happen  if 
Congress  establishes  clearly  defined  principles  under  which  the 
tribes  exercise  their  right  of  self  governance. 

Sincerely, 

— r=^.6-^-^ 

Tim  R.  Gregori 
Manager 

cc  Senator  John  McCain 
Senator  Conrad  Burns 


^''or.e:  I40e  i  66.S-?S30  F;i  X  ■  (406>.  605-2544 
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August  26,  1996 


Dear  Senator; 

I  urge  you  to  support  Senator  Gorton  of  Washington  in  his  effort  to  waive  the  sovereign 
immunity  of  any  tribe  that  violates  the  property  rights  of  non-members. 

In  July  of  this  summer,  my  name  was  brought  up  for  ridicule  and  slander  by  Tribal 
Spokespersons  at  a  public  gathering  at  the  National  Bison  Range. 

When  I  asked  a  lawyer  if  I  could  hold  them  accountable,  I  was  told  no,  because  the 
Tribes  have  the  right  of  Sovereign  inmiunity,  and  Federal  courts  do  not  handle  the  type  of 
lawsuit  I  was  speaking  of  The  lawyer  told  me  that  slander  is  something  that  Tribal 
spokespersons  can  simply  get  away  with. 

I  realize  that  Sen.  Gorton  is  focusing  on  violations  of  property  rights,  and  that  I  would 
probably  have  not  gotten  relief  through  Sen.  Gorton's  bill  either.  But  I  see  it  as  a  step 
toward  justice,  and  I  urge  you  to  take  it. 


Lisa  Morris 

10207  Wheatland  Rd. 

Moiese,  MT  59824 
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COWBOY 

AUTO  SALES  inc 


September    6,    1996 


( 


Senator  Slade  Gorton 

730  Hart  Senate  Office  Building 

Washington,  D  C.  20510 

Attn:  Nina  Nguyen 

RE:  Sovereign  Immunity 

Dear  Senator: 

This  letter  is  in  regard  to  the  Sovereign  Immunity  of  the  Navajo  and 
Zuni  Tribes.   As  we  are  in  business  in  the  area  surrounding  these  two 
mentioned  reservations,  this  has  presented  a  serious  problem  for  us. 

The  laws  of  the  State  of  New  Mexico  and  the  laws  of  the  Navajo  Tribe 
and  Zuni  Pueblo  are  conflicting.   We  would  like  to  know  who  has 
jurisdiction  over  uso   Are  we  citizens  of  the  State  of  New  Mexico  or 
of  the  Navajo  Tribe  or  Zuni  Pueblo 

Being  non-indian,  doing  business  in  Gallup,  NM  off  of  the  reservation 
we  find  ourselves  confused.   The  main  question  here  is,  "Who  has 
jurisdiction  over  us. 

Thank  you  fro  your  time 
Very  truly  yoi 


uce  af 


P.O.  BOX  89S  •  GAMERCO.  NEW  MEXICO  87317.  TELEPHONE  (505)  722-2038 
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SUNDANCE  MOTORS 


DARREN  BAADE 

PRESIDENT 

1121  N.  HWY666 

GALLUP  N.M.  S7301 


Telephone  505-863-4068 
Fax  505-726-1027 


TO:  SENATOR  SLATE  GORDON 
RE:  TRIBAL  POUCIES 


THE  LAST  TIME  WE  (SUNDANCE  MOTORS)  TRIED  TO  GET  A  COURT  ORDER 

TO  REPOSSESS  A  VEHICLE  IN  TRIBAL  COURT,  THE  COURT  WAS  UNABLE  TO 

SERVE  OUR  CUSTOMER  BECAUSE  SHE  HAD  A  BOGUS  ADDRESS  OR  JUST 

WOULD  NOT  ACCEPT  THE  LETTER. 

WELL  !!!  WE  LOST  BY  DEFAULT,  ALSO  LATER  I  FOUND  OUT  THAT  THE 

NAVAJO  AUTHORITIES  WERE  NEVER  EVEN  ORDERED  TO  SERVE  THE 

CUSTOMER. 

ANYWHERE  ELSE  IN  THE  WORLD  THE  CUSTOMER  WOULD  HAVE  LOST  BY 

DEFAULT  CONSIDERING  THE  CUSTOMER  WAS  $  1700.00  BEHIND  AT  THE 

TIME  AND  HADNT  MADE  A  PAYMENT  IN  SIX  MONTHS. 

THIS  IS  JUST  A  VERY  SMALL  EXAMPLE  OF  THE  INJUSTICE  WE  DEAL  WITH 

DOING  BUSINESS  ON  THE  RESERVATIONS  IN  THIS  AREA 

I  LOVE  NATIVE  AMERICANS  AS  A  WHOLE,  BUT  I  THINK  THEY  ARE 
BELITTLING  THEMSELVES  BY  ALLOWING  OUR  AND  OTHER 
GOVERNMENTS  TO  TELL  THEM  THAT  ITS  OK  NOT  DO  WHAT  IS  RIGHT, 
AND  THAT  THEY  DONT  NEED  TO  HONOR  THEIR  AGREEMENTS. 


HERE  ARE  SOME  EXAMPLES  OF  WHAT  I  AM  TALKING  ABOUT. 
ENCLOSED  IS  A  TYPICAL  FLYER  PUT  OUT  BY  THE  D.N.A.  (FEDERALLY 
FUNDED  LEGAL  AID)  ON  HOW  TO  GET  OUT  OF  MAKING  YOUR  CAR 
PAYMENT  AND  AVOID  REPOSSESSION. 


DARREN  BAADE       (OWNER) 
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20  Liiicobi  Ave. 
Salamanca,  NY  14779 
Sept.  24,  1996 

Honorable  Slade  Gorton 

Senate  Select  Committee  on  Indian  Affairs 

730  Hart  Building 

Washington  DC  20510 

Dear  Senator  Gorton: 

I  was  born  in  Salamanca  February  25,  1919  and  have  resided 
here  all  of  my  life.  1  married  and  raised  5  children  in  this  city,  and  each 
is  a  contributing  member  of  society. 

I  served  in  World  War  11.  4th  armored  di\ision.  with  a  hill  year  of 
combat;  landing  at  the  Normandy  beaches,  traveling  through  Germany 
into  Chekoslavakia  where  we  met  the  Russians. 

I  worked  here  in  Salamanca  at  Fancher  Furniture  Company  and 
McMillan  Supply  as  well  as  a  construction  worker  building  stores, 
homes,  bridges,  and  adding  additions  to  factories  in  this  city. 

I  did  not  sign  the  40/40/0  lease  because  it  is  clearly 
unconstitutional,  takes  away  the  ownership  of  my  home  and  because  of 
the  sovereign  immunity  of  the  Senenca  Nation  of  Indians,  does  not  give 
me  the  constitutional  right  of  due  process. 

The  Salamanca  Indian  Lycase  Authority  and  the  1990  city 
government  had  no  right  to  interfere  with  my  property'  interest.  They 
had  no  right  to  sign  an  agreement  with  the  Seneca  Nation  about  which  I 
was  never  informed. 

If  I  had  signed  the  lease  that  was  offered  to  me,  and  then  sold  my 
house,  I  would  still  be  responsible  fur  that  house  for  the  next  40  years. 

I  think  that  the  government  of  the  United  States  should  be 
protecting  my  rights  as  an  Ameiican.  The  only  thing  I  want  is  a 
reasonable  and  justifiable  solution  to  this  issue. 

Very  truly  yours, 


Nathan  C.  Frank 


f^ciX^U^  C.jv^^^W^ 
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35  CzYiVLot  Auenue 
Satommca,  NV     14779 
September  12,  1996 

StnatoA  Sladz  GoAton 
Room  730  HoAt  Bidg. 
Wcuh-ington,  VC     20510 

VQ-OA.  SznatoA  GoAton: 

A4  home  owneAi  -in  thz  c-ity  o^  Satamanca,  NV,  we.  have,  been  advised  that 
you  oAt  oddAeMting  the  -t^-iue  oi  SoveAzign  Timuruty  with  AegaAdi  to 
Native  AmeA-icarU). 

OuA  home  i^  in  a  city  who^t  land  i^  on  an  Indian  Ae^eAvation,     We 
have  been  andeA  unbelievable  -itAeA^  oveA  the  pait  Mx  yeoA-i  with  AzgoAdii 
to  the  mcftt  Aecznt  40/40  Indian  LeoAe,  which  we  ieel  ii  ancomtitutional. 
S.Z.L.A.,  a  committee  who^e  alignment  wai,  to  Ae^eoAch  the  upcoming  leaie 

when  it  «KU  due,  instead  signed  a  leaae  on  oua  behalf we  then  ioAmed 

a  Citizens  GAoup  and  to  date  we  have  6pent  oveA  $300  thousand  dolloA^  and 

ioA  what BECAUSE  0¥  SOVEREIGN  IMMUWITV,  we  nevzA  had  the  oppoAtanity 

to  have  ouA  ca^e  even  heoAd. 

We  ewe  -ienioA  citizens  and  we  held  out  until  the  vexy  la^t  oHeAzd 
Mgning.  That  wa^  only  because  ouA  health  hai,  deteAioAatzd  and  we  ju^t 
couldn't  dace  anothex  day  o($  ^tte^i.     We  had  gone  i,o  ioA  ai  to  buy  a  -imall 
tAoileA  out  ofi  the  city  limiti  and  we  kept  ouA  impoAtant  documents  in  the. 
tAurOi  oi  OUA  coA  becatue  oi  the  constant  AumoAi...VOU  WILL  BE  EVICTEV  ANY 
VAV  NOi>)  BECAUSE  VOU  VWN'T  SIGN  THE  LEASE.     Instead  of,  enjoying  ouA 
twilight  yeoAi,  we.  live  with  conAttant  tuAmoil  oveA  the  Ae.^ult^  oi  thi-i 
lea^e  and  oua  inability  to  ^olve  the  -t^ae  oi  the  SoveAeign  Immunity. 

TheAe  oAe  ^till  16  cowiageouA  homeowneA'i  who  have  Aziu^ed  to  -iign  the 
leai,e;  theAt  oAe  hundAed^  moAe  home  owneA^  who  woAe  not  able  to  hold  out  but 
uAo  -itiU  ieel  veAy  ^tAongly  that  the  ii^ue  of,  Sovexeign  Immunity  mwdt  be 
Aeiolved.     Qua  own  iedeAal  goveAnment  i6  now  in  the  ptoceAi  oi  evictioviA  against 
iU  own  ciUzZn^.   IS  THIS  JUSTICE????? 

Anything  you  can  do  on  ouA  behali  i^  veAy  gAeatly  appAeciated. 

SinczAely, 

EVA  S  HoAAy  Poole      > 

cc:  SenatoA  Alion^e  V'AUATO 

Se.natoA  Vanizl  PATRICK  mvUlHAti 
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Senator  Slade  Gorton  September  18,  1996 

United  States  Senate 

Room  703  Hart  Senate  Office  Building 

Washington,  D.C.  20510-8450 

Dear  Senator  Gorton: 

This  letter  is  for  presentation  at  the  Sept.  24th  ,  Senate  Committee  on  Indian  Affairs 
hearing,  on  tribal  sovereign  immunity. 

As  president  of  the  Big  Horn  Livestock  Association,  I  would  support  legislation 
granting  immunity  to  non-Indian  citizens  on  the  reservations. 

These  issues  of  jurisdiction,  taxation,  tribal  sovereignty  and  tribal  courts  on  "Open 
Reservations"  are  critically  different  than  on  "Closed  Reservations".  The  U.  S.  Senate 
Committee  on  Indian  Affairs  needs  to  educate  themselves  on  the  differences  between 
"Open  and  Closed"  reservations,  before  recommending  remedies  for  both. 

The  non-Indians  residing  within  the  "open"  reservations,  some  homesteading,  were 
granted  that  right  by  the  U.S.A.  They  homesteaded,  with  the  belief  they  were  under 
the  U.S.  flag,  under  the  jurisdiction  of  the  United  States.  If  legislation  granted  tribes 
on  "open"  reservations  sole  sovereignty,  this  action  will  put  these  non-Indian  citizens 
under  tribal  jurisdiction.  This  would  in  essence,  "abandon"  these  U.S.  citizens.  The 
way  things  are  now,  there  is  little  or  no  law  in  these  tribal  lands.   Nobody  knows  who 
has  jurisdiction  over  who.   Examining  past  tribal  court  rulings  over  non-Indian  litigation 
in  this  county,  the  non-Indians  were  treated  quite  severely. 

I  do  not  support  "denying"  tribal  sovereignty,  over  themselves.  But  please  give  the 
non-Indian  residents  the  protection  state  jurisdiction  would  give  them.  This  is  what 
their  tax  dollar  provides  for. 

Sincerely, 


Mnes  Torske 

Big  Horn  Livestock  Assoc. 

Hardin,  MT 


CO  Senator  John  McCain 
Senator  Conrad  Bums 
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W9&^^'^^  ••         6353  NE  Balzow  Rd. 

Suquamish,  WA  98392 
360-598-4A32 
August  13,  1996 


Senator  Slade  Gorton  /  |  ^ 

730  Hart  Senate  Off.  Bldg.    \/^M 
WAshington,  D.C.,  20510      InW   1 

Dear  Senator  Gorton: 


i' 


We  understand  that  you  will  be  looking  into  some  of  the  im- 
pacts of  congressional  actions  on  non-tribal  members  living 
on  fee  patent  land  lying  within  the  original  boundaries  of 
Indian  reservations.   There  are  so  many  such  impacts  that  it 
is  hard  to  know  where  to  begin. 

One  of  the  most  obvious  is  the  impact  of  the  Indian  Gaming  Law 
which  usurped  states'  rights  to  control  gambling  within  their 
own  borders.   In  spite  of  all  claims  to  the  contrary,  Indian 
tribes  are  allowed  to  operate  under  conditions  unavailable  to 
any  other  citizen.   They  are  allowed  to  flout  state  laws  re- 
garding health  and  safety  (i.e.  food  service,  sewage  disposal, 
fireworks,  etc.)  even  though  they  are  catering  to  the  general 
public. 

When  tribes  transgress  the  conditions  of  their  mandated  compacts, 
the  federal  government  makes  no  effort  to  uphold  its  responsi- 
bility.  This  is  partially  due  to  Congress's  failure  to  address 
the  bogus  claim  of  sovereignty.   Congress  has  the  power  and 
authority  to  unilaterally  alter  or  even  abrogate  Indian  treaties. 
It  is  high  time  that  they  declared  the  sovereignty  of  Congress 
over  the  whole  country.   The  treaties  negotiated  by  Stevens 
in  fact  include  the  agreement  of  the  tribes  to  be  dependent. 
Courts  treat  all  Indian  treaties  as  though  they  were  the  same 
even  though  they  obviously  are  not. 

Tribes  such  as  the  Suquamish  which  allotted  land  to  tribal 
members  (by  treaty  agreement)  were  then  allowed,  with  the 
approval  of  the  federal  government  to  have  their  land  taken 
out  of  reserve  to  make  it  available  for  sale  to  any  buyer. 
Now  the  tribe  claims  jurisdiction  over  that  land  and  its  owners 
by  declaring  that  it  is  still  reservation  even  though  it  is 
not  reserved.   This  becomes  the  basis  for  claims  of  water 
rights,  zoning  rights,  civil  jurisdiction,  etc.  ad  nausium. 
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Senator  Slade  Gorton 
August  13,  1996 
Page  2 


We  are  constantly  being  confronted  with  "deals"  or  agreements 
made  with  tribes  by  unelected  bureaucrats  on  both  state  and 
federal  levels  without  the  knowledge  or  consent  of  the  legia- 
lature  or  congress.   At  the  state  level  are  such  arrangements 
as  memorandums  of  agreement  or  understanding  between  PUD  officials 
and  tribes  or  DOE  and  tribes.   At  the  federal  level  we  have 
such  fiascos  as  the  EPA  granting  state  status  to  a  tribe  in 
Wisconsin  without  the  consent  or  apparent  knowledge  of  the 
requirements  laid  down  by  the  Supreme  Court  in  South  Dakota  v. 
Bourland,  Brendale  v.  Confederated  Yakima  Nation  and  Montana  v. 
United  States  concerning  "consensual  agreements"  and  they  are 
being  snowed  by  tribal  attorneys. 

Another  sore  point  that  is  becoming  explosive  is  the  question 
"Who  is  an  Indian?".   As  tribes  expand  their  memberships  with 
more  and  more  people  with  less  and  less  Indian  ancestry  attract- 
ed by  the  tax-free  living  and  millions  of  dollars  in  grants 
and  special  programs,  other  citizens  feel  the  extra  burden  and 
will  eventually  revolt  over  the  inequity.   It  is  one  thing  to 
support  real  Indians,  but  it  is  quite  another  thing  to  support 
free-loaders  with  less  than  one-quarter  Indian  ancestry. 

We  have  spent  thousands  of  dollars  defending  ourselves  against 
unfounded  claims  and  lawsuits  brought  by  the  tribes  and  the 
justice  department  over  the  years  all  because  of  the  failure 
of  Congress  to  address  these  basic  issues.   Billions  of  tax 
dollars  have  been  expended  and  all  that  has  been  accomplished 
is  a  proliferation  of  the  problems.   Congress  must  seek  a 
solution! 


|g5^^  >.<^^--^ 


Virginia  Whiteley 
William  H.  Whiteley 
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PO  Box  54 


iqq-,  "       -     .mP=;1  Bellingham,  WA  98227 

"^^  '■         -  '-  ^ '  August  8,  1996 


US  Senator  Slade  Gorton  ^     ,    ■'■^A.\^'^ 

Attn:  Nina  Nguyen  ^J      \'   ~ 

730  Hart  Senate  Office  Building  > 

Washington,  DC  20510-4701 

Dear  Senator  Gorton: 

1  am  writing  to  request  that  you  consider  helping  eliminate  the  status  of  sovereign 
immunity  for  Native  American  tribes. 

It  seems  to  me  that  the  efforts  to  provide  special  privileges  to  the  Native  American  tribes 
because  of  past  wrongs  should  now  be  over.  Apparently,  all  of  the  special  privileges  have 
not  produced  the  desired  results  anyway. 

As  a  group,  the  Native  Americans  are  being  devastated.  The  rate  of  substance  abuse, 
familial  dysfunction,  illiteracy,  lack  of  achievement,  and  dependence  on  welfare  for 
survival  have  made  the  once  proud  Native  Americans  little  more  than  a  group  of 
sniveling  wards  of  the  state,  for  the  most  part. 

For  a  group  of  people  to  exist  in  this  manner  is  an  embarrassment  and  an  insult. 

I  have  lived  and  worked  with  Native  Americans  for  more  than  25  years.  1  have  seen,  first 
hand,  the  effects  of  "protection"  offered  by  the  United  States  government. 

I  realize  that  the  support  cannot  just  stop  abruptly   However,  the  weaning  process  must 
begin  sometime  and  part  of  the  process  involves  making  the  Native  Americans 
accountable  for  their  actions.  As  long  as  the  Native  Americans  are  not  held  accountable 
for  their  actions,  the  quality  of  life  of  average  tribal  members  will  continue  to  decline. 

If  a  Native  American  tribe  opts  to  be  a  sovereign  nation,  that  sovereign  nation  should  be 
required  to,  at  least,  pay  its  own  way.    With  the  government  opportunities  offered  to 
tribes  of  financial  assistance  for  business  ventures,  gambling  casinos,  industrial 
development,  etc.,  there  should  be  no  reason  for  a  welfare  state  to  continue  in  Indian 
Country. 


870 


In  all  honesty,  a  verj'  compelling  reason  for  my  interest  in  cutting  off  financial  support  to 
Native  American  tribes  is  that  my  own  tax  dollars  end  up  being  used  against  me     As 
sovereign  nations,  the  Native  American  tribes  cannot  be  sued,  but  they  can  sue  and  create 
legal  roadblocks  for  non-tribal  people     My  taxes  end  up  supporting  these  efforts  and 
some  of  the  efforts  are  aimed  directly  at  me  and  intended  to  do  damage  to  me  and  mine. 

Where  I  live,  on  the  Lummi  Indian  Reservation,  I  am  the  target  of  discrimination.  Efforts 
are  being  made  to  devalue  my  property  and  force  me  from  my  home  through  intimidation, 
threats,  and  actions  that  I,  as  a  non  Lummi,  would  surely  have  to  answer  to  the 
government  for  Outright  statements  of  racism  have  been  made  by  the  Lummi  tribal 
leadership.  I  have  not  even  had  the  courtesy  of  a  response  to  letters  I  have  written  to  the 
Lummi  leadership  and  the  BIA  about  my  concerns.  Once  again,  these  are  the  entities  that 
are  being  supported  by  my  tax  dollars.  I  believe  that  the  status  of  sovereign  imirmrAt-y  i-.z.z 
created  tliis  mentality  for  doing  business  in  the  Native  American  leadership. 

This  is  1996.    Enough  time,  money,  and  energy  has  been  devoted  to  "helping"  the  Native 
American  people  become  productive,  self-sufficient  citizens  of  our  country.    Now  let's 
change  our  approach  and  see  if  a  difference  can  be  made  before  it's  too  late 


Sincerely, 


I 


Ron  Feiger 
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Mrs.  Jean  Saw, 
3791  Sinclair  Drive, 
1996  AUrj  27    '.'.'.   1=  08  y^        Ferndale,  Washington 

^^  ^^^^J  98248 


August  19th,  1996  \ANr^ 


f)^"^  1         COPY 


Committee  of  Indian  Affairs 
Senate  Hart  Office  Building 
Constitution  Avenue,  2nd  Street,  N.E. 
Washington,  D.C. 


Dear  Sir/Madam; 

My  husband  and  I  bought  our  primary  residence  at  Sandy  Point  Heights  24 
years  ago.  We  also  purchased  an  adjacent  property  14  years  ago.  These 
properties  unfortunately  lie  within  the  Lummi  Indian  Reservation  Boundaries. 

My  husband  passed  away  2  years  ago  and  I  can  no  longer  afford  the  taxes, 
nor  the  sewer  fees  which  are  paid  to  the  Lummi  Nation,  on  the  adjacent  property, 
however,  I  am  prevented  from  selling  because  the  Lummi  Indians  will  not  allow 
me  to  have  water  provided  by  federal  funds! 

I  am  pleading  with  you  to  please  remove  Sovereign  Immunity  before  I  am 
forced  to  sell  my  home. 


Yours  sincere!' 


Irs.  Jean  Saw 


CC:     Governor  Mike  Lowry 
l^nator  Slade  Gorton 
Senator  Patty  Murray 
Representative  Jack  Metcalf 
Representative  Pete  Kremen 
Senator  Ann  Anderson 
Representative  Gene  Goldsmith 
Senator  Harriet  Spanel 
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Herbert  E.  Nelson  I9SS  Mjj  '>i 

Director,  Quinault  Property  Owners  Assn.  ""  '•*  IQ 

1371  Olympic  Street 
Aberdeen,  Ma.    93520 

August  20,  1996 

Honorable  Slade  Gorton 

S-  128  Capitol  Building 

Washington  D.C.  20510-6025  »   ^  ^^ 

Subject:  Non-Indian  property  rights  on  Indian  Reservations.//*'^ 

Dear  Senator  Sorton: 

I  noted  with  interest  that  your  proposal  to  allow  non— Indians  to 
take  Tribes  to  State  Courts  to  resolve  private  property  issues 
was  jettisoned  -from  the  Interior  Departments  -funding  bill. 

There  are    about  aOO  -fee  patent  land  owners  on  the  Quinault 
Indian  Reservation  and  the  Tribe  has  zoned  our  recreational 
property  "Wilderness",  meaning  literally  NO— USE ! 

The  Allotment  Act  o-f  1887  (a  Congressional  Act)  provided  -for 
the  allotment  o-f  Reservations  to  the  individual  members  of  the 
Tribes  involved.  The  -fish  eatings  tribes  of  western  Washington 
involved  in  the  Quinault  Reservation  elected  to  allot  the  entire 
Reser-vati  on  to  the  members  o-f  these  tribes. 

As  time  passed  many  o-f  the  allottees  on  the  Quinault  Reservaton 
took  their  fee  patents  out  of  trust  and  sold  these  properties  to 
non- Indians  and  they  went  on  the  States  tax  rolls,  and  it  seems 
then  should  be  subject  to  State  jurisdiction. 

If  Congress  is  not  willing  to  recognize  we  non— indian  land  owners 
by  putting  our  lands  under  the  control  of  the  States  then  the 
Federal  Government  should  provide  the  funds  to  purchase  these 
properties  and  return  them  to  the  Tribes.  After  all  Congress 
provided  for  allotting  the  Reservations  and  creating  the 
dilemma  we  find  ourselves  m. 

Either  pass  provisions  to  establish  our  property  rights  or 
allocate  funds  for  the  purchase  of  these  properties.  As  it  now 
stands  we  fee-patent  land  owners  are   being  discriminated  against. 


sincerely. 


Herbert  E.  Nelson 
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August  20,    1996 

1996 /^li'j  2^    ^"  ''^^ 


A-^T;^ 


SENATOR  SLADE  GORTON 
730  Hart  Office  Bldg. 
Washington,  DC  20510 


We  certainly  hope  the  Senate  takes  the  lead  in  waiving 
Indian  Tribal  Sovereign  Ifflmunity.  This  is  an  issue  that  must  be 
resolved.  Everyone  in  this  country  oust  be  held  accountable  for 
their  actions. 

We  are  having  our  water  supply  threatened,  our  road  use  is 
being  threatened,  we  are  being  kept  from  enjoying  our  beaches,  we 
are  being  threatened  and  intimidated  with  law  suites, and  we  are 
being  illegaly  tax«d  (this  is  keeping  us  from  enjoying  natual  gas 
service).  All  of  this  from  the  Lummi  Indian  Business  Council.  The 
really  hard  part  of  this  scenario  is.  We  can  not  help  ourselves. 
We  cam  not  stop  it«  Tribal  sovereign  immunity  precludes  that. 

We  truly  and  fervently  hope  that  you  folks  in  congress  are 
about  to  change  that. 

Thank  you  very  much. 

Sincerely 
Nickie  Trufflble 


Robert  L  Trumble 
4850  Beach  Way 
Femdal*.  WA  982i»e 
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Mr.  and  Mrs.  Dale  V.  Salhus,  Sp . 

HCR-1  Box  338 

Inchellum,  WA   99138 

(509)  722-3421   Fax  (509)  722-3529 


Senator  Slade  Sorton 
10900  NE  4th  Street 
Suite  2110 
Betlevue,  MA   98004 

09ar    Senator  Gorton: 


^r- 


August  12,  1996 


^ 


In  August  of  1995  my  wife  and  I  purchased  a  home  and  32 

acres  of  land  in  Ferry  County,  Washington.   This  is  our  life 

dream  and  we  put  everything  we  had  into  it  anticipating  a 

pleasant  and  secure  retirement  environment. 

Upon  redeiving  our  deed,  we  found  we  are  subject  to 
terms  and  conditions  of  Land  Use  formulated  by  the 
Confederated  Tribes  of  the  Colville  Reservation  and  to 
conditions  contained  in  the  Intergovernmental  Land  Use 
Planning  Agreement  of  1993. 

We  have  fee  land  title,  pay  our  taxes  to  Ferry  County 
and  are  registered  voters  in  same.   By  owning  our  property 
outright,  we  thought  there  would  be  no  encumbrances. 
Enclosed  is  a  copy  of  our  deed  showing  these.   Now  we  find 
we  cannot  even  hunt  or  fish  on  our  own  land  and  are  subject 
to  laws  and  regulations  of  a  jurisdiction  in  which  we  have 
no  representation  or  voting  privilege.   Our  property  rights 
have  been  -Infringed  upon!   Where  are    our  Constitutional 
rights? 

We  have  no  ill  will  for  the  Indian  and  do  not  believe 
in  violence  as  a  way  of  settling  anything.   Laws  should  be 
made  to  encourage  peace  and  harmony.   However,  it  is 
regulations  and  encroachments  of  the  type  we  see  being 
perpetrated  in  our  County  that  foster  ill  will  and  violence. 

We  want  the  rights  and  privileges  that  our  Constitution 
and  14th  Amendment  gives  us  and  we  appeal  to  you  to 
represent  our  concerns  at  the  hearfngs  In  September. 


Enclosure t   Deed 


Respectful ly , 

Dare  ynd^iarjory   Salhus 
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fUBD  FOR  RECORD  AT  REQUEST  OP:  V—   \<JJ    r^' 


Skok  ft  Moaaiiifa.  P.S. 

P.O.  Bos  6 

Cfaeweiah.  Wuku^ttm  99109 


^fnMp\y/ 


DEED  OF  TRUST 
(For  Uk  in  ihe  Suie  of  WadiiogloD  Ooly) 


THIS  DEED  OF  TRUST,  made  this  ^^  day  of  August.  1995.  bctweoi  DALE  V.  SALHUS.  SR.  and 
HAUOKT  M.  SALHUS.  hiubud  and  wife,  Giaolor,  whoK  iddnst  is  1S2S3  S.E.  171«  Place.  RaMoii, 
WuMagou  98058.  TICOR  TITLE  MSURANCE  COMPANY  OP  CALIFORNIA,  a  corpofaiioB,  Tiustee,  whose 
address  is  P.O.  Box  349.  Colville,  Washiugton  99114,  and  WESTERN  PACinC  TIMBER.  L.L.C..  an  Oiegoo 
lUniKd  liabiliiy  company,  Beoeficiaiy,  «4ioae  address  u  114  SW  Second  Avcaue.  Portiaad.  Oregoa  97204. 

WITNESSETH:    Oiairtor  hereby  baisains,  aells  and  conveys  id  Truatse  in  Trust.  WITH  POWER  OF 

SALE,  the  fbUowins  described  real  property  in  Feny  County,  Waihington; 

-nai  pan  of  the  W 1/2  of  (he  NWl/4  of  Section  14.  Township  30  North.  Ban«e  3S  East.  W.M.. 
lying  and  beiog  North  of  (he  Wilmoni  County  Road  No.  47. 

EXCEPTING  IherefrDm  the  right  of  way  for  Wilmoot  County  Road  No.  47. 

SUBJECT  to  the  tenns  and  conditioaB  of  dte  Land  Use  fonnulated  by  die  Confadmird  Tribes  of 
dkc  Colville  Reservation  as  per  recoided  document  iHlBben  189434,  18943S  and  190108. 

SUBJECT  to  Colville  Conledefaied  Tribes  Reaotation  No.  198S-20. 

SUBJECT  to  dK  terms  and  condltiou  contained  in  die  laterfoverameiital  Land  Use  Planning 
Agreement  filed  July  1.  1993  under  Feny  County  Auditor's  Pile  No.  224624. 


SUBJECT  to  right  of  way  easement,  inchiding  the  lenns  and  coodltlona  thereof,  aa  itown  or 
record  under  Auditor's  File  No.  120402. 

Which  real  property  is  not  used  priacipdiy  for  agricuinnal  or  Cuming  puipoaa.  togeAer  with  all  tenements, 
hcndiiameais,  and  appurtenances  now  or  hereafter  dteiennto  belonging  or  in  any  wise  appeiliining.aiid  the  levs, 

tsMca  and  proots  thereof. 

This  deed  is  for  the  piirpoae  of  securing  perfonnance  of  cncb  agneBKBt  of  griMor  hereta  coooinBd,  and 

paym  of  the  sum  of  Fony-nice  Thousand  Sis  Hundred  Dollars  ($43,600.00)  widi  imetcat,  in  accordance  with 
(be  terms  of  a  piomimory  note  of  even  dace  heicwidi  payable  lo  dM  BeneBciary  or  order,  and  made  by  Drantoc. 
MdallicnewaU,  ntodificaiionB  and  euensioas  dwteof,  and  also  sncfa  fiutlKr  nms  as  may  be  idvaaEed  or  loaned 
by  Beneficiary  to  Grantor,  or  any  of  dkeir  succeaaon  or  assigoa,  totethar  widi  imacs:  thereoo  at  nicfa  tale  as  diaU 


DBBDOTTKUST 
PAGCl 
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August  8,  1996 


1996  AU:,  1 2  '"'*  &  55 


SENATOR  SLADE  GORTON 
730  Hart  Senate  Bldg^ 
Washington.  DC  20510 


We  wish  to  thank  you  members  of  the  Senate  for  having  the 
heauring  on  waiving  the  sovereign  immunity  of  the  Indian  Tribes, 
This  waiver  is  badly  needed  and  long  overdue. 

We  fee  land  owners  are  harrassed,  threatened  and  intimidated 
by  the  tribes  in  many  ways  and   tribes  cannot  be  held  accountable 
for  their  actions  like  all  other  Governmental  entities  and  we 
citi^ns. 

The  Lummi  tribe  has  levied  an   unconstitutional  utility  tax 
on  us  and  we  can  not  take  them  to  court  to  prove  that  it  is  tax- 
ation without  representation*  You  and  Congresss^in  Jack  Metcalf 
seem  to  be  our  oaly  help  in  congress  but  you  are  hamstrung.  If 
tribal  sovereign  immunity  were  to  be  waived,  perhaps  we  would  be 
able  to  solve  some  of  our  own  problems  with  them. 

We  do  not  like  having  our  water  supplies  threatened  and  we 
do  not  like  being  intimidated  on  our  own  beaches.  Please  do  every 
thing  in  your  power  to  see  this  thing  through. 

Thank  you  again  for  all  of  your  efforts  on  our  behalf. 


Sincerely 


•xk 


Robert  L  Trumble  Mickie  Trumble 

4850  Beach  Way 
Pemdale,  WA  98248 


ce.  Citisens  Equal  Bi^ts  Alliance  Inc. 
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August  12,  1996 


Senator  Slade  Gorton 
10900  NE  Fourth  St. 
Suite  #21 10 
Bellevue,  Wa.  98004 


RE:  Swinomish  Tribe 
LaConner,  Wa. 

Dear  Senator  Gorton, 

Your  file  contains  numerous  letters  fi'om  my  wife  and  me  and  also  from 
some  of  the  other  tenants  on  the  Morris  Dan  Tract  with  respect  to  our  attempt 
to  purchase  the  land  on  which  we  reside  fi^om  the  Indian  land  owners. 
Although  1 1  of  the  14  land  owners  have  agreed  to  our  offer,  the  BLA  and  the 
Tribe  have  coerced  and  convinced  the  3  remaining  not  to  sell.  We  have 
undergone  this  type  of  harassment  since  we  initiated  the  oflfer  to  buy  in  June 
of  1995. 

The  other  on-going  struggle  as  you  are  also  aware  is  with  the  BLA  and 
the  Tribe  over  the  horrendous  increase  in  lease  rents  that  have  been  imposed 
on  all  of  the  Tenants  in  this  area.  This  prompted  the  formation  of  the  West 
Shore  Tenants  Association  [WSTA].  As  the  sale  is  currently  being  blocked 
by  the  BLA  and  the  Tribe  we  have  broadened  our  energies  to  force  the  issue 
on  the  rent  factor  and  other  associated  wrong  doings  such  as  the  imposition  of 
a  Sewer  System  charge  which  in  its  self  is  fi-audulent.  Here  in  lies  the 
problem.  We  Tenants  are  not  allowed  a  voice  or  representation  on  any  of  the 
decisions  the  Tribe  and  BIA  have  made  to  impose  these  charges.  It  is  akin  to 
taxation  without  representation!  What  makes  matters  worse  is  that  the  Tribe 
considers  itself  a  Sovereign  Nation  and  accordingly  claim  Sovereign 
Immunity,  blocking  any  avenue  we  have  to  assert  legal  action.  Every  day  we 
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see  projects  going  on  -  on  the  Reservation  paid  for  by  our  tax  dollars  that 
seem  in  some  ways  a  waste  of  these  tax  dollars.  If  the  Tribe  declares  itself  a 
Sovemeigh  Nation,  then  let  them  stand  alone  and  cut  or  hold  off  funding  until 
they  act  responsibly. 

We  need  your  help.  Senator  Gorton  and  we  need  you  to  inform  your 
colleagues  of  the  injustices  we  are  experiencing.  The  Tribe  &  BIA  opened 
the  Reservation  to  Tenants  at  reasonable  rent  rates.  Now  we  are  trapped  by 
increases  over  500%.  We  have  lost  our  equity,  we  have  no  representation 
and  we  apparently  have  no  legal  recourse.  We  are  in  a  Foreign  Country 
funded  by  ourselves!! 


Very  truly  yours. 


Stewart  Wright 
PO  Box  1069 
LaConner,  Wa.  98257 
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Mandan,  Hidatsa,  &  Arikara  Nation 

Three  Affiliated  Tribes  •  Fort  Berthold  Indian  Reservation 
HC3  Box  2  •  New  Town,  North  Dakota  58763-9402 

September  23, 1996 


TRIBAL  BUSINESS  COUNCIL 

(701)  627^781 

Fax  (701)  627-3805 


Senator  Daniel  Inouye 

Vice-chairman 

Senate  Indian  Affairs  Committee 

Sen^eitot  Office  Building,  SH  722 

\»Wbiagton,DX120510 


Re:  Statement  for  the  Record  Concerning 
Hearing  Before  Senate  Indian  Affairs  Committee 
September  24,  1996  Regarding  Sovereignty  of 
Indian  Tribes  and  Nations 


Dear  Senator  Inouye: 


On  behalf  of  the  Three  Affiliated  Tribes,  the  Mandan,  Arikara  and  Hidatsa  Nations  of  the  Fort  Berthold 
Reservation  located  in  northwest  North  Dakota,  we  greatly  appreciate  the  hearing  you  are  holding 
regarding  the  sovereign  status  of  the  Indian  nations  and  tribes  within  the  United  States.  It  is  our 
understanding  that  this  heanng  came  about  because  of  the  fear  of  some  members  of  the  Senate 
Committee  on  Indian  Affairs  and  other  members  of  Congress  that  Indian  tribes  were  taking  advantage  of 
their  sovereign  status  and  asserting  their  "sovereign  immunity"  inappropriately  .  The  implication  of  at 
least  one  amendment  to  the  Interior  Appropriations  bill  seen  by  the  tribal  governments  is  that  the  tribes 
were,  or  would  likely  be,  shirking  legitimate  financial  responsibilities  to  local,  state  and  federal 
governments. 

This  statement  is  meant  to  dispel  the  fear  that  tribes,  and  in  this  case,  the  Three  Affiliated  Tribes,  are 
acting  irresponsibly  with  regard  to  the  exercise  of  their  sovereignty.  We  are  hopeful  that  your  hearing  as 
well  as  this  statement  will  begin  to  dispel  many  myths  and  misconceptions  that  have  been  created  in 
recent  years  about  the  nature  of  "tribal  sovereignty",  and  "sovereign  immunity",  and  will  begin  to  show 
the  relevance,  and  in  fact,  the  usefulness,  of  tribal  sovereignty  as  we  approach  the  21st  century 

These  comments  are  submitted  for  the  record  of  your  hearing  on  behalf  of  the  Three  Affiliated  Tribes.  It 
is  my  understanding  that  they  will  be  made  available  to  the  entire  Senate  Indian  Affairs  Committee. 

"Sovereignty"  defined  simply  is:  "The  right  of  the  people  of  a  nation  to  govern  themselves."   This  is  a 
rig}it  the  Indian  nations  of  the  western  hemisphere  enjoyed  for  millennia  prior  to  the  arrival  of  the 
European.  This  is  a  right  that  was  forcibly  taken  away  from  the  Indian  nations  during  the  past  500  years. 
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This  general  sovereign  right  of  the  Indian  nations  to  govern  themselves  was  guaranteed  for  many  tribes  by 
treaty,  including  the  Three  Affiliated  Tribes  in  the  1 85 1  Fort  Laramie  Treaty.  While  the  boundaries  of  the 
Fort  Berthold  Reservation  set  aside  for  the  Three  Affiliated  Tribes  were  reduced  by  statute  following  the 
Fort  Laramie  Treaty,  and,  in  fact,  in  violation  of  that  treaty,  the  right  of  the  Three  Affiliated  Tribes  to 
govern  themselves  within  the  reservation  boundaries  generally  was  not  affected  by  such  legislatioa 

Today,  as  tribal  govenmients  are  acutely  aware,  the  remaining  Indian  nations  in  the  United  States  have 
been  defined  by  the  United  States  Supreme  Court  for  more  than  150  years  as  "dependent  sovereign 
nations".  The  meaning  of  the  phrase  "dependent  sovereign  nation",  as  the  attorneys  tell  us,  is  subject  to 
Congressional  interpretation  because  under  United  States  law.  Congress  retains  Ml  power  over  the  affairs 
of  the  dependent  Indian  nations,  if  it  wishes  to  exercise  such  power. 

The  key  element  of  the  power  of  Congress  over  the  sovereigns  status  of  the  Indian  nations  in  the  United 
States  is  that  in  general,  the  Indian  nations  may  exercise  such  sovereign  rights  as  Congress,  or  the 
Supreme  Court,  has  not  taken  away.  It  is  this  fundamental  doctrine  which  led  to  Indian  gaming  and 
which  is  now  also  leading  to  a  tremendous  increase  in  economic  activity  on  the  reservations  of  many 
Indian  nations,  directly  benefitting  the  Indian  and  non-Indian  people  on,  and  in  many  cases,  off  the 
reservations.  For  example,  the  Three  Affiliated  Tribes  owns  a  fiiU  serviced  casino  and  lodge,  which  it 
will  soon  be  operating  on  its  own,  owns  and  operates  an  electronics  firm,  a  radio  station  and  newspaper 
and  a  construction  firm,  among  other  Tribal  entities,  all  of  which  contribute  amounts  in  the  tens  of 
millions  of  dollars  to  the  local  economy. 

As  a  part  of  their  governmental  development,  and  in  the  exercise  of  the  sovereign  right  of  the  Three 
Affiliated  Tribes  to  govern  themselves,  the  Tribes  have  enacted  a  complex  set  of  laws  and  established  a 
Tribal  court  in  which  many  types  of  disputes  may  be  heard.  Not  only  does  the  Tribal  Court  hear  the  usual 
criminal  and  civil  suits  between  Tribal  members,  but  it  also  hears  more  complicated  commercial  disputes. 
For  example,  as  a  matter  of  law,  the  8th  Circuit  Court  of  Appeals,  in  the  case  of  Bruce  H.  Lien  Co.  v. 
Three  A/jfUiated  Tribes,  et  al.,  on  August  28, 1996  ruled  that  the  Tribal  Court  was  the  proper  forum  to 
initially  hear  a  dispute  between  the  Tribe  and  the  company  which  is  managing  its  casino  about  the 
validity  of  the  management  contract  between  the  parties.  The  Court  ruled,  in  essence,  and  consistent 
with  the  U.S.  Supreme  Court's  prior  rulings  in  a  number  of  decisions,  that  the  Tribe  had  the  sovereign 
right  to  have  disputes  which  arise  imder  its  own  constitution  determined  in  its  own  Tribal  court. 

Thus,  in  the  commercial  setting,  and  in  its  relations  with  the  state  in  which  it  is  located  and  with  other 
states,  and,  indeed,  even  with  the  United  States  government,  the  Three  Affiliated  Tribes  expect  to  be 
treated  no  less  equally  that  any  other  foreign  country;  that  is,  it  expects  commercial  and  governmental 
disputes  arising  out  of  transactions  which  occur  on  the  reservation  to  be  determined  in  its  Tribal  Court. 
But  the  tribal  government  is  also  sophisticated  enough  to  know  that  in  order  for  substantial  commercial 
activity  involving  the  Tribe  to  take  place  on  the  reservation,  it  cannot  hide  behind  a  shield  of  "tribal 
sovereignty"  as  it  enters  into  multi-million  dollar  commercial  ventures.  Like  most  tribes,  therefore,  in 
order  to  participate  in  various  commercial  ventures,  the  Three  Affiliated  Tribes  has  found  it  necessary 
from  time  to  time  to  waive  its  sovereign  immunity,  the  waiver  limited  to  the  amount  of  the  capital 
borrowed. 

Also,  like  most  other  tribal  governments  that  are  now  actively  developing  their  local  economies,  the 
Three  Affiliated  Tribes  is  rapidly  developing  its  tribal  laws  to  be  able  to  handle  more  sophisticated 
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commercial  transactions,  both  for  the  benefit  of  Tribal  commercial  entities  and  for  its  members.  The 
Tribes  fully  expect  that  over  time,  disputes  arising  from  commercial  transactions  on  the  reservation  will 
be  decided  in  Tribal  court,  rather  than  State  or  Federal  court.  For  example,  in  North  Dakota,  tribal 
financial  plaimers  and  other  tribal  leaders  have  been  actively  meeting  with  North  Dakota  bankers  to 
determine  how  best  to  make  capital  available  on  the  reser\'ation,  both  for  tribal  projects  and  for  the 
benefit  of  individual  tribal  members.    The  tribes  have  understood  that  development  of  their  tribal 
commercial  codes  is  essential  for  the  financial  community  to  have  confidence  that  any  disputes  that  arise 
regarding  transactions  taking  place  on  the  reservation  will  be  decided  under  a  conmionly  understood  set 
of  legal  principles. 

The  sovereignty  of  the  Indian  nations  has  also  [provided  special  opportunities  for  economic  development 
because  the  Indian  nations  are  not  generally  subjected  to  state,  local  or  federal  taxation.  Many  tribes, 
including  the  Three  Affiliated  Tribes,  have  therefore  established  their  own  tax  system  -  an  illustration  of 
the  doctrine  that  if  Congress  has  not  exercised  its  right  to  limit  tribal  sovereignty,  the  tribes  may  exercise 
it. 

But  exercising  such  sovereignty  in  the  conunercial  setting  brings  with  it  special  responsibilities,  which  the 
Three  Affiliated  Tribes  understand  fiilly.  For  example,  the  Three  Affiliated  Tribes  is  contributing  a 
substantial  amount  of  funds  to  the  local  Ambulance  District,  which  serves  many  Tribal  members,  and 
>^ch  is  also  partially  dependent  for  its  fimding  on  local  property  taxes  to  which  Tribal  members  are  not 
subject  The  Three  Affiliated  Tribes  has  entered  into  various  cross-deputization  agreements  with  local 
law  enforcement  agencies  to  allow  more  uniform  law  enforcement.  It  has  also  entered  into  a  number  of 
self-determination  contracts  with  the  Federal  govenmient,  which  contain  a  limited  waiver  of  sovereign 
immunity,  and  the  resulting  local  control  over  these  governmental  functions  not  only  contributes  to  the 
local  economy  and  provides  essential  services,  but  also  again  contributes  greatly  to  a  responsible  tribal 
government. 

To  put  it  another  way,  the  Three  Affiliated  Tribes  believes  it  is  in  the  best  interest  of  it  members  to 
cooperate  with  the  local,  state  and  Federal  governments  as  each  attempts  to  provide  various  governmental 
services  and  fulfill  vital  govenunental  fimctions.  There  is  simply  no  advantage  for  the  Three  Affiliated 
Tribes  to  avoid  its  governmental  responsibilities  by  failing  to  woilc  with  other  govenunental  entities  to 
solve  conunon  problems. 

We  firmly  believe  that  tribal  governments  nationwide  are  also  similarly  situated.  We  strongly  resist  any 
notion  that  our  govermnents  lack  the  ability  to  act  responsibly  in  the  modem  business  world  in  which  we 
find  ourselves.  As  Chairman  of  the  Three  Affiliated  Tribes,  I  firmly  believe  that  our  tribal  govenmient, 
with  its  unique  advantages,  is  well  on  its  way  to  meeting  the  challenges  of  the  21st  century  as  a  vital  part 
of  a  growing  economy,  both  locally,  state-wide  and  nationally. 


ours. 


1 D.  Mason,  Sr. 
Chairman 
Three  Affiliated  Tribes 
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EXECUTIVE  COHMITTEE 

EARL  OLD  PERSON,  CKAIRHAN 
BERNARD  ST.  QOOOARO,  VKE-CHAIRHAN 
ROLAND  KENNERLY,  SECRETARY 
ELAINE  GUARDIPEE.  TREASURER 


BLACKFEET  NATION 

P.O.  BOX  850 
BROWNING,  MONTANA  59417 

(406)  338-7179 
FAX  338-7530 


BLACKFEET  TRIBAL  BUSINESS  COUNOL 

EARL  OLD  PERSON 

BERNARD  ST.  GODOARO 

ROLAND  KENNERLY 

MARLENE  BEAR-WALTER 

TEOWILUAHSON 

ARCHIE  ST.  GOODARD 

JIMMY  ST.  GODDARO 

GABE  GRANT 

CARL  KIPP 


September  20,  1996 


Senator  Daniel  K.  Inouye 
United  States  Senate 
722  Hart  Senate  Office  Building 
Washington,  D.C.  20510 

Re;  Position  Paper  on  Civil  Jurisdiction  on  Indian  Lands 

Dear  Senator  Inouye: 

Enclosed  please  find  the  Position  Paper  of  the  Blackfeet  Tribe  on  the  above  topic.  The 
Position  Paper  sets  forth  the  views  and  perspectives  of  the  Blackfeet  peoples  and  is  representative 
of  the  collective  thoughts  of  the  Blackfeet  Tribal  Business  Council.  Feel  fi-ee  to  share  this  Paper 
with  other  members  of  the  United  States  Congress. 

Thank  you  very  much  for  your  consideration. 

Sincerely, 


Earl  Old  Person,  Chairman 
Blackfeet  Tribal  Business  Council 
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POSITION  PAPER  ON  CIVIL  JURISDICTION  <=*"'• ""'' 

ON  INDIAN  LANDS 


The  Blackfeet  Tribe  has  been  involved  in  many  matters  regaiding  civil  jurisdiction  within 
the  exterior  boundaries  of  the  Blackfeet  Indian  Reservation.  These  matters  include  but  are  not 
limited  to  environmental  issues,  taxation,  civil  litigation,  reserved  waier  rights,  mutuality  and 
enforcement  of  state  and  tribal  judgments,  and  natural  resource  use  and  management.  The 
Blackfeet  Tribe  has  litigated  many  of  these  issues  al!  to  the  way  to  the  United  States  Supreme 
Court  in  order  to  protect  the  recognized  sovereignty  of  the  Blackfeet  people. 

Indian  tribes  of  course  do  not  exist  in  a  geographical  and  pobtical  vacuum,  and  it  is 
important  that  the  rights  of  all  residents  of  Indian  country  be  protected  and  preserved.  However, 
it  is  of  equal  importance  that  the  sovereign  status  of  Indian  tribes  be  recognized  and  respected. 
The  Blackfeet  Tribe  has  always  attempted  to  accommodate  Tribal  members,  non-tribal  Indians 
and  non-Indians  in  its  governmental  and  non-governmental  interactions  with  these  individuals.  It 
now  appears  that  a  direct  attack  has  been  launched  against  the  authority  of  Indian  tribes  to 
exercise  jurisdiction  over  certain  of  these  parties  and  to  basically  erode  any  notions  of  Tribal 
sovereignty  which  have  been  the  foundation  of  the  continued  exi.stence  of  Indian  peoples  for 
centuries. 

When  non-Indians  initially  encountered  Indian  tribes  and  Indian  peoples,  they  had  no 
notion  of  how  to  deal  with  these  native  peoples.  There  was  simply  nothing  in  Anglo-Saxon 
jurisprudence  to  dictate  a  methodology  by  which  to  deprive  the  native  peoples  of  ownership, 
occupation  and  use  of  their  lands.  Therefore,  the  treaty  became  the  mechanism  by  which  the  non- 
Indians  could  accomplish  a  means  to  an  end,  namely  remove  from  the  native  peoples  any  claims  to 
the  lands  to  which  they  held  aboriginal  title  and  provide  for  occupation  of  the  same  lands  by  non- 
Indians.  Treaties,  despite  their  inherent  solemnity,  can  be  best  viewed  as  the  formation  of  a 
contractual  relationship  involving  an  oflFer,  an  acceptance  and  an  agreed-upon  consideration,  A 
review  of  treaties  and  their  provisions  gives  an  individual  strong  indications  of  the  efforts  which 
non-Indians  exerted  in  depriving  native  peoples  of  their  lands.  The  provisions  of  treaties  always 
set  forth  that  a  particular  Indian  tribe  was  "reserving"  onto  itself  certain  lands  and/or  retained 
rights  of  use,  and  that  the  remainder  of  their  aboriginal  lands  were  being  "ceded"  to  the  United 
States  Government    Other  provisions  of  these  treaties  provided  for  monetary  consideration, 
guarantees  of  educational  benefits  for  the  Indian  children  of  the  tribe,  supplies  of  food  for  the 
entire  tribe  and  mutual  respect  for  the  boundaries  of  the  Tribal  "reservation"  which  was  very 
specifically  described  by  the  United  States'  surveyors.  It  must  be  emphasized  that  all  too  often 
during  the  negotiations  of  treaties,  the  native  peoples  did  not  speak  the  English  language  and 
relied  upon  translators  and  interpreters  provided  by  the  United  States. 
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Our  ancestors  were  undoubtedly  wiser  than  we,  as  they  could  great  steps  while  dealing 
from  a  position  of  definite  weakness  to  ensure  that  modem-day  Indian  tribes  would  have  a 
geographical  base  of  support  to  rely  on  as  they  in  turn  provide  for  their  tribal  members.  Now,  the 
very  nature  of  treaties  and  treaty  rights  is  being  undermined,  when  treaties  in  fact  represent  the 
machinery  which  guaranteed  the  existence  of  non-Indians  within  this  nation.  Indian  tribes  have 
struggled  long  and  admirably  through  the  courts  and  via  the  legislative  process  in  order  to 
continue  their  existence.  Tribal  authority  to  levy  taxes  upon  non-Indians  doing  business  on  Indian 
reservations  has  been  litigated  in  various  scenarios,  as  has  criminal  jurisdiction,  water  rights, 
employment  preference,  gaming,  environmental  regulatory  authority  and  general  land  use 
management.  The  end  result  has  created  a  maze  of  jurisdiction,  when  in  fact  Tribal  governments 
are  entitled  to  and  capable  of  exercising  the  necessary  civil  jurisdiction  over  dl  residents  of  Indian 
reservations  and  Indian  country.  The  technical  and  communicational  skills  of  Indian  tribes  has 
increased  dramatically  in  the  past  decade,  and  it  is  clear  that  Tribal  governments  will  continue  to 
enhance  the  qualitative  delivery  of  govenunental  goods  and  services  to  all  residents  of  Indian 
reservations.  In  the  final  analysis,  it  is  to  the  advantage  and  benefit  of  non-Indians  to  work  with 
Tribal  governments,  since  State  and  local  governments  can  provide  only  so  many  services  to  non- 
Indians  because  their  limited  budgets. 

On  the  Blackfeet  Indian  Reservation,  the  vast  majority  of  Preservation  residents  are 
members  of  the  Blackfeet  Tribe   There  is  a  significant  percentage  of  non-members  residing  on  the 
Reservation,  most  of  whom  rely  upon  the  Blackfeet  Tribe  for  governmental  services  such  as  law 
eisforcement.  These  permanent  residents  pay  little  or  no  monies  to  the  Blackfeet  Tribe  for  these 
services  by  way  of  taxes,  fees,  assessments  for  water  use  and  other  methods  of  revenue  generation 
by  the  Tribe.  They  also  utilize  the  Tribal  courts  for  dispute  resolution  and  do  not  pay  for  these 
services.  The  point  is  that  there  is  often  no  alternative  for  all  Reservation  residents  but  the  Tribal 
government  when  assistance  is  required. 

The  historical  continuum  of  treaty  enumerated  rights  and  contemporary  exercise  of  those 
rights  by  way  of  Tribal  governmental  authorit>'  and  jurisdiction  has  created  a  method  by  which 
Indian  tribes  can  exist  peacefiilly  and  with  a  foundation  of  strength.  The  United  States  must 
recognize  the  legal,  practicable  and  fimctional  validity  of  Indian  tribes  and  continue  to  live  up  to 
its  obligations  of  trust  and  fiduciary.  The  native  peoples  of  this  continent  are  entitled  to  this 
consideration  as  they  search  for  a  harmonious  relationship  with  all  peoples  of  this  world. 

The  Blackfeet  Tribe  strongly  urges  the  President  of  the  United  States  and  the  Congress  to 
recognize  the  rights,  power  and  authority  of  Indian  tribes  to  fiiUy  and  completely  exercise  civil 
jurisdiction  over  all  lands,  transactions  and  disputes  which  are  located  and  occur  within  the 
exterior  boundaries  of  the  Blackfeet  Indian  Reservation  and  other  geographical  areas  throughout 
the  United  States  which  satisfy  the  definition  of  Indian  Country. 
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,4t*j^-  45  4.9.96 
9bea^  ,%$*adb^  Daniel  CfL  ,^m)*t^- 

tntJ»  tfui  a  coumA4^  f>£  ^auoL.  fftmt»  a%eat  skanam^  Aa»e  ieen  accom^Ui^ketl  ^tt*ei  a>itk  a  lot 
.  c£luiMluto»/e  o*t  Stkal/o^alitfitttmieani  <»»  «mm  im»  ika  doM  thainm  cat*  Am^  ^om  'GOD 

6LESS  AMERICA.  THE  LAND  OF  THE  FREE  AND  EQUAL";  ^      ^ 

,  >/UoUSik»%icft«ofUei,  Aa«s  aeiUeveida  Moog*%ived fUeum  *h  tke  *ma^am  uft,  oiifut  >A^ 
iaic  o£  ikii  aMoi  leuuL    t^jkti  cAttMie^  uiA»  a¥!*e  4u)ua^  A«te  do /u>t^>Utt  iAe -kuma/ /a4ou*  £h 
ik»  iudltUna  o£ ou*  iMiiiiKUfi..    &heu-Atn>e  g*cutn  lo  i«  g^eat  ■cotUkiiuiMA  and  ke^fuioted  mioni- 
Jttt*  ofikii  oo*M4tutmiit,.   Shtm  Aa^m  i%oi €iiAeei £a^  mo*  **cmtMel t^ttu-^futeiai iintUA  oi^Mti- 
Uedae^    'Aet  ike^Aave  tnatUaiMed  ikeix  uiciai  and  timetiiMfU  ia^tkautdMd  wiikotU  intpo^ 
tna  OH  ik4>,  %4^ o£ ike  naUon.  ', "" 

t,  fjkti  Uinw  can  i«  iadd  £i^  fiAeu^iical^  ati  ik»  nailonaUiiiA  tka^  koi^M^ 

(and  ii>  ie  dkei*  iy€o*nii.dk*A  koA  i4¥m  ackieved  not  onl^  ikuM^  ^m\  oatn  effoUA  Sui  Sp  aH 
isimeucanA  UfdUina  to  giv».aliitle,    ^'onie  tiniei  it  takeA  a  liide  ni*nd^  and  a  f«uf  tea^A  iut 
itkaA  ktift^tsned  &*  ike  ketteimmnt  o/ tke  ufkole  coun^^   i4'b  tnoM  ^fCe«ii,  tjfCiki,  and  Hfin- 
lacck^   ,A{u  ^aUk^iUfOA  a^totdnd  4fJtanM*nan  and«tientkatkaigotui4k4>wti^o^tk« 

%o^i^iU  .  ....  -      .-V-  . 

.  SkiA^ungA^mtotkeftiointoftkA^ettii*.    ,y^t*d-tka/ tk«t«  t^  otw- loAt  4ailki  ib  4e 
£a€*akttokunaallikAku*duMdetoneg*eat  ^i>enu)cMticJi^^^       3k»  ^^jMHtOon  o^  ffo*»«*- 
iean  i^ntmuniAf^Jo/k.  a.  ifiociai  £gu>  ,J^numeanA  ii  Jtketke  ttDO^ of  ^batnooleA  kangmg  ovt* 
0***  keadL    .0/,0*tui^  f04t>oeddkke  to  mi^att/o  you  a  «mm>  if  Ms  tuto  iidiA  oftke  ffo«4i*- 
«ian  ,0tnnutn*tff  ^'oin.  :  ^  4ke.-Mvfaif»  iti^undi  like  a gteat ,Jlotk«tkood and  tuifi^dn  iifiut 
cattAe  o£ ike  , Indian  tAaHoni.    ,0t  may  give  ik*>nt  oefitain  ^otoetA  io  po^tetn  ik^*»Ut/ivA.    ,0t 
moM gitte  a  Ssut  tAatltfe  ,0nelianA  in  ike  fMiftei  fdaceA  ,  mote/icutet.  ,0i Aoundi  gteat f)* 
ionte,  Itst  you  ate  okligedto  cottiide*  ike  ufkole  of  ike  j\laiitie  ifeoftleA.    i4i ft^umtU,  many 
naOim  futt^/de  ka«e  no  tecoutie  fa*  inetfuiiie^  ika^  kaftfum  on  ike  'JteieMfodion,  iecauie  ik«y 
Aatm  to  go  iefo*e  tkei*  oum  ikikal  co*tUA  €u*dikoAe  ikatka»e  ike/touie*  in  ike  Siiie  can 
keeft,  otke^A  in  a  itUieimt,:^ fwAiion.    3ke*e  a*e  many  caAeA  ofiktA  on  *eco*d  and  if ikeAe 
fimofde  kadike  iame  <^^to*iUtiiiy  f>*  ^f/uAiice  tkaiute.  ,4nu>McanA  kami,  ikey  utould ie  mMick 
ieOetoffi 

,9ilong  utOk  ikiA  .VomMign  ,0mnuimty  come*  a  kiicfotket  kaggage  ikaiiA  cotttkaty 
to  ike  coMAtituOon  of  ike  '^Ittiied  ,9'iiatRA.    i^ke  fact  ikai  ikey  do  notkams  ib  ie  accountaile 
fa*  ikei*  octionA  kefoAe  a  '^ouU  of  S^auf  like  ike  *eAtofuA,    'Mken  t^e  can  toe  ike  ^¥ieiii- 
deiU  and  can't  iue  and  <0ndian  leaveA  one  ia  ofondet  tmkat  0Ucket  ffcientiAt  deiigned  ikiA 
ftkilofiAy  ^Mken  ike  mea*  ikteaitfa  i£a*it  .9i*itcan  i/e^  a  go4>e*nntent fom  ei%fa%eiMg  i& 
lyltiwA.    '^Hken  ikey  can  ik*eaiim  ufkele  commMitieA  ky  digging  an  illegal  ««ellcloie  ib  ou* 
wtUieA  Auftfdy  and atitmnfUing  ib  duun  it  dettm  ib  a  dangmMuA  Imel   ,0m^€iimg  iaxei  tmtk- 
out  ufiUAtmtation.    iiken  ta  ikteaim  ib  lake  ou*^*o*m*iy,  wcikout  com^tetAiUioM,  enougk  tt 
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/Ae  ^<M!o»»J  'iSlau  'i^iH^fim^    ^lk>e^Un*eanikaioMlgiom»<>fuA4uu»»ibeotUukU^ibike 
^BifaUjfU  4AaiiA»  j9*¥cUtmi  uttuUiiyimftiAticfiAikntUitm.    .^  A-*m%tf  eai^  fU  iAtAttutAo 

wAc  SougA/lant/in  TEE  SIMPLE  *  utiiAin  iAe  tcundakik  o/h  4«ieti>aiium  M«  itiuip/uU 

€»eMle€uliaielei^^tmAadi«cu%itginiAeS£€i*t»<>f4Aiiltmd.    ^Aam  ^aii^  oti* /iacei  ^ 
all  lAe^  ffea*t^  and  imftMmd  t)4*%  ftU)fuiU^   ^out /A«g  elmxdg  iA^  tDotU  *f  4ac^  ami  ia^ 
4«ixu4ieitiiiAeiu,iA«jfdm'lAa*>e/b/iay^*i,    ,^  MAutAa/,^*f«Mt/i>  'Mn^Mii  coun- 
^    Soutm^mdomj^eveiyiotl^iiUmm,    9o  nU  Aa^  ih«  aiiliiig  ib  fi^ fU  ntfU^At^  in 
a  cou%ic£ ^Eai»  o£ ntu  htie>%^  <  - 

'^/t*aj^  ^  f*oil  lAat you  titill  A«Mm  iAn  fa*U^  4>  ieti  uiAeM  iAi^  .Vcmutt^  ,9mmu- 
*uiy  tmll iaA»  tAli  coutti^y.    Shti  .Indian  4mU only  u»%mm  iy  iseoommii*y  fuiU  €)f  4A*t  AUuc 
of  iAii  y^«at  naUim.    ^  *)a4t  nudniain  Aii  Attuiay^  ttnd  <Miom*  liAi  UA«^  yit^ 
iioMolUiei   36b  u)€lliA«t%.y«tiacA  A*i  H/^idtt.    3le  iitill  tAe»i  ^  aSln  ^  iitAtt  atA»aMAiy*f  o/iA4i 
y*MU  oftftMduniiieti  otMuleMe  *n  /Am  y*4>ai  land  inUead  of ilutcomfmn^  of  ike  ^i«it>t4>aamtt. 
3Cb  HtoMA  otUy  ia  im  acce^led and Aaife  iAe  uyAA  and feedomi  ofiA»  nation  a^a<tiAol« 
and io do, 9.    ^^Uniied49«MMll oeAitm^iAaiycal    %tmdtd*MwiUaU<M^ 

f9'o*>e*eiyn,0nun44nieyiinaiA4!eutiai*>t.andnM>etiMdl4i    ^^ -^otA  ,9if4^  ^yt  Me 
.^ndlam  ffoAs  andfU  ,My  ,%dt«  Ib&  tnaAeiA*  yea^  2000  iAe  yetu  vm  alltitalA  Aandin 
Aand  €fA  €qi4a&.  ^ 

'^^ctm^pitA^^t^^t^eaMtdA^u,' 


37X7  %^t«<«»  '^of 
»>u»dalB  <ma.   98248 
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Executive  OfKcm  of  the  Chairman 

WHITE  MOUNTAIN  APACHE  TRIBE  ro*«u« 

CHAIRMAN 


October  4,  1996 


Senator  John  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate 
835  Hart  Senate  Office  Building 
Washington,  DC.  20510-6450 

RE:     Senator  Gorton  Amendment:  Section  329,  H.R.  3662 

Dear  Chairman  McCain: 

Please  consider  this  the  testimony  of  the  White  Mountain  Apache  Tribe  to  be  submitted  as 
part  of  the  September  24, 1996  Committee  Record  on  Senator  Slade  Gorton's  proposed  amendment 
to  waive  the  sovereign  immunity  of  Indicn  tribes  to  damages  and  Injunctions  and  to  subject  tribes  to 
state  and  federal  court  jurisdiction  when  tribal  action  impacts  or  "threatens  to  impact"  non-Indian 
property  interests  on  or  off  a  reservation. 

We  oppose  this  ill-advised  bill  as  not  only  being  unnecessary,  but  as  an  imminent  threat  to 
the  very  existence  of  tribal  governments.  It  is  unnecessary  because  under  cun-ent  federal  court 
decisional  law,  it  is  clear  that  if  a  tribal  court  exceeds  its  jurisdiction,  the  United  States  Federal  Courts 
may  intervene  and  review  a  decision  of  a  tribal  court.  This  adequately  protects  the  non-Indian 
property  interests  that  Senator  Gorton  seems  to  be  concerned  about. 

The  Indian  Civil  Rights  Act,  adopted  by  many  tribes,  allows  suits  by  tribal  members  and  others 
to  challenge  tribal  governmental  action  in  tribal  court.  Our  tribe  has  also  adopted  a  Tribal  Tort 
Claims  Act  which  allows  claims  against  the  tribe  for  tort  claims  by  Indians  and  non-Indians  alike  to 
the  extent  we  have  liability  insurance.  Most  tribes  have  waived  their  sovereign  immunity  to  the 
extent  of  their  insurance  coverage,  or  else  have  provided  that  insurance  carriers  cannot  raise  the 
defense  of  sovereign  immunity  when  insurance  claims  are  filed  against  tribes  arising  out  of  an  Indian 
self-determination.  Public  Law  93-638  contract. 

Furthemiore,  the  White  Mountain  Apache  Tribe,  in  its  dealings  with  national  banks,  has 
negotiated  limited  waivers  of  sovereign  immunity  for  commercial  and  business  purposes  However, 
this  is  done  on  a  case  by  case  basis  and  tailored  to  the  individual  needs  of  both  the  financial 
institution  and  the  tribe.  It  has  worked  very  well  for  us  for  at  least  two  decades   However,  to  subject 
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tribes  to  wholesale  waiver  of  their  sovereign  immunity  would  allow  tribal  government  treasuries  to 
be  plucked  like  chickens  leaving  little  to  run  a  govemment.  The  United  States  of  America  retains  its 
sovereign  immunity  from  suit  and  only  provides  for  a  limited  waiver  in  the  Federal  Tort  Claims  Act 
and  like  statutes.  It  is  not  possible  to  obtain  punitive  damages  against  the  United  States,  or  any 
state  govemment,  and  both  federal  and  state  governments  have  developed  extensive  defenses 
through  federal  and  state  court  decisional  law  to  plaintiff  suits. 

Every  administration  since  that  of  President  Nixon  has  strengthened  tribal  courts  through 
funding  and  Executive  order  recognition  of  a  govemment-to-govemment  relationship  with  tribes.  The 
express  policy  of  the  United  States  Department  of  Justice,  Department  of  Energy,  Environmental 
Protection  Agency,  and  the  Department  of  Interior,  to  name  a  few,  expressly  establish  and  honor  this 
government-to-government  relationship  with  sovereign  Indian  tribes. 

Also,  any  blanket  waiver  of  tribal  sovereign  immunity,  as  proposed  by  Senator  Gorton,  runs 
afoul  of  Public  Law  280  which  requires  a  State  Constitutional  amendment  in  the  State  of  Arizona  and 
the  consent  of  Indian  people  before  being  subjected  to  the  civil  and  criminal  jurisdiction  of  the  state 
courts. 

We  have  heard  that  hand-picked  witnesses  have  appeared  before  the  Senate  Select 
Committee  with  stories  of  alleged  unfair  treatment  in  tribal  courts.  We  Indian  people  can  bring  up 
hundreds  of  stories  of  unfair  trials,  exclusions  from  juries,  political  gerrymandering  to  deny  us  the 
right  to  vote,  and  other  deprivations  of  our  civil  rights.  How  can  anyone  say  that  the  Indian  people 
cannot  provide  equal  treatment  in  their  courts  when  the  United  States  Supreme  Court  in  1895  ruled 
that  separate  was  equal  for  African  Americans  and  waited  almost  60  years  later  before  recognizing 
the  most  fundamental  of  all  human  rights  under  the  United  States  Govemment,  the  right  to  be 
treated  equally?  The  U.S.  Supreme  Court  in  the  past  has  also  upheld  slavery.  It  has  also  upheld 
the  right  to  deny  a  woman  the  right  to  practice  law.  The  list  goes  on  and  on.  Yet.  such  unfair 
decisions,  which  became  the  law  of  the  land,  did  not  justify  the  wanton  destruction  of  the  sovereign 
immunity  of  the  United  States  nor  the  destruction  of  its  federal  court  system. 

We  ask  that  the  Committee  on  Indian  Affairs  not  condone  the  wholesale  negation  of  tribal 
governments  and  our  tribal  court  system,  which  the  United  States  has  honored  for  over  a  hundred 
years.  The  one-size-fits-all  approach  by  Senator  Gorton  ignores  efforts  in  our  own  State  of  Arizona 
where  the  Arizona  Supreme  Court  together  with  tribal  and  lesser  state  courts  have  created  a  forum 
to  implement  relationships  of  comity  and  full  faith  and  credit  of  each  other's  judgments.  Senator 
Gorton's  proposal  should  not  be  allowed  to  interfere  with  the  system  of  federalism  that  has  long 
respected  the  role  of  tribal  governments  and  courts  in  this  great  United  States. 


espectfully  submitted 


Tribal  Chaiman 
lite  Mountain  Apache  Tribe 
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P.O.  Box  81  7  •  950  Moorage  Way 
LaConner.  Washington  98257 


September  20,  1996 


The  Honorable  John  McCain 

Chairman  of  the  Senate  Committee  on  Indian  Affairs 

838  Hart  Senate  Office  Building 

Washington,  D.C.  20510 

The  Honorable  Daniel  Inouye 
Ranking  Minority 

Senate  Committee  on  Indian  AffJairs 
838  Hart  Senate  Office  Building 
Washington,  D.C.  20510 


Re:       Senate  Committee  on  Indian  Affairs  Hearing  on  Sovereign  Immunity 


Dear  Senators  McCain  and  Inouye,  Honorable  Members  of  the  Senate  Committee  on  Indian 
Affiairs: 

The  Swinomish  Indian  Tribal  Community  has  made  significant  progress  to  overcome 
historic  obstacles  to  its  self-governance  in  order  to  advance  the  interests  of  all  residents  of 
the  Swinomish  Indian  Reservation.    This  Tribe  has  demonstrated  that,  through  a  policy  of 
inter-governmental  cooperation  and  coordination,  that  the  attainment  of  commimity 
betterment  goals  is  indeed  possible.    The  Tribe's  exercise  of  its  inherent  sovereignty  enables 
it  to  perform  essential  governmental  services  towards  those  ends. 

The  federal  policy  of  self-determination  and  the  govemment-to-govemment 
relationship,  as  you  are  well  aware,  has  been  embraced  as  the  public  policy  in  the  State  of 
Washington.    As  a  result,  the  Swinomish  Indian  Tribal  Community  has  fully  participated  in 
cooperative  programs  with  the  agencies  of  the  State.   Tribal  initiatives  have  further 
expanded  this  policy  to  relations  with  local  governments.    These  efforts  have  resulted  to 
directly  benefit  non-Indian  residents  of  the  Reservation. 
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In  1987,  the  Swinomish  Indian  Senate  entered  into  an  historic  Memorandum  of 
Understanding  with  the  Skagit  County  Board  of  Commissioners.    That  agreement 
committed  each  govenmient  to  the  goals  of  cooperation  and  was  further  manifested  in  a 
joint  land  use  planning  process  that  sought  to  fully  coordinate  the  utilization  and  protection 
of  Reservation  resources.    The  successful  effort  was  heralded  by  Governor  Gardner  and 
received  honorary  recognition  by  the  American  Planning  Association  and  other  state-wide 
organizations.    In  1993,  the  Skagit  County  Board  of  Commissioners  signed  an  historic 
Resolution  recognizing  the  legitimacy  of  the  Tribal  Govenmients  of  Skagit  Coimty,  and 
offered  a  commitment  to  "the  nurturing  of  the  bond  between  the  County  and  Tribes  in  order 
to  mutually  preserve  the  character  of  our  shared  community."    Resolution  No.  15030 
pubUcly  recognized  and  affirmed  that: 

"The  Skagit  County  Government  and  the  three  Tribal  governments  each  have  a 
vested  interest  in  the  preservation  of  the  naturd  resources  which  support  and  nourish 
our  communities  and  cultures";  and 

"That  continued  cooperative  relationships  between  County  and  Tribal  govenmients 
should  be  maintained  through  open  commimications,  inclusive  agreements,  and 
information  sharing  mechanisms,  to  fiirther  this  shared  responsibility  for  our 
commimity." 

Another  notable  participatory  program  was  the  very  successful  Skagit  Fellowship 
Circle  that  involved  the  participation  of  all  governments  of  Skagit  County  in  a  series  of 
meetings  intended  to  foster  a  meaningfiil  understanding  about  the  goals  of  the  Indian  and 
non-Indian  communities.    We  believed  that  the  parties  emerged  from  the  meetings  with  a 
much  better  understanding  of  each  other's  goals  and  values. 

A  Record  of  On-Reservation  Cooperation: 

With  respect  to  activities  that  have  occurred  within  the  Swinomish  Indian 
Reservation,  the  spirit  conveyed  in  the  1987  Memorandum  of  Understanding  with  Skagit 
County  has  resulted  in  numerous  measurable  and  concrete  outcomes: 

1.  A  Skagit  Coimty  building  moratoriimi  in  a  residential  subdivision  was  lifted 
following  the  Tribe's  extension  of  water  services  to  that  community; 

2.  A  residential  subdivision  that  had  been  developed  through  the  County's  land 
use  program  without  Tribal  involvement  received  conditional  Tribal  approval 
as  a  non-conforming  use.   Tribal  approval  resolved  long  standing  issues 
between  the  Tribe  and  the  Coimty  over  competing  regulatory  requirements, 
trespass  over  Tribal  tidelands,  and  the  adequate  provision  of  public  health 
facilities  to  support  construction  of  additional  residences; 

3.  A  County  created  sewer  district  was  able  to  fiiUy  comply  with  federal  Clear 
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Water  Act  standards  when  it  received  sewer  services  from  the  Tribe's  utility 
transmission  system; 

4.  A  private  residential  planned  community  on  leased  tribal  lands  was  unable  to 
meet  its  continued  growth  demands  without  the  expansion  of  its  v,rastewater 
treatment  plant.  At  its  request,  the  Tribe  agreed  to  chaner  the  private  utility 
under  its  Tribal  Utility  Authority  to  achieve  compliance  with  both  state  and 
federal  requirements.  As  a  result,  the  improvements  were  completed  to  allow 
for  continued  residential  construction; 

5.  In  order  to  facilitate  a  residential  subdivision  application,  the  County  and  the 
Tribe  worked  together  to  support  approval  of  the  subdivision.    This  also 
involved  delivery  of  Tribal  utilities  to  meet  public  water  supply  requirements; 

6.  As  a  partner  in  the  Fidalgo,  and  later,  the  Skagit  Coordinated  Water  Systems 
Plans,  the  Tribe  acknowledged  the  existing  water  associations  created  earlier 
under  State  authority,  and  worked  cooperatively  with  those  districts  to  ensure 
adequate  coordination  of  water  supply  services; 

7.  In  response  to  public  and  County  comments  on  the  pending  Tribal  Water 
Code,  the  Tribe  agreed  to  grandfather  existing  water  use  permits  previously 
granted  by  the  State,  thereby  ensuring  that  existing  uses  would  continue 
without  disruption.    In  addition,  the  Code  provides  for  the  participation  of  fee 
landowners  on  an  Advisory  Board  that  recommends  water  use  policy  and 
regulations; 

8.  Marine  water  quality  pollution  along  Skagit  Bay  beaches  has  been  abated, 
which  resulted  in  the  re-opening  of  Reservation  beaches  for  public  enjoyment 
and  permitting  resumption  of  the  Tribe's  important  treaty  reserved 
subsistence  shellfish  harvest; 

9.  Non-member  residents  of  the  Swinomish  Reservation  comprise  the  system  of 
Tribal  governance  through  their  participation  on  several  appointed  governing 
boards  and  authorities; 

10.  Finally,  the  growth  that  has  occurred  within  the  Tribe's  Reservation  economy 
now  provides  employment  for  over  500  people.    Over  75%  of  those  workers 
are  from  the  non-Indian  labor  force  of  the  Reservation  and  the  surrounding 
community.    The  Tribe's  employment  base  contributes  favorably  to  the 
economy  of  Skagit  County. 

In  order  to  support  the  projected  population  growth  within  the  designated  urban 
residential  districts,  the  Tribe  has  recently  expended  over  $6  million  to  finance  water, 
sewer,  and  road  improvements  on  the  Reservation's  Westshore  district.    This  is  one  of 
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several  districts  designated  to  accommodate  in-fiU  growth.   The  project  was  supported  with 
over  $4  million  in  grant  funds  to  offset  local  matching  contributions.    To  further  assist  low 
and  moderate  income  residents  from  financial  burden,  the  Tribe  prepared  a  HUD  CDBG 
application,  and  requested  the  County's  cooperation  to  endorse  the  application,  which  was 
subsequently  approved.    The  entire  grant  was  applied  to  benefit  non-Indian  Reservation 
residents  to  fully  pay  for  their  portion  of  the  utility  assessment. 

Off-Reservation  Resource  Protection  Efforts 

The  Tribe  is  strongly  committed  to  fisheries  resource  protection  and  restoration 
activities  in  the  Skagit  Basin.    These  efforts  stem  from  the  Tribe's  interests  in  protecting 
property  rights  guaranteed  under  the  Treaty  of  Point  Elliot.   The  approach  employed  by  the 
Tribe  towards  those  resource  protection  objectives  has  been  modeled  after  the  philosophy 
contained  in  the  Tribal-State  co-management  model  known  as  "Comprehensive  Cooperative 
Resource  Management."    The  success  of  these  Skagit  basin  efforts  are  dependent  upon  the 
County's  involvement,  cooperation,  and  leadership. 

We  have  also  attempted  to  work  collaboratively  with  Skagit  County  for  the 
restoration  of  streams  damaged  by  the  placement  of  County-owned  culverts.    In  addition, 
the  Skagit  Tribes  were  awarded  a  contract  for  $30,000  that  was  passed  through  to  the 
County  to  improve  a  culvert  located  on  County  property.    These  contributions  go  to  habitats 
that  the  Tribes  had  no  part  in  degrading.    Restoration  efforts  to  date  have  been  undertaken 
from  grant  money  obtained  from  outside  sources.    The  Tribe,  based  on  past  discussions 
with  the  County,  obtained  nearly  $300,000  from  the  Bureau  of  Indian  Affairs,  to  assist 
Skagit  County  in  repairing  county   roads  that  were  blocking  anadromous  fish  access.    We 
have  been  involved  at  the  staff  level  to  develop  a  Memorandum  of  Understanding  that 
identifies  commitments  from  the  Tribe,  Skagit  County,  and  the  Department  of  Fisheries. 

We  have  attempted  to  work  collaboratively  and  within  the 
govenmient-to-govemment  fi^amework  in  the  recent  past  and  those  efforts  have  borne 
important  results.    Efforts  by  the  Tribe  are  supported  by  Tribal  revenue  sources  that  do  not 
include  general  tax  revenues  that  most  other  governments  rely  upran.   An  excellent  example 
of  intergovernmental  cooperation  is  demonstrated  in  the  Tribe's  law  enforcement 
agreements  with  neighboring  Skagit  County  and  the  Town  of  LaConner.    In  recent  months, 
in  fact,  it  was  the  Tribal  police  department's  prompt  response  to  two  separate  bank 
robberies  that  resulted  in  the  apprehension  of  criminals.    This  effort  was  acknowledged  in  a 
tribute  to  our  officers  in  August  1996  by  the  Skagit  County  Sheriff  and  the  LaConner  Chief 
of  Police. 

Any  efforts  to  diminish  the  ability  of  Tribal  Governments  to  fulfill  their  responsibilities  for 
protecting  the  public  health,  safety,  and  general  welfare  of  the  entire  Reservation 
community  must  not  be  permitted.    Rather,  we  continue  to  look  to  the  important  work  of 
the  Senate  Committee  on  Indian  Affairs  to  further  strengthen  the  goals  of  Tribal  Self- 
Determination. 


p 
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Very  sincerely. 


Wa Walton,  Chainnan 

The  Swinomish  Indian  Senate 

file:ska)m3-l-96 
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BiP^SF  Jeffrey  R.  Moreland 

Sr.  yP-Law  and  General  Counsel 


Burlington  Northern  Santa  Fe 


1700  East  Golf  Road 
Schaumburg,  IL  60173-5860 
(847)995-6000 


September  23,  1996 


Honorable  John  McCain 

Chairman 

Committee  on  Indian  Affairs 

United  States  Senate 

838  Senate  Hart  Office  Building 

Washington,  D.C.  20510-6450 

Dear  Mr.  Chairman: 

I  understand  that  a  hearing  before  the  Committee  on  Indian  Affairs  scheduled  for 
September  24,  1996,  will  focus  on  the  sovereign  immunity  of  tribal  governments  in  legal 
actions  involving  private  property  rights.  As  the  Committee  examines  the  often  troublesome 
issues  presented  by  a  tribe's  assertion  of  sovereign  immunity  in  such  cases,  the  Committee  also 
should  keep  in  mind  the  need  for  action  to  address  the  legal  and  procedural  barriers  that 
Burlington  Northern  Santa  Fe  (BNSF)  and  other  civil  litigants  face  in  Indian  tribal  courts. 

Federal  statutes  provide  that  decisions  of  every  other  judicial  system  operating  wdthin 
the  territory  of  the  United  States  -  federal,  state,  and  territorial  ~  are  subject  to  direct 
review  in  the  lower  federal  courts  or  in  the  Supreme  Court  to  the  extent  they  involve 
claims  under  the  Constitution  or  federal  law;  no  such  review  is  available  for  decisions 
by  Indian  tribal  courts.  The  Committee  should  take  action  to  correct  this  very 
significant  loophole  in  the  protection  of  the  fundamental  rights  guaranteed  by  the 
Constitution  and  federal  law. 

Federal  statutes  provide  that  in  certain  circumstances  parties  may  remove  civil  actions 
from  state  and  territorial  courts  to  federal  court.  Again,  federal  law  creates  no  removal 
right  for  actions  in  Indian  tribal  courts.  The  Committee  should  take  action  to  permit 
removal  from  tribal  courts. 

I  have  briefly  outlined  below  the  disturbing  facts  of  Red  Wolf  v.  Burlington  Northern  in  which 
fundamental  notions  of  fairness  and  due  process  were  ignored  by  the  Indian  tribal  court,  and 
then  moved  on  to  a  discussion  of  the  legal  and  procedural  problems  that  confront  civil  litigants 
in  Indian  tribal  courts. 
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I.         The  Indian  Tribal  Court  Violated  BNSF's  Fundamental  Constitutional  Right  To  A 
Fair  Trial. 

A  judgment  of  $250  million  in  compensatory  damages  was  entered  against  BNSF  in  the 
tribal  court  of  the  Crow  Nation  (located  in  Montana)  on  February  6,  1996.  The  judgment  arose 
out  of  a  1993  grade-crossing  accident  between  a  train  and  an  automobile  on  the  Crow  Indian 
Reservation,  which  resulted  in  the  deaths  of  three  people,  all  members  of  the  Crow  Nation.  The 
crossing  was  well-marked  and  had  been  accident-free  for  its  entire  50-year  existence.  A  blood 
alcohol  test  indicated  that  the  driver  of  the  automobile  was  intoxicated  at  the  time  of  the  crash. 
The  trial  was  marked  by  a  number  of  unusual  occurrences: 

•  the  jury  of  six  persons  included  one  member  of  the  Crow  Nation  who  was  related 
to  the  decedents,  another  whose  uncle  had  died  in  a  prior  BNSF  accident,  and  a 
third  who  previously  had  discussed  the  case  with  the  plaintiffs'  expert. 

•  during  voir  dire,  one  of  the  judges  on  the  Crow  Court  of  Appeals  addressed  the 
venire  panel  in  the  Crow  tongue,  stating:  "A  train  runs  through  the  middle  of  our 
land.  Crows,  you  know.  I  don't  have  to  tell  you.  Bodies  in  the  past,  bodies  are 
scattered  along  the  railway.  Now  this  is  the  day.  .  .  This  is  the  Crow's 
proceedings.   This  is  your  means  of  survival. " 

•  the  jury  was  permitted  to  hear  evidence  regarding  BNSF's  alleged  negligence  in 
failing  to  provide  additional  warnings,  even  though  federal  law  bars  the  Tribe 
from  requiring  such  measures  (see  CSX  Transportation.  Inc.  v.  Easterwood.  113 
S.  Ct.  1732  (1993)  &  49  U.S.C.  §  20106). 

•  no  evidence  at  all  was  presented  regarding  the  appropriate  level  of  compensatory 
damages  (such  as  the  potential  earning  capacity  of  the  decedents). 


BNSF  appealed  the  judgment  to  the  tribal  appellate  court.  The  Crow  trial  court  refused 
to  grant  a  stay  of  execution  of  the  judgment  pending  the  appeal  unless  BNSF  posted  a  bond  in 
excess  of  $250  million.  BNSF  sought  a  stay  without  the  necessity  of  posting  a  bond  from  the 
Crow  Court  of  Appeals,  which  denied  the  motion  on  February  21 ,  stating  that  BNSF  would  have 
to  post  security  for  the  entire  judgment  in  order  to  obtain  a  stay. 

On  February  26,  1996,  the  U.S.  District  Court  for  the  District  of  Montana  granted 
BNSF' s  motion  for  a  preliminary  injunction  against  the  enforcement  of  the  judgment  and  ordered 
BNSF  to  post  a  $5  million  bond. 
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The  district  court  injunction  and  the  stay  in  tribal  court  were  sought  because,  in  light  of 
the  present  state  of  the  law,  BNSF  felt  that  it  could  not  risk  posting  a  bond  for  the  full  amount 
of  the  judgment  in  tribal  court.  If  the  plaintiffs  could  look  to  a  bond,  they  would  not  be  forced 
to  seek  enforcement  of  the  judgment  outside  the  boundaries  of  the  reservation.  Under  those 
circumstances  (as  discussed  in  detail  below),  BNSF  might  not  be  able  to  raise  its  due  process 
arguments  in  a  federal  court  action  to  review  the  tribal  court  judgment.  If  the  plaintiffs  are 
forced  to  come  outside  the  reservation  to  seek  enforcement  of  the  judgment,  however,  BNSF 
should  have  the  opportunity  to  raise  lack  of  due  process  as  a  defense  to  an  enforcement  action. 
BNSF  sought  an  injunction  from  the  federal  court  while  the  appeal  process  is  going  on  so  that 
plaintiffs  would  not  be  able  to  use  their  tribal  court  judgment  to  interfere  with  the  railroad's 
operations  on  the  reservation  by  attempting  to  attach  or  execute  on  operating  assets  such  as 
trains,  track  and  the  like. 

The  litigation  is  still  ongoing.  The  case  is  now  before  the  tribal  trial  court  for 
consideration  of  post-trial  motions.  A  hearing  on  post-trial  motions  is  scheduled  in  the  tribal 
trial  court  for  later  this  month.  In  federal  court,  the  plaintiffs  have  appealed  the  district  court's 
injunction  against  enforcing  the  judgment  to  the  Ninth  Circuit.  The  Ninth  Circuit  recently  heard 
oral  argument  but  has  not  yet  decided  the  case. 


n.        Existing  Federal  Law  Provides  No  Clear  Way  For  BNSF  To  Seek  Relief  From 
Violations  Of  Its  Constitutional  Rights  Outside  Of  The  Tribal  Forum. 

The  BNSF  case  is  far  from  unique.  Tribal  courts'  civil  jurisdiction  over  non-members 
of  a  tribe  has  been  confirmed  repeatedly  by  the  Supreme  Court.  See  Iowa  Mutual  Insurance  Co. 
V.  LaPlante.  480  U.S.  9  (1987);  National  Farmers  Insurance  Cos.  v.  Crow  Tribe  of  Indians.  471 
U.S.  845  (1985).  It  extends  to  situations  in  which  nonmembers  have  entered  into  "consensual 
relationships  with  the  tribe  or  its  members  through  commercial  dealing,  contracts,  leases,  or 
other  arrangements";  or  where  the  nonmembers'  conduct  "threatens  or  has  some  direct  effect 
on  the  political  integrity,  the  economic  security,  or  the  health  and  welfare  of  the  tribe." 
Montana  v.  United  States.  450  U.S.  544  (1981).  And,  of  course,  tribal  courts  have  much 
broader  jurisdiction  over  tribe  members. 

The  scope  of  tribal  courts'  jurisdiction  is  a  matter  of  federal  law.  National  Farmers 
Insurance  Cos..  471  U.S.  at  852-853.  Although  the  Constitution  does  not  directly  apply  to 
Indian  tribes  (see  Talton  v.  Mayes.  163  U.S.  376  (1896)),  the  Indian  Civil  Rights  Act  (25 
U.S.C.  §  1302)  requires  tribal  courts'  procedures  to  comply  with  due  process  and  equal 
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protection  (the  statute  also  protects  other  constitutional  rights).!/  Finally,  claims  adjudicated 
by  tribal  courts  frequently  involve  questions  of  federal  law,  because  generally-applicable  federal 
laws  apply  to  conduct  in  Indian  country.  See,  e^.  United  States  v.  Funmaker.  10  F.3d  1327, 
1330-1331  (7th  Cir.  1993)  ("[a]s  a  general  rule,  [federal]  statutes  written  in  terms  applying  to 
all  persons  include  members  of  Indian  tribes  as  well"  unless  the  law  affects  statutory  or  treaty 
rights  or  self-governance  matters). 

There  is,  however,  no  statute  providing  for  independent  review  of  tribal  courts'  federal 
law  determinations.  Review  is  available  only  on  a  patchwork  basis,  with  some  issues  potentially 
falling  entirely  between  the  cracks. 

For  example,  following  the  exhaustion  of  tribal  court  remedies,  a  party  may  obtain 
federal  court  review  of  the  question  of  tribal  court  jurisdiction.  See  National  Farmers  Insurance 
Cos..  471  U.S.  at  853.  But  current  law  suggests  that  compliance  with  due  process  and  equal 
protection  arguably  may  be  tested  only  if  the  prevailing  party  seeks  to  enforce  the  tribal  court 
judgment  in  state  or  federal  court,  because  a  judgment  typically  will  be  recognized  only  if  the 
proceeding  met  due  process  requirements.  If  out-of-jurisdiction  enforcement  is  not  necessary, 
there  may  be  no  due  process  review,  because  the  Supreme  Court  has  held  that  there  is  no  private 
cause  of  action  to  enforce  the  rights  guaranteed  by  the  Indian  Civil  Rights  Act.  See  Santa  Clara 
Pueblo  V.  Martinez.  436  U.S.  49  (1978).  And  there  may  be  no  clear  way  to  obtain  any  review 
at  all  of  tribal  courts'  other  determinations  of  federal  law. 


1/  25  U.S. C.  §  1302  reads  in  pertinent  part: 

No  Indian  tribe  in  exercising  powers  of  self-government  shall  ~ 

*** 

(8)  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  its  laws  or 
deprive  any  person  liberty  or  property  without  due  process  of  law; 
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in.  Judgments  From  Federal.  State.  And  Territorial  Courts  And  From  The  Courts  Of 
The  Commonwealth  Of  Puerto  Rico  Are  Subject  To  Statutory  Direct  Review  In 
Federal  Court  To  Ensure  Protection  Of  Constitutional  Rights  And  Uniform 
Application  Of  Federal  Law;  The  Same  Principle  Should  Apply  To  Tribal  Court 
Determinations. 


This  issue  is  not  confined  to  one  case  or  one  company,  however.  The  232  tribal' judicial 
systems2/  already  face  a  growing  civil  docket  "[a]t  the  same  time,  surging  economic  and 
resource  development  and,  most  recently,  Indian  gaming  operations,  have  greatly  increased  the 
potential  for  [more]  civil  litigation.  "3/  Chief  Judge  J.  Clifford  Wallace  and  his  Ninth  Circuit 
colleague  Judge  William  C.  Canby  cited  statistics  that  indicate  that  the  Navajo  Nation  -  as  just 
one  example  -  decided  about  25,000  civil  and  criminal  cases  in  1995,  not  including  traffic 
offenses,  juvenile  matters,  and  alternative  traditional  court  proceedings  or  appeals.4/ 

The  problem  for  BNSF  and  other  similarly-situated  litigants  (including  both  tribe 
members  and  non-members)  is  that  once  the  federal  court  determines  that  a  tribal  court  has 
properly  exercised  jurisdiction,  the  extent  to  which  the  federal  court  may  review  other  tribal 
court  determinations  is  uncertain  —  even  with  respect  to  interpretations  of  federal  law.  Indeed, 
the  transparent  violations  of  BNSF's  fundamental  rights  in  the  Crow  Tribal  Court  proceedings 
are  exacerbated  by  the  uncertain  ability  of  BNSF  to  seek  relief  from  such  violations  in  federal 
court. 

Clearly  defined  avenues  to  federal  court  and/or  Supreme  Court  review  of  determinations 
regarding  federal  questions  and  federal  rights  exist  with  respect  to  every  judicial  forum  in  the 
United  States  except  Indian  Tribal  Courts.  Not  only  state  and  federal  courts,  but  also  local 
courts  in  the  Commonwealth  of  Puerto  Rico  and  in  the  territories  of  Guam  and  the  Virgin 
Islands  are  subject  to  federal  court  oversight.  For  example,  final  judgments  rendered  by  the 
Supreme  Court  of  Puerto  Rico  in  which  "any  title,  right,  privilege,  or  immunity  is  specially  set 
up  or  claimed  under  the  Constitution  or  the  treaties  or  statutes  of,  or  any  commission  held  or 


2/Joseph  A.  Meyers  and  Elbridge  Coochise,  "Development  of  Tribal  Courts:  Past,  Present  and 
Future,"  79  Judicature  147,  149  (November-December  1995). 

3/William  C.  Canby,  Jr.,  Prepared  Statement  before  the  Senate  Committee  on  Indian  Affairs, 
Oversight  Hearing  on  Indian  Tribal  Justice  Act  (August  2,  1995). 

4/J.  Clifford  Wallace,  "A  New  Era  of  Federal-Tribal  Court  Cooperation,"  79  Judicature  150, 
152  (November-December  1995);  Canby,  Prq)ared  Statement. 
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authority  exercised  under,  the  United  States"  may  be  reviewed  by  the  Supreme  Court  under  a 
writ  of  certiorari.   28  U.S.C.  §  1258. 

The  courts  of  Guam  and  the  Virgin  Islands  are  treated  under  federal  law  in  a  manner 
similar  to  state  courts: 

The  relations  between  the  courts  established  by  the  Constitution  or  laws  of  the  United 
States  and  the  local  courts  of  [Guam  and  the  Virgin  Islands]  with  respect  to  appeals, 
certiorari,  removal  of  causes,  the  issuance  of  writs  of  habeas  corpus,  and  other  matters 
or  proceedings  shall  be  governed  by  the  laws  of  the  United  States  pertaining  to  the 
relations  between  the  courts  of  the  United  States,  including  the  Supreme  Court  of  the 
United  States,  and  the  courts  of  the  several  States  in  such  matters  and  proceedings. 

48  U.S.C.  §  1424-2  (Guam)  and  §  1613  (Virgin  Islands).  The  only  distinction  between  the 
treatment  of  a  territorial  high  court  and  a  state's  highest  court  is  that  direct  review  by  writ  of 
certiorari  to  the  Supreme  Court  will  not  be  available  from  the  highest  courts  of  Guam  and  the 
Virgin  Islands  for  fifteen  years.  Id.  Until  such  time,  review  by  writ  of  certiorari  exists  to  the 
U.S.  Court  of  Appeals  for  the  Third  (Virgin  Islands)  and  the  Ninth  (Guam)  Circuits. 

The  statutes  governing  the  relationships  between  state  and  federal  courts,  as  well  as  the 
statutes  specifying  the  interaction  of  territorial  and  federal  courts,  are  designed  to  ensure  the 
protection  of  federal  rights  and  the  uniformity  of  federal  law.  BNSF  and  other  civil  litigants  in 
Indian  Tribal  Court  have  no  such  guarantee  that  their  federal  rights  will  be  protected  or  that 
federal  law  will  be  interpreted  in  a  marmer  consistent  with  the  decisions  of  the  Supreme  Court. 


Ensuring  the  consistent  application  of  federal  law  and  protecting  constitutional  rights  will 
not  in  any  way  diminish  tribal  sovereignty.  The  States,  the  Commonwealth  of  Puerto  Rico,  and 
federal  territories  all  wield  significant  amounts  of  sovereign  authority,  but  every  decision  of  their 
courts  involving  a  federal  claim  is  subject  to  statutory  review  in  federal  court.  The  issue  here 
is  whether  the  rights  guaranteed  under  the  United  States  Constitution  may  be  misapplied,  or 
ignored  altogether,  merely  because  an  action  may  have  arisen  within  the  boundaries  of  an  Indian 
reservation  —  even  though  still  within  the  boundaries  of  the  United  States  of  America. 
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I  urge  the  Committee  to  take  action  to  correct  these  problems  in  order  to  protect  the 
constitutional  rights  of  all  litigants.  BNSF  stands  ready  to  work  with  the  Committee  to  reach 
a  solution. 


Sincerely, 


rey  K.  Moreland 
§nior  Vice  President-Law 
and  General  Counsel 
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Dear  Senator  John  McCain  and  members  of  the  Senate  Indian  Affairs  Committee, 


I  am  a  FEE  Land  porperty  owner,  within  the  boundaries  of  the  Lummi  Indian  Reservation,  located 
near  Bellingham,  Wa..  I  have  been  a  full  time  resident  for  6  years.  During  the  last  two  years  I 
have  seen  what  appears  to  be  a  serious  increase  in  very  aggressive  actions  taken  by  the  Lummi 
Indian  Business  Council  and  its'  Chairman  Henry  Cagey,  directed  at  non-tribal  residents,  who  are 
property  owners  and  tax  paying  citizens.   I  beleive  that  this  increase  is  caused  by  the  fact  they 
are  not  being  held  accountable  for  their  actions. 

Some  of  these  actions  have  been: 

1 .  The  drilling  of  a  non-permitted  large  capacity  well  on  a  FEE  simple  residential  lot,  in  violation 
of  county  and  state  regulations  as  well  as  in  violation  of  a  county  stop  work  order  and  within  100 
feet  of  a  long  existing,  community  water  association  well  that  provided  water  to  tribal  and  non- 
tribal  residents  as  well  as  water  to  a  tribal  fish  hatchery. 

2.  The  threat  of  closing  down  a  county  public  road  to  non-triba!  users. 

3    The  threats  and  implied  threats  of  lengthy  and  cost  prohibitive  legal  action  against  any 
person,  company  or  government  body  that  opposes  their  current  position    Examples  of  this  are 
the  change  in  position  fo  the  local  PUD  offer  to  bring  off  reservation  water  in  to  supplement 
existing  water  supplies  and  the  reluctance  of  the  Corp.  of  Engineers  to  RESTORE  the  entrance 
of  the  only  SAFE  HARBOR  entrance  for  miles. 

The  above  are  a  few  of  the  actions  that  cause  me  to  urge  you  to  remove  sovereign  immunity  for 
Tribal  Governments  just  as  it  has  been  removed  for  the  Federal  Government  and  the  State 
Goverments.   I  belieive  the  removal  of  sovereign  immunity  will  allow  the  tribal  government 
system  to  grow  by  making  them  accountable  for  their  actions  and,  in  turn,  allow  them  to  become 
a  better  governing  system. 


Yours  truly, 


VjOiJ-Y^^^  ^ 


L\^^/r^ 


Wayne  K.  Peterson 
4155  Salt  Spring  Drive 
Ferndale,  Wa.  98248 
360-398-8806 
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To:   Senator  John  McCain,  Chairman  and 

Members  of  the  Senate  Indian  Affairs  Committee 

Your  hearing  on  tribal  Sovereign  Immunity  is  applauded!   We  trust 
it  will  be  an  impartial  analytical  appraisal  of  this  exclusive 
privilege  which  has  been  afforded  to  only  one  segment  of  our 
country's  citizenry,  the  American  Indian  Tribes.   We  have  owned 
our  fee  simple  property  here  in  Whatcom  County,  Washington  for 
over  ten  years.   There  have  been  numerous  instances  relating  to 
the  Lummi  Indian  Business  Council  (LIBC)  which  have  threatened 
our  freedoms  or  impacted  what  should  be  an  excellent  quality  of 
life  here  on  a  spit  of  land  within  the  geographic  boundaries  of 
the  Lummi  Reservation,  known  as  Sandy  Point. 

It  was  not  until  we  felt  our  health  and  safety  were  being 
seriously  impaired  by  the  LIBC's  illegal  well  did  we  become 
actively  involved.   Allow  us  to  relate,  with  documentation,  a 
number  of  situations,  starting  with  the  illegal  Lummi  well. 

ILLEGAL  LUMMI  WELLS  at  Sandy  Point  and  Georgia  Manor.   County  did 
not  take  action  regarding  their  Stop  Work  Order  and  State  didn't 
enforce  the  permit  process  because  of  jurisdictional  complexities 
and  potential  of  tribal  litigation,  as  well  as  the  lack  of  funds 
to  support  legal  defense. 

In  the  words  of  a  Lummi  tribal  member. .. "Regarding  that  well  up 
there  (at  Sandy  Point) .. .desperate  situations  require  desperate 
measures  to  preserve  our  land  and  stop  development".   An  apt 
statement  of  the  Lummi  intent  when  they  built  and  last  year 
pumped  excessively  from  the  illegal  well,  100  feet  from  the  Sandy 
Point  community  well  from  the  same  aquifer  threatening  the  health 
and  safety  of  550  Sandy  Point  fee  land  owners  and  40  tribal 
homes.   This  well,  was  drawn  down  to  dangerously  low  level,  is 
still  in  place,  is  still  pumping,  although  not  as  aggressively, 
yet  remains  a  dangerous  threat  to  the  short  and  long  term  well 
being  of  the  Sandy  Point  community.   (Complete  recap  attached) 

The  fact  remains  the  Ltunmi  well  is  illegal,  having  been  built 
against  a  county  stop  work  order  in  a  residentially  zoned 
neighborhood  and  without  fulfilling  Washington  state's  permitting 
process  for  commercial  production  wells  on  fee  simple  land  over 
which  the  County  and  State  have  jurisdiction.   Initially  the 
Lummi  well  was  secured  with  armed  guards  and  razor  wire  fencing. 

JUDGE  BARBARA  ROTHSTEIN'S  CONSENT  DECREE  has  been  violated. 
Sewer  service  has  been  denied  to  Commander  Murray-Jones  at  South 
Cape  (Summary  and  complete  Affidavit  attached)  and  for  a  5  lot 
tract  on  Decator  in  Sandy  Point  Heights  and  other  individual  lot 
owners  denied  sewer  connection  without  signing  a  tribal  consent 
to  jurisdiction  agreement,  (documents  attached)   Property  owners 
have  no  recourse  due  to  Lummi  Sovereign  Immunity,  yet 
discriminatory  acts  like  this  continue  to  exist. 
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There  are  niimerous  fee  simple  property  ovmers  who  own  land  at 
Sandy  Point  and  elsewhere  on  the  reservation,  paying  taxes  and 
stand-by  sewer  fees  who  are  being  held  hostage  by  the  various 
tactics  of  discrimination  for  sewer  and  Bellingham  water  hook-ups 
by  the  Lummi  leadership  and  policies. 

Judge  Barbara  Rothstein's  1982  Consent  Decree  section  lie 
specifically  refers  to  Federal  Housing  laws  wherein  signatories 
to  the  Decree  are  not  to  coerce  or  attempt  to  coerce,  intimidate, 
threaten,  or  interfere  with  any  persons  in  the  enjoyment  to  the 
right  to  housing  secured  by  42  U.S.C.  S3601  et  seq,  or  applicable 
laws.   Federal  funds  supported  the  Lummi  sewer  project,  however 
discriminatory  abuses  of  these  federal  statutes  are  being 
flaunted  by  the  LIBC.    (Consent  Decree  attached) 

BELLINGHAM  WATER  is  piped  onto  the  Lummi  reservation. . .We 
understand  1.44  million  gallons  per  day  are  available  and  only 
30-50,000  gallons  per  day  are  being  used  by  the  LIBC.   It  was 
provided  by  federal  funding  but  is  denied  to  non-tribal  members 
on  a  discriminatory  basis.   No  recourse  by  property  owners,  nor 
the  City  of  Bellingham  for  this  discrimination  due  to  tribal 
Sovereign  Immunity.   The  original  non-discriminatory  language  was 
deleted  after  LIBC  assured  they  would  not  discriminate  against 
non-tribal  applicants.   (Original  and  final  agreements  herewith) 

Letter  signed  by  Henry  Cagey  to  Albert  Sperry  dated  5/12/94 
quotes  LIBC  Resolution  #90-108. .. "NOW  THEREFORE  BE  IT  RESOLVED, 
that  the  Lummi  Indian  Reservation  has  no  surplus  water  for 
additional  non-Indian  development  and  that  all  water  present  on 
the  Lummi  Indian  Reservation  is  subject  to  the  sole  regulatory 
authority  of  the  Lummi  Indian  Nation." 

Albert  Sperry  couldn't  take  the  tribe  to  court  because  of 
Sovereign  Immunity,  so  rather  than  fight  the  battle  he  decided  to 
sell  his  property.   (Complete  Resolution  and  Cagey  letter,  plus 
transcript  of  KGMI,  Jeff  Kent  interview  with  Commander  Murray- 
Jones  and  Albert  Sperry  8/24/95  attached) 

SEWER  TAX  AND  PENALTIES  are  non-consensual  and  in  violations  of 
federal  law.   Taxation  which  has  NOT  been  properly  approved  by 
neither  the  Commissioner  of  Indian  Affairs  nor  the  Secretary  of 
Interior,  as  specifically  directed  by  the  Lummi  Constitution.   We 
have  no  true  voting  privilege  other  than  voting  for  two  of  five 
Lummi  Sewer  Board  members.   No  voice  in  tribal  government,  which 
amounts  to  taxation  without  representation.   No  recourse  other 
than  the  stacked  deck  of  the  tribal  court  system,  where 
intimidation  and  harassment  of  non-tribal  members  occurs  by 
tribal  approved  judges.   We  are  without  legal  recourse  unless 
Sovereign  Immunity  is  waived  by  the  tribe.   We  have  a  serious 
flaw  in  our  judicial  system  in  this  regard. 
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WATER  TO  RESERVATION  BY  PUD  to  fee  land  owners  is  blocked  because 
the  threats  or  fears  of  legal  action  by  the  Lummi  Business 
Council.   Letter  from  PUD  Manager  dated,  June  20,  1995,  (copy 
herewith)  stipulates  they  will  provide  water  supplied  from  its 
Nooksack  River  water  right  but  "jurisdictional  and  legal  matters 
must  be  cleared  up"  first.   Another  instance  of  not  having  access 
to  our  rightful  legal  process  due  to  Sovereign  Immunity  by  the 
Lummi  tribe. 

HENRY  CAGEY  INTERVIEW  ON  KVOS-TV  on  June  29,  1995  the  LIBC  tribal 
chairman  said  referring  to  the  water  supply  problem  at  Sandy 
Point ... "We' re  not  here  to  take  away  any  water  from  domestic 
people  up  there,  that  are  actually  living  there.   "Where  we  have 
concerns  is  any  future  development.   "Until  we  move  toward 
adjudication,  until  we  move  toward  understanding,  then  that's 
where  we  see  some  problems."  A  clear  attempt  to  control  growth, 
not  allowing  property  owners,  who  pay  taxes  on  their  undeveloped 
land  to  build.   Again,  no  recourse  with  the  American  judicial 
system  because  of  Sovereign  Immunity.   (Complete  transcript  of 
KVOS-TV  report  and  Henry  Cagey  interview  with  Jeff  Kent  on  KGMI 
Radio,  8/11/95  enclosed.) 

ROAD  BLOCKADE  THREAT . . . Henrv  Cagey 's  threat  to  blockade  the  roads 
to  our  homes  is  another  illustration  threatened  control  over  fee 
property  owners  within  the  geographical  boundaries  of  the  Lummi 
Reservation.   A  threat  with  direct  impact  on  our  constitutional 
freedom  and  rights.  (Bellingham  Herald  article  enclosed) 

TIDELANDS. . .When  the  land  on  which  Sandy  Point  is  located  was 
purchased  by  William  and  Justine  Wood  (1953)  and  James  Bolster 
(1957)  from  Frank  and  Celena  Finkbonner  and  subsequent  sales  to 
various  owners/developers,  the  land  came  with  all  appurtenances 
and  the  riparian  rights  to  use  the  tidelands.  just  as  the 
Finkbonners  had  used  them  during  their  ownership.   Yet  Sandy 
Point  Improvement  Company  on  behalf  of  property  owners  paid  LIBC 
a  huge  $534,000  lease  payment  and  the  beaches  have  been  posted 
with  no  trespass  signs  in  the  past.  Plus  non-tribal  members  have 
been  ordered  by  Lummi  law  enforcement  to  stay  off  "their 
tidelands".   Again,  no  recourse  available  to  property  owners  due 
to  tribal  Sovereign  Immunity.   (Chain  of  ownership  attached) 

The  time  is  right  to  remove  tribal  Sovereign  Immunity.   The  time 
is  overdue  for  tribal  accountability  and  for  non-tribal  members 
to  have  due  process  and  true  justice  within  our  otherwise 
excellent  legal  system. 


Respectfully  submitted: 


Earle  Baker  and  Gertrude  Baker        Phone/Fax  360  380-2343 

4175  Sucia  Drive 

Ferndale,  WA  98248  cc:  Senator  Patty  Murray 


905 


104  Scjott  Drive 

Sheridan,  Wyaaaing    S2801 

S^Ttomber  19,  1996 


Senator  Jdm  McCain,  Chaiiman 
Senate  Committee  on  Indian  Afiain 
838  Hart  Senate  Office  Building 
Washington,   DC    20510-8450 


Dear  Senator  McCain: 


RE;  Soiate  Coauoittee  on  Indian  Afiain 
Sq>tember24, 1996 


These  are  my  comments  \^di  I  would  appiedate  your  entering  in  the  record  for  the  above 
healing. 

It  is  essential  tc  the  freedom  and  due  process  of  Non-Indians  to  have  tribal  sovere^n 
immunity  eliminated  frran  Ncm-Indians  and  their  prtyetly.  I  am  requesting  that  Non- 
Tiidians  have  the  right  to  direct  access  to  State  or  Fedoal  courts  in  Indian  related  matten. 

I  emphasize  that  I  am  not  wishing  to  take  away  the  powers  of  Tribal  Government  over 
their  own  people  and  lands,  but  Non-Indians  should  not  be  subject  to  the  Jurisdicti<m 
of  die  Tribes. 

The  American  public  when  traveling  through  Indian  Reservations  are  now  subject  to 
TribalJuiisdiction  and  Tribal  Court  ifthey  break  a  law  ca^  have  an  accid^il.  llus  will  put 
a  burden  on  the  American  PuUic  to  get  proper  insurance  to  protect  autos  and  machineiy. 

On  the  Crow  Indian  Reservation,  people  hving  on  their  own  deeded  lands  are  unable  to  get 
the  State,  Federal  or  Tribal  officers  and  officials  to  prosecute  Indians  fw  theft,  assault,  etc. 
becauseof  the  confusioa  of  Jurisdiction.  As  a  result  N<»i-Ii]dians  and  Indians,  alike,  do 
not  have  proper  protection. 

Our  Constitutiaiial  Ri{^  are  being  stripped  fiom  us  that  do  business  on  the 
reservations  and  we  definitely  need  kgislatian  that  will  establish  that  Non-Indians  and 
their  property  are  not  subject  to  Tribal  Jarisdktian. 

Veiy  Sincere^  Vours,P^^^/^5i^-^ 
cc.  Senat(»-  Craig  Thomas  //      \  \Jn^~ 

Senator  Slade  Gorton  Brad  Spear  /fs^p^ 

Senator  Al  Sinqnon  <P^ 

Senator  Conrad  Bums 
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104  Scott  Drive 

Sheridan,  Wyoming    82801 

S^tember  19,  1996 


Senator  John  McCain,  Chainnan 
Seoate  Committee  on  Indian  Af&iiB 
838  Halt  Senate  Office  Building 
Washington,    DC    20510-8450 


Dear  Senator  McCain: 


RE:  Senate  Committee  on  Indian  Afibirs 
September  24,  1996 


These  are  my  comments  which  I  would  ^spfredate  your  enteaiDg  in  the  record  for  the  above 
healing. 

It  is  essential  to  the  freedom  and  due  ptocess  of  Non-Indians  to  have  tribal  sovereign 
immunity  eliminated  tram  Non-Indians  and  their  psr^jerty.  I  am  requesting  that  Non- 
Indians  have  the  right  to  direct  access  to  State  or  Fedo^  courts  in  Indian  related  matters. 

I  emphasize  that  I  am  not  voahing  to  take  away  the  powers  of  Tribal  Government  over 
their  own  people  and  lands,  but  Non-Indians  should  not  be  subject  to  tfie  Jurisdiction 
uf  the  Tribes. 

The  American  public  wfaea  traveling  through  lodinn  Reservations  are  now  subject  to 
Tribal  Jurisdiction  and  Tribal  Court  if  they  txeak  a  law  or  have  an  accident.  This  will  put 
a  burden  on  the  American  Public  to  get  proper  insurance  to  protect  autos  and  machinery 

On  the  Crow  Indian  Reservation,  people  Uving  on  their  own  deeded  lands  are  unable  to  get 
the  State,  Federal  or  Tribal  o£5ccx5  and  officials  to  prosecute  Indiana  fer  theft,  assault,  etc. 
because  of  the  confusion  of  Jurisdictian.  As  a  result  Non-Indiana  and  Indians,  alike,  do 
not  have  proper  ptotecticxL 

Our  Constitutional  Rigfits  are  being  stripped  from  us  that  do  business  on  the 
leserviiliuns  and  we  definitely  need  legixlatian  that  will  establish  that  Ncm-Indians  and 
their  property  are  not  subject  ta  Tribal  Jurisdictian. 

Very  Sincaely  yours,yV.^np^M 
cc.  Senator  Craig  Thomas 

Senator  Slade  Gorton  Brad  Spear 

Senator  Al  Simpson 
Senator  Coorad  Bums 


BtyYours,\\.^02y^ 
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FIII.I.ER  RANCH 

P.O  Box  158 
Wvola.  Montana  59089 

September  19,  1996 


Senator  John  McCain 
Chairman  of  Senate  Af&irs 
838  Hart  Senate  Office  Buildinit 
Washington,  DC.  205 10-6450 

Dear  Senator  McCain: 

We  are  writing  this  letter  in  regard  to  the  hearings  requested  by  Senator  Slade  Gorton  to  be  held 
oa  September  24. 

We  are  residents  of  Big  Horn  County.  Montana,  and  citizens  of  the  United  States  of  America. 
Our  home  and  ranch  are  located  near  Wyola.  Montana,  and  are  within  the  boundaries  of  the  Crow 
Indian  Reservation.  We  are  non-Indians,  and  therefore  are  not  members  of  the  Crow  tribe,  but 
are  being  required  to  settle  our  leaial  disputes  by  going  through  tlie  Tribal  Courts.  Our  disputes 
should  be  presented  in  the  Federal  Courts,  and  tried  by  a  jurv  of  our  peers.  We  are  also  being 
threatened  with  taxes  on  our  property  by  a  governing  body  over  which  we  have  no  control, 
through  either  election  or  appointment. 

The  Fourteenth  Amendment  to  the  Constitution  states,  "All  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  provisions  of 
this  article." 

No  State  could  infringe  on  our  rights.  Surely  Congress  does  not  mean  to  abandon  all  its  non- 
Indian  citizens  that  live  on  reservations.  What  kind  of  country  is  this  when  there  are  "nations" 
within  a  nation  that  can  set  up  courts  and  tax  at  will?  We  believe  our  Constitutional  rights  are 
being  violated,  and  request  that  Congress  take  appropriate  action  to  rectify  our  situation,  and 
enforce  the  provisions  of  the  Fourteenth  Amendment. 

Sincerely, 


^_^^^^c^^A^\. 


\Charles  F.  Fuller 
MariWn  B.  Fuller 


xc:  Senator  Conrad  Bums 
Soiator  Max  Baucus 


908 


Senator  John  McCain 

Chrnrn.,  Senate  Committee  on  Indian  Affairs  on  Civil  Jurisdiction  in  Indian  Country 

Dear  Sirs 

In  June  of  this  year,  1996,  we  had  three  pickups  stolen  out  of  our  yeird,  another 
pickup  and  trailer  tampered  with,  our  private  residences  entered  and  vairlous  items 
stolen  including  two  older  rifles.  Attempts  to  get  any  help  from  the  County  Attorney 
the  County  Sheriff,  the  BIA  Inve  stigatlve  Officer,  the  Crow  Police  or  auiyone  that 
could  possibly  help  us  has  led  to  nothing  but  frustrat  Ion  and  futility. 

Because  of  juriadlctional  problems  nothing  Ccin  be  done  at  all  by  anybody.  These 
culprits  are  known  yet  they  sire  free  and  roaming  around.   There  is  no  one  to' help  us 
and  we  are  increasinglngly  subject  to  lawlessness  and  nowhere  to  turn. 

Reservation  courts  are  a joke.   Judges  with  no  education,  hand  picked  juries,  no 
right  to  your  own  legal  system.  The  Indians  are  alalmlng  Sovereignity  but  still 
rely  on  the  United  States  to  support  them  from  the  "cradle  to  the  grave"  This  Is 
racist  to  the  extreme,  unconstitutional,  and  illegal. 

We  would  like  to  be  treated  as  everyone  else  is  with  regard  to  law  and  order  where- 
ever  we  are.   Lives  axe  at  stake  here.  Those  of  us  on  this  Crow  Reservation  have 
been  here  going  on  four  generations  and  we  have  about  had  enough. 

Let  the  Indians  govern  themselves  if  they  must  but  let  us  be  governed  by  the  U.S. 
Constitution  free  and  equal. 

Sandra  J.  Smith 

HC  ^12  Box  570 

Busby,  My.  59016 

c  c  :   Senator  Sleule  Gorton 

Senator  Conrad  Burns 

Senator  Max  Baucus 
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September  20,  19% 


Senator  John  McCain 

Chairman- Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  D.C.  20510-6450 

Dear  Senator  McCain: 

Request  this  letter  be  made  part  of  hearing  record  of  hearing  by  Senate  Committee 
on  September  24,  1996,  Indian  Affairs  on  Civil  Jurisdiction  in  Indian  Country. 

The  controversy  surrounding  the  rights  of  the  Native  American  people  has  been  a 
concern  for  generations,  but  there  must  come  a  time  when  this  issue  is  put  to 

rest. 

Don't  we  believe  in  the  Pledge  of  Allegiance  anymore?  Whatever  happened  to  the 
deep  feeling  that  rises  up  inside  of  us  when  the  words,  "I  pledge  allegiance  to 
the  flag  of  the  United  States  of  America  and  to  the  Republic,  for  which  it 

stands,  one  nation  under  God "   This  has  been  a  cornerstone  of  what  o'ir 

country,  sadly  enough,  use  to  believe  in.  It  does  not  say  sovereign  nations,  or 
nations,  but  one  nation.  The  sovereign  nation  concept  should  never  have  been 
recognized,  it  only  succeeds  in  dividing  different  ethnic  groups  further  apart. 

We  only  have  one  court  system  that  we  as  citizens  should  honor  and  abide  by  and 
that  is  the  American  court  system.  Tribal  court  serves  the  Indian  people  and 
their  reservations,  but  anyone  that  has  to  live  within  or  near  the  bounds  of  the 
reservation  know  that  it  is  ridiculous  to  expect  these  tribal  courts  to  be 
remotely  fair  or  objectionable.  Believe  it  when  it  is  said  to  you  that  there  is 
prejudice  against  the  white  people  and  it  is  being  allowed  to  thrive  here  in  our 
area. 

Think  about  the  rights  of  the  non- Indian  people,  we  are  the  ones  that  are  having 
them  blatantly  violated.  We  are  such  a  small  number  and  have  limited  cash  to 
expend  on  fighting  for  our  rights  that  are  suppose  to  be  protected  by  the 
constitution.  Equal  justice  is  sonething  we  also  have  a  right  to. 

We  are  honest  people  who  work  hard  to  make  a  living  for  our  families.  The  same 
values  that  built  this  country  decades  ago  are  practiced  by  us.  The  land  is  our 
home,  and  it  may  consist  of  500  acres  or  50,000  acres,  but  it  is  ours  and  we  are 
the  caretakers  of  it.  If  you  were  to  find  someone  violating  your  personal 
property  or  home  and  nothing  could  be  done  about  it  due  to  some  of  the  similiar 
issues  we  are  facing  now,  wouldn't  that  alarm  you  to  the  point  of  doubting  the 
justice  of  it  all?  The  justice  you  would  receive  as  a  white  person  in  tribal 
court  makes  a  mockery  of  the  judical  system.  Sadly  enough,  the  person  who  did 
the  injustice  would  never  be  held  accountable  for  their  actions.  It  is  the 
truth,  because  we  live  this  day  after  day. 

Theuik  you  for  your  tiae. 

Sincerely,         j  } 


David  and  Kathy  Belvey /        /] 
HC  42  Box  630,  Busby,  TTT  59016  ^ 
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MONTANA  HOUSE  OF  KEPHESENTATIVKS 


REPRESENTATIVE  ULA  V.  TAYLOR  "*"""^^!.^  ,„oee 

HOUSE  DISTRICT  5  NATURAL  RESOURCES 

AGRICULTURE 

HELENA  ADDRESS:  STATE  ADMINISTRATION 

CAPITOL  BUILDING 

HELENA.  MONTANA  59620-0400 

PHONE;  (406)444-4800 

HOME  address:  September  21.   1996 

BOX  595.  KIRBY  ROUTE 
BUSBY,  MONTANA  59016-0595 
PHONE:  (406)757-2236 

Senator  John  McCain 

Chairman  Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  D.  C.     20510-6450 

Dear  Senator  McCain: 

Thank  you  for  recognizing  and  addressing    through  this  hearing  the  problem 
of  jurisdiction  of  non-Indians  and  non-Indian  lands  within  the  exterior 
boundaries  of  the  reservations.     In  our  case  the  reservation  is  the  Crow 
Reservation  in  Montana. 

We  are  non-Indians  residing  on  deeded  land  within  the  Crow  Reservation. 
We  are  United  States  citizens  and  Montana  residents  and  are  subject  to 
county,  local,  state  and  federal  taxes  .    We  are  governed  by  the  laws  of  the 
United  States  and  the  state  of  Montana.     However,  we  are  also  supposedly 
under  the  jurisdiction  of  the  Crow  Tribe  and  their  laws  and  tax  codes  and 
their   court   system. 

As  you  well  know  somewhere  close  to  half  of  the  Crow  Reservation  ,  if  not 
more,  is  owned  by  non-Indians.     The  issue  of  jurisdiction  is  becoming  one 
of  the  most  divisive  issues  separating  people  on  this  reservation. 

The  issue  of  taxation  without  representation  was  settled  years  ago  in  this 
country  by  a  Revolution.     Don't  keep  ignoring  this  issue  hoping  that  it  will 
go  away-     It  will  not.     Through  our  Constitution  we  as  United  States 
citizens  are  guaranteed  due  process  of  the  law.     Let  the  process  be  through 
the  state  and  federal  courts  where     laws  passed  through  the  democratic 
process  are  judged. 
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I  represent     this  district  where  we  live  as  a  Representative  for  the  State 
of  Montana.     My  district  has  both  Indians  and  non-Indians  both  on  and  off 
the  Crow  and  Northern  Cheyenne  Reservations.     I  work  very  hard  to 
represent  all  of  these  people  equally.     Our  legislature  works  to  fund 
education  for  all  schools  equally.     We  work  for  a  strong  economy  that 
employs  all  people  equally.     We  struggle  with  tax  issues,  employment, 
roads,  health  care,  etc  for  everyone  within  our  state  equally.       Yet  this 
jurisdiction  issue  treats  people  unequally     and  only  causes  division.     The 
issue  of  tribal  jurisdiction  on   non-Indians  within  the  exterior  boundary  of 
the  reservation  creates  disincentives  for  businesses  to  locate  on  the 
reservations  and  instability  and  uncertainty  for  those  already  here. 

Our  family  was  one  of  the  few  families  that  Congress  moved  onto  the 
reservation     by  the  settlement  of  the  107th.     That  move,  among  other 
things,     meant  that  our  residences  are  now    on  the  reservation  and  under 
tribal  jurisdiction.       We  still  are  responsible  for  all  our  same  tax  bills  as 
before,  however,  now  we  are  subject  to  tribal  taxing  laws     and  tribal 
courts  with  no  vote  or  say. 

As  we  try  to  work  through  these  issues,  the  insurance  companies  are 
beginning  to  question  their  ability  to  insure  where  there  are  continual 
questions  of  court  remedy.    The  banks  are  beginning  to  look  at  loans  made 
to  businesses  on  the  reservations  where  they  may  have  no  recourse  to 
recover  property.     Please  try  to  realize  this  problem  for  the  severity  that 
exists. 


Sincerely, 
Lila  V.  Taylor 
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To  the  Honorable  Senator  John  McCain, 

Chairman  of  the  Senate  Committee  on  Indian  Affairs, 
Concerning  the  issues  of  tribal  immunity  and  their  effects  on  non-Indians. 

Before  the  Crow  Boundary  Settlement  Act  of  1994  %%  of  my  deeded  property 
lay  outside  the  Crow  Reservation  Boundary.,  today  %%  lies  within  the  Reservation. 
Due  to  this  act  of  congress   certain  intrinsic  rights  as  a  United  States  citizen  have  been  stripped 
from  me  and  all  the  other  landowners  involved  . 

The  Declaration  of  Independence  states,  as  one  of  its  major  grievances  against  Great  Britain, 
"for  impo«ng  taxes  on  us  without  our  consent".  We  are  now  taxed  without  representation  one  of 
the  issues  guaranteed  us  in  the  Constitution. 

In  property  di^xites  we  are  required  to  "exhaust  civil  remedies  in  the  tribal  courts  before 
filing  in  the  state  or  fedoal  courts".  Article  VI  of  the  Bill  of  Rights  guaranteed  citizens  the 
right  of  access  to  an  impartial  jury.  When  a  jury  consists  of  men  and  women  drawn  from  any 
one  common  denominator  ,no  matter  what  it  is,  how  impartial  can  it  be? 

I  beseech  the  committee  to  be  cognizant  of  the  concerns  and  fears  of  non-indians  with 
propoty  within  reservations.  I  did  not  choose  to  have  property  on  the  reservation,  I 
as  well  as  all  the  others  involved  feel  that  not  to  be  governed  and  ruled  by  the  Constitution  of 
United  States  is  a  pwpetiation  of  our  rights  as  United  States  citizens. 


Sincerdy, 


-^-\!\::^,^^c 


Jessie  E.  Huffinan 
HC  42,  Box  640 
Busby,  MT    S9016 
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Waiter   J.    Taylor   Jr. 

HC42    Box    595 
Kirby,    MT.    59016 


September  21,    1996 


Senator  John  McCain 

Chairman   Senate   Committee   on   Indian  Affairs 
838   Hart   Senate   Office   Building 
Washington,   D.  C.     20510-6450 

Dear  Senator  McCain: 

I  am  a  non-Indian  that  owns  land  within  the  exterior  boundary  of  the 
Crow  Reservation  in  southeastern  Montana.     My  family's  ranch 
headquarters  was  put  on  the  Crow  Reservation  with  the  enactment  of 
Public  Law   103-444  Nov.  2.   1994     "Crow  Boundary  Settlement  Act  of 
1994".     Our  biggest  problem  since  that  time  has  been  being  put  under  Crow 
Tribal  jurisdiction.      I   will   not   go   into  the   inequities  this  'Crow   Boundary 
Settlement  Act  of  1994"  did  to  the  people  like  my  family  who  own  land 
within  the  disputed   land  lying  between  the  1891    Survey  line  and  the  107 
Meridian. 

More   importantly   for   this   hearing   on   the   effect   of  tribal   jurisdiction 
on   non-Indians  within  the  exterior  boundaries  of  an   Indian   Reservation, 
one  must  first  recognize  the  difference  between  an  open  reservation  and  a 
closed  reservation.     The  Crow  Reservation  is  an  open  reservation  which 
means  a  large  amount  of  land  is  owned  by  non-Indians    approximately    fifty 
percent.    The  landowners  who  have  fee  patents  on  this  land  ,  can  be  Indian 
or  non-Indian.     They  pay  County  and  State  property  taxes.  I  am  eligible  to 
vote  and  elect  the  government  which  levies  these  taxes.     The  Indians  are 
also  eligible  to  do  the  same.     The  problem  comes  when  the  Crow  Tribe 
levies  taxes  on   non-Indians  within  the  exterior  boundary  of  the 
reservation,  as  we  have  no  vote  in  the  election  of  their  government.     The 
court   system   which   we   appeal   to   also  falls   under  Tribal  jurisdiction. 

Our  local  law  enforcement  and  game  warden  have  no  jurisdiction  on 
violations  on  fee  patent  land  involving  tribal  members.  I  have  never  had 
the  Bureau  of  Indian  Affairs  respond  when  called  for  help  on  violations, 
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and  we  have  some  cases  documented.    They  always  try  to  turn  the 
violations  over  to  the  deputy   sheriff  who   has   no  jurisdiction. 

I  feel  it  is  time  the  U.S.  Congress  stops  perpetuating  discrimination 
between  Indians  and  non-Indians  within  exterior  boundaries  of  Indian 
Reservation.    Only  the  U.S.  Congress  has  the  power  to  do  this,  and  it  is  in 
the   best   interest  of  both   parties. 

Thank  you  for  the  opportunity  to  explain  our  situation.  1  hope  you 
will   work   to   correct   this   disparity. 


Sincerely    yours; 

ij:-  fr       '.   '  .^  ■:■(■■> 
Walter  J.  Taylor  Jr. 
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Z  RANCH 

HC-42,  Box610 
BUSBY,  MONTANA  59016 


September  21,  1996 


Senator  John  McCain 

Chairman  Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  DC.  20510-4701 

Dear  Sir, 

I  request  this  letter  be  made  part  of  hearing  record  of  hearing  by  Senate  Committee  on  September 
24,  1996,  "Indian  Affairs  on  Civil  Jurisdiction  in  Indian  Country". 

I  am  writing  this  letter  to  request  you  vote,  YES,  granting  non-Indians  and  non-Indian  property 
within  the  boundaries  of  Indian  reservations  to  be  under  the  jurisdiction  of  Federal,  State,  and 
local  courts  and  governments,  not  tribal  jurisdiction.  As  non-Indians  we  have  NO  vote  in  Indian 
law  or  taxation  issues.  We  belong  under  local.  State,  and  Federal  jurisdiction. 

As  a  footnote,  we  had  property  placed  within  an  Indian  reservation  boundary  in  the  107th 
Meridian^«ttlement  with  the  Crow  Tribe,  this  was  accomplished  with  NO  consultation  with  the 
Isold  owners. 

Any  hi^you  can  give  to  us  will  be  greatly  appreciated. 

Sincerely, 

Dwight  S.  Ferguson 


cc: 

Senator  Slate  Gorton 
Senator  Conrad  Bums 
Senator  Max  Baucus 
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MY  NAME  IS  G.L  JAMES,  IM  NOT  SPEAKING  FOR  THE  TRIBE  BUT  AS  A  TRIBAL  MEMBER   "  • 
fNOT  HEAR)"    THINGS  POKES  DON'T  LIKE  TO  HEAR  IT  WASN'T  ME  WHO  DID  THAT  SO 
DON'T  BRING  THAT  CRAP  TO  ME  AND  LAY  IT  ON  MY  DOOR  STEP.  THAT  I  HAVE  TO  BE 
RESPONSIBLE  FOR  SOMEBODY  ELSES  ACTIONS    I  WANT  TO  BRING  FORTH  HOW  PEOPLE 
GET  INTO  POSITION  THAT  THEY  WERE  IN  OVER  HERE  TO  SELL  THEIR  PROPERTY     I  WAS 
BORN  HERE.  I  WAS  BORN  ON  MC  NEAL  ISLAND  IN  THE  MIDDLE  OF  THE  NOOKSACK 
I.     RIVER.  MY  FATHER  WAS  A  FISHERMAN  AND  HE  WAS  ARRESTED  SO  MANY  TIMES  FOR 
TR'VTNG  TO  EXITCUITE  A  LIVING  AS  A  HSHERMAN  AND  TRY  TO  FEED  HIS  FAMILY 
THAT  HE  WAS  FORCED  TO  SELL  EVERTHING  HE  HAD.  BECAUSE  THE  STATE  AND 
THEIR  POLICYS  WERE  FORCING  THEM  NOT  TO  BE  ABLE  TO  MAKE  A  LIVING.  NOW 
YOU  SAY  GEE!    BUT  THESE  PEOPLE  SOLD  THEIR  PROPERTY    IT  DOSEN'T  MAKE  IT 
RIGHT    rr  ANGERS  ME  WHEN  SOMEBODY  POINTS  OUT  HERES  A  CONTRACT 
SOMEBODY  SOLD  THAT  LAND  AND  WE  NOW  HAVE  A  RIGHT  TO  IT  AND  YOU  ARE 
PREVENTING  US  FROM  GETTING  TO  IT    IGNORING  THE  FACT  THAT  IT  SHOULDEN'T 
HAVE  HAPPENED  IN  THE  FIRST  PLACE.  SOME  POKES  MAY  CALL  IT  RACISM  I  CALL  IT 
LOOK  BACK.  NO  BODY  WANTS  TO  LOOK  BACK  AND  SEE  WHAT  HAS  ACCRUED  TO 
ALLOW  THAT  TO  HAPPEN  IN  THE  FIRST  PLACE    YOU  MENTION  SOME  OF  THE 
COUNCIL  PEOPLE  THEY  WERE  ALL  FOR  IT.  I  WAS  ON  THE  COUNCE.  FOR  7  YEARS,  I 
DID  SOMETHING  THAT  THE  PEOPLE  DIDN'T  WANT  ME  TO  DO   THEY  TOOK  ME  OUT 
AND  MAYBE  RIGHFULLY  SO   THEY  HAVE  THE  ABILITY  TO  DO  THAT    YOU  LOOK 
BACK  AT  SOME  OF  THE  OLD  DOCUMENTS  THAT  WERE  PUT  TOGETHER  BY  THE 
SECRETARY  OF  STATE  BACK  IN  THE  40'S  AND  50'S  EDUCATING  PEOPLE  IN  THE  STATE 
ABOUT  INDIANS.  IT  WAS  A  PRETTY  GOOD  DOCUMENT.  BUT  YOU  DON'T  SEE  IT 
ANYWHERE  IN  THE  SCHOOLS  NOW  DAYS    THERE  IS  ON  PARAGRAPH  IN  THERE  ABOUT 
GOVERNMENT  AND  IT  MENTIONED  HOW  FRUSTRATING  IT  WAS  DEALING  WTTH 
INDL«iN  PEOPLE  AND  INDIAN  GOVERNMENTS    BECAUSE  SOMETIMES  THE  PEOPLE 
AGREE  WITH  THEIR  LEAX)ERS  AND  SOMETIME  THEY  DON'T.  SOMETIME  THEY  WERE 
ABLE  TO  AFFILATE  DEALS  AND  SOMETIME  THE  WERNT   BECAUSE  THE  PEOPLE  ARE 
THE  ONE'S  THAT  DICTATE  TO  GOVERNMENT.  NOT  THE  OTHER  WAY  AROUND.  SOI 
MAY  OF  LEARNED  SOME  OF  THOES  LESSONS  MYSELF,  HOPEFULLY  I  AM  LEARNING 
THEM  THAT  THE  PEOPLE  HAVE  TO  BE  INVOLVED  IN  WHAT  IS  GOING  ON.  I  DON'T 
SEE  A  WHOLE  LOT  OF  OUR  PEOPLE  HERE  TODAY  BUT  THERE  SOME  OF  THE  ONE  HERE 
TODAY  (2)  'VERY  UP-SET  ABOUT  THE  TRIBAL  COUNCIL  SAYING  YES!  GO  AHEAD 
ALLOW  THE  FOKES  TO  GO  OVER.  THERES  A  LOT  LOF  ANGER  HERE  ITS  NOT  RACISM 
ITS  ANGER  WERE  STTTING  HERE  TALKING  ALLOWING  FOKES  TO  GO  OVER  TO  AN 
ISLAND  THAT  WE  PRESERVE  AND  'VES  ITI  S  A  SERENE  PLACE.  THIS  WHOLE  COUNTY 
WAS  A  SERENE  PLACE  AT  ONE  POINT    ITIS  NOT  US  WHO  SCREWED  IT  UP.  ITS  NOT  US 
WHO  LOGGED  IT  OFF  AND  BEEN  SUCKING  OFF  ALL  WATER  AND  DIVERTING  IT  AND 
POLLUTING  IT  SO  NOW  IT  COMES  DOWN  TO  GEE!  THERES  VERY  FEW  PLACES  LEFT. 
LETS  PRESERVE  THE  INDIAN  RESERVATION  FOR  ALL  OF  US  THAT  SCREWED  UP 
EVERYTHING  ELSE.  THERE  IS  A  LIMIT  TO  WHAT  FOKES  CAN  SHARE.  ESPECL^LLY 
WHEN  THERE  IS  THING  GOING  ON  THAT  ARE,  LOOKS  LIKE  IF  WE  DON'T  ALLOW  IT 
AND  WE  ARE  TR'VTNG  TO  PROTECT  THE  PROPERTY  WE  HAVE  IT  IS  RACISM.  WHEN  ITS 
THE  OTHER  SIDE  OF  THE  FENCE  SAY  HO!  HO!  YOU  CAN'T  COME  ACROSS  HERE    YEA! 
ITS  IN  THE  BOUNDARIES  OF  THE  RESERVATION.  YOUR  NOT  GOING  ACROSS  THERE.  IF 
YOU  DO  WERE  GOING  TO  ARREST  YOU  AND  THAT  ISN'T  CALL  RACISM  ITS  CALLED 
PROPERTY  RIGHTS.  AND  PROTECTING  YOUR  OWN  PROPERTY    SO  I  THINK  AND  I  AM 
NOT  SAY  THIS  TO  HURT  ANYBODY.  JUST  TR'VTNG  TO  LET  YOU  KNOW  THAT  THERE 
ARE  DIFFERENT  POINTS  OF  VIEW  ABOUT  WHAT  HAS  ACCRUED.  MR  DEITCH 
MENTIONED  THAT  THIS  ISLAND  WAS  STOLEN  FROM  WHATCOM  COUNTY,  WHATCCM 
COUNTY  DIDN'T  EXIST.  THE  STATE  DIDN'T  EXIST  UNTELL  1889.  THE  TREATY  THAT 
SET  THIS  ALL  UP  WAS  1855    THERE  IS  A  LOT  OF  EDUCATING  THAT  NEEDS  TO  ACCRUE. 
MR  KENT  INVITED  US  OUT  HERE.  WE  CHOOSE  TO  PARTICIPATE  UNTELL  THE  LAST 
MOMENT   OUR  COUNCIL  SAID  MA'V^E  YOU  OUGHT  TO  BE  DOWN  THERE  SO  WERE 
HERE    THE  RELATIONSHIP  HAS  NOT  BEEN  VERY  GOOD.  ITS  BEEN  VERY  TENACIOUS. 
WE  HAVE  JUST  GIVEN  YOU  AN  EXAMPLE.  A  LOT  OF  YOU  MAY  HAVE  SEEN  WHAT  IS 
GOING  ON  WITH  THE  WATER  DISPUTE  OUT  HERE.  WE  OWN  75%  OF  THE  LAND  HERE. 
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EITHER  TRIBAL  OR  TRIBAL  INDIVIDUAL  OWN  75%  OF  THE  LAND.  25%  IS  NON-INDIAN 
OWNERSHIP.  3%  OF  THAT  LAND  IS  SUB  DIVIDED  LIKE  DOWN  HERE  AT  SANDY  POINT, 
GEORGA  MANNER.  USING  OVER  50%  OF  THE  WATER  AND  WERE  BEING  ASKED  TO 
SHARE.  SHARE  SOME  MORE    WELL  LOOK  AT  THE  RESULTS  OF  SHARING  AND  WHAT 
GOING  ON    YOU  HAVE  TO  LOOK  AT  THE  IMPACT  ARE  TO  OUR  PEOPLE  AND  THAT  THIS 
LAND  WAS  SET  ASIDE  FOR  OUR  SOLE  USE,  THAT  NO  NON-INDL\N  SHALL  RESIDE 
UPON  WITHOUT  OUR  PERMISSION.  WE  NEVER  GIVEN  THAT  PERMISSION    (MARLENE 
DAWSON)  I  HAVE  A  QUESTION  I  UNDERSTAND  IN  1934  THERE  WAS  A  FEDERAL 
REORGANIZATION  ACT.  ALL  TRIBES  IN  THE  UNITED  STATES  HAD  AN  OPPORTUNITY 
TO  ADDRESS  RATHER  THEY  WANTED  TO  CLOSE  OFF  THE  RESERVATION  AND  STOP 
THE  SALE  OF  THE  LAND.  TRIBAL  PEOPLE  SAID  WE  WANT  TO  LIVE  THE  AMERICAN 
DREAM  AND  BE  ABLE  TO  LIVE  OFF  THE  RESERVATION  AND  HAVE  A  CHOSE  OF 
SELLING  OUR  LAND.  (C.L  JAMES)  NO!  NO!  THIS  IS  NOT  TRUE,  THIS  IS  ABSOLUTELY 
REJECTED    (MARLENE  DAWSON)  THEN  HOW  DID  IT  GET  SOLD  THEN?    (G.L  JAMES) 
ANOTHER  LARGE  PARTY  HERE  IS  THIS  PICE  OF  PROPERTY.  BOYTON  PROreRTY,  DR. 
BOYTON  CONFICEATED  IT.  (MARLENE  DAWSON)  PRC»>ERTY  CONTINUES  TO  BE 
SOLD  TODAY    (G.L  JAMES)  WELL  YOU  SEE  IN  THE  CONSTITUTION,  OUR 
CONSTITUTION  THAT  THE  TRIBE  CAN'T  SELL  FT,  THE  BUREAU  TAKES  THE  POSITION 
THAT  YES  WE  CAN,  BUT  IF  YOU  GO  BACX  INTO  THIS  RESERVATION  UNDER  THE 
GENERAL  ALLOTMENT  ACT,  WHICH  YOU  MAYBE  REFERRING  TO,  WHICH  WAS  1889 
PEOPLE  CAN  SELL  THERE  PRC»«ITY,  THIS  TRIBE,  THIS  RESERVATION  WAS  NOT  SET 
UP  UNDER  THE  GENERAL  ALLOTMENT  ACT,  IT  WAS  ASSIGNED  NOT  ALLOTTED    AND 
THERE  IS  A  DIFFERENCE  BETWEEN  ASSIGNMENT  AND  ALLOTMENT.  ASSIGNMENT 
YOU  GET  TO  USE  IT  AND  IF  YOU  DONT  USE  IT.  IT  GET  ASSIGNED  TO  SOMEONE  ELSE. 
SO  THERE  IS  DIFFERENCES  HERE.  EX)  WE  AGREE  WHAT  HAS  HAPPENED  NO.  LUCE  I 
WAS  SAYING  DR.  BOYTON  OVER  HERE  GOT  THAT  WHEN  AFTER  SOMEONE  DIED  THAT 
HE  WAS  TAKING  CARE  OF,  PROPERTY  HAS  BEEN  INHERITED  OUTSIDE  OF  TRIBAL 
OWNERSHIP  BY  BEING  INHERITED  BY  CANADAN  INDL^VNS,  WHICH  THE  UNITED 
STATES  C0NC:EDERS  NOT  AN  INDIAN.  LOT  OF  THAT  HAS  ACCRUED,  PEOPLE  HAVE 
OPTED  TO  TRY  AND  SELL  THERE  PROPERTY  AND  THE  BIA  AGREED  WITH  THEM  AND 
HAS  ALLOWED  THEM  TO  DO  IT. 
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104  Scott  Drive 
Sheridan,  Wyomii^  S2801 

September  3,  1996 

Jaseph  P.  Mazuiek 
Alioniey  Geuerai 
State  of  M(X)laua 
Post  Office  Box  201401 
Helena,  Montana    59620-1401 

Dear  Nlr.  NIazurek: 

I  am  forwarding  you  herewith  -  a  copy  of  intbmtation  on  the  theit  of  3  pickups  from  the 
Spear  O  Ranch  of  Busby,  Montana   and   a  copy  of  a  incident  tliat  occuned  with  James 
I-kmilton  of  Decker,  Montana.   Both  of  these  incidences  bappeucd  on  or  adjacent  to  the 
Crow  Indian  Reservation. 

The  Spear  O  Ranch  theft  of  3  pickups  is  in  iimbo  -  nothing  has  been  done  yet,  I  guess. 
On  AugU3t  2 1 , 1 996 1  visited  with  Wesley  Stops,  BIA  Criminal  InvestigatM".   He  advised 
me  that  the  people  involved  with  the  theft  had  been  arraigned,  charged  and  sentenced.  I 
asked  tor  a  written  disposition  of  the  case  and  he  advised  me  to  get  it  trom  the  Tribal 
Prosecutor  -  Marjorie  Iron  Maker.    N^Is.  Iron  Ivlaker  did  not  know  anything  about  the  case 
and  said  she  would  look  for  it  and  to  call  her  back  in  a  few  idays. 

On  Monday,  August  26,  1996, 1  called  Marjorie  hron  Maker  and  she  advised  that  she  has 
not  had  time  io  look  for  the  iile.  I  called  Wesley  Stops  and  he  advised  that  he  will  check 
with  her  to  see  what  the  disposition  was. 

(>n  this  date,  September  3,  1996, 1  again  called  tor  Wesley  Stops  at  8: 10  AM  and  again  at 
2:PM  -  the  police  seoBtaiy  said  he  wasnt  in  both  limes.    I  also  called  for  Ivlarjorie  Iron 
Maker  at  the  same  time  and  she  was  not  in  the  first  time  I  called  aud  the  second  time  I 
was  told  by  the  fellow  answering  that  perhaps  she  was  not  back  from  her  vacatioiL 

Also,  on  ihis  date,  I  called  the  Big  Hran  County  Attomey,  Christine  Cooke  and  she 
advised  that  she  has  not  heard  from  the  Federal  Att(»ney  -  Shirley  Briney  and  will  call  her 
this  afternoon  as  to  her  opinion. 

Your  advice  would  be  appreciated  as  to  any  other  steps  that  we  can  take  in  this  situatioa 

Sincerely  yours. 


U/'v'-^   aJ^    /oo.^U.u  Chairmank,N&6AReservaton^latioM 


V 


^ye^_  -v  -r'^ji.    'Uvf ''I j -'■■'''':  ■■■'■   ' 
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A  SHORT  REPORT  ON  SOME  VISITATIONS 
3  Picioips  stolen  at  SPEAK  O  RANCH 

Medicine  Hoise,  Sr.,  SlierifTof  Big  Horn  County,  Moutaoa.  He  advises  that  things  are  d 
one  a  different  way  than  many  years  past,  now.  Deputy  Price,  if  not  certain  of  his  position, 
will  turn  in  a  report  to  the  County  Attorney  -  who  in  turn  will  advise  what  is  needed  and 
then  he  will  act  on  that  infonnation. 

July  24,  1996:      Sandra  Smith  and  I  met  with  Wesley  Stops,  Sr.  at  Crow 
Agency,  Montana.    Mr  Stops  is  the  BIA  hivestigative  Officer.  When  Sandra  showed  him 
the  information  and  after  some  brief  discussion,  he  remarked  that  he  should  have  been 
luformed  by  the  other  officer  so  that  he  coiild  liave  made  a  complete  investigation.    He 
advised  that  they  know  this,  but  he  was  not  aware  of  the  incident  imtil  several  days  later 
when  Gtos  Venire  said  lie  was  sending  hun  a  report,  which  he  had  not  received  yet. 
Now,  he  saj's  he  cant  take  pictures  or  finger  prints,  etc.  because  the  evidence  has  been 
moved.    He  advised  Sandra  that  he  wanted  to  iutciview  her  husband,  the  Bahiu's,  and 
tlie  people  at  tlie  Kirby  Saloon,  etc.,  in  the  next  few  days. 

Wednesday,  July  3 1,  1996:     Sandra  and  I  met  with  Christine  Cooke,  Big  Hom 
County  Atty..  She  advised  that  she  has  sent  infonnation  to  the  Federal  Attorney  and  that 
Shelley  Briney  has  been  assigned  to  the  case.  Ms.  Cooke  will  contact  her  and  see  if 
her  office  can  prosecute  tor  auto  theft.  They  would  have  to  prove  that  Victor  Kermedy 
knew  that  the  1990  GMC  was  stolen  -  otherwise  it  would  be  using  without  permission, 
^^-lien  asked  about  the  others  being  on  deeded  lands  on  Corral  Creek,  she  rephed 
that  the  STATE  has  no  jurisdiction  on  lands  in  INDIAN  COUN'^Y. 
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3  STOLEN  PICKUPS  -  SPEAR  O  RANCH 
BUSBY.  MONTANA   59016 

Soaii»iru£,betvve«u5:30  AM  tuid  8:30  AM,  Juiie6, 1996,  fivg  Inakn  pgopi^  «««<><<  Priyfltf  I7ff(W  ^  -""^ 
utuic  ftpeur  w  luuica  bouipaay,  oi-tfusoy,  jfioauLiUL  -Miis  ranca  is  tocuca  on  loe  brow  iuuiau  Kescrvauou 

adjacent  to  the  Nc«them  Cheyome  ladion  Rcseniitioa 

These  people  entered  the  home  of  George  and  Sandra  Smith.  They  took  tapes  out  of  the  stereo  upstair^  a 

motorcycle  helmet  off  the  bench,  and  went  downstairs  to  a  bedroom  and  toc^  a  motorcycle  light  lens  out  of 

tiie  room  and  took  them  outside  into  the  yard. 

These  people  arrived  at  the  Spear  O  Ranch  driving  a  red  car  which  evidently  ran  out  of  gas. 

These  people  tried  to  take  a  red  199S  Fotd  pickup  that  was  in  the  same  yard  hitched  to  a  gooseneck  trailer. 

which  they  damagfd  by  trying  to  jack  up  the  pickup  up  off  the  ground.  They  left  the  Ughts  and  radio  oo  and 

threw  stuff  out  of  the  pickup  onto  the  ground,  including  the  keys. 

They  took  a  yellow  1975  Furd  Flatbed  pickup  (4x4)  and  a  brown/tan  1979  4x4  pickup  and  drove 
them  up  Conal  Creek  about  6  miles.  The  1979  pickup  was  driven  off  the  road  into  the  Uush  on  the  Fee 
properly  of  Tmiey  Jdunsoo.  Tlie  1975  pickup  was  driven  off tlie  coUle-guard  (joing  from  the  Johnson 
fee  i<umL>  U>  the  Eiiiii  Bahiu  fee  laud.     Tlic  1979  was  bhdly  scraliJictl  up  iu  th<:  brush  aud  the  1979  pickup 
had  the  frame  b<iit  and  torn  up  in  the  catlleguard. 

Later  in  the  morning,  Paula  and  Emil  Bahm  noticed  the  pickup  off  the  road  oa  thair  side  of  the 
cattlcguard.   They  found  an  Indian  •  passed  out  and  badley  beaten  -  in  the  pickup.  They  called  the  ShcrifTs 
office. 

Dq>uty  George  Rogers  of  the  County  SheriflPs  office  and  Albert  Gros  Ventre  of  the  Crow  Police 
came  over  about  noon.   They  idcntiGed  the  fellow  in  the  pickup  as  Hugh  J<^  Stops.  They  were  told  by 
Stops  that  the  othenim'olved  were:  Victor  Kennedy,  Curtis  Iron,  and  Garret  Door,  Jr. 

Thry  located  the  1979  Ford  in  the  brush  not  very  iar  from  the  1975  flatbed.    By  following  the  tracks 
Rogen,Groc  Ventre,  and  ttieBahm's  went  down  to  the  Torrey  Johnson  ranch -about  1  - 1/2  miles  down  the 
creek.    1  hey  Ibund  evidence  indicating  that  the  Indian  boys  entered  the  garage,  went  upstairs  and  found 
ttie  kevs  to  the  OMC  19V0  Extended  Pickup  m  a  jewelry  box.    Mr.  Hatim  noticed  tliat  two  rifles  were  nussing 
from  the  gun  rack  -  a  iU.U6  with  a.  scope  and  a  compass  buik  iiBo  the  stock;  and  a  .22  boh  action  riile  with 
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a  5  bullet  clip.  TUe  JoimsoD  Ranch  is  deeded  piopaty  also. 

TUt:  nUUUUk  4WWK  iU<C  1!>!>0    0»40,  WlUm  UiMl  <i.>UU>  UiU  tUUUMtMl  Ul  UK  tMM,  alHU  leA  UiC  p[«UU»S. 

It  is  believed  that  Gros  Ventre  took  Hugh  Stops  back  to  Crow  Agency  Police  Dq)aitincnL  Deputy  Rogers 
and  Gros  Ventre  drove  to  the  Spear  O  Ranch  and  talked  with  George  and  Sandra  Smith,  who  had  just  returned 
from  helping  some  neighbors  brand  at  about  5:30  this  monung. 

On  July  7, 1996,  at  about  3:30  PM,  George  Smith  saw  the  1990  GMC  coming  frtrm  the  Sheridan 
direction  on  the  Rosebud  Ro«d  near  the  old  X4  Randi  on  Indian  Creek  He  followed  them  to  the  Kirby 
Saloon.    The  SherifFs  office  was  called.  It  was  reported  that  Dexter  Falls  Down  refused  to  go  to  the 
Kiihy  Saloon  because  it  was  off  the  Reservation.  Deputy  Lan7  Price  was  sent  over.  Dick  Roebling  had  the 
bartender  make  the  call  to  the  Sheriff. 

Larry  Price  amved  about  an  hour  later   It  was  determined  that  Julia  Roundstone  was  tlie  driver  of 
the  pickup  (1990  GMC)  and  Victor  Kennedy  were  minors  (19  years  of  age).    The  other  two  were  aduhs: 
Melvina  Roundstone  and  Waldo  Roundstone  Wounded  Eye.     Deputy  Price  called  the  dispatcher  and 
reported  itis  fmdings.    He  was  instructed  to  bring  in  the  two  minors  on  a  "possession  of  alcohol"  charge, 
ajid  lui  11  LUC  odieis  IcKMc     Gcui  ^  Suiidi  was  ioTotuied  Uuu  siiice  the  oinie  of  then  was  cuuiiiiiued  on 
iiic  rtscrvbiion  liui  Deputy  Price  L.ould  not  arrest  them  for  slealiu)j  ihe  vehicle  -  he  had  no  jiirisdiciiori. 
N<ju>:  ufthe  tools  were  in  the  buck  uf  Uie  pickup. 

Tools  missing:  3/4  "  drive  sockets  and  handles;    speed  ratchet;    hydrauUc  jack;   small  set  of 
1/2"  sodccts  and  dri^'c  handle;    and  a  new  Ilomelite  Chain  Saw,    in  addition  to  die  rifles. 

On  Monday,  the  1 0th  of  July,  Leota  Stops  and  a  fellow  \^4io  did  not  wish  to  state  his  name, 
came  to  the  Spear  O  Ranch  to  get  the  red  car.    They  could  not  get  it  started.    Sandra  called  Teir>'  Tolou 
and  then  the  Crow  Police  -  who  asked  that  they  not  klet  the  red  car  get  away.  They  came  in  about  an  hour 
and  took  possession  of  the  red  car.    Leota  Stops  and  fiiend  were  gone  by  this  time. 

Page  2  -  Stolen  pickups  report 
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RAC 


HGT 


WGT 


EYE 


SOC 


DOB 


Smt/Clothing/Etc. 


IRON    cepins 


SEX       RAC    I  HGT 


I 


WCT   jEYE      HAI 
wr"!    '■am 


»1         225-422A 


FORD       74 


SOC 


ooe 


Smt/Clothing/Etc 


VMO  VST 


VCO 


YELLOW 


CharactenslicsA/in  No. 


3/4  TON  FLAT  BED 


22T-34AC 


FORD  79 


BRO/CRM 


4X4 


-=m 


rsjT^r 


Disp. 
DB 


I'M  CALLING  FOR  GEORGE  AND  SANDRA  SMETH  AT  THE  SPEAR  0  RANCH 


TEENAGE 


SON  IS  HOME  ALONE,  THEY  ARE  AT  A  BRANDING,  THEY  HAD  TWO  VEHICLES' STOLEN 


Oil. 


LAST  NIGHT,  SUSPECTS  LEFT  A  RED  DATSUN  CAR  80' S  NO  PLATES  IN  THE 


DRIVE  WAY,  WE  LOCATED  ONE  OF  THE  PICKUPS  ON  THE  OLD  JACK  OWENS  RANCH 


If.  Report 


Off..  [Report 
Yes. 


WITH  A    FWIIUl  TRIABLE  MEMBER  IN  THE  PICKUP  PASSED  XXXXX  OUT,  THE  OTHER 


Cit  Issued 


PICKUP  IS  STILL  MISSING 


2205  WE  HAVE  LOCATED  THE  OTHER  PICKUP  ABOUT  300  YARDS  FROM  THE  OTHER  ONE 


BUT  WE  HAVE  ANOTHER  STOLEN  PICKUP   22T-828C  90  GMC  EX-CAB  GRY  IN  COLOR 


CROW  AND  LAME  DEER  ADVISED 


1346-  I'M  CLEAR  FB 


HERE, 


I'LL  BE  GOING  OVER  SOIUX  PASS  TO  LODGE  GRASS 


-&4i- 


Officer  Assie.-^ed:^;<II^  y'C 
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On  or  about  November  4,  1994  at  appro  ximately  1 1  AM  I  heard  several  rifle  shots 
which  I  judged  to  be  on  my  property.  I  went  to  the  area  in  my  pickup.  There  I  discovered 
three  young  Indian  males  with  a  dead  doe  mule  deer  which  they  had  shot  and  field 
dressed.  I  questioned  them  and  wrote  down  their  names  and  a  complete  description  of 
their  4  wheel  drive  pickup.  I  sensed  that  there  was  another  dead  deer  in  the  area  but  they 
would  not  admit  it.  They  stated  that  they  believed  they  were  on  the  Crow  Reservation,  in 
the  Youngs  Creek  area.  In  reality,  they  were  in  the  Spring  Creek  area  and  approximately 
2  1/2  miles  east  of  the  eastern  boundary  of  the  Reservation. 

I  requested  them  to  leave  the  dead  deer  on  the  groimd  where  it  lay  and  to  get  in 
their  pickup  and  leave,  returning  the  same  way  that  they  had  come.  I  informed  them  that  I 
would  notify  the  game  warden  and  deputy  sherifif.  They  got  in  their  pickup  and  did  as  I 
had  said. 

Unknown  to  me,  our  game  warden,  Chris  Anderson  of  Colstrip,  MT  was  about  3 
miles  away,  talking  to  a  neighbor  of  mine,  John  Young.  They  saw  the  pickup  heading 
west  across  Youngs  land.  Anderson  gave  chase  and  apprehended  them  after  4  or  5  miles 
of  chase.    During  the  chase,  they  crossed  into  the  Reservation.  Anderson  crossed  the 
boundary  knowingly  under  the  rule  of  hot  pursuit.  The  chase  started  about  a  mile  east  of 
the  Eastern  Boundary  and  ended  approximately  3  miles  west  of  the  Boundary. 

The  three  young  men  had  blood  on  their  hands  and  clothes  and  blood  was  evident 
in  the  back  of  the  pickup.  They  admitted  that  they  had  shot  a  deer,  but  stated  that  a 
rancher  has  taken  it  fi-om  them.  Anderson  and  Young  guessed  that  it  must  have  been  me 
and  with  the  use  of  Andersons  radio  and  dispatcher  in  Hardin,  MT  contact  was  made  with 
me.  I  had  by  this  time  returned  to  our  house. 

Anderson  brought  the  three  individuals  to  our  house  where  he  questioned  them 
and  got  their  right  names.  The  names  they  had  given  me  were  false.  He  confiscated  their 
rifles,  charged  them  with  trespassing  and  hunting  without  a  Hcense  and  let  them  go.  After 
obtaining  a  statement  fi-om  me,  Anderson  and  I  returned  to  the  killing  site  and  picked  up 
the  dead  deer  plus  another  dead  deer  which  we  found  after  a  short  search. 

Their  trial  was  to  be  in  Justice  of  the  Peace  Court  in  Hardin  the  following 
Wednesday.  On  Monday  a  Crow  Game  Warden  told  the  J.P.  that  he  had  been  to  the  spot 
where  the  deer  were  killed  and  that  it  was  within  the  boundaries  of  the  Reservation.  He 
also  stated  that  Anderson  has  no  authority  to  arrest  a  Crow  Indian  on  the  Reservation. 
After  this,  the  J.P.  postponed  the  trail  indefinitley. 

Andserson  learned  of  this  development  and  came  to  see  me.  Using  a  tape 
recorder,  he  took  a  statement  fi-om  me.  I  stated  the  exact  legal  description  of  the  land 
where  the  incident  occurred  and  described  the  event  as  I  remembered  it.  He  took  a 
statement  from  John  Young  also. 


924 


When  this  evidence  was  presented  to  the  J.P.  court,  the  case  was  again  scheduled 
for  trail.  For  various  reasons,  it  kejrt  being  postponed.  Finally  in  June,  1995  I  was  served 
a  subpoena  to  appear  at  the  trail.  The  day  before  the  trail  I  was  notified  that  the  charges 
had  been  dropped  because  too  much  time  has  passed  for  the  defendants  to  receive  a  "fair 
and  speedy  trail". 

I  talked  to  the  Big  Horn  County  Attorney  and  her  deputy.  They  both  informed  me 
that  they  were  sorry  but  that  was  the  way  that  it  was.  I  believe  it  is  worth  noting  that  the 
County  Attorney,  Christine  Cooke  is  an  enrolled  member  of  the  Crow  Tribe. 

Chris  Anderson  told  me  that  this  was  the  most  open  and  shut  case  he  had  ever  seen 
and  would  have  been  easily  provable  in  court. 

This  statement  is  true  and  accurate  to  the  best  of  my  recollections.  I  will  provide 
more  information  at  any  time.  Further  proof  and  exact  dates  may  be  obtained  from  Mr. 
Anderson,  Mr.  Young  and  the  records  of  the  court  and  Big  Horn  County  Attorneys  ofiBce. 


-^^-j' 
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RE:  Septambvr  24,  1996  -  Bsna-ta  CommlCtaa  on  Indian  Affaira 
TO:  Sanaror  Conrad  Burna 

FROM:  Jim  Brown,  P.O.  Box  259,  Lodg«  Grsee ,  Montana   59050 
Dear  Conrad, 

Could  you  pleaea  direct  your  staff  to  have  thia  latter 
antarad  into  tha  raoord  for  the  upcoming  hearing  Septembor  24 
aponosored  by  Senator  Slada  Gorton  -  a  membar  of  the  Senate 
Committee  on  Indian  Affaira. 

Thank  you  for  your  continuing  repreaentatlon ! 
No.  pages   3 


W  iiu^     JL^       avJ   ft--  ---^   '^^"^  ^f       ^ 
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Senator  John  McCain 

Chairman  of  Senate  Indian  Affairss 
838  Hart  Senate  QFfica  Building 
Washing-con,  D.C. 

Dear  Senator  McCain: 


P.O.  Box  259 

Lodge  Grass,  Montana 

September  21,  1S96 


I  am  a  lifetime  resident  within  the  exterior  boundries  of 
the  Crow  Indian  Reservation  in  Montana.   This  is,  as  I  under- 
stand it,  one  of  the  few  if  not  the  only  reservation  that  is 
open.   That  is,  almpat  one  half  the  land  is  not  held  in  trust 
for  tribal  members,  but  is  held  in  fee  patent  status  by  non- 
Indian  owners  either  from  homesteads  or  sales  by  tribal  members, 
from  this  perspective  two  recent  extensions  of  Tribal  Bovereignty 
are  very  troublesome. 

The  first  is  reoent  unreetreined  exercise  of  jurisdiction  by 
Tribal  Courts  over  Non-Indians  illuetrated  by  the  case  of  Red 
Wolf  vs.  Burlington  Northern  Bailroad  Company  Inc.CBN)  tried  by 
a  jury  consisting  solely  of  enrolled  members  of  the  Crow  Tribe. 
It  was  determined  that  BN  was  liable  for  the  deaths  of  two  tribal 
members  when  a  oar  in  which  they  were  occupants  was  hit  by  a 
train  at  a  railroad  crossing  within  the  Crow  Indian  Reservation. 
The  jury  rendered  a  verdict  against  BN  with  each  of  five  heirs 
given  $50, OOP, DQQ.QQ .   The  damages  awarded  were  entirely  compen- 
satory and  no  evidence  of  economic  loss  was  presented.   I  fear 
that  having  to  defend  liability  litagation  in  tribal  courts  could 
quickly  ruin  me  financially  and  make  insurance  impoesibly  costly. 
I  don't  believe  I  should  be  denied  the  protection  of  the  due  pro- 
cess and  equal  protection  clauses  of  the  U.S.  Constitution  merely 
because  my  encestors  were  invited  to  homestead  land  on  an  Indian 
Reservation  or  bought  such  land  legally  or  drove  on  a  public  road 
across  such  e  reservation.   Tribal  courts  should  not  be  granted 
original  and  appelate  jurisdiction  in  such  oases.   State  and 
federal  courts  afford  all,  including  residents  of  Foreign 
-countriea,  equal  rights  and  protections. 

The  other  main  issua  ia  taxation  of  Non-tribal  propertries 
or  business  on  Non-tribal  lands  by  Tribal  governments  where  Non- 
tribal  members  have  no  status  or  representation  and  therefore  no 
recourse  against  any  tax  made  unfair  or  unjustly  burdensome. 
Judgements  could  force  me  to  lose  my  property  and  livelihood  and 
force  other  business  to  leave  the  reservation  or  not  come  to  it 
causing  severe  economic  loss  to  tribal  and  non-tribal  members 
alike. 
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X  feel  that  -thesa  ere  mejor  concarns  that  should  ba 
addresBBd  by  In  depth  atudy  end  finally  paaeaga  of  legislation 
that  facilltatBB  orderly  Pair  oommeree  and  produotlon  while 
at  tha  BBine  time  protacts  the  rights  of  all  involved  individuals 
and  antitiee. 

Binceraly , 


M.  James  Brown,  Jr. 


oet  Senator  Canrad  Burns 
Sanator  Max  Bauous 
Senator  Slada  Gorton 
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IVkiatana  Stockgrowers  Association 


Saving  Uonlajia°c  Cattle  IMustiy  StDCe  J884 


430  N.  Ctmoraki 

Pott  Office  Bm  16^9 
ReleM,  MT  99634 
Huoc  406/443-3430 
t»x:  406/449'5108 


OFFICERS: 

VittlienX 

Oeoige  HmEmiul 

Haidln 

Pint  VIcu  Pretldoit 

LynnCorfiwdl 

Claagow 

Second  Vice  Piwldent 

Keith  Btlet 

Oder 

Exec.  Vice  PmldBat 

iflin  Petetsoo 

tlufbiD 

BOARD  OP 
UIKECTORS: 

Jim  Almond 
Billiiigi/Uytharo 

Steve  Ctulstcniea 
CotvalUs 

JahaQnsde 
Unnep 

Tom  Horn 
Cabofen 

Don  Roes 
Chbook 

John  Matovicfa 


StereRoth 
Big  Sandy 

OaiyRuir 
Custei 

Rindyanith 
Gkai 

John  Swam 
Judith  Cap 


September  23, 1996 


U.S.  Senate  Committee  oo  Indian  Af&irs 
836  Han  Senate  Office  Buildiiig 
Washington,  D.C.  20510-8450 

Honoiable  Senators  and  Quests: 

As  president  of  the  Montana  Stockgrowers  Association  and  a  rancSer  that  owns  pniperty 
and  resides  on  the  Crow  Indian  Reservation  in  Montana,  tribal  sovereign  immunity  is  a 
very  un&ir  policy.  It  must  be  eliminated. 

As  non-tribal  members,  lancheis  CH)  Indian  iBservations  do  not  have  equal  protection  under 
the  law.  Non-tribal  members  have  no  standing  in  tribal  matters.  We  have  no  say  and  no 
right  to  vote  on  matters  of  taxatioa  We  are  subject  to  taxation  without  representatioa 

For  non-tribal  members  to  have  Ifae  freedom  and  due  |HX)cess  guaranteed  to  all  citizens  in 
the  Uiited  States,  tribal  sovereign  immunity  must  be  eliminated.  Additionally,  we  are  also 
requesting  tiie  rig^  to  direct  access  for  non  tribal  members  to  state  or  federal  court  in  tribal 
related  matters. 

On  behalf  of  the  4,000  members  of  the  Montana  Stockgrowen  Association,  your 
oonsidaation  to  this  very  serious  issue  is  ^predated  very  much. 

Sincerely, 


Oeoree  Haniiinond 


Oeoige 
President 


Senator  Conrad  Bums 
Senator  Max  Bancus 
Senator  Slade  Gorton 
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September  24.  1996 


STATEMENT  OF  MONTANA  GOVERNOR  MARC  RACICOT  BEFORE 
THE  SENATE  INDIAN  AFFAIRS  COMMITTEE 


I.  INTRODUCTION 

I  wish  to  thank  the  Committee  for  the  opportunity  to  submit  a  statement  on  a 
matter  that  has  great  importance  to  states  with  Indian  reservations.  There  is,  in  my 
view,  no  more  controversial  or  deeply-felt  issue  in  Indian  country  than  the  question  of 
tribal  jurisdiction  over  nonmembers.  From  the  tribes'  perspective,  the  ability  to  regulate 
oonduct  of  all  persons  on  their  reservations  goes  to  the  very  core  of  their  sovereignty; 
from  the  nonmembers'  perspective,  being  subjected  to  the  authority  of  a  government  in 
which  they  have  no  voice  violates  what  Justice  Kennedy  rightly  called  in  Duro  v.  Reina. 
495  U.S.  676,  694  (1990),  "a  fundamental  basis  for  power  within  our  constitutional 
system'-the  "consent  of  the  governed." 

At  the  outset  I  want  to  emphatically  urge  Congress  to  address  and  reconcile  the 
tribes'  and  nonmembers'  competing  visions  concerning  the  reach  of  inherent  tribal  and 
state  authority.  My  belief,  after  years  of  experience,  is  that  Congress,  in  all  likelihood, 
will  not  have  the  will  to  do  so,  but  I  cannot  overestimate  how  important  definition  and 
resolution  of  jurisdictional  issues  are  to  the  long-term  and  mutual  best  interests  of  both 
tribes  and  states. 

It  is  important  to  understand  that  everyday  there  is  a  significant  amount  of 
cooperation  that  results  between  tribes  and  states.  In  Montana,  for  instance,  there  are 
literally  hundreds  of  cooperative  agreements  between  the  State  of  Montana  and  the 
Indian  Nations  within  our  borders  that  allow  for  the  effective  transaction  of  business  on 
a  government-to-govemment  basis.  Whenever  and  wherever  there  is  irreconcilable  . 
difficulty,  it  is  inevitably  because  of  questions  concerning  jurisdiction. 
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Neither  the  states  nor  the  tribes  created  these  jurisdiction  problems.  The 
constant  failure  of  Congress  to  assume  its  responsibility  to  resolve  these  issues  over 
the  last  century  and  longer,  along  with  the  plodding,  inconsistent,  and  largely  impotent 
attempts  of  various  courts,  mostly  federal,  to  fill  the  void  left  by  Congress,  has  relegated 
both  tribal  members  and  nonmembers  to  constant  uncertainty  and  acrimony.  It  is  a 
preposterous  situation  that  strains  the  fabric  of  our  mutual  existence  sometimes  to  near 
breaking  point.  At  best,  allowing  this  situation  to  develop  and  persist  has  been  the 
product  of  benign  neglect.  At  worst  it  is  an  unacceptable  denial  of  responsibility  that 
works  substantial  injustice  to  Indians  and  non-Indians  alike. 

My  hope  is  that  Congress  will  find  the  courage  to  address  the  transcendent  issue 
of  jurisdiction  in  the  most  definitive  terms  possible. 

Those  jurisdictional  principles  that  apply  to  criminal  cases,  although  complex, 
are  not  for  the  most  part,  the  subject  of  daily  controversy.  Parenthetically,  however,  I 
would  point  out  that  appropriate  enforcement  resources  for  federal  and  tribal  authorities 
on  some  reservations  are  completely  inadequate. 

The  most  significant  difficulty  is  with  tangled,  imprecise,  inconsistent  and,  in 
many  instances,  as  yet  unknown  civil  regulatory  and  adjudicatory  jurisdictional 
principles.  In  Montana  whenever  a  noncriminal  jurisdictional  problem  arises  because 
the  parties  don't  know  where  they  stand,  the  State's  position  is  that  the  individual  tribe 
has  jurisdiction  over  tribal  and  trust  lands,  while  the  State  has  jurisdiction  over  nontribal 
lands.  Although  such  a  position  may,  in  the  wisdom  of  Congress,  need  further 
definition,  I  believe  such  a  jurisdictional  rule  vindicates  and  respects  the  sovereign 
interests  of  both  states  and  tribes,  and  places  both  parties  in  co-equal  positions. 

As  mentioned  eariier,  I  have  grave  doubts  that  Congress  will  go  as  far  as  it 
should,  and  that  in  fact  the  focus  of  this  hearing  will  be  confined  to  property 
transactions.  If  that  is  indeed  the  case,  I  would  urge  Congress  to  consider  legislation  to 
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resolve  definitively  the  previously-described  inconsistent  visions  of  jurisdictional 
authority  in  an  expeditious,  hopefully  cost-effective  manner,  by  reopening  the  doors  of 
federal  courts  to  claims  by  nonmembers  that  tribes  have  exceeded  the  scope  of  their 
regulatory  authority.  These  doors  have  been  closed  by  unfortunate,  and  quite 
misguided,  decisions  in  those  Circuit  Courts  of  Appeals  ~  the  Eighth,  Ninth  and  Tenth 
-  where  most  Indian  country  is  located.  In  this  regard  I  ask  only  that  nonmembers  be 
accorded  the  same  access  to  federal  courts  that  tribes  have  when  seeking  to  have  the 
scope  of  their  inherent  authority  determined  and  that  persons  challenging  the  exercise 
of  state  authority  have. 

II.  LEGAL  BACKGROUND  -  NATIONAL  FARMERS  UNION 
Some  legal  background  is  necessary  to  understand  the  nature  of  the  problem. 
In  1985  the  United  States  Supreme  Court  decided  a  case  from  Montana,  National 
Farmers  Union  Insurance  Cos.  v.  Crow  Tribe.  471  U.S.  845  (1985).  The  dispute  there 
involved  an  accident  that  occurred  in  a  public  elementary  school's  parking  lot,  in  which 
a  Crow  member  was  injured.  The  school  is  located  within  the  Crow  Reservation.  The 
injured  member's  guardian  sued  the  school  district  in  tribal  court,  but  the  district  failed  to 
respond  to  the  sumif.ons  and  complaint.  A  default  judgment  then  Issued,  and  the 
injured  member's  guardian  began  the  process  of  attempting  to  execute  under  tribal  law 
on  school  property.  The  school  districf  s  insurer  filed  an  action  in  federal  district  court 
seeking  to  enjoin  the  execution,  arguing  that  the  tribal  courts  lacked  jurisdiction  over  the 
district.  A  decision  favorable  to  the  school  district  by  the  federal  district  court  was 
reversed  on  appeal  by  the  Ninth  Circuit,  which  dismissed  the  case  for  lack  of  federal 
question  jurisdiction  under  28  U.S.C.  §  1331.  After  granting  certiorari,  the  Supreme 
Court  reversed  the  Court  of  Appeals.  It  hekl  that  the  federal  courts  had  subject  matter 
jurisdiction  over  the  dispute,  since  the  scope  of  tribal  authority  is  detennined  by  federal 
common  law.  The  Supreme  Court,  however,  hekj  further  that  the  school  district  was 
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obligated  to  present  its  jurisdictional  challenge  to  the  tribal  court's  authority  before 
proceeding  to  federal  court  except  in  very  narrow  circumstances.  The  latter  holding  is 
now  known  as  the  National  Farmers  Union  exhaustion  rule. 

The  exhaustion  rule  established  in  National  Farmers  Union  is  an  exception  to  the 
"virtually  unflagging  obligation"  of  federal  courts  (Colorado  River  Water  Conserv.  Dist.  v. 
United  States.  424  U.S.  800,  817  (1976))  to  exercise  their  jurisdiction  when  that 
jurisdiction  has  been  invoked  properly.  The  exception  is  grounded  in  the  Supreme 
Court's  conclusion  that  promotion  of  tribal  self-government  is  furthered  by  "a  rule  that 
will  provide  the  forum  whose  jurisdiction  is  being  challenged  the  first  opportunity  to 
evaluate  the  factual  and  legal  bases  for  the  challenge."    National  Farmers  Union  471 
U.S.  at  856  (emphasis  added).  I  emphasize  the  word  "forum"  because  its  use  indicates 
that  the  Supreme  Court  was  concerned  with  the  effect  of  exercising  federal  court 
jurisdiction  on  the  orderly  completion  of  tribal  court  proceedings-a  concern  analogous 
to  that  the  Supreme  Court  previously  expressed  in  a  series  of  state-court  abstention 
cases  beginning  with  Younger  v.  Harris.  401  U.S.  37  (1971). 

III.  EXPANSION  OF  NATIONAL  FARMERS  UNION 

In  National  Farmers  Union,  the  Supreme  Court  viewed  the  requirement  that  a 
tribal  court  defendant  present  its  jurisdiction  defense  to  a  tribal  court  as  not  unduly 
burdensome  and  consistent  with  the  deference  one  judicial  system  owes  another 
where  a  collateral  jurisdictional  attack  is  mounted.  Assuming  the  decision  is  correct  and 
fair,  the  radical  expansion  of  the  National  Farmers  Union  exhaustion  rule  overseen  by 
lower  federal  courts  is  neither  equitable  nor  constnjctive. 

Most  important,  many  lower  federal  courts  require  all  challenges  to  tribal 
regulatory  authority  by  nonmembers  to  be  presented  first  to  a  tribal  administrative 
agency  or  court,  regardless  of  whether  administrative  or  judicial  proceedings  are 
ongoing.  So,  for  example,  in  Buriington  Northern  Railroad  Co.  v.  Crow  Tribal  Council- 
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940  F.2d  1239  (9th  Cir.  1991),  the  Ninth  Circuit  held  a  railroad  could  not  comnfience  a 
suit  to  challenge  the  authority  of  a  tribe  to  regulate  its  on-reservation  activities,  which 
took  place  on  right-of-way  granted  by  the  federal  government,  even  though  there  were 
no  tribal  administrative  or  judicial  proceedings  yet  initiated.  Subsequently,  in  Middlemist 
V.  Babbitt.  19  F.3d  1318  (9th  Cir.),  cert,  denied.  115  S.  Ct.  429  (1994),  the  same  circuit 
held  two  landowners  could  not  challenge  a  tribal  ordinance  regulating  modifications 
potentially  affecting  non-na\.igable  streambeds  until  they  had  initiated  tribal 
administrative  or  judicial  proceedings  for  the  purpose  of  arguing  that  the  tribe  lacked 
regulatory  jurisdiction.  The  Eighth  Circuit  in  Duncan  Energy  Co.  v.  Three  Affiliated 
Tribes.  27  F.3d  1294  (8th  Cir.  1994),  cert,  denied.  1 15  S.  Ct.  779  (1995),  similarly 
conditioned  access  to  federal  courts  upon  a  nonmember  corporation's  commencing 
tribal  adjudicatory  proceedings  for  the  purpose  of  contesting  the  tribes'  authority  to  tax 
the  corporation's  activities  and  to  regulate  its  employment  practices.  The  Tenth  Circuit 
reached  the  same  result  in  Pittsburg  &  Mining  Coal  Co.  v.  Watchman.  52  F.3d  1531 
(10th  Cir.  1995),  with  respect  to  a  Navajo  tribal  tax  on  a  nonmember  corporation's 
activities  on  fee  lands.  None  of  the  cases  involved  interference  with  ongoing  tribal  court 
proceedings. 

These  decisions  are  questionable  for  several  reasons.  First,  they  mean  greater 
deference  is  accorded  tribal  processes  than  state  processes — an  anomalous  result  in 
view  of  the  federalism  principles  inhering  in  the  Constitution.  Under  the  Younger  v. 
Harris  doctrine,  federal  courts  may  refuse  to  exercise  their  jurisdiction  to  consider  a 
federal  law-based  challenge  to  state  authority  only  when  state  court  proceedings  are 
ongoing.  Thus,  had  the  challenges  in  Buriington  Northern.  Middlemist.  Duncan  Energy 
or  Pittsburg  been  to  state  law,  the  involved  federal  court  would  have  been  required  to 
exercise  its  jurisdiction  and  resolve  the  controversy.  Indeed,  the  Ninth  Circuit  has  been 
willing  to  address  preemption  claims  by  tribes  against  application  of  state  law 
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notwithstanding  the  existence  of  ongoing  state  court  proceedings  and  even  to  enjoin 
such  proceedings.    Fort  Belknap  Comnn'y  Council  v.  Mazursk  43  F.3d  428  (9th  Cir. 
t994),  cert,  denied.  116  S.  Ct.  49  (1995);  White  Mountain  Apachs  Trihe  v.  Smith 
Plumbing  Co.  856  F.2d  1301  (9th  Cir.  1988). 

Second,  nonmembers  are  forced  to  initiate  tribal  court  proceedings  for  the 
purpose  of  arguing  that  tribe  lacks  jurisdiction  over  them.  It  is  a  strange  rule  of  law  that 
requires  litigants  to  invoke  the  jurisdiction  of  a  tribunal  solely  to  contend  that  the 
tribunal's  sovereign  has  no  jurisdiction  over  them.  This  situation  differs  markedly  from 
the  one  in  National  Fanners  Union,  where  the  school  board  had  been  sued  in  tribal 
court  and  thus  was  defending  on  the  basis  of  lack  of  tribal  jurisdiction. 

Finally,  the  issue  whether  a  tribe  has  inherent  authority  to  regulate  nonmember 
conduct  in  a  particular  context  is  a  question  of  federal  law.  While  it  may  be  assumed  a 
tribe's  courts  have  special  expertise  with  respect  to  the  proper  interpretation  and 
application  of  tribal  law.  the  same  assumption  cannot  be  made  with  respect  to  the 
interpretation  and  application  of  federal  law.  Requiring  nonmembers  to  initiate 
proceedings  in  tribal  court  thus  furthers  no  interest  in  securing  a  definitive  determination 
of  federal  law  -  the  very  purpose  of  the  nonmembers'  challenge  to  tribal  authority. 
IV.  PRACTICAL  EFFECT  OF  NATIONAL  FARMERS  UNION 

The  practical  effect  of  the  lower  courts'  application  of  the  National  Farmers  Union 
exhaustion  doctrine  can  be  quite  significant  to  individual  nonmembers.  Two  examples 
from  Montana  reflect  this  effect. 

One  of  the  cases  mentioned  above  -  Middlemist  v.  Confederated  Salish  and 
Kootenai  Tribes  -  began  in  1991  when  a  rancher  on  the  Flathead  Reservation  sought 
funding  from  the  Agricultural  Soil  Conservation  Service  (ASCS)  to  replace  or  refurtsish  a 
stockwater  tank  on  his  fee  lands.  To  receive  this  funding,  the  rancher  was  told  that  he 
would  be  required  to  obtain  not  only  federal  and  state  pennits  but  also  a  permit  from  the 
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Confederated  Salish  and  Kootenai  Tribes  under  its  Aquatic  Lands  Conservation 
Ordinance.  About  the  same  time,  a  second  rancher,  who  has  a  perennial  stream-fed 
impoundment  reservoir  on  his  property,  requested  a  permit  from  the  Corps  of  Engineers 
to  mal<e  improvements  to  the  dam  associated  with  the  reservoir.  The  Corps,  as  had  the 
ASCS,  required  him  to  obtain  both  state  and  tribal  approval  of  the  proposed 
improvement.  Neither  rancher  believed  his  activities  were  subject  to  tribal  regulation, 
and  in  late  1991  they  filed  suit  in  federal  court  seeking  a  declaratory  judgment  to  that 
effect.  The  district  court  dismissed  the  suit  in  February  1 993  after  concluding  National 
Farmers  Union  exhaustion  was  necessary  -  i.e.,  that  the  ranchers  first  would  have  to 
present  their  jurisdictional  challenge  to  the  Confederated  Tribes  for  resolution.  The 
Ninth  Circuit  affirmed  in  April  1994,  and  the  Supreme  Court  denied  certiorari  in  October 
1994.  The  ranchers  then  brought  an  action  in  tribal  court  seeking  a  determination  that 
the  Confederated  Tribes  lacked  jurisdiction  over  the  proposed  fee-land  activities.  The 
tribal  district  court,  however,  dismissed  the  action  on  the  ground  that  the  ranchers  were 
required  to  exhaust  administrative  remedies  before  the  involved  tribal  agency.  The 
tribal  district  court's  decision  was  affirmed  by  the  tribal  court  of  appeals  in  June  1996. 
The  tribal  court  of  appeals,  like  the  lower  court,  did  not  address  the  merits  of  the 
Jurisdictional  issue. 

These  ranchers  may  be  right  or  wrong  on  the  merits  of  their  jurisdictional 
challenges.  That  is  an  issue,  again,  which  I  do  not  address  today.  Nevertheless,  to 
require  them  to  invoke  the  jurisdiction  of  the  tribal  courts  or  a  tribal  administrative 
agency  as  a  condition  to  ultimately  securing  a  federal  court  determination  of  the 
jurisdictional  question  effectively  closes  the  doors  of  the  federal  courts  with  respect  to 
an  issue  over  which  those  courts  admittedly  have  jurisdiction.  It  is  not  a  sufficient 
answer  to  state  that  the  doors  are  closely  only  temporarily  since,  as  the  Middlemist 
case  indicates,  "temporarily"  means  years.  Exhaustion  for  most  landowners  is  too 
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time-consuming  and  expensive  to  be  a  feasible  altemative  —  especially  when  they  face 
the  almost  certain  prospect  of  protracted  federal  litigation  after  exhaustion.  The 
exhaustion  requirement  in  the  context  of  challenges  to  regulatory  jurisdiction  thus  has 
the  practical  effect  of  inducing  nonmembers  to  comply  with  tribal  regulation  simply 
because  the  alternative  is  so  burdensome  and  futile. 

The  second  example  comes  from  the  Crow  Reservation.  The  Crow  Tribe 
enacted  a  "resort  tax"  in  1995,  requiring  all  reservation  tourist  businesses  to  impose  a 
four  percent  tax  on  gross  receipts.  All  such  businesses  are  owned  by  nonmembers, 
and  the  vast  majority  of  the  affected  sales  are  to  nonmembers.  Recognizing  the 
obligation  to  exhaust  tribal  remedies  under  existing  Ninth  Circuit  law,  all  but  two  of  the 
businesses  initiated  proceedings  before  the  tribal  administrative  agency  to  challenge 
the  Tribe's  authority  to  impose  the  tax.  Under  the  tribal  tax  code,  they  were  required  to 
pay  the  challenged  tax  amounts  under  protest,  but  there  is  no  provision  in  the  code  for 
return  of  the  protested  amounts  should  the  challengers  prevail.  The  tribal  tax  agency 
rejected  their  protest,  and  the  business  owners  appealed  to  the  tribal  courts.  In  June 
1995,  the  tribal  trial  court  denied  the  owners'  motion  for  summary  judgment,  concluding 
that  questions  of  fact  remained  to  be  decided  with  respect  to  the  jurisdictional  issue. 

In  the  meantime,  the  Tribe  has  filed  liens  with  the  Big  Horn  County  Clerk  and 
Recorder  as  to  allegedly  delinquent  resort  taxes.  Whether  these  liens  are  authorized 
under  state  law  is  uncertain,  but  it  is  clear  that  they  constitute  a  cloud  on  the  property 
titles  of  the  business  owners.  It  is  also  clear  what  is  really  needed  is  an  expeditious 
resolution  by  a  federal  court  of  the  core  question:  whether  the  Tribe  can  impose  the 
resort  tax  at  all.  This  kind  of  dispute,  needless  to  say,  does  little  to  encourage 
entrepreneurs  to  invest  in  reservation  businesses  since,  aside  from  the  jurisdictional 
questions  themselves,  there  is  no  forum  viewed  by  nonmembers  as  impartial 
immediately  available  to  answer  those  questions. 
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V.  SUGGESTED  STATUTORY  CHANGE 

The  scope  of  tribal  jurisdiction  over  nonmembers  is  a  vexing  legal  issue  that  can 
be  resolved  conclusively  only  by  federal  courts  unless  Congress  acts  to  define  such 
authority.  Although  it  would  be  entirely  appropriate  to  define  that  authority  legislatively, 
I  do  not  foresee  Congress  doing  so  in  the  near  term.  But  what  Congress  can  do,  at 
least,  is  to  remove  a  judge-made  obstacle  to  nonmembers'  gaining  access  to  federal 
courts  to  determine  jurisdictional  issues.  Providing  access  merely  would  make  the 
playing  field  level,  since  tribes  can  freely  sue  states  or  individuals  in  federal  courts  to 
have  jurisdictional  issues  resolved.  Beyond  notions  of  basic  fairness,  providing  access 
would  have  the  practical  effect  of  allowing  far  more  expeditious  determination  of  these 
issues;  reducing  the  extraordinary  cost  attendant  to  requiring  exhaustion  and  then,  in 
almost  ail  cases,  a  federal  court  action;  and  developing  a  more  complete  body  of 
federal  decisional  law  to  guide  tribes,  states,  local  governments,  businesses  and 
ordinary  citizens  in  understanding  the  reach  of  tribal  authority.  The  National  Farmers 
Union  exhaustion  doctrine  as  applied  by  the  lower  federal  courts  has  greatly  impeded 
the  development  of  law  in  this  area. 

It  is  perhaps  beyond  the  scope  of  this  statement  to  propose  the  text  of  the 
statutory  change  I  think  is  necessary.  Nonetheless,  I  urge  consideration  be  given  to 
amending  the  Indian  Civil  Rights  Act,  25  U.S.C.  §§  1301  to  1303,  to  provide  that  access 
to  federal  courts  shall  not  be  denied  by  failure  to  present  claims  or  issues  challenging 
applicability  of  the  powers  of  self-government  to  the  federal  court  plaintiff  for  resolution 
by  a  tribe,  a  tribal  agency  or  officer,  or  an  Indian  court,  unless  the  federal  court  plaintiff 
is  a  defendant  in  a  tribal  court  proceeding  initiated  prior  to  the  federal  court  action  and 
has  a  full  and  fair  opportunity  to  raise  the  claims  or  issues  in  such  proceeding. 

Thank  you  for  the  opportunity  to  present  my  views  on  this  very  important  issue. 
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^BIG  HORN  COUNTY  ELECTRIC 


P.O.  Box  410 

Hardin,  Montana  59034-0410 

Quality  Service  Since  1941  r.      ^      ..         , -,       ,t2^o       , 

September  13,  rasg.  jf.  •■•n.-^n 

The  Honorable  Slade  Gorton  - 

United  States  Senate  '^'^ 

Room  703  Hart  Senate  Office  Building 
Washington,  D.C.  20510-8450 

Dear  Senator  Gorton: 

This  letter  is  offered  for  presentation  at  the  September  24,  1996 
Senate  Committee  on  Indian  Affairs  hearing  on  tribal  sovereign 
immunity.  Please  relay  the  frustration  Big  Horn  County  Electric 
Cooperative  has  experienced  in  dealing  with  the  Crow  tribe  and 
their  Tribal  Utility  Tax. 

Big  Horn  provides  electric  service  to  two  sovereign  Indian  tribes 
in  south  central  Montana.  We  serve  the  vast  majority  of  the  Crow 
Indian  Reservation  and  a  portion  of  the  Northern  Cheyenne  Indian 
Reservation.  Big  Horn  has  a  long  tradition  of  providing  quality 
electric  service  to  our  valued  Native  American  consumers  and  our 
Trustees  have  maintained  a  clear  focus  on  keeping  rates  affordable, 
and  protecting  the  interest  of  all  our  consumers. 

The  issue  of  Tribal  taxation  has  driven  a  "wedge"  into  our 
member/tribal  relations.  As  an  attribute  of  sovereignty  tribal 
governments  have  the  authority  to  tax  on  Indian  trust  land.  The 
extent  of  this  authority,  however,  must  be  legislatively  placed 
within  parameters  that  protect  non-tribal  members  from  taxes 
enacted  for  the  purpose  of  generating  revenue  for  the  provision  of 
services  to  which  non-tribal  members  are  denied  access. 

I  realize  that  the  issues  of  tribal  taxation,  and  jurisdiction  over 
non-tribal  members  on  fee  lands,  are  very  "thorny"  from  a  political 
perspective.  However,  if  left  unresolved  families  and  businesses 
will  be  severely  damaged  -  harmed  by  a  situation  that  if  it  were 
anywhere  else  in  the  world  the  federal  government  v/ould  condenvn  the 
affair  as  a  violation  of  human  rights. 

Big  Horn  County  Electric  Cooperative  is  dedicated  to  reaching  a 
higher  level  of  understanding  between  the  cooperative  and  the  Crow 
tribe  on  all  issues.  Unfortunately,  that  will  only  happen  if 
Congress  establishes  clearly  defined  principles  under  which  the 
tribes  exercise  their  right  of  self  governance. 

Sincerely, 

Tim  R.  Gregori 
Manager 

cc  Senator  John  McCain 
Senator  Conrad  Burns 


Phone:  (406)  665-2830  FAX:  (406)  665  2644 
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Senator  Slade  Gorton  September  18,  1996 

United  States  Senate 

Room  703  Hart  Senate  Office  Building 

Washington,  D.C.  20510-8450 

Dear  Senator  Gorton: 

This  letter  is  for  presentation  at  the  Sept.  24th  ,  Senate  Committee  on  Indian  Affairs 
hearing,  on  tribal  sovereign  immunity. 

As  president  of  the  Big  Horn  Livestock  Association,  I  would  support  legislation 
granting  immunity  to  non-Indian  citizens  on  the  reservations. 

These  issues  of  jurisdiction,  taxation,  tribal  sovereignty  and  tribal  courts  on  "Open 
Reservations"  are  critically  different  than  on  "Closed  Reservations".  The  U.  S.  Senate 
Committee  on  Indian  Affairs  needs  to  educate  themselves  on  the  differences  between 
"Open  and  Closed"  reservations,  before  recommending  remedies  for  both. 

The  non-Indians  residing  within  the  "open"  reservations,  some  homesteading,  were 
granted  that  right  by  the  U.S.A.  They  homesteaded,  with  the  belief  they  were  under 
the  U.S.  flag,  under  the  jurisdiction  of  the  United  States.  If  legislation  granted  tribes 
on  "open"  reservations  sole  sovereignty,  this  action  will  put  these  non-Indian  citizens 
under  tribal  jurisdiction.  This  would  in  essence,  "abandon"  these  U.S.  citizens.  The 
way  things  are  now,  there  is  little  or  no  law  in  these  tribal  lands.   Nobody  knows  who 
has  jurisdiction  over  who.  Examining  past  tribal  court  rulings  over  non-Indian  litigation 
in  this  county,  the  non-Indians  were  treated  quite  severely. 

I  do  not  support  "denying"  tribal  sovereignty,  over  themselves.  But  please  give  the 
non-Indian  residents  the  protection  state  jurisdiction  would  give  them.  This  is  what 
their  tax  dollar  provides  for. 

Sincerely,    /^ 

Mifes  Torske 

Big  Horn  Livestock  Assoc. 

Hardin,  MT 


cc  Senator  John  McCain 
Senator  Conrad  Bums 
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THIS  WRTTTEN  TESnM^85s^^|lfSw4^  RECORD. 
MONTANA  IIOU8K  OF  KKPRE8KNTATIVKS 

nEPRESErnwnVEJUiaYRfCeilUkOOCK  camsrwe^ 

HOUSE  OtSTWCTe  TOWnON 

AGRICUITURE 

CAprroLeuiLDiNa 
Ha£NA,UOMrANA  saaxMxi 
PHONE:  (406)  444~«800 

HOMEADDRESS: 
PQBOXQ 

LODGE  ORASS.  MONTANA  39050 
PHONE;  («M}6a»«508 

SEPTEMBER  24, 1996t  SENATE  CC»4MrnEE  ON  INDIAN  APFAKS  HEARING 
ON  CUVIL  JURISmcnON  SOVeilHa^  IMMUNITY  OT  INDIAN  TRIBES  AND 
ITS  EFFECT  ONNONMMANS  ON  AND  OFFRESERVAUCWS. 

Senator  Slate  Gortcm 
U.S.  Senate  Conuslttee  OQ  &idnil  Affiurs 
Room  730  ScmtBBBitBiiildbDg 
Wastangton  DX:.  20510-4701 

HonoreUe  Slate  Gcmod; 

States  are  bouad  by  the  loO  laid  our  for  tiKtxi  by  federal  policy  ftat  causes  tiirai  to  be 
respomible  and  sccoantable  ^  an  if  s  dxizEm^  wfajcb  mclodes  tnbal  memben.  bat  in 
Ae  same  ceq)ect  tlie  states  hands  are  tied  in  idation  to  inbal  menftieis  because  of  the 
setm-«)vaagB  natkm  status.  Uke  wise  Baido  and  otfaer  businesses  are  eooouraged,  in 
&ct  mandated  to  make  knns  to  tribal  meodiecs,  but  as  soon  as  tribal  members  tetam  to 
reservations  wfaeie sovereign  immmatystHtas  is  in  effect  tebanks  and  otfaeis ,  have  no 
Vfly  to  daim  property  in  de&dt,  except  ttnii^  tribal  courts. 
.  Sovongn  tmniunity  has  made  no  sqsntion  of  powers,  between  jucfictal  and  executive 
braiiches  of  tribal  sovannent  TbCR  aee  no  specific  gni(fe  line  fbr  piaceduie.  Tribal 
courts  are  mrt  tied  to  any  code  of  edncs.  Feoide  wbo  work  there  or  are  apart  of  tbe  tribal 
legal  system  are  tbeie  at  die  pkasve  c^vAoeveris  in  control  of  tribal  politics.  Again  I 
have  no  intortioa  (rf'makiiigjudffnent  of  flie  tribal  orix»4tibal  persons  who  become 
involved  in  the  tribal  oourti. 

If  you  are  non  tribal,  you  are  sio^  at  the  mergr  of  die  mood  of  day.  There  is  no  w:^ 
of  beii«  guaiatiteed  yoor  ctvfl  T^fals  as  a  Ihided  Slates  dtizen,  you  have  no  sqr  in  any 
wayshtqwarfibmL 

If  you  are  a  tribal  mendxr.  yon  have  even  less  recourse,  because  your  optiaas  are 
limited.  Tfy^^^ih^wiwt^imqJiiiitf  ««if»«iii^gWrtfM<ginTrihiriTiBtgixadnreLorfi^ 
you  are  referred  to  tribal  cooit  and  if  yoa  d(«'t  happen  to  be  in  aocor^nce  widi 
whatever  eKbnimstxBtion.  the  court  ate  saving  at  Ae  leicuTB  of  the  tribal  adnun^tration. 

In  trying  to  fmd  sohtioas  to  deal  wafa  an  ^pes  of  ciiniB  cm  tfae  Crow  Reservation,  fe 
consensus  of  taw  cafereeow*  rfSceis  is  alw^s,  wc  can  ^ck  up  the  oflBsnders  but  if  the 
court  can't  (ff  wiHi*t  deal  witb  tem,  what  dse  can  we  do?  The  curious  tlnag  about  the 
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wtwleflovemg^iasne  is  fligpeopteKke  tew  aiforceioem  officers  can  iKit  state  vii^ 
problem  is,  for  &ar  ofksiDgtfieir  jobs.  Banks  can't  say  &e  problems  tiiey  encounter, 
tbey  ate  smfiy  cupecbedto  make  loens.  The  jurisdictton  issues  are  abit  like  the  scoTy  alt 
the  king's  new  dodiea,  everyone  kooms  but  can't  say,  because  someone  might  be 
offended 

Limits  of  aav^offk  immunity  and  joriadictioiu  leave  mom  fin-  a  lot  of  mischief^  on 
tajces,  ibe  a>urt  systens.  law  aod  <mler,  tfas  state  fiB&nced  pui^  schools.  The  federal 
goveimnent  s  aAliftiQg  it's  tnistie^xNsihili^  to  fte  states  and  lite  local  tax  payers,  bat  at 
tte  same  time  sovereigii  Bnanstity  status  &r  file  tribes  is  encooraged.  Yon  are 
esking  tite  states  aid  counties  to  provide  education  and  deal  with  social  issues,  and 
ecoiumiie  development,  but  tying  dieir  bands,  in  die  relatioiiship  to  tribes.This  is  a 
lawyers  pazadise,  evayone  is  havuig  to  deal  vn&.  a.  court  that  is  ili  equipped  to  deal  with 
simple  issues  let  alone  somefbiitg  as  nndear  and  ambiguous  as  taxes,  (h'u^  and  civil 
disobedience,  widi  the  jurisdkticaal  gE^  area. 
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LyleNeai 
RT.B  Bax911 
LodgeGfass.MT  59050 


September  20. 1996 


Dear  Seaator  Sade  Gonai^ 


My  fmnify  and  1  five  on  the  Cnjw  lodiaa  Resorvatkm  in  McmtBoa;  ^ 
absolutely  against  non-IodiaDs  gobg  before  the  Cnvw  Tribal  Ccmt    The  Crow  Indian 
Cmut  System  is  Based  in  tbordedsio&s  and  tribal  Judges  serve  at  Ihepfeasore  of  tbe 
Tribal  Coundl  or  the  CfaaiimaD. 

The  United  States  Constitutioa  does  not  q>ply  for  Don-fo(fiam  goiivg  to  ti9>al  court 
Ih'ing  on  the  raservation;  and  dier^ve  oin- peEwrsd  rights  mean  nothing. 

If  by  chance  a  QOI^-In£Bn  \kmis  in  a  tdbal  court,  veiy  sddom  is  any  acdon  takea  0) 
the  non-bufian's  &vor. 

The  best  course  of  acdon  fix^  evoyone  is  to  have  thdr  cases  presented  in  die 
County,  State  or  Federal  Courts. 

Sincere, 


LyleNeai 


cc 

Senator  Conrad  Bums 
Senator  Max  fiaueitt 
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RoyNeal 

RT.  B  Box  922 

Lodge  Grass.  Mr  59050 


September  20, 1996 
Dear  Senator  Sbde  Gortaa, 


I  am  ittfevoroflegidadon  to  separate  iKm4[^mcirf»rs  and  tribal  meoibersfo^   . 
jurisdictional  purposes. 

To  preserve  ^  dvit  limits  of  aH  noit-triba]  members  it  is  necessaiy  and  pmdeat  for 
Cangrsstoclari^jurisdktiQnalbomidtfies.  /^American  citizens  who  are  not  tribal 
members  should  not  be  street  to  Tribal  jurisdiction.  The  County,  State  and  Federal 
coiuts  have  protection  to  safe  goaid  (£  dtizms  dvil  t^ts.  Another  level  of  courts  only 
lea.ds  to  lurther  dfitaioi^Qll  of  wMfividual  fineedom  and  is  an  additional  financial  burden  in 
an  area  that  is  already  hes\^y  burdened. 

Sincerdy, 


n^  thfJ^ 


RoyNcal 


CC 

Senator  Conrad  Bums 
Senator  Max  Baucas 
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^iieb  States  ^islrirt  Court 

Sistini  §iitnrt  of  3sihmat<]n 
HniUil  Stzittf  Caurthouft 

Ciiitijuijt  *  November   7,    1990 


Richard  T.  Bremer,  President 
Lummi  Property  Owners  Association 
177  Telegraph  Road,  Suite  647 
Bellingham,  WA   98226 

Dear  Mr.  Bremer: 

The  court  has  received  your  letter  of  October  11, 
1990,  expressing  concern  about  discriminatory  actions 
taken  against  non-Indians  by  the  Lummi  Indian  Business 
Council.   You  contend  that  applications  for  sewer  exten- 
sions by  non-Indians  are  being  reviewed  and  denied  by 
the  Lummi  Tribe  in  a  discriminatory  manner,  in  violation 
of  this  court's  Consent  Decree  issued  December  8,  1982. 

Upon  review  of  the  documentation  attached  to  your 
letter,  the  court  is  indeed  concerned  about  possible  vio- 
lations of  the  non-discrimination  mandate  in  the  Consent 
Decree.   You  should  be  aware  that  the  Consent  Decree  does 
set  forth  specific  grievance  procedures  to  be  followed  by 
anyone  contesting  decisions  related  to  sewer  service  (see 
paragraph  19).   However,  given  the  serious  nature  of  your 
allegations,  the  court  strongly  urges  you  to  seek  the 
assistance  of  an  attorney. 

Enclosed  you  will  find  a  copy  of  the  Consent  Decree. 
The  court  is  forwarding  a  copy  of  your  letter  to  the  at- 
torneys of  record  in  the  underlying  lawsuit,  and  it  hopes 
that  a  resolution  to  this  particular  problem  is  quickly 
forthcoming.   Please  keep  the  court  inf canned  of  any  de- 
velopments in  this  matter. 


Sincerely, 


Barbara  X  Roths te in 


BJR:lgj 


cc:   G.I.  James  Sealth,  Lummi  Indian  Business  Council 

Harry  L.  Johnson,  Office  of  the  Reservation  Attorney 
D£miel  A.  Raas,  Office  of  the  Reservation  Attorney 
Abigail  Elias,  United  States  Department  of  Justice 
Carl  A.  Johnson 
Charles  B.  Roe,  Jr.,  Assistant  Attorney  General 
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LUHHI  PKOPEKTY  OWHERS  ASSOCIATION 
177  T«l««raph  Road,  Suit*  647 
telllnghaa,  HA  9a226 
Oetotwr  11,  1990 


Judg*  Barbara  Both«t*ia  Ra:   Racial  Dlscrlalnatlon  by 
1010  Fifth  Av*nu*  Luaal  Trlba  toward  paraona 

U.  S.  Court  Hou«*  raquaatlng  a*«ar  axtanalona 

SMttla,  HA  98104 

Daar  Judga  Rotbatalat 

Ha  b«ll*v*  that  th*  Lu— i  Trlba  la  dlscrlalnatlng  agalnat  non- Indiana  by 
danylng  r«qu*«tad  aavar  avtanaiona  to  non-Indiana  In  tha  Sandy  Point  Halghts 
davalopaant  araa.  In  dlract  eonillet  to  your  conaant  dacraa  In  Civil  Action 
no.   C79-682B,  Lusal.  XadiU.  IXlia.   Ul  UniiLsl  Stataa  al  A— rlca  v^^  Wilbur 

Slnca  liov««b»r  of  1969,  paraona  raquaatlng  aavar  axtanalona  hava  baan 
told  that  th«7  aust  sign  a  conaant  to  tribal  jurisdiction  stataaant  (copy 
ancloaad)  b»fora  b»lng  allovad  to  hook  up  to  tha  aavar.   To  our  knowladga,  no 
non-Indian,  a2t*r  raadlog  th*  stataaant,  has  baan  willing  to  sign  tha 
atataaant,  and  no  aoa-Xndlan  savar  axtanalona  hava  baan  built  In  ovar  •  yaar. 

Unfortunataly,  sawar  collactor  Unas  wara  not  axtandad  to  all  lots  within 
plattad  d^valopaants  at  tb*  tlaa  of  original  construction.   Llnas  wara  run 
to  axlstlng  ttousas  only,  snd  significant  araaa  of  lots  within  pradoalnantly 
non-Indian  o«n«d  plattad  davalopaants  wara  laft  unsawarad. 

Racant  proposad  aavar  axtsnslona  by  non-Xndlana  In  tha  Sandy  Point 
Halghts  araa,  ahleh  vara  approvad  by  tha  Luaal  Tribal  Sawar  and  Hatar  Dlatrlct 
board,  hava  baan  turaad  down  by  tha  Luaal  Indian  Buslnaaa  Council.   Tha  raason 
glvan  for  th«  daolal  of  sawar  sxtanalon  Is  tha  clala  by  tha  council  that  tha 
watar  purvayor  sarvldng  ths  araa  doaan't  hava  a  valid  watar  right  <eopy  of 
lattar  anclosad).   Additionally,  tha  LIBC  haa  sant  m   lattar  (copy  ancloaad)  to 
tha  sawar  board  that  tb*  LIBC  policy  is  to  hava  tha  Luaal  Tribal  watar  aystaa, 
which  is  sdsinistarad  by  lb*  Luaal  Tribal  S*w*r  and  Hatar  District  board,  dany 
watar  sarvica  by  lb*  district  to  any  n*w  non-Indian  hoaas.   Aran't  thas* 
actions  by  tb*  LIBC  In  dlract  conflict  with  th*  non-discrisination  aandatad  by 
you  in  tb*  coaaant  dacraat 

Ha  ballav*  tbat  tb*  r*ault  of  thasa  actions  by  tha  Luaal  Indian  Buslnass 
Council  Is  to  dany  noa-Iadiana  thalr  conatitutional  right  to  anjoya*nt  of 
th*lr  property  and  aeoass  to  a  a*w*r  aystaa  which  thalr  tax  dollars  hava 
alraady  paid  for.   Va  aak  tbat  you  look  into  what  wa  baliava  to  ba  racially 
diacrialaatorr  polldas  by  tb*  LIBC,  •apacially  aa  to  tha  conditions  of  tha 
at  daeraa  ragardlag  sawar  avrvica,  and  to  m—   that  th*  Luaal  Trib*  is 
to  b*  aecountabl*  to  tb*  coikditlons  of  th*  conssnt  d*cra«. 


H*  vould  apprsda' 


taffioariag  fn 


oa  you  aa  aooa 


aspoaif. 


iblt 


Slaoaraly, 


FdT.  Braaar,  Prasidant 
Luaai  Property  Owaara  Asaoeiation 
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LUMMI    INDIAN    BUSINESS  COUNCIL- ■'•S-" 

2616  KWINA  no.  .  BELLINGHAM.  WASHINGTON  98226-9298  •  (206)  734-8l"aO 


Oe?ABT.'^ENT 


Exr 


'th« 


•n^  (hsreinaitsr 

Owner" )  ar*  the  ovaers  o£   a  certain  tract  o£    1 


en  the  Lumml  Indian  raaervatlon  and  aore  particularly 
belov  ('the  land").  The  Owner  dealree  certain  municip 
from  the  Lumml  Indian  Tribe  ("the  Tribe"),  for  the 
activltiea  on  the  land.  The  Tribe  is  willing  to  provi 
with  the  requested  aervicea  on  the  express  condition 
Owner  pay  all  fees  and  charges  for  the  eervica  and  con 
full  civil  adjudicatory  and  regulatory  of  the  Tribe  ov 
and  all  persons  and  act-v^^^es  on  the  land. 


referred  to 
and  located 

described 
1  services 

land  and 
de  the  land 

that   the 

nt  to  the 
er    the    land 


The  Owner  hereby  consents  to  the  full  civil  adjudicatory  and 
regulatory  Jurisdiction  ox  the  Tribe  over  the  following  described 
real  property  and  over  all  persons  and  activities  thereon.  The 
Tribe  agrees  to  provide  sanitary  sever  service  to  the  property 
under  the  teras  and  conditions  of  its  Sever  and  Water  Ordinance 
as  presently  in  effect  or  hereafter  amended,  and  any  agrseaents 
executed      In    accordance    wit.**    the   Ordinance.  The    agreement    shall 

run  with  the  land  and  be  bi.nding  on  t.ie  Owner's  heirs,  succeaaors 
and  assigns,  and  shall  be  irrevocable  without  t.'ie  written  consent 
of    the   Tribe. 

Legal    description: 


Dated: 
Owner 


Owr.ei 
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LUMMI    INDIAN    BUSINESS  COUNCIL 

2616  KWINA  RO   •  EELLINGHAM.  WASHINGTON  55226-929S  .  (206)  r3-:-5i60 
» ^— —  Ex.    


August   28.    1990  /\|jQ  2  2  ]C9Q 

U"'nfni  r.'jta!  Sewer  OistricJ 

Lunnl  Tribal  Sewer  and  Water  District 
21S6  Lummi  View  Drive 
Scllinghan.  UA  98226 

Re:   Proposed  Sewer  Extensions 

Dear  Board  Meabers: 

The  Council  considered  the  July  3,  1990  ffleooranduai  from  Mary  Lou  Julius 
regarding  the  District's  conceptual  approval  of  three  specific  sever 
extensions  in  the  Sandy  Point  heights  area,  at  the  request  of  the  owners  of 
Lot  17,  Division  11,  and  Lot  1^,  Division  3.  The  Sewer  Board  had  approved  the 
concept  of  building  these  three  extensions  with  the  financing  details  to  be 
resolved  at  a  later  date. 

The  aemorandua  frooi  the  Sewer  Board  does  not  indicate  the  source  of  water 
supply  for  these  properties,  but  it  is  our  understanding  that  the  property 
owners  arc  relying  upon  the  Sandy  Point  Improveaent  Company  to  supply  water. 
Since  the  Sandy  Point  Improveaent  Company  does  not  have  a  valid  water  right 
for  its  wells  located  on  the  Reservation,  there  is  no  adequate  water  supply 
system  for  these  properties,  and  ve  cannot  approve  an  extension  of  the  sewer 
system  which  would  have  the  effect  of  increasing  the  demand  for  water  from 
this  source.  When  this  Issue  has  been  resolved,  we'  will  again  consider  the 
approval  of  these  extensions.  Please  notify  the  applicants  of  our  decision. 

Very  truly  yours, 

VMM   INDIAN  BUSINESS  COUNCIL 


C.I.' JWbes  Sealth 


Manager 
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LUMMI    INDIAN    BUSINESS  COUNCIL 

2616  KWINA  HO.  •  BELLINGHAM.  WASHINGTON  56226-9293  •  (206)  734-8180 


OEPASTVENT 


EXT 


August  27,  1990 


Luaai  Tribal  Sewer  «nd  Vater  Board 
2156  Luaml  View  Drive 
Bellinghaa.  VA  98226 

Re:  Vater  Service  Fro*  Tribal  Hater  System 
Dear  Board  Mcabers: 

In  answer  to  your  request  for  clarification  regarding  the  connection  of 
new,  non-Indian  customers  to  the  tribal  water  system,  it  is  necessary  to 
restrict  new  connections  to  tribal  members  at  this  time.  Existing  non-tribal 
■ember  customers  will,  of  course,  continue  to  receive  service. 

Sincerely, 


LUMMI  INDIAN  BUSINESS  COUNCIL 


C.I.  James  Sealt 
Manager 
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1110  Courtright  Road 
Mohave  Valley,  Ariz.  86440 
August  22,  1996 

C.E.R.A. 

James  L.  Mitchell, 
3319  Highway  485 
Jemez  Pueblo,  NM.  87024 

Dear  Jim: 

Milo  Nelson  has  already  apprised  you  of  the  fourteen  year  struggle  that  he  has  been 
in  with  the  Bureau  of  Land  Management  and  the  Mojave  Indian  tribe.  My  case  is  also  part 
of  the  same  struggle.  I  purchased  over  48  acres  of  land  in  back  of  Dike  road  whose  main 
value  at  the  time  was  the  contingent  finger  of  almost  55  feet  of  river  frontage  that  allowed 
all  of  this  property  access  to  the  river.  My  property  was  advertised  for  sale  just  before  this 
situation  happened.  One  of  the  offers  on  my  property,  which  at  that  time  included  the 
finger  of  river  access,  came  to  just  under  a  half  miUion  dollars.  The  prospects  of  this  sale 
were  ended  when  dear  title  coiild  not  be  guaranteed  due  to  the  "litigated  land-grab"  of  the 
B.L.M.  for  the  Mojave  Tribal  benefit.  Even  though  subsequent  actions  have  cleared  the 
majority  of  my  property  for  sale,  those  actions  have  stripped  me  of  all  river  access  which 
made  that  property  valuable,  and  have  lowered  the  value  as  a  whole  to  less  than  half  of  its 
previous  value. 

I  also  wrote  to  Senators  John  McCain  and  Dennis  DeCondni  and  Representative  Bob 
Stump,  asking  for  rehef  in  this  matter,  and  was  assured  in  return  that  the  B.L.M.  survey 
was  correct,  but  found  that  no  one  had  mentioned  to  them,  or  to  the  O.H.A.  court  that  the 
shoreline  used  by  the  B.L-M.  survey  was  not  the  one  they  were  directed  to  use  by  the 
O.H.A.  As  a  result,  the  survey  had  a  77  degree  angle  instead  of  the  90  degree  angle  to  the 
shoreline  that  it  should  have  had.  This  matter  coidd  have  been  culminated  and  ended  long 
before  this  by  the  simple  e^edient  of  a  court  order  to  show  cause  on  the  siirvey.  However, 
due  to  Tribal  Sovereignty  of  the  Mojave  Tribe,  in  whose  interest  the  B.L.M.  was  supposedly 
acting,  no  such  court  order  can  be  served  nor  sought.  Thus,  until  the  tribe  decides  to  act 
upon  the  bogus  survey,  my  once  valuable  property  has  been  reduced  to  an  almost  valueless 
state.  Another  drawback  to  this  matter  is  that  Mohave  County  tax  board  finds  the  original 
value  to  be  the  one  upon  which  they  base  taxation  and  ignore  the  valueless  state  that  has 
been  imposed  upon  it  in  this  struggle. 

Please  include  my  case  along  with  that  of  Milo  Nelson's  as  one  and  the  same  struggle 
that  shows  no  sign  of  being  resolved  due  to  the  Tribal  Sovereignty  that  protects  this  issue 
firom  being  resolved  in  a  federal  court  of  law. 


Leoii  Abrams 
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November  03,  1991 

Mr.  William  Covey 

%  C.E.R.A. 

P.O.  Box  215 

Big  Arm,  Montana  59910 

This  letter  is  being  written  concerning  a  problem  which  has  been  prevalent 
for  seventeen(17)  years.  Surely,  it's  time  for  the  problem  to  be  resolved. 
Letters  have  been  written  and  sent  to  the  President  of  the  United  States, 
Secretary  of  the  Interior,  Bureau  of  Indian  Affairs  in  Washington  D.C., 
Phoenix,  and  Parker,  Arizona.  Also,  letters  were  written  and  sent  to  the 
Governor  of  California  and  all  of  the  elected  officials  in  our  state  gov- 
ernment. Many  are  sympathetic  to  our  problem,  but  either  say  they  can't 
or  won't  do  anything  to  help.  Why?  To  whom  do  we  turn  for  help?  We  believe 
as  citizens,  taxpayers,  and  voters  of  this  wonderful  country,  our  elected 
officials  should  respect  us  enough  to  investigate  and  resolve  this  problem, 
or  at  least  address  it. 

There  is  a  strip  of  land  along  Havasu  Lake,  California  known  as  "  the  colony 
There  are  seventy-seven  (77)  homes  on  this  land.  The  Bureau  of  Land  Manage- 
ment was  in  control  of  this  land  from  1?41-1974.  Leases  were  given  to  these 
people  during  the  1940's  anct  1950's,  tc  build  these  homes.  The  "  Chemehuevi 
Indi^an  Reservation  "  is  locet-sri  horo  at  T'avasu  Lake,  Ca..  When  the  Parker 
Dam  was  constructed  cnC   ?'f>v?.C!u  La?:->  forr.ed,  the  Tribe  was  paid  (  FMV  )  by 
the  Secretary  o:"  t'>-^  Intor.i  -r  for  any  of  their  land  used  in  forming  the  lake 
No  Chenehuevi  J-.Ai.r--i    cculd  be  found,  so  the  money  was  held  in  trust.  Then, 
in  1970,  a  Cher' "'uovi  Tribe  was  formed  and  the  money  turned  over  to  them. 
In  1974,  the  acting  Secretary  of  the  Interior,  Mr.  Whi taker,  committed  an 
act  of  unconstitutional  disposition  of  public  land  by  returning  this  strip  o 
land  known  as  "  the  colony  "  to  the  Chemehuevi  Indian  Tribe.  Public  land  can 
not  bo  given  to  a  Tribe. 

The  Tribe  gave  the  homeowners  a  fourteen  (14)  year  lease.  This  lease  expired 
on  July  3,  1990.  The  homeowner's  group,  called  The  Betterment  Society,  made 
twenty-seven  (27)  appointments  with  the  Chairperson  and  the  Tribal  Council 
between  January  1990  and  July  3,  1990,  to  negotiate  a  new  lease.  Every  one 
of  these  appointments  was  cancelled  by  the  Chairperson  and  Tribal  Council. 
Leases  were  sent  out  to  these  homeowners  on  November  26,  1991,  and  rejected. 
I  am  sending  you  a  copy  of  the  lease.  No  sane  person  would  sign  this  type  of 
lease. 

My  sister  owns  her  home  on  this  property.  Her  income  is  $687.00  per  month. 
After  paying  $300.00  lease  rent  per  month  for  the  land,  plus  her  utility  bil 
how  is  she  to  live?  Some  of  the  homeowners  are  being  charged  $500.00  per 
month  lease  rents  for  the  land.  The  lease  rents  for  the  land  range  from 
$2100.00-$6000.00  per  year.  All  the  homes  are  owned  by  the  homeowners,  they 
are  only  leasing  the  land..  There  are  widows  and  others  living  on  fixed  in- 
comes. All  of  them  thought  they  could  live  out  their  lives  here  in  peace  on 
their  pensions.  Instead,  since  1974,  it's  been  nothing  but  hassel .  No  one 
blames  the  Chemehuevi  Indians.  It's  our  government  officials  telling  us  we 
have  no  rights  and  they  refuse  to  investigate  or  correct  these  problems.  We 
demand,  as  citizens,  voters,  and  taxpayers  that  these  problems  be  investigate 
and  correctec" 

Sincerely, 


Shirley  Smith 
P.O.  Box  1693 
Kavasu  Lake,  Ca.  92363 
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Lewiston/  Idaho 

Dec.  1,  1991 
Mr.  William  H.  Covey 
President,  C.E.R.A.,  Inc. 
P.O.  Box  215 
Big  Arm, Mont.  59910 

Dear  Mr.  Covey, 

The  following  is  a  summary  requested  by  you  of  our 
boundary  dispute  in  Kamiah,  Idaho. 

Due  to  a  1989-1991  Re-survey  by  the  Bureau  of  Land 
Management;  the  Bureau  of  Indian  Affairs  has  informed  us 
that  we  are  trespassing  on  Indian  Land  and  upon  final  decision 
of  the  BLM  we  will  be  given  30  days   official  notice  to  vacate. 

Fee  Patent  was  issued  on  the  land  in  question  in  1953 
without  benefit  of  an  official  survey  by  the  governm«:?nt  as 
required  by  law. (  See:  R.S.  2115  )  In  1957,  the  non-Indian 
purchasers,  requested  a  surveyof  these  lands  from  the  BLM 
and  were  instructed  by  the  BLM  to  employ  a  private  surveyor 
which  they  did.  It  was  not  until  some  thirty  years  later,  after 
the  lands  had  been  iraprcved  with  a  house  and  other  valuable 
additions  that  the  BIA  attempted  to  change  the  historical 
boundaries  and  claim  Indian  Sovereignty  over  lands  on  the 
reservation  so  the  U.S.  Courts  cannot  interfere  and  adjudicate 
the  issues  involved.  ((  See:  TREATIES  with  the  NEZ  PERCE  INDIANS 
1855,  1863  and  1868  ;  Indian  Severalty  Act  of  Feb.  8,  1887, 
sec.  6  ;  and  the  Act  of  June  2,  1924  (  43  Stat.  253  )  declaring 
U.S.  Citizenship  for  all  Indians 

The  BLM,  under  the  direction  of  the  BIA,  caused  their  Chief 
of  Field  Operations  and  Survey  Party  Chief  to  bring  the  Indian 
Trust  Heirs  onto  our  property  and  show  them  the  corners  of 
"Their"  property  as  determined  by  the  BLM  survey  without  regard 
to  existing  Bona  Fide  rights  of  adjoining  owners. 

As  adjoining  property  owners,  we  have  feared  for  our 
personal  safety  and  have  moved  from  our  improved  lands  which 
were  warranteed  by  the  former  Indian  owner.  We  have  been  forced 
to  acquire  other  living  accommodations  entirely  at  our  own 
expense  and  have  expended  over  $  20,000  in  defense  of  our 
property  covered  Govt.  Fee  Patent,  Warranty  Deed  and  insured 
title.  We  have  been  informed  unilaterally  by  the  BLM  that  we 
do  not  own  these  lands;  this  following  documented  proof  on  my 
part  that  their  survey  is  in  Gross  Error. 

As  a  Surveyor  with  over  thirty  years  experience  in  land 
survey, I  have  taken  issue  with  many  of  the  BLM  survey  errors 
and  shown  them  documented  proof  to  contradict  their  position. 

All  of  our  written  Protests  and  Appeals  have  been  routinely 
denied  by  the  BLM  until  intervention  by  Senator  Craig  in  August 
1991. 
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Due  to  Senator  Craig's  efforts,  BLM's  official  decision 
of  May  31,  1991,  will  be  reviewed  by  the  Interior  Board  of 
Land  Appeals. 

This  entire  issue  has  been  an  emotional  and  financial 
nightmare,  perpetuated  by  denial  of  our  consitutional  rights 
as  United  States  Citizens  and  a  total  disregard  for  "our" 
Civil  Rights. 


Sincerely, 


Lorna  L.  Boykin 

2   Richardson  Ave. 
iston,  Idaho  83501 


Reynold  L.  Allgood 

in)2  Richardsor*^ve.  \ 
Lewiston,  Idaho  83501 
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ROBERT  C.  WENDT 

8596  Uaotllton  Ave. 

Huntington  Beach,  Ca.  92646 

(714)  960-2700 


WILLIAM  H.   COVEY  December    5,    1991 

P.O.   Box  215 

Big  Arm,  Montana  59910 


Dear  Mr.  Covey, 

I  am  addressing  you  as  a  fellow  tax  paying  American  citizen  with  concerns  that  my 
civil  rights  are  being  threatened.  I  am  seeking  your  respected  advise  and  assistance 
in  the  following  situation. 

I  am  the  leaseholder  of  a  lot  in  the  area  known  as  the  "Colony"  on  the  shore  of 
Lake  Havasu  in  California.  The  "Colony"is  a  community  of  seventy  homes  with  the 
land  held  in  trust  by  the  Government  for  the  Chemehuevi  Indians.  On  July  3,  1990, 
our  leases  expired,  at  which  time  we  continued, our  previous  attempts  to  negotiate 
a  new  lease  with  the  Chemehuevis. 

Recently  the  residents  of  our  community  and  I  received  a  lease  proposal  from  the 
Chemehuevi  Indian  Tribe  directing  us  to  sign  and  pay  up  or  vacate  the  premises, 
meaning  our  homes,  within  fifteen  days  of  the  November  26  date  stamped  on  the  cover 
letter.  Any  personal  property  left  in  the  area  after  that  period  shall  revert  to 
the  landowner,  meaning  the  Tribe. 

Please  clarify  for  me;  who  is  the  "landowner"  of  this  property?  After  much 
research  I  have  yet  to  find  evidence  that  the  Chemehuevis  are  a  patented  Indian 
Tribe  by  treaty  or  Congressional  order.  As  for  land  ownership,  it  is  my  under- 
standing that  the  Government  is  holding  this  property  in  trust  for  the  Chemehuevis 
with  the  right  to  benefit  from  the  rents  that  we  pay  while  being  relieved  of  the 
property  tax  burden  that  is  also  our  responsibility  to  pay. 

As  a  leaseholder  I  was  shocked  to  see  the  Chemehuevis  issued  a  lease  that  increased 
our  one  year  lease  amount  by  more  than  one  thousand  (1,000%)  percent  with  yearly 
increases  according  to  forthcoming  appraisals  at  the  option  of  the  Lessor  for  the 
duration  of  the  lease.   I  would  like  to  see  the  initial  appraisal  that  substantiates 
such  an  increase. 

The  term  of  the  lease  is  for  five  years  retroactive  to  July  4,  1990,  with  an 
additional  five  year  option  at  the  discretion  of  the  Lessor.  A  relatively  short 
period  considering  the  Lessee  is  committed  to  pay  an  undetermined  porportionate 
share  of  the  cost  to  construct  a  water/sewer  main  sufficient  in  size  to  service 
the  Colony  area.   As  stated  in  the  lease,  the  Lessee  is  to  accept  the  expense  to 
connect  to  utility  services  such  as  gas,  sewer,  water,  cable  television,  etc.,  as 
they  become  available  within  300  feet  of  the  property  line. 

Included  in  the  lease  is  an  insurance  clause  requiring  joint  coverage  in  the 
names  of  the  Lessee,  Lessor  and  the  United  States  of  America.   In  the  event  of 
damage  to  the  extent  of  seventy-five  (75%)  percent  or  more  of  the  property  im- 
provements, reconstruction  shall  commence  at  the  option  of  the  Lessor.   If  the 
Lessor  elects  not  to  reconstruct,  the  premises  2ire  to  be  cleared  at  the  Lessee's 
expense  with  all  insurance  proceeds  paid  to  the  Lessor.   In  discussing  this  matter 
with  my  insurance  agent,  it  was  his  opinion  that  it  would  be  practically  impossible 
to  get  an  insurance  company  in  this  country  to  provide  such  terms  of  coverage. 
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One  of  the  stipulations  of  the  lease  requires  all  who  enter  the  property  on  the 
Lessee's  behalf  to  abide  by  the  laws  of  the  Chemehuevi  Indian  Tribe.  These  laws 
have  never  been  made  available  for  the  knowledge  of  the  "white"  community,  yet  the 
Tribe  reserves  the  jursidiction  rights  to  impose  and  enforce  laws  unknown  to  us. 

It  is  not  my  intent  to  exhaust  you  with  each  onerous  provision  contained  in  this 
lease  but  as  you  can  see,  there  are  many  objectional  clauses.   I  would  like  the 
opportunity  to  negotiate  some  of  the  terms  with  the  Lessor.  Unfortunately  the  only 
communications  the  Lessor  will  accept  are  in  writing  mailed  to  their  address. 
Given  only  fifteen  days  to  complete  and  enter  into  a  new  lease  agreement  or  vacate 
the  premises  leaves  no  feasible  time  to  initiate  a  negotiation  process.  For  more 
than  five  years  many  of  the  leaseholders  have  attempted  open,  individual  negotiations 
with  the  Lessors.  Each  has  been  greeted  by  a  closed  door. 

I  fear  the  impossible  deadline  will  have  passed  even  before  you  receive  this  letter. 
Nevertheless,  I  would  appreciate  any  assistance  you  may  have  to  offer  in  this 

matter. 

Thank  you. 
Sincerely , 

^Jeri  Wendt 


955 


GORDON  &  NAOhl  GILBERTSON 
3111  SILVER  SADDLE  DRIVE 
LAKE  HAVASD,  ARIZONA  86403 
(602)  855-6513 


December  5,  1991 

Office  of  Intergovernmental  Affairs 
Washington,  D.C. 

Dear  Sirs: 

In  1975  my  wife  and  I  purchased  approximately  279*  of  Colorado  River 
Frontage  located  in  Mohave  County,  Arizona. 

We  planned  to  fulfil  the  American  Dreaun  and  build  condominiums  on  the 
property  as  soon  as  we  could  pay  for  it  in  full.  Then  when  we  could 
retire  we  would  have  income  from  the  project  to  see  us  through  the 
remainder  of  our  years. 

In  1982,  seven  (7)  years  later,  Mr.  Leon  Abrams,  who  also  purchased 
property  in  the  same  location,  sold  his  land  and  improvements.   He  went 
to  the  County  seat  to  inquire  about  a  zoning  change  and  was  told  that  he 
did  not  own  the  property.  He  called  me  and  told  me  that  he  had  found 
out  that  the  Bureau  of  Land  Management  had  completed  a  resurvey  of  the 
land  and  had  taken  our  property  away  from  us  smd  it  was  now  part  of  the 
Fort  Mojave  Indian  Tribe  Reservation. 

We  immediately  informed  First  American  Title  Insurance  Company,  who 
insured  the  property,  and  told  them  what  had  happened.   They  in  turn 
filed  an  appeal  with  the  United  States  Department  of  the  Interior. 

Now  almost  ten  (10)  additional  years  have  passed  and  we  are  back  to 
square  one  with  the  Administrative  Procedure  process  and  we  still  do  not 
have  a  final  decision  on  the  corrective  survey  performed  by  the  BLM.   I 
UNDERSTAND  THAT  EVEN  IF  AND  WHEN  WE  OBTAIN  A  FINAL  DECISION  FROM  THE 
DEPARTMENT  OF  INTERIOR,  THE  TITLE  WILL  STILL  BE  CLOUDED,  UNTIL  THE  MATTER 
IS  SETTLED  IN  FEDERAL  COURT.   This  is  a  real  hardship  due  to  the  status 
of  the  Ft.  Mojave  Tribe  as  Sovereign,  and  the  fact  that  we  cannot  file 
action  with  them  in  our  court  system. 

During  all  of  this  time,  the  Government  specifically,  the  Bureau  of  Land 
Management,  has  not  been  the  least  sympathetic  to  our  circumstance.   We 
bought  the  property  in  good  faith,  and  have  had  to  fight  the  government, 
and  the  tribe  as  intervener,  in  an  apparently  endless  battle  of 
Procedures.   The  whole  situation  has  created  an  untold  financial 
hardship  on  us,  and  we  still  continue  to  appeal  to  the  Secretary  of 
Interior. 

When  will  it  all  stop?  Will  it  settle  in  our  lifetime  and  what  do  we  do 
if  we  do  get  a  final  decision  from  the  Secretary?  We  still  can't 
fulfill  our  goals,  due  to  the  clouded  title,  and  so  all  this  time  spent 
from  our  lifetime  and  we  still  have  not  regained  the  right  of  actual 
ownership,  because  of  the  tribe's  sovereignty. 

The  most  recent  reapportionment  is  still  not  equitable  and  there  is  no 
end  in  sight.   I  really  did  not  think  a  thing  like  this  could  happen  in 
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the  United  States,  NOT  BY  OUR  GOVERNMENT! 

Our  property  has  effect  been  taken  away  from  us.,  property  that  we  bought 

in  good  faith  and  according  to  the  law.   We  have  both  worked  hard  all 

our  lives  and  now  approaching  retirement  and  all  our  efforts  are  in 
ruin. 

By  the  action  of  the  resurvey  the  BLM  has  allotted  approximately  a  35Z 
increase  in  the  amount  of  river  frontage  allocated  to  Section  10, 
belonging  to  the  Fort  Mojave  Indian  Tribe,  while  simultaneously 
increasing  the  amount  of  frontage  allocated  to  Section  15,  belonging  to 
myself,  my  wife  and  other  private  citizens,  by  only  1%.   If  that 
reflects  the  most  equitable  apportionment  possible,  then  the  Department 
of  Interior  and  the  Bureau  of  Land  Management  have  a  gross 
misunderstanding  of  the  concept  of  "equity"  or  they  both  have  patent 
disregard  for  the  citizens  of  this  country,  or  perhaps  they  just  do  not 
understand  the  circumstances  involved!! 

I  would  appreciate  your  attention  to  the  above  and  any  action  your  office 
could  recommend.   Also,  if  you  could  make  the  President  aware  of  our 
circumstances,  he  may  be  able  to  suggest  other  appropriate  action  to  be 
taken. 


Thank  you. 


Sincerely, 

I  si   Gordon  D.  Gilbertson 
Mr.  Gordon  D.  Gilbertson 

I  si   Naomi  S.  Gilbertson 
Mrs.  Naomi  S.  Gilbertson 


GDG/ms 

cc:  Citizens  for  Equal  Rights  Alliance 

File 
Map  Enclosed 

(This  letter  has  been  retjrped  from  a  difficult  to  read  fax  copy  which 
Mr.  &  Mrs.  Gilbertson  sent  to  me.   The  fax  copy  is  on  file  in  the 
Citizens  Equal  Rights  office  and  available  upon  request.   The  copy  of 
the  map  is  difficult  to  read,  but  am  sure  the  Gilbertson 's  would  be 
happy  to  furnish  you  a  better  one,  if  you  need  it.) 
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PATTY  MURRAY  committees 

WASHINGTON  APPROPRIATIONS 

BANKING.  HOUSING.  AND  URBAN  AFFAIRS 
BUDGET 

lanitEd  States  Senate  -aco^..o..H,cs 

WASHINGTON,  DC  20510-4704 

July  23,  1996 


Mr.  William  Bonnar 
4448  Moresley  Way 
Femdale,  Washington  98248 

Dear  Mr.  Bonnar: 

Thank  you  for  contacting  me  with  your  support  for  Section  329  of  H  R    3662,  the  fiscal  year 
1997  Interior  appropriations  bill.    It  was  good  to  hear  your  views  on  this  important  issue. 

As  you  know.  Section  329  would  have  subjected  all  governmental  decisions  of  Indian  tribes 
to  the  civil  jurisdiction  of  state  courts  and  waived  the  sovereign  immunity  of  Indian  tribal 
governments.    Non-Indian  property  owners  on  Indian  reservations  have  expressed  legitimate 
concerns  to  me  on  various  issues,  and  I  understand  the  dynamic  problems  involved. 
However,  I  joined  with  several  concerned  colleagues,  both  Democrats  and  Republicans,  to 
remove  Section  329  from  the  appropriations  bill  for  a  number  of  reasons. 

First,  I  oppose  creating  controversial  and  far-reaching  shifts  in  public  policy  by  attaching 
legislative  riders  to  appropriations  bills.   Policy  decisions  should  remain  with  the  authorizing 
committee,  in  this  case  the  Senate  Indian  Affairs  Committee,  in  order  that  hearings  may  be 
held  on  the  relevant  issues  surrounding  a  decision.    Second,  due  to  the  breadth  of  Section 
329,  nearly  all  tribal  government  actions  would  be  subject  to  the  jurisdiction  of  state  courts. 
I  do  not  believe  we  should  solve  the  problems  of  non-Indian  property  owners  by  stripping  the 
rights  of  tribal  governments. 

While  we  disagree  on  this  issue,  it  is  always  important  for  me  to  understand  the  concerns  of 
my  constituents.    If  you  have  further  concerns  on  this  or  any  other  issue,  please  do  not 
hesitate  to  let  me  know. 


Sincerely, 

01 


olAAA^ 


Patty  Murray 
United  States  Senator 


PM/bk 
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PATTY  MURRAY 


COMMITTEES: 


WASHINGTON  APPROPHIATWNS 

BANKING.  HOUSING.  AND  URBAN  AFFAIRS 
BUDGET 

lanited  States  Senate 

WASHINGTON,  DC  20510-4704 

September  28,  1995 


Ms.  Audrey  Bonnar 
4448  Moresley  Way 
Femdale,  Washington  98248 

Dear  Ms.  Bonnar: 

I  appreciate  you  letting  me  know  of  your  concern  about  ths  appropriations  bill  for  the 
Department  of  the  Interior  (H.R.  1977).    It  was  good  to  hear  from  you. 

As  you  are  awaie,  there  has  been  cutbacks  proposed  in  many  areas  during  the  FY  96  interior 
appropriations  process.   Although  it  has  always  been  my  priority  to  see  the  Bureau  of  Indian 
Affair's  programs  fairly  and  adequately  funded,  the  most  drastic  cuts  are  currently  aimed  at 
the  B.I. A.   I  want  you  to  know  I  am  opposed  to  these  cuts  and  supported  Sen.  Domenici's 
(R-NM)  attempts  to  restore  funding  to  the  Bureau.   If  this  bill  is  passed  as  written,  many  of 
the  tribes  and  programs  on  the  reservations  of  Washington  State  will  suffer  greatly. 

Section  1 15  of  this  bill  directly  effects  Tribal  Priority  Allocations  which  represent  an 
important  shift  in  federal  Indian  Policy.   In  addition  to  recognizing  the  reduction  in 
Bureaucracy  and  red  tape  that  self-governance  allows  and  the  shifting  of  decision-making 
from  the  federal  to  the  local  level,  the  TPA  funds  also  represent  a  fundamental  recognition  of 
tribal  sovereignty.   Section  115  of  H.R.  1977  will  force  undo  strain  on  the  tenuous  self- 
governance  agreement  between  the  tribes  of  Washington  State  and  the  United  States  federal 
government. 

Be  assured,  I  take  the  U.S.  Government's  trust  responsibility  to  Native  Americans  very 
seriously.   I  recognize  the  govemment-to-govemment  relationship  between  the  federal 
government  and  sovereign  tribes  and  trust  responsibilities  that  emanate  from  our  treaties  with 
the  Indian  Nations.    As  a  member  of  the  Senate  Appropriations  Interior  Subcommittee,  I  will 
fight  hard  in  support  of  fiill  funding  for  Indian  programs,  especially  health,  education,  and 
protection  of  natural  resources. 

Again,  thank  you  for  keeping  in  touch  with  me. 


^0^       N  Sincerely, 

/^"j  Patty  Murray  ^-^ 

\_J  United  States  Senator 


PM/mos 


MtlNTtD  0«  MCVCLED  PAPtR 
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September  6,  1906 


Diane  Feins tein 

United  States  Senate 

331  Hart  Senate  Office  Building 

Washington  D.C.  28510 

Dear  Mrst  Feinstein, 

I  am  writing  in  regards  to  tribal  sovereign  immunity  that  has  been  granted  on 
Indian  reservations  within  our  nation.  I  understand  the  issue  was  raised  before 
the  Senate  early  this  summer  in  debate  over  the  Interior  Department 
Appropriations  Bill.  The  clause  introduced  by  Senator  Gorton  of  Washington 
proposed  the  repeal  of  tribal  sovereign  immunity  to  tribes  as  it  Inadvertently 
affects  the  rights  of  non-tribal  members.  The  clause  was  removed  from  the  bill 
providing  the  issue  will  be  addressed  at  a  hearing  of  the  Senate  Indian  Affairs 
Committee  scheduled  in  late  September. 

I'd  like  to  share  with  you  my  experience  dealing  with  the  matter  of  tribal 
sovereign  immunity  and  the  negative  impact  it  has  had  on  myself  and  virtually 
all  those  who  reside  in  my  community.  A  brief  history  of.  our  situation  goes 
back  to  the  early  1040 's  when  the  U.S.  Fish  and  Wildlife  Department  offered 
leases  Under  the  provisions  of  the  Public  Lands  Act.  now  known  as  the  Small 
Tracts  Act  to  individuals  consenting  to  build  homes  on  the  remote  and  barely 
accessible  shore  of  the  newly  inundated  Lake  Havasu.  Through  a  mutual, 
neighborly  effort  a  seventeen  mile  road  was  graded  by  the  tesidents  from  the 
main  highway  and  utility  service  to  the  homes  was  installed  providing  a 
foundation  for  our  community,  Havasu  Lake,  California. 

Our  troubles  began  in  1074  when  the  acting  Secretary  Of  Interior  illegally  gave 
our  commxinlty  to  the  Chemehuevi  Indian  Tribe  thus  creating  a  reservation.  The 
Government  promptly  constructed  housing  adjacent  to  our  town  and  the  Tribe  moved 
in  with  the  intent  to  exercise  their  newly  acquired  control  over  the  area.  Due 
to  local  protests  and  the  threat  of  legal  action  the  Government  engaged  in  a 
behind-closed-doors  settlement  extending  the  property  rights  on  the  condition 
that  the  homeowners  relinquish  their  right  to  challenge  the  validity  of  the  land 
transfer* 

The  extension  expired  in  1000  and  our  new  landlords  (the  Indians)  immediately 
increased  our  rent  over  one  thousand  percent  in  a  "Month-To-Month  Revokable 
Permit".  Sadly,  many  of  our  senior  citizens  were  unable  to  bear  this  financial 
and  emotional  burden  forcing  them  to  abandon  their  homes.  Others  are  facing 
virtual  homelessness  at  the  news  we  are  soon  to  be  ejected  fwith  the  blessing  of 
the  Federal  Cfovernment)  so  they  can  rent  out  our  homes  as  a  part  of  a  casino 
resort.  Both  the  Government  and  the  Tribe  have  refused  to  compensate  us  for  our 
dwellings  and  interest  in  the  property. 

After  getting  the  deaf-ear  in  several  negotiation  attempts  with  the  Tribe  and 
the  Department  of  Interior,  in  1002,  we  filed  suit  against  the  Secretary  of 
Interior  to  correct  the  jurisdictional  switch  from  Public  Lands  to  Reservation. 
Oir  case  is  supported  by  research  covering  over  100  years  of  history  proving  the 
transfer  and  subsequent  arrangements  are  illegal  and  unconstitutional. 


961 


Without  a  hearing  or  consideration  to  factual  merits  of  the  case,  Judge  Terry 
Hatter  Itt  the  Ninth  Circuit  Federal  Court,  dismissed  it  in  favor  of  tribal 
sovereigtl  immunity.  The  dismissal  was  upheld  on  appeal.  In  Uttet  dismay  and 
frustration  ve  even  petitioned  the  court  for  a  re-hearing  because  the  dismissal 
contradicts  decisions  in  similar  actions  nationwide.  The  petition  was  denied. 

Since  then,  the  Tribe  with  the  cooperation  of  the  San  Bernardino  County 
Sheriff's  Office  have  served  a  24  hour  Notice  of  Trespass^  itidependent  of  a 
court  order*  to  one  of  the  occupant  groups  in  the  shoreline  area  forcing  them  to 
remove  their  property  fron  the  premises.  A  locked  chain  was  Installed  across 
their  access  road  and  a  tractor  trench  was  dug  to  make  re-entry  impossible.  The 
Tribe  has  vowed  to  follow  up  with  the  same  type  of  action  against  all  the 
remainlti^  residents  of  the  area.  Consider,  please,  whether  justice  has  been 
served  ot  an  I  describing  a  situation  of  blatant  tyranny? 

Our  entlte  community  is  in  jeopardy  of  being  lost  due  to  the  insistence  of  the 
Federal  Government  to  uphold  sovereign  immunity,  which  was  designed  as  a 
convenience  to  avoid  litigation  in  instances  where  they  would  prefer  there  be  no 
challenge.  The  end  result  in  our  case  will  be  the  repeal  of  our  private 
property  lease  interest  constituting  a  "taking"  without  just  compensation. 

It's  preposterous  to  me  that  the  Federal  Government  empowers  a  group  of  special 
interest  to  confiscate  our  property  through  the  denial  of  due  process  especially 
when  there  were  relatively  simple  solutions  available  such  as,  excluding  the 
non-Indidn  occupied  Riparian  Zone  from  reservation  status  or  reasonable 
compensation  for  our  interest  in  the  land  and  our  improvements. 

As  we  sit  in  the  eleventh  hour  ticking  toward  eviction,  I  urge  you  to  exercise 
your  leadership  appropriately  and  vote  for  the  reinstatement  of  the  paragraph 
waiving  Sovereign  immunity  to  tribes  violating  the  property  rights  of  non-tribal 
members,  I  trust  you  will  support,  as  I  do.  Senator  Gorton's  valiant  proposal 
to  defend  justice  for  all. 


'7  • 


s.  lerl  Wendt 


Hailing  addresst   21181  Breton  Ln., 

Huntington  Beach,  Ca.  92646 
Telephone*        (714)  960-7065 
FAX.  (714)  969-6871 


cci   Citizens  Equal  Rights  Alliance 
Lana  Matcussen,  Attorney 
Fellow  homeowners 
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1000  Dike  Road  .  \';.N:'::V  l:!-'     .      , 

Mohave  Valley,  Az.  86440  ■-.;:'■■'■  ^' '■■'.'■}:..:  ■ 

August d,1996-  .  ■.;:..:••■?•'/■'■■■'.''■■.■■ 

'  C.E.RJV  ■ '"^' -  /  ;  '       ■       -•  "^ -•■'->  i^^-V:-';:^>---i--^^^^^ 

James  L.  Mitchell   •  .'■:.^-'^:''''y'■\^:'^<>":^^i'.v■x■.■'■\.^■■'-\ 

■3319  Highway  485  :  ■---^;  •■■•  v>i;,C&v'v:/' -^C  •-■ '  :  ^ 

JemezPii^lp,N.M.87024 ':;;;  ^-ir'-^'-y^'^' "''-S'"'^^ 

DeaTJixav      -^  ,.    "  ■/^^■;i^:'■-^':^'^:■!_A■-'■ -_  "\  ^ ;-',;"!- -';<:^;  .j:' ■:■. 

.  I'st^bmit  for  your  consideration,  a  fourteen  year  di:d!^l  that  h^s^  dufetdt^^  sovfelrbigii 
immunity  of  the  Mohave  Indian  tribe  and  the  shrewd  conjuv'ance'b^^ 
Management,  reduced  a  formerly  valuable  piece  of  property  td  a  non-i;esolved>  and'<i(§ad-end 
limbo.  This  is  a  case  where  the  sovereign  immunity  i6siie^)ias.|^eAutiliZ|ed' not  by.  the 
Indians,  but  in  their  behalf  by  the  B.L.M.  for  reasons. fenbwn  only  to 'ttebureiau.  The 
litigation  during  the  first  ten  years  of  this  travesty  upheld  my, daiiiris  in  every  hearing  . 
Further  challenges  to  my  title  would  have  to  be  he&rd  in  a  Fedei'al  court  where  the  niatter 
could  be  resolved.  Faced  with  a  certain  end  to  this  "litigated  laT^d-grab,"  the  B-L.M.  used 
"creative  surveying"  that  ignored  the  directions  of  the  Office  of  Hearing  Appeals  and  allowed 
them  to  freeze  the  matter  indefinitely.  In  support  of  the  a^Joiye  statements'  I?h4ve,en<^03ed  a 
copy  of  the  map  displaying  the  Bureau  of  Reclamati6h  mappe4  1947,  shoreline,  preyibiis  to, 
and  after  dredging,  and  that  of  1962,  1982,  and  1991.  W^^  O-H.^^  directed   a  proper 

siiiVfy  to  bedone  that   included  a  line  of   90  4egi:e$^"'tci  tl^©  river  sh^ore^ijne^beftp^  it  was 
chaniieled,  the  B.L.M.;delivered  pne.tbat.i- ''  -'■-^  ^■'-^ --'■""  j— •-^'lu^  'tvl:*    -  t--  .  -i- j 

river  8hpreline.'(l'>:/":J;.H.i/v'^';' 


lat, included ^a  Uhe;oir,77  degrees  toFtW-lire^chiahneled 


■i:  have  also  ehclosed '  wpies  of  fty:  letteirtl 
DeGopcim  and  Representative  Bob  Stump,  asking  foi:  telief  in  this  letter,  aid.  tlieiT  letters  of 
response.   In  each  instance,  they  referred  my  complaints  to  the  B.L.M.  and:Were  assured  in 
return  that  the  survey  was  correct  but  omitted  to  mention  that  the  sltoreline  ueedfor  B.L.M. 
survey  was  not  the  one  directed  to  be  used  by  the  O.HiA^  >       .  i.    /•'   ':^^  ;  ;*'^^^^^,^'  -   '' 

The  impasse  unfortunately,  is  that  a  tribal  claim  to  the  property,  originating  from  the 
B.L.M.  survey,  would  necessitate  a  court  order  to  enforce  the  .O.It.A!  decision  and  take 
possession.  However  the  last  three  years  or  more  have  seen  no  such  action  froin  either  the 
B.L.M.  or  the  Indians  even  though  they  have  been  approached  by  the  title  company  to  do  so. 
All  parties  realize  that  such  action  would  bring  the  matter  to  the  jurisdiction  of  a  Federal 
court  where  it  would  be  resolved  and  previous  litigation  examitied.  If  this  w^re  a  civil  based 
case,  I  or  ray  Tit^e  company  would  be  able  to  siie  &r  relief  i^i  the  coiirtsi^^^^  neither  the 

Mojave  Tribe  nor  the  B.L.M.  can  take  possession  of  .clear  title,  utilizing  the  tribal  sovereign 
immunity  has  been  a  clever  way  to  keep  me  from  clearing  the  title  either,   :  '  "^      '    - 

•,  .  .Sincerely,         .  ■C:-.::i--^P-^^k^^^^^  .  . 


Milo  W.  Nelson 
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Mr.  and  Mrs  Milo  W.  Nelson 

1000  Dyke  Road 

Mohave  Valley,  Arizona  86440 

August  25,  1994 


The  Honorable  John  McCain 

U.S.  House  of  Representatives 
Washington,  D.C.,  20515 


Mr.  Congressman: 


My  wife  and  I  need  your  help  in  resolving  a  problem  that  has  plagued 
our  retirement  years  with  worry  and  stress.  In  1975,  my  spouse  and  I 
purchased  a  piece  of  property  in  Arizona,  with  the  intention  of  building  a 
home  for  our  impending  retirement.  The  parcel  we  purchased  had  150  feet 
of  river  frontage  located  on  the  Colorado  River.  At  the  time  we  purchased 
the  property  there  was  a  brass  cap  50  feet  from  our  property  line.  The  brass 
cap  was  stamped  as  a  B.L.M.  Cadastral  survey  marker,  dated  1962  and 
indicated  that  this  was  the  boundary  between  section  10  and  section  15,  with 
our  property  being  in  section  15.  Assured  by  the  presence  of  the  marker,  and 
by  the  title  insurance  policy  rendered  to  the  title  by  the  1st  American  Title 
Insurance  Company,  we  believed  ourselves  the  owners  of  this  parcel  of  land. 
We  began  to  develop  our  land,  using  savings  and  our  earnings  to  build 
without  mortgage,  until  we  moved  into  our  riverfront  home  and  made  it  our 
residence  in  1978.  The  nearby  growth  in  Laughlin,  Nevada,  Lake  Havasu 
City,  Arizona  and  Bullhead  City,  Arizona  contributed  to  the  rapid  growth  in 
the  value  of  this  property,  although  we  had  and  have  no  intention  of 
speculating.  Wishing  simply  to  live  out  our  retirement  in  peace  in  our  hard- 
earned  and  mortgage  free  retirement  riverfront  home,  we  were  soon  the 
object  of  "Hindsight  Litigation." 


In  1982,  the  B.L.M.  re-surveyed  and  moved  their  original  cadastral 
boundary  marker  about  1500  feet  into  what  had  been  section  15.  We  found 
out  about  the  boundary  movement  quite  by  accident,  and  hired  a  law  firm  to 
push  1st  American  Title  Insurance  into  a  defending  action  of  the  title  we 
held.  1st  American  Title  Insurance  appealed,  and  the  case  went  before  the 
Interior  Board  of  Land  Appeals,  (I.B.L.A.).  In  brief,  after  deciding  that  the 
Mojave  Indian  tribe  should  also  be  involved,  the  I.B.L.A.  sent  the  case  to  an 
Administrative  Law  Judge,  and  the  decision  was  that  we  had  "Bona-Fide 
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Rights"  and  the  boundary  should  be  moved  back  to  its  original  1962  location. 
The  case  was  appealed  by  the  B.L.M.  and  by  the  Mojave  Indian  tribe  three 
subsequent  times  to  the  I.B.L.A.  and  three  times  the  B.L.M.  was  instructed  to 
return  the  marker  to  its  original  1962  location  or  to  use  a  surveying  method 
that  was  not  beneficial  to  the  B.L.M's  position.  Finally,  the  B.L.M.  appealed 
to  the  Secretary  of  the  Interior  to  intervene.  The  intervention  referred  the 
case  to  the  Office  of  Hearing  Appeals  with  the  result  that  although  the 
surveying  method  decreed  was  acceptable  to  B.L.M.  goals,  the  court  decreed 
starting  point,  called  zero  accretion  point  would  not  result  in  a  decision 
favorable  to  the  B.L.M.  Ignoring  the  court  decreed  starting  point,  and  using 
the  survey  method  that  was  now  allowed  to  them,  the  B.L.M.  once  again 
found  a  satisfactory  solution,  although  totally  wrong  by  the  decrees  of  the 
court.  If  this  case  were  to  be  further  litigated,  it  could  only  be  so  litigated  in 
the  Judicial  system,  in  that  a  fair  and  impartial  survey  can  only  be  done  by 
parties  not  involved  in  the  acquisition  of  land  for  the  government  or  involved 
as  a  protectorate  of  the  Indian  Nations.  Notified  by  1st  American  Title  that 
we  and  the  other  property  owners  who  would  be  affected  by  this  case  would 
not  accept  the  flagrant  misinterpretation  of  the  court  ruling,  the  B.L.M.,  has 
refused  to  take  further  action,  since  any  action  would  open  the  litigation  in 
the  Judicial  system.  The  following  paragraphs  more  fully  illustrate  the 
salient  points  of  argued  survey  methods  and  points  of  survey. 

D  Ist  Hearing  B.LJVf .  argued  that  the  wrong  method  of  survey  had 
been  used  in  1962,  and  wished  to  use  a  90  degree  method  of  survey 
The  I.B.LuA.  (The  Interior  Board  of  Land  Appeals  )  court  decreed 
that  the  original  proportionate  method  of  survey  that  all 
accretion  titles  had  been  settled  upon  was  to  be  used  and  not  the 
90  degree  method,  ordered  that  the  boundary  be  moved  back  to 
its  original  1962  position  and  that  the  Mojave  Indians  must  be 
involved  in  the  survey  and  remanded  the  case  to  an 
Administrative  Law  Judge  to  referee. 


D 


D 


2nd  Hearing  The  Administrative  Law  Judge,  in  the  second 
hearing  on  this  matter,  ordered  the  boundary  marker  returned  to 
its  original  1962  position,  affirmed  that  the  original  proportionate 
method  of  survey  be  used,  and  affirmed  further  that  we  had 
*^ona-Fide  Rights.** 

3rd  Hearing  The  B.LJVI.  appealed  this  decision  to  the  I.B.LJ^ 
joined  as  per  court  ruling  by  the  Mojave  Indian  Tribe.  I.B.LJV. 
made  the  decision  to  use  the  original  method  of  survey  but  stated 
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that  '*Bona-Fide  Rights'*  did  not  exist  for  our  property  even 
though  large  sections  of  existing  titles  would  be  in  jeopardy  from 
this  action.  The  B.LJM.  re-surveyed,  interpreting  the  decreed 
method  in  a  manner  open  to  criticism,  and  moved  the  line  from 
where  it  was  in  1962  by  14  feet  into  what  should  be  Section  15. 
The  B.LJVI.  felt  that  even  the  incorrect  survey  point  used  did  not 
provide  satisfaction  and  soon  appealed  the  ruling  to  the  Secretary 
of  the  Interior  to  intervene. 

D  4th  Hearing  By  the  request  of  the  Secretary  of  Interior  for 
intervention,  the  case  was  taken  over  by  the  O.HA.  The  decision 
of  O.HJV.  was  that  the  previously  ruled  proportionate  method 
could  not  be  used  because  there  was  no  zero  accretion  point. 
Therefore  they  now  ruled  that  the  90  degree  method  requested  by 
the  B.LJVI.  must  be  used,  with  the  exception  that  the  90  degree 
surveyed  point  should  be  taken  from  the  pre-channeled  river. 
Stating  that  the  present  river  channel  must  not  be  used  in 
coi\junction  with  the  90  degree  method  of  survey,  the  O.HA.  failed 
to  provide  for  a  review  of  the  re-survey  it  mandated  and  ordered 
the  re-survey . 

D  ReauUa  of  4th  Hearing  and  Present  st€itu8  The  B.LJM.  re-surveyed, 
using  the  survey  method  they  had  finally  gained  legal  ruling  on, 
but  ignoring  completely  the  stipulation  that  such  survey  method 
be  used  in  conjunction  with  a  pre-channel  river  survey  such  as 
the  one  made  by  the  Bureau  of  Reclamation  prior  to  channeling 
and  presented  to  the  court  and  the  B.LJVI.  by  1st  American  Title 
Insurance  in  the  4th  hearing.  Without  a  pre-arranged  court 
review  of  the  mandated  resurvey,  the  B.LJVI.  used  the  present 
channel,  which  suited  its  aims,  and  placed  the  marker 
approximately  460  feet  inside  the  old  section  15  boundaries, 
thereby  placing  two  other  land  owners  adjacent  to  my  property 
within  the  boundaries  of  Indian  land.  Claiming  vindication  of  its 
claims,  the  B.LJVI.  has  made  no  attempt  at  acquisition  since  the 
resurvey  knowing  that  such  an  attempt  would  be  a  valid  opening 
for  the  case  to  be  heard  in  the  Judicial  instead  of  the  Executive 
legal  branches  and  that  the  case  would  be  settled  by  impartial 
surveyors  and  mediators  not  involved  in  land  acquisition. 


966 

I 

Page  4 


We  are  senior  citizens.  I  am  now  73,  and  my  wife  is  70  years  of  age, 
and  we  have  been  retired  for  several  years.  Since  the  beginning  of  the  above 
litigation,  beginning  with  the  movement  of  the  boundary  marker  by  the 
B.L.M.  in  1982,  ovir  lives  have  been  in  a  constant  state  of  panic  and  fright. 
We  feel  that  in  our  senior  years  that  the  government  we  both  have  served  in 
two  wars,  supported  in  peace  and  loved  all  our  lives  has  become  an  uncaring 
and  callous  juggernaut  that  threatens  almost  daily  to  strip  us  of  most  of  our 
very  hard  earned  retirement.  Although  the  title  policy  by  1st  American  Title 
Insurance  insures  the  original  amovmt  of  $33,000.00  that  we  paid  for  the 
land  in  1978,  the  rest  of  the  property  and  structures  were  not  insured 
against  title  litigation,  only  disasters  of  nature  and  accident  as  normal. 
Wishing  our  retirement  home  to  be  lien  free  we  have  invested  an  additional 
$59,000.00  in  the  home,  and  $17,000.00  in  a  well  and  other  appurtenances. 
The  additional  $76,000.00  came  from  retirement  savings  and  wages  before 
we  retired  and  as  it  is  lien  fr«e,  it  has  no  Bank  or  Financial  Institution  to 
guarantee  its  loss.  If  there  were  any  foiindation,  verity  or  legal  basis  in  the 
arguments  of  the  B.L.M.,  we  believe  that  the  hearings  in  those  courts 
familiar  with  the  B.L.M.  as  a  primary  litigant  would  have  ruled  in  either 
their  favor  or  that  of  the  Mojave  Indian  tribe.  We  have  sunk  an  amount  of 
almost  $76,000.00  from  savings  that  we  could  ill  have  afforded  from  our 
retirement  except  for  the  development  of  this  property  and  home,  besides  the 
original  amount  for  the  property.  A  very  basis  for  title  litigation  in  this  area 
can  be  found  in  the  current  property  values.  Averages  from  current  sales  in 
this  area  quote  a  price  of  almost  $3000.00  per  front  foot  for  river  frontage. 
This  means  that  the  land  value  is  nearly  $450,000.00;  the  2800  square  foot 
home  at  a  bargain  $70.00  per  foot  has  a  value  of  $196,000.00;  and  the  well, 
retaining  wall,  landscaping  and  other  structures  valued  at  a  replacement 
expense  of  $25,000.00  bring  the  marketable  value  to  $671,000.00.  We  had 
no  wish  when  we  decided  to  build  for  retirement  in  speculating  on  property 
and  had  no  clue  that  property  values  would  reach  their  present  amounts,  but 
we  can  certainly  understand  how  such  appreciation  in  value  could  tempt  any 
number  of  'Hindsight  Ldtigators."  If  we  had  been  speculators  we  would  not 
have  attempted  to  become  lien  free,  but  would  have  provided  ourselves  the 
assurance  of  mortgage  and  the  mutual  interest  of  a  large  Bank  or  Institution. 
Such  would  have  protected  us  against  an  action  such  as  that  brought  by  the 
B.L.M.  If  the  savings  of  other  retired  people  of  senior  age  in  the  recent 
Savings  and  Loan  Scandal  were  important  enough  for  Congress  to 
investigate  and  guarantee,  we  feel  that  this  situation  is  no  less  a  scandal 
and  requires  investigation  and  swift  settlement. 
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Please  investigate  this  matter  and  do  whatever  you  can  to  bring  this 
litigation  to  a  swift  and  just  ending  that  would  preclude  future  attempts  at 
litigation,  so  that  my  wife  and  I  can  enjoy  the  few  remaining  years  of  our 
retirement  in  peace. 


Respectfully  yours, 


»V.^4^ 


Milo  W.  Nelson 


fit:  The  Honorable  John  McCain 

Washington,  D.C.  iT*!-  •j 

The  Honorable  Bob  Stump 

Washington,  D.C. 
Citizens  for  Equal  Rights  Alliance 

Santa  Fe,  N.M. 
Mr.  John  Atkins 

Farmington,  N.M. 
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JOHN  MCCAIN 

MWOMA 

cowwrmc  om  AmicD  seRV)Cis 

COWMfTTU  OM  COMMf  flCL  SCIENCE. 
AND  TRANSPOitTATlON 

COtMHTTEE  ON  COVERNMENTAL  AfTAIRS 

COMMITTEE  ON  INDIAN  AFFAIRS 

SPECIAL  COMMITTEE  ON  AGING 


Bnitd  ^tatts  Senate 


September  12,  1994 


Mllo  W.  Nelson 
1000  Dyke  Road 
Mohave  Valley,  Arizona 

Dear  Mllo: 


86440 


1 1 1  nwtukt  ■•■«»  0*»iCi  •UitMMa 

wuwHOTOM.  DC  20810-0303 

(3021  224.2239 

IS39  Sown*  ALMA  School  Noao 

Sifln3T9 

MIIA.  AZM2I0 

(602)  491-4300 

2400  East  aaoona 

BiLTiioaa  CiMcil 

SuiTt  I  ISO 

^HOIwa.  AZ  990 1  fl 

19021993-2410 

490  Wiar  Pamo  IUoohoo 

SwTI  200 

Tucson,  az  99701 

19021970-9334 

TlUSMOaf  MO  MtA«Ui0  IM#AiAie 
002)324.7132 
(9031993-0170 


Thank  you  for  contacting  my  Phoenix  office.   I  understand 
ycu  hava  encountered  a  problem  with  the  Impact  of  a  BLM  re»urv«y 
on  your  property. 


In  an  effort  to  be  of  assistance,  I 
Bureau  of  Land  Management.  As  soon  as  I 
Inquiry,  I  will  recontact  you. 


have  contacted  the 
receive  an  answer  to  my 


Again,  Mllo,  I  wish  to  thank  you  for  presenting  me  with  this 
opportunity  to  be  of  service  to  you.  I  will  make  every  effort  to 
help  you  with  this  situation. 


JM/xka 


Slnperely, 

^^        John  McCain 

United  States  Senator 


'■■iiu  oa  stcvciio  FAsro 
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JOHN  MCCAIN 


COMMnTEE  ON  AHMED  SERVICES 

COMMITTEE  ON  COMMERCE.  SOENCE. 
AMD  TRANtKJRTATlON 

COMMITTEE  ON  GOVERNMENTAL  AfFAMS 

COMMITTEE  ON  INDIAN  AFFAIRS 

SPECIAL  COMMITTEE  ON  AGING 


Iftirittd  States  ^tnatc 


October  31,  1994 


Mllo  W.  Nelson 
1000  Dyke  Road 
Mohave  Valley,  Arizona 


86440 


Dear  Mllo: 


\ 


111   RutUU  SiNATf  0'*ICI  BUILOIMQ 

Washinoton.  DC  20S1O-O303 
(202) 234-3239 

int  SowTN  Alma  Scmoo«.  Roao 

SuiTi  17% 

Ma»A.  AZM210 

IW2I  «t  1-4300 

3400  East  AmroNA 

Biltmodi  ClNCll 

Sutn  1110 

Pmoimii.  AZ  IMl* 

(•O3)ffS2-3410 

<tO  wt«r  Raho  Rioonoo 

SutTfl  300 

Tucsof*.  AZ  OSTOI 

(•021  •TO-4334 

TiLIMiONi  pen  HiAJiiMO  rM^Atnio 
(2031  334-T133 
(•03)M3-0170 


In  response  to  my  latest  inquiry  on  your  behalf,  enclosed 
you  will  find  the  letter  that  I  have  received  from  the  Bureau  of 

Land  Management. 

After  reading  the  letter  over,  I  think  that  you  will  find  it 
to  be  self-explanatory.   Should  you  have  any  further  questions 
regarding  this  situation,  please  do  not  hesitate  to  contact  my 
office. 


Thank  you  for  giving  me  the  opportunity  to  be  of  assistance 
to  you. 


John  McCain 

United  States  Senator 


JM/xka 
Enclosure 
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September  6,  1994 


Mr.   etnd  Mrs.   Milo  W.   Helaon 

1000  Dyke  Road 

Mohave  Valley,  Arizona  86440 

Dear  Mr.  and  Mrs.  Nelson: 

Thank  you  for  contacting  Senator  DeConcini  regarding  your 
problems  with  the  Bureau  of  Land  Management.   The  Senator  haft 
requested  that  I  respond  to  your  letter. 

I  have  forwarded  the  information  that  you  sent  to  the 
Senator  to  BLM.   I  expect  to  here  from  them  in  approximately  4 
weeks . 

Again,  thank  you  for  contacting  Senator  DeConcini.  If  you 
have  any  questions  or  more  information,  please  do  not  hesitate  to 
contact  me  at  the  address  below. 


Sincerely, 


CRAIS  S.  MILLER 
Special  Assistant 
Office  of  Dennis  DeConcini 
323  West  Roosevelt,  C-100 
Phoenix,  Arizona  85003 
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November  15,  1994 


Mr.  and  Mrs.  Milo  W.  Nelson 

1000  Dyke  Road 

Mohave  Valley,  Arizona  86440 

Dear  Mr.  and  Mrs.  Nelson: 

Thank  you  for  your  letter  regarding  the  troubles  you  are 
having  with  your  land  on  the  Colorado  River.   Please  accept 
ray  apologies  for  not  acknowledging  your  letter  sooner. 

While  I  have  received  documents  for  the  Bureau  of  Land 
Management  to  review,  there  is  additional  information  that  I 
am  attempting  to  secure.   Please  be  assured  that  I  will  keep 
you  informed  of  further  developments. 

If  you  have  any  additional  concerns,  please  do  not  hesitate 
to  contact  me.   Again,  my  apologies  for  the  delay  in 
contacting  you. 

Sincerely, 


BOB  STUMP 

Member  of  Congfdes 


BS:mw 


973 


A/  Transportation 
/VHy*ology 
Topography 


Lummi  Indian  Nation 


N 


Lummi  ImJiam 


NatUm 


Lummi  Indian  Business  Council 
2616  Kwina  Road 
Bellingham.  WA  98226 


Novembers,  1996. 


Lummi  Nation 
Response  to 
Testimony  of 
Marlene  Dawson 
before  the  U.S.  Senate 
Committee  on 
Indian  Affairs, 
September  24, 1996. 


Western  Washington 


974 


A.  WATER  RIGHTS 

Background 

*  The  Lummi  Nation  has  been  in  active  federal  negotiations  with  the  State  of  Washington 
over  reservation  groundwater  since  July,  1995.   We  had  been  requesting  negotiations  from  the  Dept. 
of  the  Interior  since  1993.   Because  the  slate  requested  that  we  quantify  our  reserved  right  we  have 
demonstrated  a  commitment  to  negotiate  rather  than  to  Utigate  this  issue.    During  this  time, 
Marlene  Dawson  and  her  associates  in  reservation  water  associations  filed  petitions  for  a  general 
stream  adjudication  and  drilled  new  wells  on  the  reservation  in  an  attempt  to  provoke 
confrontations.    We  firmly  beUeve  that  a  negotiated  solution  is  preferable  to  a  lengthy  and  costly 
litigation. 

*  A  23-year  moratorium  on  approval  of  tribal  water  codes  by  the  Department  of  the 
Interior  has  prevented  the  tribe  from  protecting  groundwater  trust  resources  from  damage  resulting 
from  excessive  withdrawals  by  non-Indian  water  associations  operating  under  state  permits.    In 
addition,  individual  small-group  domestic  wells  using  less  than  5000  gallons  per  day  are  allowed  by 
the  state  to  operate  under  an  exemption  from  permitting  and  groundwater  evaluation,  and  have 
prohferated  along  reservation  shorelines.   Over  several  decades,  reservation  groundwater  in  one 
aquifer  has  experienced  salt  water  intrusion,  and  mining  of  the  water  table  to  below  sea  level  in  the 
other  aquifer  under  state  permitted  withdrawals.   Reservation  non-Indians  Uving  on  less  than  4%  of 
the  land  account  for  75%  of  domestic  groundwater  use. 

*  In  1990,  the  tribe  offered  to  provide  sufficient  water  to  meet  the  contractual  obUgations 
of  all  of  the  water  associations  in  order  to  resolve  conflicts  with  water  associations  and  to  protect 
the  aquifer.    (A  copy  of  the  contract  signed  with  one  of  these  associations  is  included  as  attachment 
#1  so  that  the  committee  may  judge  for  itself  whether  it  is  fair  to  all  concerned.)    Unfortunately, 
these  offers  wesfc^^used  by  all  but  two  of  the  associations.   The  non-Indian  users  within  the 
associations  who  do  have  contracts  with  the  tribe  have  had  no  complaints.  The  Lummi  Nation's 
anempts  to  negotiate  with  the  other  seven  associations,  to  provide  them  with  water  and  manage  the 
groundwater  protectively  as  a  unitary  resource,   were  rejected,  even  though  some  are  without 
permits  to  cover  their  need.   After  the  other  associations  refused,  the  state  declared  its  intent  to 
continue  to  aUow  increased  withdrawals  imtil  the  tribe  quantified  its  senior  right.    In  response  to 
the  state's  demand,  the  Lummi  government  began  its  efforts  to  initiate  federal  negotiations  over 
reserved  water  rights. 

*  The  City  of  Bellingham  line  was  built  in  1990  by  the  Indian  Health  Service  for  a  tribal 
water  supply  after  state  users  polluted  the  groundwater  with  salt  water  intrusion  in  one  aquifer.   In 
the  other  aquifer,  the  Sandy  Point  association  drew  the  water  table  down  by  more  than  40  feet.   It 
was  concluded  that  a  future  supply  for  tribal  members  would  have  to  come  from  off-reservation 
sources  because  there  was  minimal  potable  water  left.   This  conclusion  has  been  confirmed  by  state, 
federal,  and  tribal  experts  in  the  water  negotiations.   The  purchased  BelUngham  water  is  used  only 
to  supplement  tribal  supply  wells,  as  the  water  source  is  the  Nooksack  River  where  salmon  are 
affected  and  the  cost  is  extremely  high.    Reservation  non-Indians  utiUze  the  groundwater  at  no  cost 
with  little  or  no  proteaion  by  the  state  while  the  tribal  system  customers  are  forced  to  absorb  the 
cost  of  imported  water  at  the  cost  of  other  federally  reserved  rights. 

*  Since  at  least  1988  Sandy  Point  has  been  refusing  water  service  to  Indian  landowners  who 
live  along  Sandy  Point's  service  lines  and  who  have  no  other  source.    Sandy  Point  claims  they  need 
the  water  for  their  members,  although  other  non-Indians  outside  the  Sandy  Point  plats  have  been 
served.  The  IHS  has  refused  to  fund  a  water  line  for  tribal  members  in  the  area  since  it  will 
dupUcate  an  existing  system,  despite  Sandy  Point's  refusal  to  serve  Indian  people. 
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*   Attempts  to  limit  our  sovereignty  and  sovereign  immunity  in  particular  would  force  us 
to  Litigation  to  protect  our  senior  reserved  water  right,  which  would  be  far  more  costly  to  all 
parties,  including  the  federal  government,  the  state,  the  tribe,  the  non-Indian  landowners,  and  the 
entire  County,  which  would  be  affected  by  our  claims  on  the  Nooksack  River.   We  prefer  a 
negotiated  settlement  that  can  benefit  all  parties. 

1.  "....sabotaging  non-Indian  water  aquifers — *  and  "....depleting  our  water  to  dangerous 
levels...." 

These  allegations  are  fabrications  created  by  those  who  created  the  "crisis"  as  an  excuse  to 
attack  the  tribe  poUtically.   The  "crisis"  was  the  result  of  improper  pumping  by  the  Sandy  Point 
Improvement  Company.   \S7hen  the  "crisis"  happened,  we  met  with  Sandy  Point  in  Congressman 
Jack  Metcalf's  office.    A  BIA  hydrologist  report  of  that  meeting  (attachment  #2)  documents  that 
Sandy  Point  had  been  pumping  at  very  high  rates  for  only  part  of  the  day,  in  effect  "shocking  the 
aquifer."    When  they  agreed  to  our  suggestion  that  they  pump  for  longer  periods  at  lower  rates,  the 
well  recovered. 

High  volumes  were  withdrawn  from  the  Sandy  Point  well  during  the  unseasonably  hot  and 
dry  weeks  before  Memorial  day,  and  the  high  demand  for  a  hohday  weekend  was  clearly  a  factor. 
The  Lummi  Nation  had  warned  the  state  during  the  1993  permit  review  that  establishing  an  annual 
allocation  without  regard  to  seasonal  extremes  and  peak  demand  periods  would  lead  to  aquifer 
damage.     Our  comments  were  ignored. 

Lummi  professional  staff  monitors  the  well  closely,  and  the  monitoring  records  which  we 
have  provided  to  the  State  and  Sandy  Point  show  that  these  accusations  are  false.   While  Sandy 
Point  has  state-and-county-permitted  new  home  construction  underway,  we  have  been  forced  to  cut 
back  our  hatchery  program  to  protect  the  aquifer,  which  is  on  the  Lummi  Reservation  and 
therefore  is  not  a  "non-Indian  aquifer."   We  have  worked  with  Sandy  Point  to  prevent  adverse 
health  and  safety  impacts,  and  there  have  been  none. 

The  second  well  drilled  under  a  Lummi  Nation  permit  on  tribally-owned  land  near  a  non- 
tribal  well  is  on  a  main  thoroughfare  of  the  reservation,  near  an  existing  well  and  well-house.    Close 
monitoring  by  Lummi  staff  is  used  to  adjust  the  pimiping  rate  at  the  earliest  sign  of  a  water  table 
decline.    No  water  table  declines  or  imp>acts  to  the  nearby  non-tribal  well  have  occurred. 

2.  "..drilling  commercial  wells  100'  from  the  association's  wells....drilling  of  a  well  which 
included  installation  of  a  large  storage  tank  and  pump  house  surrounded  with  a  chain  link 
fence  and  razor  wire....." 

This  well  is  one  of  the  two  wells  referred  to  in  statement  1  above,  as  the  statements  refer  to 
the  same  event.   The  wells  are  not  "commercial;"  one  is  a  pubhc  supply  well  and  one  is  a  salmon 
hatchery  well  with  several  domestic  connections.   They  were  permitted  on  tribally-owned  land  by 
the  Lummi  Water  Resources  Department  under  senior  reserved  rights  to  water.    This  tribal 
hatchery  well  at  Sandy  Point  was  drilled  before  the  Sandy  Point  Improvement  Co.  received  a  state 
permit  for  their  well.    Indian  owned  lands  on  a  reservation  are  not  subject  to  county  or  state  civil 
regulatory  jurisdiction  regardless  of  whether  they  are  in  fee  or  trust  status.    Moe  v.  Confederated 
Salish  &  Kootenai  Tribe.  426  U.S.  463.   They  are  still  part  of  the  reservation  and  subjea  to 
exclusive  tribal  jurisdiction. 

The  Lummi  salmon  hatchery  well  at  Sandy  Point  was  drilled  in  the  only  productive  aquifer 
available,  an  area  that  is  very  limited  in  geographic  extent.    No  other  source  was  available.    The 
Limimi  and  Sandy  Point  wells  are  1  mile  from  the  majority  of  Sandy  Point  homes,  but  less  than 
100  feet  from  large  acreages  of  Lummi  trust  property  that  has  not  yet  been  developed.   Drilling  the 
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well  on  adjacent  tracts  of  inisi  land  was  impossible  because  the  undivided  parcel  has  over  250 
owners  and  was  tied  up  in  probate.   This  realty  problem  is  a  common  one  for  Indian-owned  land, 
and  not  only  prevents  Indian  development,  but  in  this  case  the  tribe  itself  could  not  purchase  the 
land  to  drill  a  well  for  its  hatchery  needs. 

Sandy  Point  Improvement  Company  built  an  1100-lot  subdivision  (773  now  developed)  and 
irrigated  a  golf  course  with  reservation  groundwater  for  22  years  before  receiving  a  state  water  right 
permit.    The  Lummi  well  was  a  permitted  well  under  a  senior  water  right.   Sandy  Point  has  two 
wells  that  are  closer  to  each  other  than  to  the  Lummi  hatchery  well.    For  years  they  pumped  both 
wells  illegally  at  high  volumes,  and  have  applied  to  the  State  to  permit  withdrawals  from  their 
second  well  far  greater  than  those  the  Lummis  are  taking  from  a  well  farther  away.    The  wells  are 
in  keeping  with  existing  land  use  at  the  nearby  Sandy  Point  well:  which  includes  a  utiUty  shed,  two 
pump  houses,  a  chain  link  fence  with  barbed  wire,  and  two  nearby  storage  tanks,  one  of  which  is 
twice  the  size  of  the  Lummi  storage  tank. 

The  Lummi  Nation  issued  pubUc  notices  when  drilling  commenced  stating  that  existing 
domestic  water  uses  of  non-members  would  be  protected.    Accordingly,  we  have  worked  with 
Sandy  Point  to  avoid  problems  in  water  supply  for  their  customers. 

3.  "....bad  faith  negotiations  with  the  City  of  Bellingham...in  purchasing  off  reservation 
water." 

The  Tribe  made  it  very  clear  to  the  City  that  it  was  seeking  water  for  a  portion  of  its  own 
needs.    The  City  made  no  anempt  to  require  the  tribe  to  serve  non-members.    The  City's  only 
concern  was  that  if  the  tribe  decided  to  serve  non-members,  they  would  be  charged  the  same  rate  as 
members.    The  tribal  code  and  the  tribal  constitution  already  guaranteed  equal  treatment  and  non- 
members  have  been  charged  the  same  rates  as  tribal  members.    The  tribe  does  have  a  subsidy 
program  for  its  low  income  elders,  but  funds  for  that  do  not  come  from  the  water  system  revenues. 
In  addition,  both  the  Water  and  Sewer  Districts  are  subsidized  by  the  tribe.  Verbatim  transcripts  of 
the  City  Council  negotiation  sessions  are  available  if  there  is  any  question  about  what  was 
promised. 

4.  "....non-Indians  are  now  being  denied  access  to  this  off-Reservation  water"  and  "...denying 
public  waters..."  (from  oral  testimony). 

The  Lummi  Water  District  has  a  number  of  non-Indian  customers  and  provides  new  service 
to  non-Indians  under  contracts  with  the  two  water  associations  that  the  tribe  took  over  in  1990. 
They  receive  equal  service  and  treatment  and  their  rates  are  the  same  as  tribal  members.    The 
majority  of  water  in  our  public  supply  system  comes  from  reservation  groundwater  sources. 
Because  of  the  high  cost  and  fish  habitat  issues,  Bellingham  water  is  used  sparingly  as  needed  to 
protect  the  aquifer.    There  is  no  way  to  separate  on-reservation  from  off-reservation  water,  and 
increases  in  use  of  Bellingham  water  result  in  additional  cost  for  all  our  customers. 

This  water  is  not  "public  water"  but  is  purchased  by  the  tribe  under  a  contract.    UntU  the 
tribe  has  resolved  its  reserved  water  right,  we  can't  obhgate  it  to  non-Treaty  users  other  than  those 
with  whom  we  have  contracts.    It  is  not  prudent  water  management  to  allocate  water  to  new 
development  without  assurance  that  it  will  be  there  in  the  future. 

5.  "...threaten  well  drillers  with  confiscation  of  their  equipment...." 

The  federally  approved  Lummi  code  of  laws  does  have  provisions  for  impoundment  of 
objects  used  in  violation  of  the  code.   There  are  full  due  process  proteaions,  including  a  speedy 
hearing  in  court.    The  lack  of  a  Water  Code  approval  by  the  BIA  since  1974  has  prevented  the  tribe 
from  protecting  the  groundwater,  and  most  of  the  damage  has  occurred  since  1974. 
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No  well  drilling  equipment  has  been  confiscated.    In  the  absence  of  federal  support  to 
regulate  and  protect  the  groundwater,  the  tribe  has  tried  to  discourage  well  drilling  in  order  to 
protect  the  aqtiifer  from  further  damage,  but  has  never  made  an  attempt  to  physically  stop  a  well 
from  being  drilled. 

The  State  has  allowed  wells  to  be  drilled  indiscriminately  and  without  regard  to  the 
groundwater  damage.     For  example,  one  non-Indian  drilled  a  well  in  a  known  area  of  naturally- 
occurring  saltwater.    Because  we  were  concerned  about  the  potential  for  adversely  affecting  nearby 
uncontaminated  groundwater,  the  Ltunmi  law  officers  accompanied  our  staff  groundwater  geologist 
on-site  to  warn  the  landowner  the  water  was  saline,  to  no  avail.    We  commenced  legal  action,  but 
voluntarily  dismissed  the  action  after  it  became  clear  that  the  well  would  not  be  usable.    After 
spending  $  10,000  on  the  saline  well,  the  man  was  forced  to  abandon  it. 

Another  well  was  drilled  by  non-Indians  after  county  law  officers  created  a  confrontational 
situation  at  the  well  site.   The  county  officers  refused  to  honor  a   tribal  court  order  and  threatened 
to  arrest  tribal  officers  if  they  entered  the  property  to  serve  the  papers.    Eventually  the  tribe  elected 
to  drop  the  lawsuit  in  favor  of  addressing  the  problem  in  water  negotiations.    The  well  resulted  in 
elevated  salinity  in  a  nearby  Lummi  pubUc  supply  well  3  weeks  after  it  was  put  into  operation. 

6.  "Residents  feel  it  unjust  they  are  required  to  pay  stand  by  fees  for  an  available  sewer 
connection,  but  can't  receive  it's  (sic)  compliment  (sic)  the  water." 

As  stated  above,  we  have  offered  to  take  over  the  contractual  obligations  of  the  water 
associations  and  to  provide  water  service.    Those  offers  have  been  refused,  with  two  exceptions. 
The  availability  of  sewer  service  does  not  guarantee  water  service,  on  the  reservation  or  anywhere 
else. 

Two  appeals  have  been  filed  in  tribal  court  based  on  nonprovision  of  water  service.     Ms. 
Dawson  acted  as  an  advisor  to  the  appellants  and  she  had  a  full  opportunity  to  prove  all  of  the 
allegations  she  is  now  making  regarding  water  service.     She  failed  to  do  so.    In  one  of  the  cases  the 
lot  involved  is  in  a  water  association  that  refused  the  tribal  takeover  offer.    The  association  was 
allowed  by  the  state  and  the  county  to  continue  to  add  connections  even  after  a  1974  U.S. 
Geological  Survey  report  documented  incipient  salt  water  intrusion  in  its  wells.    By  the  mid-1980s 
the  wells  recorded  salt  intrusion  that  exceeded  the  Safe  Drinking  Water  Act  standard  by  three  times, 
and  in  1990  the  state  finally  required  the  association  to  stop  all  new  hookups.    For  this  reason  the 
water  association  cannot  provide  water  service  to  the  property.   The  appellant  wanted  the  tribe  to 
extend  a  tribal  line  to  her  property.   The  second  lot  is  not  within  any  water  association  area  but  is 
in  an  area  now  affeaed  by  salt  water  intrusion  from  excessive  withdrawals  by  state-permitted  non- 
tribal  water  associations. 

7.  "...a  tribal  member  recently  told  me  members  will  also  be  denied  water  unless  they  sign  a 
contract  stating  they  will  never  sell  their  land  to  non-Indians." 

The  Tribe  has  no  such  policy. 

8."Residents  have  even  been  threaten  (sic)  with  litigation  should  we  try  to  bring  off-reservation 
water  in  from  the  city  of  Femdale." 

The  water  from  the  City  of  Femdale  is  withdrawn  from  the  Nooksack  River,  the  flows  of 
which  do  not  meet  state-mandated  minimum  flows  for  two-thirds  of  the  year.   The  Lummi  Nation 
has  senior  reserved  water  rights  for  instream  flows  in  the  Nooksack  River  for  purposes  of  the 
reservation,  for  fish  habitat,  and  for  other  inherent  and  reserved  rights.    In  addition,  more  than  500 
farmers  in  Whatcom  County  are  withdrawing  surface  and  groundwater  without  state  permits.  We 
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oppose  further  depletion  of  this  vital  resource,  but  have  been  leaders  in  trying  to  resolve  these  issues 
through  negotiation,  not  litigation.   The  Nooksack  Indian  tribe  and  the  State  of  Washington  joined 
the  Lummi  Nation  in  1993  to  request  federal  water  rights  negotiations  from  the  Department  of 
Interior.    In  1995  a  federal  negotiating  team  was  appointed  to  address  the  groundwater  issues  on  the 
Lummi  Reservation,  and  it  is  anticipated  that  these  talks  will  be  followed  by  negotiations  over  the 
waters  of  the  Nooksack  Basin. 

The  issues  are  very  complex,  and  all  parties  have  agreed  that  they  wish  to  resolve  the 
problem  through  negotiation  rather  than  litigation.   The  delay  in  basin  negotiations  has  resulted  in 
uncertainty  over  water  rights  in  the  county.   Also,  the  water  the  Sandy  Point  Improvement 
Company  wishes  to  import  for  future  growth  is  covered  by  a  water  right  junior  to  those  of  the 
tribes  and  a  number  of  state  users.  The  Lummi  Nation  has  said  that  importation  of  what  may  be 
part  of  our  reserved  water  right  in  advance  of  the  resolution  of  water  rights  and  jurisdiction 
confhcts  coxjld  precipitate  htigation  that  we  would  hke  to  avoid.   To  commit  limited  water  suppUes 
to  future  growth,  while  tmpermitted  farmers  and  other  existing  users  Hve  with  uncertainly,  may 
preclude  negotiated  solutions  necessary  to  avoid  disruption  of  the  local  economy. 

Contrary  to  her  assertion  here,  Ms.  Dawson  has  been  the  one  advocating  litigation.    She  has 
been  a  leader  in  the  groups  iirging  the  state  to  sue  the  tribes  and  every  water  user  in  the  Nooksack 
Basin  in  a  time-and-money-consiuning  general  adjudication  of  rights.    Her  position  on  this  issue  is 
clearly  in  the  interest  of  the  Sandy  Point  board  on  which  she  sits,  and  not  in  the  interest  of  the 
citizens  that  she  represents  on  the  County  Council.   The  County  Council  has  passed  a  resolution  in 
favor  of  negotiation  over  htigation.   The  PubUc  Utihty  District  that  serves  the  City  of  Ferndale  has 
voted  not  to  serve  Sandy  Point  until  the  water  rights  issues  have  been  resolved.    If  Ms.  Dawson's 
statement  on  this  issue  were  true,  then  the  "tribal  threat"  would  provide  her  with  the  access  she 
desires  to  a  state  or  federal  court  for  a  water  rights  adjudication.    It  is  fortunate  for  reservation  and 
county  residents  and  for  the  governments  involved  that  her  group  has  not  prevailed  in  their 
attempts  to  force  htigation. 

9.    1981  report  on  "...whether  the  tribe  really  should  get  into  the  water  perveyorship  (sic)....to 
be  used  in  ways  which  inhibit  non-Indians  from  utilizing  their  land...." 

The  infrastructure  in  1981  allowed  for  importation  of  a  very  small  quantity  of  water  for  the 
isolated  reservation.    Because  the  supply  was  limited,  the  report  discussed  limiting  development  for 
both  Indians  and  non-Indians.   In  fact,  from  1976  to  1985  the  tribe  operated  under  a  housing 
moratorium  for  its  members  because  the  construction  of  the  sewer  system  was  delayed  by  litigation 
with  the  stale,  the  coimty,  and  non-Indian  resident.  Tribal  shellfish  beds  had  been  decertified  due 
to  pollution  by  shoreline  septic  fields,  which  were  largely  non-Indian.    After  the  tribe  and  the  civil 
rights  divisions  of  the  Justice  Depanmeni  sviccessfully  sued  in  federal  court  to  allow  completion  of 
the  tribal  sewer  system,  the  system  was  constructed  and  operated  under  tribal  control. 

In  1981  the  Lummi  Nation  water  system,  as  developed  by  the  Indian  Health  Service,  and 
financed  by  the  B.I.A.  and   H.U.D.,  was  in  operation  to  serve  tribal  homes.    The  tribe,  aware  of 
the  limitations  of  the  Lummi  Peninsula  aquifer,  was  attempting  as  a  responsible  government  to  plan 
for  development  of  the  reservation  by  assessing  the  availability  of  water.    State  permitted  users 
along. the  reservation  shoreline  were  developing  rapidly  and  without  restriction  by  the  state,  and 
refused  to  serve  nearby  Indian  lands.   It  was  clear  that  the  water  supply  was  Limited  and  that 
damage  to  the  aquifer  was  occurring.   The  comments  cited  by  Ms.  Dawson  are  taken  out  of  context 
from  a  discussion  of  the  seniority  of  tribal  water  rights,  and  the  options  for  proteaing  the  existing 
water  supply  and  the  future  reserved  tribal  water  supply  from  continued  damage  and  depletion  by 
junior  non-treaty  users. 

Non-members  received  huge  benefits  from  the  sewer  system  without  any  charge  for 
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construction  of  it.   Their  property  values  skyrocketed,  but  the  moratorium  on  tribal  housing  was 
continued  due  to  the  water  shortage  \mtil  1990  when  the  supplementary  water  supply  from  the 
City  of  Bellingham  became  available.   During  this  14-year  moratorium  on  tribal  home  construction, 
non-Indian  development  continued  at  a  rapid  rate.  As  separate  portions  of  the  tribal  water  system 
were  connected  during  the  1980s,  a  number  of  non-Indian  homes  along  the  line  were  provided 
service.    It  is  clear  from  these  facts,  and  from  the  fact  that  in  1990  the  tribe  offered  to  integrate  non- 
tribal  water  associations  with  the  tribal  system  and  meet  their  obligations  for  future  growth,  that 
the  poUcy  implied  in  Ms.  Dawson's  statement  was  not  implemented  by  the  Lummi  Nation. 

The  Lummi  Nation  recognizes  that  increased  numbers  of  non-members  on  the  reservation 
have  led  to  jurisdictional  conflicts  over  water  and  land  use.   In  addition,  like  most  Indian 
governments,  we  make  no  secret  of  our  intent  to  purchase  reservation  fee  lands  taken  or  sold  in 
violation  of  our  treaty,  in  order  to  fulfill  the  treaty  intent  of  a  tribal  homeland.  The  tribe  has 
purchased  hundreds  of  acres  of  reservation  land  m  the  past  twenty  years,  and  in  every  case  we  have 
paid  fair  market  value  or  above.    Our  land  acquisition  program  is  openly  discussed  as  a  long-term 
solution  to  the  need  for  reservation  land  for  homes  for  our  people. 
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B.   SEWER  SERVICE  AND  UniJTY  TAXES 
Background 

*  As  discussed  above  (section  A.9),  the  Lummi  Sewer  System  was  constniaed  in  1983-85 
with  federal  funding.   The  sewer  was  needed  to  protect  reservation  waters  and  shellfish  beds,  which 
had  been  decertified  by  septic  pollution  from  primarily  non-Indian  shoreline  development.   The 
construction  of  the  sewer  was  delayed  from  1975-83  by  a  lawsuit  with  the  State  of  Washington, 
Whatcom  County,  and  non-Indian  landowners  over  purveyorship  by  the  tribe.   When  it  became 
clear  that  the  U.S.  would  prevail,  the  state  allowed  funding  to  proceed,  and  a  settlement  was 
reached  with  the  county  and  non-Indian  landowners. 

*  The  Consent  Decree  filed  in  Federal  Court  under  the  sewer  decision  provided  for  .the 
Lummi  Nation  to  be  the  sole  purveyor  of  water  and  sewer  on  the  reservation.   A  Lummi  Water 
and  Sewer  Board  was  established  which  provides  for  two  of  five  positions  to  be  elected  by  all  State- 
registered  voters  of  the  reservation.   In  1992,  after  the  non-tribal  associations  refused  the  Lummi 
offer  to  integrate  their  water  systems  with  the  Limimi  system,  actions  by  non-Indian  members  of 
the  board  made  day-to-day  administration  of  the  water  system  difficult.   The  Lummi  Nation 
therefore  separated  the  Sewer  Board  and  all  its  funaions  from  the  Lummi  Water  Board.    The  Sewer 
Board,  now  an  entirely  separate  entity,  continues  to  function  with  the  two  non-tribal  members 
participating  fully  in  all  decisions,  including  addressing  complaints  and  hearings  before  the  Board. 

1.    "...tribes  are  also  pushing  to  collect  taxes  in  violation  of  Supreme  Court  cases  like  Montana, 
which  states  taxing  of  non-Indians  must  be  consentual  (sic)." 

Once  again,  Ms.  Dawson  is  wrong,  both  on  the  facts  and  on  the  law.    Here  is  what  the 
Supreme  Court  held  in  Montana  v.  United  States: 

Indian  tribes  retain  inherent  sovereign  power  to  exercise  some  forms  of  civil 
jurisdiction  over  non-Indians  on  their  reservations,  even  on  non-Indian  fee  lands.    A 
tribe  may  regulate,  through  taxation,  licensing,  or  other  means,  the  activities  of 
nonmembers  who  enter  consensual  relationships  with  the  tribe  or  its  members, 
through  commercial  dealing,  contracts,  leases,  or  other  arrangements.    Williams  v. 
Lee,  supra,  at  223,  79  S.Ct.,  at  272;  Morris  v.  Hitchcock,  194  U.S.  384,  24  S.Ct.  712, 
48  L.Ed.  1030;  Buster  v.  Wright.  135  F.  947,  950  (CA8);    see  Washington  v. 
Confederated  Tribes  of  Colville  Indian  Reservation.  447  U.S.  134,  152-154,  100  S.Ct. 
2069,  2080-2082,  65  L.Ed.2d  10.   A  tribe  may  also  retain  inherent  power  to  exercise 
civil  authority  over  the  conduct  of  non-Indians  on  fee  lands  within  its  reservation 
when  that  conduct  threatens  or  has  some  direct  effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or  welfare  of  the  tribe.    See  Fisher  v.  District  Court. 
424  U.S.  382,  386,  96  S.Ct.  943,  946,  47  L.Ed.2d  106;    Williams  v.  Lee,  supra,  at  220, 
79  S.Ct.,  at  270;    Montana  Catholic  Missions  v.  Missoula  County.  200  U.S.  118, 
128-129,  26  S.Ct.  197,  200-201,  50  L.Ed.  398;   Thomas  v.  Gay.  169  U.S.  264,  273,  18 
S.Ct.  340,  343,  42  L.Ed.  740. 
United  States  v.  Montana.  450  U.S.  at  565-66.    (emphasis  added)    Ms.  Dawson  incorrectly  implies 
that  the  taxpayer  must  consent  to  the  tax  itself.    She  is  wrong.    It  is  the  consensual  relationship 
with  the  tribe  or  its  members  which  gives  rise  to  the  inherent  power  to  tax.    The  tax  she  is 
complaining  about  is  imposed  on  the  tribally  subsidized  and  tribally  provided  sewer  service  which 
her  property  receives. 
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2.  "...must  pay  illegal  utility  taxes  to  the  tribe"  and  "using  threats  and  intimidation"  to  collect 
the  utility  tax  (from  oral  testimony). 

The  sewer  utility  tax  is  recognized  by  the  Washington  State  Public  Utilities  Commission 
and  approved  by  the  Department  of  the  Interior.   The  Lummi  Sewer  Board,  including  the  non- 
Indian  members,  made  the  decision  to  include  the  lax  in  the  sewer  rates  and  to  show  the  tax 
amount  on  the  bills.    Public  hearings  were  held  for  the  tax  ordinance.   The  $1.15  monthly  impact 
of  the  tax  is  the  same  for  all  customers,  Indian  and  non-Indian,  since  the  sewer  rates  are  the  same 
for  all  customers. 

With  regard  to  "threats  and  intimidation*,  we  cannot  tell  what  incidents  she  is  complaining 
about.    Every  government  issues  overdue  notices  and  collects  its  taxes  through  lawsuits  if  they  are 
not  paid  in  accordance  with  the  law.   There  is  ample  opportunity  to  challenge  the  legality  of  the 
taxes  in  this  process.    To  the  extent  she  imphes  that  the  tribe  is  guilty  of  strong-arm  tactics  or 
illegal  activities,  we  demand  an  explanation  and  an  apology. 

3.  Taxing  utilities  whose  lines  pass  through  the  reservation...."litigation  is  now  required  to 
reverse  the  action  of  the  Utility  and  Transportation  Commission  rolling  the  tax  to  the 
ratepayers."  (from  oral  testimony). 

Lummi  does  not  levy  any  tax  on  any  utihty  whose  lines  merely  pass  through  the 
reservation,  although  federal  law  allows  such  a  lax.   Burlington  Northern  R.  Co.  v.  Blackfeet  Tribe 
nf  Blackfeet  Indian  Reservation.  924  F.2d  899  (9lh  Cir.  1991).     We  do  have  a  federally  approved  tax 
on  utility  sales  which  take  place  on  reservation,  which  is  recognized  by  the  Washington  State 
Utilities  and  Transportation  Commission.   The  UTC  determined  that  the  tax  appeared  valid  and 
could  be  passed  on  to  ratepayers.    There  is  no  Utigation  underway  or,  to  our  knowledge,  threatened 
over  the  UTC  decision. 

A  detailed  Interior  SoUcitor's  opinion  supports  the  legality  of  the  utility  tax,  which  is 
comparable  to  city  and  state  utihty  taxes  paid  by  all  customers  off  the  Reservation.   Ms.  Dawson 
requests  removing  sovereign  immunity  to  address  this,  yet  when  tribal  sovereign  immunity  was 
waived   in  Tribal  Court  on  the  appeal  of  her  Sewer  Board  hearing  she  did  not  pursue  a  further 
appeal  to  an  outside  arbitrator,  as  she  coidd  have  imder  the  Tribal  Court  procedures. 

4.  Sewer  Board  attorney  conflict  of  interest 

The  Washington  State  Bar  Association  has  investigated  this  complaint  and  found  it  to  be 
groimdless. 

5.  Denying  sewer  service  to  non-Indian  landowners  (from  oral  testimony). 

Again,  no  specifics  are  provided.   We  are  aware  of  one  case  where  an  applicant  was  turned 
down  for  a  sewer  extension  for  a  new  subdivision  in  an  environmentally  hazardous  area  .    The 
decision  was  not  based  on  the  race  or  tribal  membership  of  the  applicant  but  on  the  merits  of  the 
project.   The  projea  was  a  26-home  subdivision  at  the  end  of  an  eroding  sandspit,  in  a  flood  zone, 
where  several  years  ago  a  swimming  pool  foundered  and  cracked.   An  active  seismic  fault  has  been 
identified  offshore  in  a  recent  geophysical  study.   As  a  repair  and  maintenance  hazard  in  an  unstable 
area,  costs  would  be  borne  by  all  the  sewer  customers.   The  proponent  failed  to  appeal  the  decision 
or  take  advantage  of  other  available  tribal  remedies.   This  development  generated  substantial  non- 
tribal  opposition  when  first  proposed  in  1988.   In  fact,  a  mhal  proposal  to  extend  the  sewer  to 
other  non-Indian  properties  nearby  (including  land  owned  by  Ms.  Dawson)  was  voted  down  at  that 
time  by  non-Indian  property  owners.    Other  than  this  development,  all  requests  for  service  have 
been  connected. 
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C.  TRIBAL  TIDELANDS 
Background 

*  In  the  early  1960's  the  LIBC  agreed  to  lease  tribal  tidelands  to  a  real  estate  developer  so 
he  could  dredge  out  a  channel  for  a  boat  basin  at  Sandy  Point.    He  eventually  enlarged  the  dredging 
to  create  a  lengthy  artificial  canal  system  on  which  he  developed  more  than  one  hxmdred  lucrative 
waterfront  lots  which  now  sell  for  around  $100,000  each.    Very  expensive  homes  have  been  built  on 
many  of  these  lots,  priced  far  beyond  the  capacity  of  our  members  to  afford. 

*  In  1985  a  federal  court  review  of  the  BIA  appraisal  of  the  value  of  the  leases  increased  the 
beach  rights  lease  payment  from  $8,000/year   to  $186,000/year  based  on  state  tideland  lease 
valuation  formulas.   This  amounts  to  an  increase  from  about  $7.20  to  $169  per  lot  per  year  for  the 
use  of  beaches  for  protective  bulkheads,  recreation  and  shellfish  harvest  which  add  significant 
property  value  to  Sandy  Point  property.   The  channel  lease  for  25  years  at  $500/year,  has  not  been 
re-appraised,  and  allows  homeside  moorage  of  residents'  boats  and  access  to  the  marina  for  hundreds 
of  Sandy  Point  residents. 

*  When  the  lease  on  the  channel  expired  in  1988  the  Sandy  Point  Improvement  Company 
refused  to  renew  it,  arguing  that  residents  could  use  tribal  property  without  compensation  since  it 
was  "owned  by  the  United  States".   They  even  claim  that  a  "navigational  servitude"  prevents  us 
from  colleaing  rent  on  our  own  channel  property,  in  spite  of  a  U.S.  Supreme  Court  decisions 
which  hold  that  this  doarine  does  not  apply  to  artificial  channels  such  as  this  one.    Kaiser  Aetna  v. 
United  States.  444  U.S.  164  (1979);  Vauehn  v.  Vermilion  Corp..  444  U.S.  206  (1979).    The  same 
people  who  complain  that  their  property  rights  are  being  taken  when  treaty  Indians  exercise  fishing 
rights  reserved  under  the  treaties  are  the  first  to  claim  the  right  to  use  tribal  property  without 
compensation  to  the  tribe. 

1.  "The  Lummi  Law  and  Order  have  assaulted  law  abiding  non-Indians  on  their  beach  front 
property....chased  small  children  from  the  beaches  stating  they  were  trespassing  on  tribal 
tidelands...." 

Non-Indians  trespassing  on  tribal  tidelands  are  requested  to  leave  tribal  property  by  Lummi 
law  officers.  Generally,  county  sheriff  personnel  have  also  been  present  when  these  situations  have 
arisen,  and  they  have  not  reported  any  unprofessional  or  inappropriate  actions  by  the  tribal  police. 

Tribal  members  have  been  harassed  by  non-Indians  who  claim  to  own  tribal  beaches. 
Recently,  criminal  trespass  complaints  against  tribal  members  were  thrown  out  of  state  court 
because  it  was  impossible  to  tell  where  the  boundary  lines  are  located  between  tribal  and  non-tribal 
property  on  the  beaches. 

2.  "....a  Lummi  tribal  member  pulled  out  a  resident's  survey  stakes  which  marked  the  mean 
high  tide  and  boundary  of  his  property.   This  followed  harassment  by  Lummi  Law  and  Order 
with  a  survey  crew  which  had  been  called  out  after  a  Whatcom  County  Judge  ordered  the 
survey  to  establish  the  jurisdiction  boundary...." 

We  don't  know  whether  a  tribal  member  did  this  or  not.    No  tribal  official  or  employee 
did  it.    More  importantly,  the  statement  that  a  Whatcom  County  judge  ordered  the  survey  is 
absolutely  false. 

3.  "....have  allowed  private  non-Indian  property  to  be  used  and  abused  by  their  members 
stating  their  treaty  allows  them  use  of  private  property." 

Apparently  this  is  a  reference  to  tribal  members  crossing  undeveloped  uplands  on  the 
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reservation  in  order  to  access  tribal  tidelands  for  fishing  purposes.   The  treaties  reserve  this  right  of 
access,  and  it  is  not  abused.   As  the  Supreme  Court  explained  over  ninety  years  ago  the  treaty 
fishing  right  includes  more  than  simply  the  opportunity  to  fish  in  common  with  non-Indians: 

[T]he  Indians  were  secured  in  its  enjoyment  by  a  special  provision  of  means  for  its 

exercise.   They  were  given  'the  right  of  taking  fish  at  all  usual  and  accustomed 

places,'  and  the  right  'of  erecting  temporary  buildings  for  curing  them.'    The 

contingency  of  the  future  ownenhip  of  the  lands,  therefore,  was  foreseen  and  provided 

for;  in  other  words,  the  Indians  were  given  a  right  in  the  land,~the  right  of  crossing  it  to 

the  river,"  the  right  to  occupy  it  to  the  extent  and  for  the  purpose  mentioned.    No  other 

conclusion  would  give  effect  to  the  treaty.  And  the  right  was  intended  to  be 

continuing  against  the  United  States  and  its  grantees  as  well  as  against  the  state  and 

its  grantees. 

*  *  * 

[S]urely  it  was  within  the  competency  of  the  Nation  to  seciu-e  to  the  Indians 
such  a  remnant  of  the  great  rights  they  possessed  as  'taking  fish  at  all  usual  and 
accustomed  places.'    Nor  does  it  restrain  the  state  ujireasonably,  if  at  all,  in  the 
regulation  of  the  right.    It  only  fixes  in  the  land  such  easement  as  enable  the  right 
to  be  exercised. 

United  States  v.  Winans,  198  U.S.  at  381-2  (1905)    (emphasis  added). 
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D.  LAW  ENFORCEMENT  AND  TRIBAL  COURT 

Background, 

*  The  Lummi  Tribal  Court  provides  full  due  process  protections  to  litigants,  and  the  Court 
has  the  authority  to  invalidate  Tribal  Council  actions  and  ordinances  on  the  basis  of  conflict  with 
tribal  law  or  overriding  federal  law.   The  Court  has  done  so  on  several  occasions.    The  Court  is 
completely  independent  from  the  Tribal  Council.   The  provisions  of  the  Indian  Civil  Rights  Act  are 
explicitly  included  in  the  Lummi  Constitution,  meaning  that  these  rights  exist  as  a  matter  of  tribal 
constitutional  law  as  well  as  federal  law.    The  Tribal  Court  judges  are  appointed  for  six  year  terms 
and  can  be  removed  only  for  cause.    The  judges  are  Ucensed  attorneys.   One  of  our  associate  judges 
frequently  sits  as  a  judge  or  court  commissioner  in  the  Whatcom  County  court  system  as  well. 
Appeals  are  heard  by  a  three  judge  panel  made  up  of  judges  from  other  reservations  and  local 
attorneys.    Although  it  is  not  required  by  federal  or  tribal  law,  Lummi  also  employs  a  tribal 
prosecutor  and  a  pubhc  defender  to  represent  indigent  criminal  defendants. 

*  The  Lummi  Water  and  Sewer  Ordinance  contains  a  comprehensive  dispute  resolution 
mechanism  for  all  disputes  over  water  or  sewer  service-related  matters.    The  principle  features  are: 
initial  decision  by  the  manager  or  Board;  formal  hearing  on  the  record  before  the  Board  with  fuU 
representation  by  counsel,  cross  examination  of  witnesses  and  introduction  of  evidence  under  a 
relaxed  evidentiary  standard;  formal  findings  of  fact  and  conclusions  of  law  and  a  written  decision, 
appeal  to  the  Lummi  Indian  Business  Council  on  the  limited  issue  of  whether  the  Board  provided  a 
fair  hearing;  appeal  to  the  tribal  court  on  the  record  with  the  standard  review  being  whether  the 
Board's  decision  is  supported  by  substantial  evidence;  further  appeal  to  an  arbitrator;    and  a  waiver 
of  sovereign  immunity  to  enforce  any  final  decision.    The  losing  party  must  pay  the  costs  of 
transcription  of  the  hearing  record,  but  anomey  fees  are  not  awarded. 

1.  "Lummi  Law  and  Order  have.. .made  false  accusations  against  property  owners.. ..stopped 
non-Indian  residents  to  search  car  trunks...." 

Again,  we  have  no  specifics  and  we  are  not  aware  of  what  Ms.  Dawson  is  referring  to. 
Tribal  officers  do  have  the  right  and  responsibihty  to  detain  non-Indians  who  have  broken  the  law 
and  hold  them  for  state  or  coimty  authorities.   State  v.  Schmuck.  121  Wn.2d  373,  850  P. 2d  1332 
(1993).    There  is  no  knowledge  in  our  Law  and  Order  Department  of  any  such  incidents. 

2.  "...threatened  conflscation  of  road  equipment  used  by  a  subcontractor  of  the  county  unless 
the  county  and  the  contractor  paid  an  employment  tax  to  the  tribe." 

This  incident  relates  to  the  Tribal  Employment  Rights  Ordinance  (T.E.R.O.),  a  federal 
poHcy  requiring  compliance  with  Indian  employment  requirements  for  projects  on  the  reservation. 
A  1%  tax  is  required  which  supports  the  tribal  T.E.R.O.  program  administration.    The  contractor 
ignored  the  requirements  and,  according  to  procedures  provided  in  advance  to  the  contractor  and 
after  two  letters  of  warning,  a  cease-and-desist  order  was  issued  by  the  Tribal  Court.    When 
presented  with  the  court  order  and  a  copy  of  the  law,  the  contractor  immediately  initiated 
compliance  with  the  law.   As  a  result  of  this  incident,  the  county  now  includes  in  its  bidding 
requirements  a  section  regarding  T.E.R.O.  requirements  for  construction  projects  on  the 
reservation.   This  is  a  matter  of  enforcing  federal  pohcy  that  was  carried  out  according  to 
procedures  and  resulted  in  a  more  cooperative  relationship  between  all  parties. 
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3.  "While  the  Lumini  Law  and  Order  prevent  non-Indians  access  to  the  1,000  acre  park  land  of 
Portage  Island,  purchased  with  state  and  federal  tax  dollars,  they  allow  their  own  members  free 
rein." 

Portage  Island  is  an  undeveloped  island  on  the  Lummi  Reservation  connected  to  the 
mainland  by  a  sand  bar  that  is  only  passable  at  low  tide.    The  agreement  under  which  portions  of 
the  Island  were  purchased  requires  that  it  will  be  held  for  park  purposes,  but  it  does  not  require 
that  the  park  be  opened  before  the  tribe  has  sufficient  revenue  to  properly  operate  and  maintain  it. 
The  county  was  required  to  use  the  funds  which  the  tribe  paid  it  for  Portage  Island  to  purchase 
replacement  park  property.    The  park  on  the  land  purchased  by  the  county  as  a  replacement  was 
recently  closed  by  the  county  due  to  lack  of  funds  to  operate  it.    The  County  Council,  of  which 
Marlene  Dawson  is  a  member,  has  placed  park  funding  in  the  lowest  priority  for  county  spending 
in  the  coming  year,  and  large  cuts  in  the  county  parks  operating  budget  are  likely.    All 
govenmients  are  having  problems  with  parks  funding. 

The  state-approved  tribal  park  plan  for  Portage  Island  is  for  a  wilderness  park  with  limited 
access.    This  island  is  sacred  land  to  the  Lummi  Nation,  and  is  zoned  by  the  tribe  as  a  protected 
area.    The  island  contains  so  many  significant  cultural  and  archaeological  sites  that  it  is  nearly 
impossible  to  protect  them  from  the  public.    Our  tribe  has  suffered  from  vandalizing  and 
plundering  of  sites  elsewhere  in  the  nearby  area,  including  burial  grounds.    Protection  of  these  areas 
is  a  legal  right  and  responsibihty  of  the  highest  importance  to  the  Lummi  people.    We  have  issued 
permits  when  requested  for  supervised  non-Indian  events  on  the  island,  but  we  do  not  have  the 
resources  to  supervise  a  pubhc  access  park  at  this  time. 

4.  "The  former  Humane  Society  director  told  me  it  was  impossible  to  get  closure  from  the 
tribe  on  a  service  contract  as  it  concerns  tribal  dogs  so  neighbors  are  faced  with  marauding  and 
nuisance  dogs." 

The  Lummi  Reservation  is  in  transition  from  a  very  rural  area  to  having  areas  of  denser 
development.    This  problem  is  now  being  addressed  under  self-governance.  An  Animal  Control 
Ordinance  has  been  drafted  by  our  Law  and  Justice  Commission.    Funding  for  implementation 
of  the  ordinance  has  been  budgeted  by  our  Health  Commission.    While  we  did  work  with  the 
county  Humane  Society  on  this  issue  in  1995-96,  there  was  never  any  problem  in  our  working 
relationship  and  it  laid  the  foundation  for  our  present  ordinance  process.    The  ordinance  now  imder 
development  will  be  implemented  in  the  near  future.   It  has  been  mentioned  by  our  members  that 
many  dogs  owned  by  non-Indian  residents  also  need  to  be  controlled. 

5.  "I  recently  attempted  to  address  the  legality  of  the  Lummi  Utility  Tax  Ordinance  and  it's 
(sic)  lack  of  proper  Dept.  of  Interior  authorization  in  tribal  court." 

Full  verbatim  transcripts  of  the  hearing  before  the  sewer  board  and  the  subsequent  appeal  to 
tribal  court  are  available.    Copies  of  the  detailed  findings  of  fact  and  conclusions  of  law  and  the 
judicial  review  are  attached  (attachments  #3  and  #4).   The  transcripts  conclusively  estabUsh  that  Ms. 
Dawson  was  repeatedly  given  accommodations  by  both  the  court  and  by  legal  counsel  and  that  she 
repeatedly  failed  to  follow  even  the  simplest  procedures.    She  even  failed  to  sign  her  notice  of 
appeal  or  pay  the  filing  fee,  defects  which  by  themselves  would  deprive  virtually  any  court  of 
jurisdiction  to  proceed.    A  copy  of  a  letter  to  Ms.  Dawson  from  the  Sewer  District's  attorney  which 
outlines  these  defects  and  the  District's  accommodations  is  anached  (anachment  #5).    How  she 
could  complain  that  she  has  been  denied  due  process  in  this  situation  is  Incomprehensible. 

Her  account  of  the  proceedings  in  court  is  misleading.    The  appeal  was  based  on  the  written 
record  developed  before  the  Sewer  Board.    The  coiirt  had  thoroughly  reviewed  the  record  and  legal 
arguments  before  the  time  for  oral  argument.    To  imply  that  the  court  had  inappropriately  pre- 
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judged  the  case  is  nonsense.   So  is  her  account  of  the  pre-hearing  conference.    One  of  the  major 
points  of  her  appeal  was  that  the  utihty  tax  ordinance  had  been  approved  by  the  wrong  official 
within  the  BIA.  (It  was  approved  by  the  Area  Director  following  an  extensive  analysis  by  the 
Solicitor's  office.   She  contends  it  could  only  be  approved  by  the  Commissioner  of  Indian  Affairs 
and  that  approval  authority  could  not  be  delegated,  despite  the  expUcit  provisions  of  25  USC  §la.) 
Ms.  Dawson  states  that  the  "tribal  attorney,  stated  he  would  try  to  get  Dept.  of  Interior  approval", 
implying  that  he  admitted  that  approval  had  not  been  obtained.   What  was  actually  offered  was 
resubmission  tQ  the  BIA  if  that  would  satisfy  her  concerns.   Her  response  was  that  she  was  not 
interested  in  getting  the  matter  resolved  on  that  basis.    She  felt  she  had  a  strong  technical  argument 
on  the  approval  question,  and  she  appeared  to  recognize  the  BIA  would  certainly  re-approve  the 
ordinance.    She  stated  she  wanted  to  go  to  federal  court  and  tribal  court  was  just  a  hurdle  she  had 
to  clear  in  order  to  make  that  possible.    At  this  point,  the  judge  reminded  her  that  courts  exist  to 
resolve  disputes,  and  that  if  she  was  "just  going  through  the  motions"  she  should  re-evaluate  her 
position. 

Nor  is  Ms.  Dawson's  accouint  of  the  tribal  court  judge's  action  accurate.   A  statement  from 
Judge  Doucet  is  included  (attachment  #6).    However,  Ms.  Dawson's  position  on  tribal  court 
jurisdiction  deserves  further  comment.    The  tribal  court  appeal  was  filed  by  Ms.  Dawson  after  she 
unsuccessfully  challenged  the  Sewer  Board's  decision  to  pay  the  utihty  tax.    She  initiated  both  the 
challenge  to  the  Board's  action  and  the  appeal  to  the  tribal  court.   After  extensive  briefing  of  the 
issues,  she  appeared  for  oral  argument  and  contended,  for  the  first  time,  that  the  court  did  not  have 
jurisdiction  to  hear  the  appeal  she  herself  had  filed.    She  contends  she  was  "berated  by  the  judge  for 
taking  up  the  court's  time  and  was  also  asked  to  be  fined  by  the  tribal  attorney."    The  transcript  of 
the  hearing  shows  that  the  court  did  ask  why  she  had  not  raised  the  jurisdictional  question  earUer 
since  if  it  was  well  founded  it  would  have  saved  both  the  court  and  the  parties  considerable  time 
and  expense.    She  was  not  "berated"  and  she  was  not  threatened  with  a  fine.    The  Sewer  District 
attorney  (not  the  tribal  attorney)  did  ask  for  sanctions  to  be  imposed  on  Ms.  Dawson  in  the 
amount  of  the  District's  attorney  fees  if  Ms.  Dawson  were  allowed  to  essentially  withdraw  her 
appeal  on  the  day  of  the  appellate  hearing.    The  District's  fees  would  otherwise  fall  on  the  District's 
ratepayers.    In  the  end,  the  court  proceeded  with  the  hearing,  rejected  Ms.  Dawson's  jurisdictional 
argument  and  ruled  against  her  on  the  merits.    Ms.  Dawson  did  not  appeal  further. 

6.  "The  same  tribal  court  story  can  be  retold  as  it  concerns  two  non-Indian  property  owners 
who  tried  to  hold  the  tribe  accountable  for  their  bad  faith  negotiations  with  the  City  of 
Belllngham." 

Full  verbatim  transcripts  of  the  hearing  before  the  Water  Board  and  the  subsequent  appeal 
to  tribal  court  are  available.    Copies  of  the  detailed  findings  of  fact  and  conclusions  of  law  and  the 
judicial  review  are  attached  (anachments  ft  7  and  #8).    In  addition,  verbatim  transcripts  of  the 
relevant  City  Council  committee  meetings  are  available  and  were  considered  by  the  court.    They 
conclusively  estabhsh  that  there  was  no  bad  faith  negotiation  on  the  part  of  the  tribe.    The  tribe 
made  it  clear  to  the  city  that  it  was  not  interested  in  purchasing  water  from  the  city  if  it  would 
have  to  open  up  its  system  to  non-members,  since  that  would  defeat  the  purpose  in  acquiring  the 
water  in  the  first  place,  which  was  to  ensure  a  tribal  water  supply.   The  tribe  did  promise  to  charge 
all  customers  equal  rates,  regardless  of  tribal  membership.    It  has  kept  that  promise. 

Incredibly,  the  appellants  in  the  water  case  made  many  of  the  same  fundamental  procedural 
errors  as  Ms.  Dawson  had  in  her  tax  appeal,  even  including  a  similar  failure  to  sign  the  notice  of 
appeal,  despite  the  fact  that  Ms.  Dawson  was  acting  as  an  advisor  to  the  appellants.    Similar 
accommodations  were  made  to  these  appellants.    (See  Letter  to  Susan  Bailey,  attachment  #9.) 
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7.   "....where  there  is  no  separation  of  power,  the  t  lil  wags  the  dog  as  it  concerns  tribal  court." 

Ms.  Dawson  had  ample  opportunity  to  prove  this  false  allegation  in  her  utility  tax  appeal 
and  she  failed  to  do  so.   Her  comments  on  tribal  court  refer  to  her  1996  appeal  and  her  assistance 
in  the  above  water  board  appeal  in  the  same  time  period;  she  has  not  availed  herself  of  our  court 
system  on  any  other  occasion;   all  of  these  comment  refer  to  those  two  hearings.   The  tribal  sewer 
code  provides  for  a  special  appeal  to  an  American  Arbitration  Association  arbitrator  in  the  event 
that  a  litigant  is  dissatisfied  with  the  result  in  tribal  court.   Ms.  Dawson  couid  have  appealed  the 
tribal  covirt  decision  if  she  felt  that  the  decision  was  the  result  of  lack  of  separation  of  powers.   She 
did  not  appeal  because  she  has  no  case  on  the  merits.   We  invite  the  Committee  to  review  the 
record  in  her  case  and  in  the  water  appeals.   No  court  or  arbitrator  would  rule  in  her  favor.    How 
could  she  then  complain  to  Congress  that  the  tribal  system  was  luijust?   She  has  misused  the  tribal 
court  and  wasted  tribal  resources  by  going  through  the  motions  of  an  appeal,  prediaably  losing  her 
case  and  then  heaping  blame  on  the  tribe  for  her  own  inadequacies.    She  seeks  now  to  waste  this 
Committee's  time  with  further  distortions  and  falsehoods. 
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E.   LAND  USE,  ZONING  AND  PERMimNG 

Background 

*  The  Lummi  Zoning  Ordinance  was  enacted  in  1976  and  was  subsequently  approved  by 
the  Bureau  of  Indian  Affairs.   Applications  for  rezoning  are  processed  according  to  the  Zoning 
Ordinance,  and  include  public  hearings  and  comment  periods.   The  hearings  are  open  to  all  persons. 
Projects  have  a  full  environmental  review  by  tribal  Natural  Resources  and  Cultural  staff  to  protect 
tribal  resources  and  must  meet  or  exceed  all  tribal  and  federal  standards.    Tribal  permits  are  issued, 
including  shorelines,  and  all  required  federal  permits  such  as  Army  Corps  of  Engineers  permits  are 
secured. 

*  Our  1996  efforts  to  work  out  a  cooperative  land  use  plan  with  Whatcom  County  were 
xmanimously  approved  by  the  County  Planning  Commission  but  rejected  by  the  County  Council 
due  to  opposition  by  Council  member  Marlene  Dawson. 

*  The  Nation  continues  to  update  and  revise  our  codes  and  ordinances,  and  recently  has 
developed  and  is  implementing  a  comprehensive  plan  to  revise  the  land  use  plan  and  to  update 
codes  and  ordinances.    This  has  only  been  possible  under  self-governance.    We  recognize  that  we 
have  work  to  do  to  build  a  better  system,  but  we  have  that  underway.   By  contrast,  Whatcom 
County  has  been  declared  out  of  compliance  with  state  land  use  laws  for  the  second  time  in  less 
than  a  year. 

1.  "The  tribal  council  interferes  with  the  buying  and  selling  of  land." 

Sales  of  trust  lands  on  Indian  reservations  have  always  been  governmentally  regulated,  as 
required  by  federal  law.   Until  recently  the  BIA  performed  realty  functions.    Appraisals,  resolution 
of  probate  issues  and  the  abihty  of  our  members  to  use  their  land  were  delayed  and  side-tracked. 
The  Lummi  Planning  Department  has  now  taken  over  realty  functions  under  self-governance, 
serving  our  people  far  more  efficiently.     No  tribal  member  is  prevented  from  selling  his  or  her 
land.    Mrs.  Dawson  herself  purchased  nine  acres  in  1995  that  were  removed  from  trust  two  years 
prior  without  any  problems,  a  process  that  would  Ukely  have  been  far  more  comphcated  under  BIA 
management. 

2.  "....violate  Whatcom  County  stop  work  orders  for  building  and  zoning  violations  for  land 
in  fee  status." 

Indian  owned  lands  on  a  reservation  are  not  subject  to  county  or  state  civil  regulatory 
jurisdiction  regardless  of  whether  they  are  in  fee  or  trust  status.    Moe  v.  Confederated  Salish  & 
Kootenai  Tribes.  426  U.S.  463,  478: 

If  the  General  Allotment  Act  itself  estabUshes  Montana's  jurisdiction  as  to  those 
Indians  living  on  "fee  patented"  lands,  then  for  all  jurisdictional  purposes,  civil  and 
criminal,  the  Flathead  Reservation  has  been  substantially  diminished  in  size.    A 
similar  claim  was  made  by  the  State  in  Seymour  v.  Superintendent.  368  U.S.  351,  82 
S.Ct.  424,  7  L.Ed.2d  346  (1962)  [and  rejeaed  by  the  Court]. 

Indian  owned  fee  lands  are  stiU  part  of  the  reservation  and  still  subject  to  exclusive  tribal 
jurisdiction.    See,  also,  Bryan  v.  Ita.sca  County.  426  U.S.  373  (1976)  and  Santa  Rosa  Band  v.  Kings 
County.  532  F.2d  655  (9th  Cir.  1975),  cert,  denied  429  U.S.  1038  (1977).    The  county  can  participate 
in  the  tribal  processes  for  approval  of  Indian  projects  on  the  reservation,  but  it  has  generally  elected 
not  to  do  so. 
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3.   "...violated  sound  environmental  practices  by  building  a  gas  station  in  a  wetland...." 

The  gas  station/minimart  is  not  in  a  wetland,  as  documented  by  1987  National  Wetland 
Inventory  maps  produced  by  the  U.S.  Fish  and  Wildlife  Service.   The  area  was  used  as  farmland  for 
decades.    Although  it  is  within  a  floodplain,  the  site  is  elevated  to  1  foot  above  the  level  of  the  100- 
year  flood,  the  same  standard  as  Whatcom  County  uses  for  similar  development.   It  is  at  the 
interseaion  of  two  50  mph  roads,  far  from  any  residences.   The  gas  tanks  meet  stria  up-to-date 
standards  for  imderground  storage  so  they  are  not  damaged  in  a  flood,  and  with  the  highest 
standards  of  double-walled  construction  and  emergency  shut-off  valves.     It  was  constructed  on  trust 
land  under  tribal  permitting. 
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F.  ECONOMIC  DEVELOPMENT 
Background 

*  Economic  development  in  keeping  with  tribal  environmental  and  cultural  values  is  a 
priority  of  the  Lummi  Nation  in  order  to  provide  jobs  for  tribal  members  and  to  improve  the 
reservation  community  for  all  residents.   Many  of  our  efforts  have  been  attacked  by  Ms.  Dawson  as 
"illegal"  or  "unethical"  although  they  are  no  more  than  routine  business  transactions.    Her 
description  of  the  tribal  government  as  "socialistic"    may  perhaps  refer  to  tribally-owned  business 
ventures  that  are  not  only  legal,  but  are  necessary  to  provide  security  for  the  capital  investment 
required  to  fund  them.   The  tribe  also  encourages  individual  tribal  member  enterprises  through 
support  of  a  Small  Business  Assistance  Center  and  classes  at  the  Northwest  Indian  College. 

*  Tribal  business  successes  benefit  not  only  the  Lummi  commimity,  but  the  entire  regional 
economy,  of  which  Lummi  is  increasingly  a  member.   The  tribe  is  among  the  top  five  employers  in 
the  local  area  for  numbers  of  employees.   These  employees  include  many  non-Indians  as  well  as 
Indians  who  hve  off  the  reservation.   The  income  from  all  tribal  employment  is  channelled  directly 
back  into  the  local  economy,  as  there  are  only  two  small  convenience  stores  and  a  gas  station  on 
the  reservation.    In  addition,  the  Lummi  government  and  reservation  businesses  purchase  virtually 
all  goods  and  services  from  off-reservation  businesses.   The  multiplier  of  dollars  from  tribal  ventures 
and  federal  funding  utilized  by  the  government  adds  substantially  to  the  local  economy.      The 
multiplier  of  tribal  dollars  is  3.9  in  the  coimty  and  7.0  in  the  state,  based  on  a  1982-83  study  by  the 
tribe.   In  attacking  these  efforts  Ms.  Dawson  has  not  considered  the  impact  to  the  local  economy 
that  would  result  if  she  were  successful  in  her  campaign  to  reduce  federal  funding  and  prevent  tribal 
economic  development. 

1.  "...derails  off  reservation  industry  by  refusing  to  meet,  discuss  or  demonstrate  good  faith 
negotiation  on  tribal  environmental  concerns." 

We  are  proud  of  our  record  of  negotiating  agreements  which  protect  vital  tribal  interests  in 
fisheries  while  allowing  responsible  development  to  proceed  for  the  good  of  the  larger  community. 
While  we  have  a  legal  right  to  object  to  any  major  development  activity  which  displaces  us  from 
our  treaty  reserved  usual  and  accustomed  fishing  places,  see  Muckleshoot  v.  Hall,  698  F.Supp.,  1504 
(W.D.  Wash.  1988),  we  prefer  to  resolve  these  matters  by  negotiation.    We  have  reached  agreements 
with  such  major  industrial  and  development  concerns  as  Tenaska  (electrical  co-generation  facilities), 
Cannery  HiU  (golf  course  and  residential  development),  ARCO  (expansion  of  oil  tanker  docks 
within  our  fishing  grounds  adjacent  to  the  reservation).  Pacific  International  Terminals  (multi-modal 
shipping  facility)  and  Northwest  Building  Corporation  (preservation  of  a  tribal  burial  ground  in  the 
San  Juan  Islands).   None  of  these  negotiations  has  been  easy,  but  it  is  irresponsible  to  claim  that  the 
tribe  has  failed  to  meet  and  negotiate  in  good  faith. 

2."....A  CEO  could  spend  months  negotiating  a  contract  with  a  tribe...  only  to  learn  that 
tribal  councils  don't  adhere  to  agreements  made  by  preceding  councils."   "...greenmail....its  a 
well  known  fact  that  roadblocks  disappear  following  the  payment  of  large  sums  of 
money.... Such  compromising  actions  are  not  good  for  the  tribal  people  and  most  definitely 
they  are  not  good  for  business." 

The  Lummi  Nation  is  asked  for  a  waiver  of  sovereign  immunity  in  virtually  every  major 
business  transaction.    Limited  waivers  are  typically  provided,  but  these  are  negotiated  on  a  case  by 
case  basis.    This  allows  the  Nation  to  decide  which  of  its  assets  it  wishes  to  place  at  risk  and  allows 
business  people  to  negotiate  for  the  security  they  need  in  order  to  make  their  business  proposal 

22 


991 


viable.   A  legislated  immunity  waiver  would  put  all  tribal  assets  at  risk  without  this  type  of 
evaluation. 

Ms.  Dawson  is  not  qualified  to  judge  whether  such  actions  are  good  for  the  tribal  people. 
Only  the  tribal  people  themselves  can  decide  if  these  agreements  are  good,  and  elea  their  leaders 
accordingly.    Several  of  these  ^reements  have  also  directly  benefitted  or  protected  the  Sandy  Point 
development's  environment  and  property  values,  a  fact  that  Ms.  Dawson  chooses  to  ignore. 

As  to  whether  such  contracts  are  "not  good  for  business,"  it  is  the  Lummi  Nation  poUcy  to 
avoid  confrontation  and  litigation  and  to  try  to  reach  amicable  settlements  where  we  can,  if  they 
protect  resources.   Ms.  Dawson's  criticism  of  this  pohcy  contradicts  her  earlier  assertion  that  the 
Limimi  Nation  has  "derailed  off  reservation  industry"  by  refusing  to  negotiate.  Here  we  are 
criticized  for  negotiating  agreements  that  meet  our  environmental,  cultural  and  social  concerns  yet 
allow  projects  to  go  forward  in  a  timely  manner,  which  other  parties  and  local  business  leaders  have 
assured  us  is  good  for  business.   What  Ms.  Dawson  calls  "greenmail"  she  would  no  doubt  call  fair 
and  equitable  value  for  property  and  resources  were  it  on  behalf  of  herself  and  non-Indian  business 
people.   As  she  has  never  talked  to  the  Lummi  Nation  about  these  contracts  or  the  negotiations 
involved,  these  are  uninformed  statements.  It  is  irresponsible  to  formulate  and  articulate  an  opinion 
without  investigating  and  hstening  to  all  sides  of  the  issue.   To  imply  that  anything  inappropriate  or 
illegal  is  involved  in  these  contracts  is  absolutely  incorrea. 
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G.  EDUCATION 

Background 

*  Although  it  is  unclear  how  this  issue  relates  to  tribal  sovereign  immunity,  education  is 
one  of  the  highest  priorities  of  the  tribe.    In  the  past  15  years,  efforts  of  the  Lummi  tribe  to 
improve  tribal  education  have  resulted  in  a  model  Head  Start  program,  tribal  elementary,  middle 
and  high  schools,  and  the  Northwest  Indian  College  which  serves  Indian  students  from  across  the 
nation,  as  well  as  non-Indians.   The  NWIC  is  an  accredited  two-year  college  with  a  transition 
program  to  Western  Washington  University  and  other  four-year  programs. 

*  These  programs  have  begun  to  fulfill  the  acute  need  in  Indian  education  for  a  cultural  and 
historical  education  in  context  with  a  student's  background  and  experience,  as  well  as  the  skills  and 
knowledge  reqtiired  to  function  in  contemporary  life.   The  schools  are  under  the  authority  of  the 
Lummi  Education  Commission  and  the  NWIC  Board,  made  up  of  community  members.    The 
reservation  tribal  education  programs  require  that  Lummi  parents  be  involved  in  the  schools,  and 
help  to  focus  the  community  on  positive  family  activities.  Parents  provide  activities  to  promote 
substance-free  and  abuse-free  behaviors  through  traditional  measures  such  as  talking  circles  and 
family  intervention,  as  well  as  traditional  activities  such  as  drum  and  dance  groups,  canoe  club,  and 
honor  societies  such  as  the  Lummi  School  Order  of  Eagles  that  rewards  traditional  values  such  as 
assisting  elders  and  respect  for  tribal  culture  and  the  environment.   Tribal  health,  social,  and 
environmental  program  representatives  are  invited  to  the  schools  to  provide  education  on  available 
services  and  careers  and  to  serve  as  role  models  for  Limuni  young  people. 

1.  "....prior  tribal  educators  who  have  been  shorted  thousands  of  dollars  in  their  teaching 
contracts.. ..they  contacted  the  Interior  Department  and  were  told  this  kind  of  thing  occurs  all 
the  time." 

This  is  an  unfounded  allegation.     Whatever  salary  disputes  have  existed  have  been  minor 
and  have  been  settled  within  the  normal  employer-employee  relationship.   If  they  had  not,  the 
tribal  personnel  manual  has  extensive  provisions  for  grievances  for  any  tribal  employee  who  feels  he 
or  she  has  not  been  treated  fairly  in  employment.   This  certainly  would  include  claims  for  unpaid 
salary.    The  tribal  court  is  also  available  to  resolve  employment  disputes.   Teachers  have  not  been 
shorted  any  dollars. 

2.  "...my  son  made  application  to  the  N.W.  Indian  College.. ..they  wanted  to  consider  him  a 
non-resident  because  of  his  race....Our  federal  policy  against  segregated  schools  and  the  use  of 
preferential  rates  is  being  violated  on  reservations  across  the  nation." 

The  history  of  Indian  education  is  one  of  suppression  of  our  language  and  culture  and  of 
forcing  our  members  as  children  to  anend  boarding  schools,  where  they  were  beaten  for  speaking 
our  language  and  taught  that  our  culture  was  sinful  and  backward.   Later  many  of  us  attended 
Femdale  schools,  where  our  educational  and  cultural  needs  were  not  met,  and  experiences  of 
institutional  racism  that  translated  into  individual  racism  and  abuse  were  the  norm.    Ms.  Dawson, 
who  sat  on  the  Femdale  school  board  during  these  years,  is  well-known  to  our  people  for  her 
anitudes  and  actions  against  Indian  education. 

In  1995  Ms.  Dawson  sent  her  son  to  the  Northwest  Indian  College,  supposedly  to  register, 
although  he  never  did.    Instead  she  filed  a  civil  rights  complaint  charging  racial  discrimination  in 
fees  to  the  Civil  Rights  Division  of  the  U.S.  Department  of  Education. 

The  U.S.  Department  of  Education,  Office  for  Civil  Rights,  Region  X  investigated  and 
rephed  that  the  college  was  in  comphance  with  federal  law  and  poUcy.   They  pointed  out  that 
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lower  tuition  rates  for  enrolled  members  of  federally  recognized  tribes  is  a  political,  not  a  racial 
designation,  in  that  individuab  who  are  racially  Indians  who  are  not  members  of  federally 
recognized  tribes  are  also  subject  to  the  higher  tuition  rate. 

3.  Federal  and  state  dollars  are  not  held  accountable  except  in  public  school  systems. 

Ms.  Dawson,  as  a  former  member  of  the  Femdale  school  board,  is  certainly  aware  of  the 
accountabihty  of  federal  funds  provided  for  Indian  education.   The  Femdale  school  system  received 
large  amounts  of  funding  from  this  source  before  Limuni  schools  were  estabUshed,  and  still  does  so 
for  a  nimiber  of  Lummi  students  who  choose  to  anend  Femdale  schools.    Those  funds  have 
rigorous  requirements  for  reporting  and  are  subject  to  federal  audits.    Lummi  schools  require  that 
teachers  be  licensed  in  the  State  of  Washington  and  the  schools  are  subject  to  the  same 
accountabihty  procedures  as  the  Femdale  schools  with  respea  to  federal  funds  for  Indian  education. 
In  addition,  Lummi  schools  are  accountable  to  the  Lummi  community  in  a  way  that  "public 
schools"  never  were,  and  this  has  made  a  great  difference  in  our  ability  to  meet  our  childrens' 
educational  needs. 

4.  "If  the  federal  tax  dollar  is  going  to  be  used  to  encourage  the  education  of  native  religion  and 
culture,  then  the  choice  of  any  school  should  be  allowed  to  all  American  parents." 

The  choice  of  any  school  is  allowed  to  all  American  parents.   Indian  parents  can  choose  to 
send  their  children  to  non-reservation  schools,  and  many  do.   Non-Indian  students  attend  the 
Northwest  Indian  College. 
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H.   GOVERNMENT  AND  GENERAL  COMMENTS 

1.  "Certain  Lummi  leaders  refuse  to  pledge  alliance  (sic)  to  our  nation's  flag." 

This  allegation  is  just  nonsense.   There  is  no  leader  at  Lummi  who  does  not  honor  the 
United  States  Constitution,  the  United  States  flag,  and  those  who  serve  and  protect  it,  for  it  is  so 
important  in  our  culture  that  no  individual  could  be  a  leader  if  he  or  she  dishonored  it.   The 
United  States  flag  is  raised  and  saluted  by  a  member  of  the  Lummi  veterans  Post  #33  along  with  the 
Lummi  Nation  flag  every  morning,  and  flies  proudly  over  the  Lummi  tribal  offices.    It  is  displayed 
in  our  Council  Chambers,  and  is  honored  at  every  major  event  in  our  community.    Our  veterans 
have  lovingly  carved  a  special  flagpole  decorated  with  an  eagle  to  carry  the  United  States  flag. 
Members  of  our  nation  have  served  in  every  war  since  World  War  I  and  Indian  communities  have 
sacrificed  proportionally  greater  numbers  of  their  loved  ones  in  war  than  any  other  ethnic  group  in 
the  United  Stales.   Veterans  are  honored  by  color  and  honor  guards  at  all  funerals,  and  on  Veterans 
and  Memorial  Day  there  are  community  ceremonies  and  dinners  to  honor  those  who  have  fallen 
and  those  who  have  served.    Both  the  Indian  and  the  non-Indian  Lummi  veterans  of  Post  #33  are 
among  the  most  honored  members  of  our  community  for  having  served  and  proteaed  the  United 
States  flag.    They  perform  many  hours  of  community  service  and  are  involved  in  numerous  projeas 
with  non-reservation  veterans  chapters.   The  Lummi  Veterans  Coordinator,  Frank  Cordero 
U.S.M.C.  is  a  Selective  Service  Board  member,    a  board  member  of  the  Regional  Minority  Veterans 
Affairs  Committee,  and  has  been  honored  by  leners  from  Senator  Ben  Nighthorse  Campbell  (R- 
CO),  Senator  Patty  Murray  (D-WA)  and  Senator  Bob  Kerry  (D-NE)  complimenting  his  dedication 
and  professionalism.   All  national  veterans  association  are  represented  in  our  community. 

Of  the  many  insults  and  untruths  Ms.  Dawson  has  perpetrated,  this  is  by  far  the  most  cruel. 
To  cast  doubt  on  the  honor  and  patriotism  of  the  Lummi  veterans  and  the  Lummi  people  is 
unconscionable,  and  there  are  no  words  to  convey  how  we  feel  about  her  statement,  knowing  what 
our  veterans  and  every  family  at  Lummi  has  sacrificed  in  times  of  war  and  peace. 

2.  "This  tribal  leadership  even  went  so  far  as  to  try  to  eject  a  candidate  for  congress  from  the 
reservation...." 

The  LIBC  did  vote  to  exclude  from  our  reservation  an  individual  who,  in  1992,  was 
promoting  a  poUtical  philosophy  that  pubUcly  advocates  the  abrogation  of  our  treaty  rights.    It  was 
a  symbolic  act  to  remind  the  pubUc  of  the  original  intent  and  provisions  of  the  treaty.    At  the  time, 
Mr.  Metcalf  was  not  a  declared  candidate  for  the  U.S.  Congress;  he  was  elected  to  Congress  in  1994. 
He  was  speaking  at  a  community  meeting  at  the  Sandy  Point  meeting  hall,  and  after  the  symboUc 
resolution  was  delivered,  Lummi  representatives  left  the  meeting,  making  no  attempt  to  actually 
"eject"  him  from  the  reservation. 

Several  years  later  when  Congressional  attention  was  focused  on  our  water  rights  issues,  we 
welcomed  Congressman  Metcalf  to  our  reservation  for  a  tour  of  our  hatchery  and  a  discussion  of 
the  issues.    We  later  thanked  him  for  acting  responsibly  in  mediating  talks  between  the  Lummi 
government  and  the  Sandy  Point  Improvement  Company.   While  we  may  not  agree  with  him  on 
many  issues,  he  is  accorded  the  respect  and  dignity  we  extend  to  any  member  of  Congress  or  federal 
official  who  visits  our  reservation. 

3.  "....at  the  entrances  of  this  reservation...we  have...sign$  that  state  all  entering  are  now 
subject  to  Lummi  Laws.   Lummi  laws...are  near  impossible  to  access  because  tribes  are  not 
subject  to  the  Freedom  of  Information  Act  or  the  Privacy  Act." 

Many  of  the  non-Indian  landowners  on  the  reservation  have  said  that  they  purchased  their 
land  without  being  informed  that  it  was  on  an  Indian  reservation,  or  that  there  were  Lummi 
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Nation  laws  that  applied  to  them.   This  has  led  to  conflia,  confusion,  and  false  expectations  on 
their  part.   We  recognize  that  this  problem  stems  from  a  combination  of  irresponsible  realtors,  to 
an  local  educational  system  that  has  failed  to  address  Indian  history  and  affairs  and  to  Whatcom 
County's  failure  to  stamp  deeds  and  erect  signs  at  the  reservation  boundary,  according  to  a  1982 
Intergovernmental  Agreement  (attachment  #10).   We  responded  to  their  concerns  by  placing  signs 
on  our  reservation  borders  to  notify  the  non-Indian  public  that  they  are  on  a  reservation  where 
they  are  subject  to  laws  they  may  not  be  familiar  with,  and  to  dispel  confusion  among  visitors  who 
are  most  likely  to  be  aided  by  Lummi  law  officers  in  an  emergency.   The  county  had  earUer  agreed 
to  the  erection  of  the  signs  but  now  objects  to  our  wording,  contending  that  they  should  state  that 
persons  entering  the  reservation  are  subject  only  to  "some"  tribal  laws.   We  have  offered  to  change 
the  wording,  but  the  county  has  not  responded. 

It  is  simply  not  true  that  tnbal  laws  are  'near  impossible  to  access".    Copies  of  the  tribal 
code  are  available  for  public  review  and  copying  at  the  library  of  the  Northwest  Indian  College  on 
the  Lummi  Reservation. 

4.  "The  treaty  forming  this  reservation  divided  the  land  base  into  allotments  so  the  individual 
native  could  sell  their  land  when  they  saw  fit  and  pursue  the  American  Dream  off  the 
Reservation." 

*   It  was  not  the  Lunmii  Nation's  Treaty  of  Point  Elliott  (1855)  that  divided  reservation 
land  among  individual  members,  but  the  Lummi  treaty  did  incorporate  certain  provisions  of  the 
Treaty  with  the  Omaha,  under  which  reservation  land  was  later  assigned  by  the  tribe  rather  than 
allotted  to  individual  tribal  members.   The  Lummi  assignments  were  made  in  1884,  three  years 
prior  to  the  General  Allotment  Act  of  1887  (also  known  as  the  Dawes  Act),  a  law  that  unilaterally 
altered  to  fundamental  premise  of  the  treaty:  the  Reservation  homeland  that  was  to  be  exclusively 
Indian.    The  Lunyni  assigrmients  were  treated  as  Dawes  Act  allotments  by  the  Bureau  of  Indian 
Affairs  in  violation  of  the  treaty,  and  should  never  have  been  allowed  to  be  sold  to  non-Indians. 
Under  the  treaty  assignment  system,  land  not  used  by  tribal  members  should  have  been  returned  to 
the  tribe  for  reassignment  to  those  who  received  no  land. 

Lummi  Reservation  lands,  reserved  in  the  treaty  for  the  exclusive  use  of  the  Indians,  were 
assigned  to  qualified  Indians  listed  on  the  Lummi  Allotment  (Reserve)  Schedules.    There  was  never  a 
surplus  of  land  on  the  Lummi  Reserve.    No  act  of  Congress  opened  the  reserve  to  white 
encroachment  or  settlement.    Even  after  passage  of  the  Dawes  Act  the  Lummi  Reserve  was  strictly 
regulated  by  national  law.   The  78-acre  assignment  of  Davie  Skootah,  who  died  without  heirs,  was 
the  only  parcel  of  reservation  land  covered  by  the  general  allotment  laws  of  the  United  States,  as 
required  by  a  specific  Act  of  Congress  (66th  Congress,  Sess.l,  1919,  see:  Indian  Affairs,  Laws  and 
Treaties,  by  Kappler,  Vol.  IV,  p.219).   All  other  Lxmimi  lands  are  still  proteaed  by  the  original 
treaty  language. 

Ms.  Dawson's  view  of  Indian  and  treaty  history  and  law  is  limited.    Her  statement  regarding 
the  pursuit  of  the  "American  Dream"  demonstrates  a  denial  of  the  lack  of  opportunity  that  has 
been  available  to  Indian  people  throughout  our  history  since  1855.   Although  Ms.  Dawson  Uves  on 
the  Lummi  Reservation,  is  a  public  official,  and  despite  the  tribe's  attempts  to  educate  her,  she 
continues  to  maintain  these  historically,  legally  and  factually  inaccurate  views  of  federal  law  and 
policy. 

5.  The  1934  Indian  Reorganization  Act  "provided  the  option  to  reverse  the  federal 
government's  goal  of  assimilation....and  set  up  a  separatist  and  socialistic  form  of  government. 
The  voting  members  of  this  reservation  voted  to  continue  assimilation." 

This  statement  is  absolute  nonsense.   The  IRA  included  a  ban  on  further  allotment  and  sale 
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of  Indian  land  that  applied  to  all  tribes,  not  just  those  who  chose  to  organize  their  governments 
under  Section  16  of  the  Aa.   Under  the  IRA  tribes  were  given  a  choice  whether  to  continue  their 
traditional  form  of  government  or  to  organize  under  a  federaUy  sanctioned  form  of  govertunent 
which  featured  many  aspects  of  a  private  corporation.   It  is  absurd  to  contend  that  a  tribe  which 
voted  to  retain  its  traditional  form  of  government  was  voting  in  favor  of  assimilation  and  the 
destruction  of  traditional  tribal  government.     Mrs.  Dawson's  use  of  the  terms  "separatist  and 
socialist"  further  demonstrates  her  lack  of  comprehension  of  federal  Indian  law  and  pohcy,  or  her 
rejection  of  that  law  and  policy. 

6.  Voting  to  remove  requirement  for  Secretary  of  the  Interior  approval  of  ordinances  from 
Constitution  (from  oral  testimony). 

There  is  no  federal  legal  requirement  that  tribal  ordinances  be  approved  by  the  BIA.   See 
e.g.  Kerr-McGee  Corp.  v.  Navajo  Tribe,  471  U.S.  195  (1985).   The  1970  tribal  constitution  did  have 
a  provision  in  it  for  BIA  approval  of  certain  ordinances.     This  is  purely  a  self-imposed  requirement 
and  the  tribe  does  propose  to  remove  the  approval  provision  if  the  tribal  membership  approves. 
Most  tribes  no  longer  have  BIA  approval  provisions  in  their  constitutions. 

The  process  for  removal  of  this  requirement  has  been  reviewed  and  approved  by  the 
Secretary  of  the  Interior.   This  action  is  part  of  the  transition  to  full  self-governance.   In  addition, 
the  BIA  has  been  extremely  slow  to  make  decisions  on  tribal  ordinances.    For  example,  23  years  ago 
the  Secretary  of  the  Interior  placed  a  "temporary"  moratorium  on  approval  of  tribal  water  codes.   It 
is  still  in  effect.    We  cannot  get  a  code  either  approved  or  disapproved.   As  a  result,  we  have  seen  a 
progressive  destruction  of  our  groimdwater  due  to  lack  of  an  appropriate  regulatory  structure. 

7.  "Certain  council  members  have  publicly  stated  they  can  not  be  held  accountable  to  decisions 
made  by  prior  councils." 

Ms.  Dawson  does  not  provide  any  details  whereby  this  allegation  can  be  checked.   We  do 
not  know  what  is  meant  here.   The  statement  projects  a  negative  image,  but  simply  reflects 
democracy  in  aaion.   All  elected  officials  are  bound  by  the  prior  decisions  (enaaed  laws)  of  their 
predecessors,  until  such  laws  or  policies  are  changed.   It  clearly  is  within  the  prerogative  of 
subsequent  officials,  if  they  have  the  votes,  to  change  the  prior  laws  or  policies. 

Ms.  Dawson  to  be  rnalcing  has  been  a  leader  in  repudiating  a  1982  Intergovernmental 
Agreement  between  Whatcom  County  and  Lummi  Nation  (attachment  #10).   That  agreement  was 
part  of  a  federal  court  settlement  in  litigation  between  the  coimty  and  Lummi.   The  agreement 
addresses  and  was  designed  to  avoid  many  of  the  conflicts  on  the  reservation  today.    For  example, 
many  non-tribal  reservation  residents  argued  that  they  were  ignorant  of  the  fact  that  their  land  was 
located  on  a  reservation  and  that  tribal  laws  might  ^ply  to  their  activities.   To  address  this 
problem  the  county  and  Lummi  agreed  that  the  county  would  stamp  every  deed  and  tax  statement 
for  reservation  property  with  a  notation  that  it  is  located  within  the  Lummi  reservation  and  that 
tribal  laws  may  apply.   The  agreement  also  provides  that  the  county  will  recognize  the  Lummi 
Indian  Tribe  as  "the  government  of  the  Lummi  Indian  Reservation"  and  will  recognize  and  give 
effect  to  tribal  zoning,  building  permits,  and  shoreline  management  permits,  etc.  in  addition  to 
coimty  permits.   The  agreement  also  provides  for  signs  to  be  erected  at  the  reservation  boundaries 
notifying  the  public  that  they  are  entering  the  reservation.   Ms.  Dawson  refuses  to  acknowledge  this 
agreement,  apparently  because  it  was  signed  by  the  County  Executive  (the  elected  head  of  County 
govertmient),  not  by  the  County  CouncO  (the  coimty  legislative  body).   The  County  has  failed  to 
abide  by  the  agreement. 


28 


997 


8.  "Tribal  council  members  state  the  Federal  Supreme  Court  decisions  on  tribal  issues  don't 
apply  to  them  because  each  reservation  of  the  557  total  is  unique,  so  each  tribe  they  say  must 
litigate  the  issues  at  hand  in  order  for  it  to  be  relevant  to  their  reservation." 

This  is  another  distortion.   The  principles  announced  by  Supreme  Court  certainly  apply 
across  the  country,  but  many  Supreme  Court  decisions,  especially  those  which  deal  with  tribal 
jurisdiction  over  non-members,  require  a  balancing  of  many  factors  which  vary  from  one 
reservation  to  another.    An  example  is  zoning.   In  Brendale  v.  Confederated  Tribes  of  the  Yakima 
Tndian  Nation.  492  U.S.  408  (1989),  the  Supreme  Court  itself  fragmented  over  the  extent  of  tribal 
zoning  jurisdiaion.    It  is  one  of  the  most  cited  cases  involving  tribal  jurisdiction,  but  there  is  no 
majority  opinion.   The  resiilt  in  that  case  was  that  some  non-Indian  land  was  subjea  to  tribal 
zoning  jurisdittion  while  other  land  was  not.   The  difference  in  the  outcome  was  the  facts  specific 
to  the  reservation.    If  the  faas  dictate  different  outcomes  within  one  reservation,  it  is  not  surprising 
that  they  can  result  in  differing  outcomes  from  one  reservation  to  the  next. 

9.  Comments  regarding  "hostile,  unfriendly"   and  "confronUtional"  actions  by  tribal 
government. 

Ms.  Dawson  has  expressed  the  opinion  that  "hostile,  unfriendly"  actions  are  a  violation  of 
the  Treaty,  a  personal  interpretation  of  the  clause  that  was  designed  to  prohibit  and  end  the 
possibility  of  armed  confUa  between  citizens  of  the  United  States  and  Indians.    The  Lummi 
government's  anempts  to  respond  to  the  attacks  by  her  group  and  to  violations  of  Lummi  treaty 
and  property  rights  on  our  reservation  have  been  labeled  "unfriendly."    Articles  and  letters  from  the 
local  newspaper  (attachment  1 1)  demonstrate  that  her  opinion  is  not  held  by  all  non-Indian 
residents.    A  year  ago  the  Limuni  government  held  a  dinner  attended  125  non-Indian  residents  to 
improve  communication  and  imderstanding.   Ms.  Dawson's  group  circulated  leaflets  in  which  she 
discouraged  residents  from  anending,  or  from  speaking  to  Lummi  leaders  about  their  concerns  if 
they  did  attend. 

By  contrast  to  Ms.  Dawson's  allegations,  tribal  attempts  to  resolve  or  lessen  differences  have 
often  been  rejeaed  by  county  government  under  her  influence.   For  example,  the  Whatcom  County 
Planning  Commission  recently  unanimously  voted  to  ask  Lummi  to  take  a  lead  role  in  developing  a 
land  use  and  zoning  plan  for  the  reservation  in  conjunaion  with  the  county.   The  goal,  publicly 
supported  by  Lummi  Chairman  Henry  Cagey  at  the  County  Planning  Commission  meeting,  was  to 
adopt  a  joint  plan  which  would  eliminate  jurisdictional  conflirts  between  tribal  and  county 
government.    Even  though  the  proposal  closely  tracks  an  earlier  agreement  between  the  tribe  and 
the  county  (See  anachment  #10),  when  the  proposal  came  before  the  County  Council,  however,  Ms. 
Dawson  strongly  opposed  any  tribal  role,  arguing  that  Lummi  should  have  no  say  in  what  happens 
on  fee  lands  on  its  own  reservation.   As  a  result,  the  Commission's  recommendation  was  defeated, 
and  jurisdictional  conflicts  are  likely  to  increase. 

Ms.  Dawson  complains  that  Lummi  govenunent  officials  have  been  "confrontational"  but 
again  fails  to  give  any  specifics  so  that  her  allegations  can  be  checked  or  refuted.  We  do  know  that 
County  law  enforcement  authorities  have  confronted  tribal  officers  attempting  to  serve  tribal  court 
papers  and  threatened  to  arrest  them  if  they  carry  out  lawful  court  orders,  and  that  the  county  has, 
as  a  matter  of  poUcy,  refused  to  give  full  faith  and  credit  to  tribal  court  decrees. 

10.  "Mr.  Cagey  stated  to  a  news  reporter,  'We'd  like  to  shut  it  down  temporarily,  [roads]  not 
forever.   We'd  like  to  shut  it  down,  keep  all  the  non-Indians  out.'" 

Our  Chairman  did  make  an  emotional  statement  to  the  press  for  which  he  later  made  a 
pubhc  apology  in  a  TV  interview,  but  the  interview  was  not  carried  in  the  newscast,  nor  in  the 
other  media.   The  statement  made  headhnes  while  the  apology  and  retraction  were  never 
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acknowledged  or  reported.   He  also  apologized  to  the  Lummi  people,  most  of  whom  were 
distressed  by  the  original  comment.   The  statement  was  made  under  extreme  frustration  and 
pressure. 

11.  "Moral,  cultural,  and  spiritual  afflictions...while  other  minorities  flourish... we  must  ask 
ourselves  why  life  for  members  on  reservations  is  sub-standard....there  is  no  other  group  of 
American  citizens  who  have  played  the  role  of  Peter  Pan  like  the  American  Indians.   The  first 
essential  step  to  promoting  maturity  and  personal  growth  is  to  make  our  Native  American 
groups  personally  responsible  for  their  actions." 

The  racism  underlying  these  statements  and  the  paternalism  implicit  in  referring  to 
sovereign  Indian  nations  as  "our  Native  American  groups"  accurately  reflect  the  consistent  inability 
of  Ms.  Dawson  to  recognize  our  rights  as  individuals  and  as  governments.  The  approach  she  has 
taken  is  to  "blame  the  victim."    Attempts  to  productively  communicate  with  Ms.  Dawson  on  the 
issues  are  impossible  given  that  she  refuses  to  recognize  not  only  our  legal  status  and  rights,  but  our 
inherent  rights  as  human  beings.   The  Lummi  people  are  proud  to  have  survived  the  difficulties  and 
unjust  treatment  of  the  past  147  years,  and  to  have  begxm  to  rebuild  our  government,  culture  and 
community  under  self-governance.    Personal  accountability  and  the  keeping  of  promises  is  an  issue 
that  we  would  like  to  discuss  at  length  in  terms  of  the  history  of  relations  between  Indian  nations 
and  the  United  States,  but  our  intention  in  highhghting  these  comments  is  to  shed  light  on  the 
attitudes  underlying  Ms.  Dawson's  views.  Last  year  the  Lummi  Indian  Business  Council  initiated  a 
joint  meeting  with  the  Whatcom  County  Council,  where  members  of  both  Councils  agreed  to  meet 
in  small  groups  to  get  to  know  each  other  as  people  so  as  to  lay  the  foundation  for  improved 
cooperation.    This  plan  feU  apart  after  several  meetings  in  which  Ms.  Dawson  spent  the  entire  time 
lecturing  and  berating  our  eleaed  leaders  in  the  offensive  tone  exhibited  in  these  statements. 

12.  Tribal  governments  are  "socialistic,  separatist  govenmients"  who  impose  "tribal  tyranny" 
over  non-Indian  residents. 

Non-Indians  on  the  Lummi  Reservation  are  treated  fairly,  but  they  must  be  aware  that 
when  they  move  to  our  reservation  there  are  certain  differences  from  non-reservation  communities 
that  they  must  acknowledge,  respect  and  abide  by.   We  have  had  non-members  in  our  community 
become  a  part  of  our  community  and  who  are  welcome.    Non-members  who  choose  to  live  in  our 
community  need  to  recognize  that  they  are  choosing  to  live  in  a  positive  multi-racial  and  multi- 
cultural community,  in  which  the  dominant  culture  is  not  their  own  but  is  Lummi.    This  has  been 
difficult  for  some  who  came  to  Lummi  either  misinformed  or  motivated  by  greed,  and  they  must 
learn  to  work  with  us  to  overcome  this.   The  first  non-Indian  development  on  our  reservation,  the 
Gooseberry  Point  Community  and  Water  Association,  had  a  covenant  in  all  the  deeds  for  the  lots 
when  first  sold  in  the  late  1940s  that  prohibited  anyone  who  was  "...not  a  member  of  the  white 
race. ..except  for  domestic  servants..."  from  residing  there.   This  covenant  against  our  living  on 
certain  lands  of  our  own  reservation  set  the  tone  for  relations  between  the  groups.    We  can 
overcome  these  years,  but  only  if  non-Indians  make  an  effort  to  learn  and  respect  the  history  of  the 
situation  and  the  reaUty  of  the  aspects  of  life  in  our  community  that  some  have  called  "special" 
rights.    It  is  their  choice  to  live  here,  but  it  is  the  homeland  of  the  Lummi  people.    We  will  always 
be  here  where  oiir  ancestors  lived,  fished,  worked,  and  raised  their  famihes,  doing  the  same. 
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I.  BACKGROUND  ON  MARLE^fE  DAWSON 

1.  Sandy  Point  development  -  Ms.  Dawson  is  the  Vice-President  of  the  Sandy  Point  Improvement 
Company,  located  on  the  Lummi  Indian  Reservation,  not  in  the  City  of  Femdale,  as  she  stated  in 
her  testimony.    Femdale  is  Ms.  Dawson's  postal  address,  but  there  is  no  incorporated  city  on  the 
primarily  rural  reservation.   The  Sandy  Point  development  of  770  homes  was  built  using  reservation 
groundwater  without  a  state  permit  for  22  years,  until  1994.   Their  1994  permit  does  not  provide 
for  water  for  an  additional  330  empty  lots.   Sandy  Point  developers  sold  all  the  lots  with  water 
shares  guaranteeing  water  for  which  it  had  no  permit,  and  the  Sandy  Point  Improvement  Company 
is  liable  to  all  those  property  owners.    In  addition,  the  development  was  based  on  a  tidelands  lease 
with  the  Lummi  Nation  for  beach  rights  and  the  entrance  channel  to  the  Sandy  Point  marina, 
which  expired  in  1988.   The  development  has  refused  to  renegotiate  leases  because  of  the  increase  in 
the  appraised  value  as  approved  by  a  federal  court,  yet  they  continue  to  use  the  tribe's  property 
without  compensation  to  the  tribe. 

2.  Property  -  Ms.  Dawson  and  her  husband,  a  realtor,  own  four  homes  at  Sandy  Point,  1  1/2 
vacant  lots  in  another  reservation  development,  and  an  8.8  acre  imdeveloped  parcel  at  Sandy  Point 
that  she  purchased  only  last  year.   She  continues  to  speculate  in  reservation  land  while  complaining 
about  the  treatment  she  has  allegedly  received  from  the  tribe.    Her  property  is  assessed  on  the  lax 
rolls  at  a  total  value  of  over  $770,000,  but  has  a  market  value  far  higher.   If  court  rulings  regarding 
tribal  sovereignty  are  legislatively  overturned,  the  property  values  will  jump  substantially. 

3.  Activities  -  Since  being  elected  a  member  of  the  County  Council  in  1994,  Ms.  Dawson  has 
written  over  200  letters  on  County  Coimcil  stationery  against  the  Lummi  Nation  on  a  variety  of 
issues,  representing  her  personal  opinion,  not  that  of  the  County  Council.    The  majority  of  letters 
have  gone  to  federal  and  state  agencies  and  to  Congress,  but  the  Lummi  Nation  has  not  received 
one  courtesy  copy  so  that  we  can  answer  or  correct  her  frequently  untrue  or  distorted  accusations. 
In  some  of  those  letters,  she  has  proposed  legislation  to  our  Congressional  representatives  that 
would  declare  the  formerly  leased  tribal  tidelands  open  to  public  access  and  the  Sandy  Point  marina 
channel  over  tribal  tidelands  subject  to  "navigational  servitude."    In  her  letters  she  has  not  disclosed 
that  she  is  a  resident  of  Sandy  Point,  a  member  of  its  board,  and  the  owner  of  multiple  shoreline 
properties  on  the  reservation. 

Ms.  Dawson  and  a  small  group  have  conducted  a  letter-writing  campaign  to  discredit  the 
Lummi  government.    Her  activities  promote  increased  conflia  and  polarize  the  issues  we  have  been 
trying  to  resolve  amicably.     While  the  Lummi  Nation  was  lobbying  for  federal  water  negotiations, 
she  and  her  group  were  filing  petitions  with  the  state  to  litigate  the  issue  instead.    She  has  sponsored 
resolutions  in  the  Coimty  Council  in  opposition  to  tribal  economic  development  projects.    She  has 
undermined  water  negotiations  by  participating  in  appeals  over  water  and  drilling  a  well  on  her 
property  at  the  same  time  as  she  was  represented  in  negotiations  by  both  a  County  and  a  Sandy 
Point  representative  on  the  state  negotiating  team.    Her  support  of  Congressional  legislation  that 
would  force  litigation  over  reservation  groundwater  while  we  are  negotiating  the  issue  with  two 
entities  of  which  she  is  an  elected  official  is  part  of  an  ongoing  panem  of  aaivities  that  have  created 
and  exacerbated  problems  rather  than  contributed  to  resolving  them. 
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ATTACHMENT  #1 

WATER  SYSTEM  TRANSFER  AGREEMENT 

RECITALS 

A.  HORIZON  HEIGHTS  HOMEOWNERS'  ASSOCIATION  (hereinafter  "the 
Association")  is  a  water  association  organized  in  whole  or  in  part  to  acquire 
water  and  distribute  it  to  its  members.  The  Association  is  the  owner  of  a 
well,  well  site,  pumping  systeo.  water  distribution  system,  and  a  water  rights 
claim,  permit  and  iertificate  from  the  State  of  Washington,  all  more 
completely  and  fully  described  in  Exhibit  A  to  this  Agreement  which  is 
incorporated  herein  by  this  reference  as  if  fully  set  out.  The  area  served  by 
the  Association  is  located  within  the  Lummi  Indian  Reservation. 

3.  The  Lummi  Indian  Tribe  (hereinafter  "the  Tribe")  is  a  federally 
recognized  Indian  Tribe  operating  under  a  Constitution  and  By-laws  adopted  in 
its  present  form  and  approved  by  the  Commissioner  of  Indian  .Affairs  on  April 
10,  1970.  The  Tribe  is  located  on  the  Lummi  Indian  Reservation  which  was  set 
apart  by  treatv  with  the  United  States  in  1853  and  confirmed  by  Executive 
Order  in  1373.  The  Tribe  is  the  holder  of  certain  rights  which  attach  to  its 
status  as  a  federally  recognized,  reservation  tribe  including,  but  not  li.mited 
to,  water  rights  under  the  doctrine  first  stated  by  the  United  States  Supreme 
Court  in  Winters  v.  United  States .  207  U.S.  564  (1908).  The  Lummi  Indian 
Business  Council  is  the  governing  body  of  the  Lummi  Indian  Tribe  and  the  Lummi 
Tribal  Sever  and  Water  District  is  a  subordinate  tribal  body  created  by  the 
Lummi  Indian  Business  Council  for  administration  of  certain  utility  functions 
which  the  Tribe  provides.  Those  services  include  the  collection,  treat.ment 
and  disposal  of  sewage  and  the  provision  of  drinking  water. 

C.  The  parties  to  this  .Agreement  do  not  agree  on  the  validity  of  the 
water  rights  or  claims  of  the  parties,  but  do  agree  that  ground  water  should 
be  efficiently  managed  throughcut  the  Lummi  Indian  Reservation,  and  that  the 
Lummi  Indian  Tribe  is  in  the  best  position  to  provide  comprehensive  management 
for  ground  water  on  the  reservation.  The  parties  desire  to  avoid  litigation 
over  their  respective  water  rights  claims. 

AGREEMENT 

In  light  of  the  foregoing  recitals  and  in  consideration  of  the  mutual 
covenants  and  promises  of  the  parties  set  out  below,  the  parties  agree  as 
follows : 

1.  The  Association  hereby  transfers  and  conveys  to  the  Tribe  all  of  its 
facilities  and  easements  included  on  Exhibit  A  to  this  Agreement.  In  making 
this  transfer,  the  Association  warrants  that  it  is  the  owner  of  the  facilities 
and  easements  included  on  Exhibit  .A  and  that  it  has  the  full  right  to  .make 
this  conveyance.  However.  Che  Association  makes  no  warranty  as  to  the  present 
condition  of  the  facilities,  their  fitness  for  the  use  intended  for  them  by 
the  Tribe,  or  their  future  operating  condition.  The  Tribe  has  inspected  the 
facilities  or  had  the  opportunity  to  inspect  them  and  agrees  to  accept  them  in 
their  present  condition. 

2.  The  Association  further  agrees  that  it  will  not  initiate  any  further 
ground  water  withdrawals  within  the  Lurarai  Indian  Reservation  and  will  (nake  no 
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application  for  such  withdrawals. 

3.  The  Tribe  agrees  that  it  will  provide  single-family  residential  water 
service  to  each  of  the  parcels  listed  in  Exhibit  B  to  this  Agreement, 
regardless  of  ownership  of  those  parcels.  (This  involves  a  total  of  20  lots.) 
Exhibit  B  is  incorporated  into  this  Agreement  by  this  reference  as  if  fully 
set  out.  In  the  event  the  Tribe  is  unwilling  or  unable  to  provide  water 
service  to  any  parcel  included  on  Exhibit  B  in  response  to  a  request  made 
following  receipt  by  the  Lummi  Tribal  Sewer  and  Water  District  of  a  petition 
signed  by  the  owners  of  record  of  sixty  (507.)  per  cent  of  the  lots  listed  in 
Exhibit  B,  requesting  that  a  local  improvement  district  be  formed  to  finance 
the  improvements  necessary  to  provide  the  requested  service,  this  agreement 
shall  be  cancelled  and  the  oi-nership  of  all  facilities  on  Exhibit  A  shall  be 
returned  to  the  Association.  This  provision  shall  not  be  applicable  if  the 
cause  of  the  Tribe's  inability  to  provide  service  is  the  unwillingness  of  the 
Association  members  to  pay  their  fair  pro-rata  share  of  the  costs  of 
improvements  necessary  to  provide  such  service. 

4.  In  addition,  the  Tribe  agrees  that  it  will  undertake  the  following: 

A.  Operate  and  maintain  the  facilities  in  accordance  with  the 
Federal  Safe  Drinking  Water  Act  and  all  other  applicable  laws. 

3.  Upon  request  by  the  affected  property  owners  or,  without  such 
request,  at  the  option  of  the  Tribe,  integrate  the  facilities 
into  the  Tribe's  water  distribution  system  for  the  purpose  of 
efficient  manage.ment  of  the  system,  the  proportionate  costs  of 
such-»  improvements  being  borne  by  the  properties  benefitting  in 
accordance  with  subparagraph  C,  below. 

C.  Upgrade  the  facilities  by  repair  or  replacement  if  such 
improvements  are  necessary  for  the  efficient  management  of  the 
syste.Ti,  the  costs  of  such  improve.ments  being  borne  by  those 
benefitting  from  the  improvements  in  accordance  with  the 
District's  Local  Improvement  District  procedures  under  the 
federally  aporoved  Lummi  Sewer  and  Water  Ordinance.  The 
parties  understand  and  agree  that  the  Local  Improvement 
District  procedures  provide  the  affected  property  owT.ers  with 
substantial  control  over  the  assessment  prccecure. 

D.  Establish  and  enforce  fair  and  equitable  races  for  the 
provision  of  water  service. 

E.  Administer  the  water  system  in  an  efficient  manner,  encouraging 
conservation  of  water  and  other  policies  of  wise  use. 

F.  Protect  the  water  source  which  is  a  portion  of  the  facilities 
transferred  under  this  Agree.Tient  from  pollution,  conta.-amation, 
or  other  degradation. 

5.  The  parties  specifically  understand  and  agree  that  when  the  Tribe 
integrates  the  transferred  facilities  into  the  Tribe's  water  system,  water 
provided  to  the  parcels  listed  in  Exhibit  3  may  come  front  the  Tribe's  overall 
water  system  and  not  necessarily  from  the  source  which  is  a  portion  of  the 
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facilities  conveyed  by  this  Agreeoenc. 


IN  WITNESS  WHEREOF  the  parties  have   executed  this  Agreement  this      JZ/^'Q 
L/c/  .19^/. 


day  of        W<,-  ILI 


^■^^-^^ 


LDHMI    CroiAirluSINESS    COOHeiL 


n 


Karl'Schumak  President 

M(»UZON    HEIGHTS    HOMEOWNERS' 
ASSOCIATION 


Will  Ml  [{'■■A. 


VERNE^JOHNSOHt  JR. 

Chairman  ofj  cne  Board 

LOMMl"'TSIMb SEWER  AND  WATER  DISTRICT 


STATS  OF  VASHIMGTCN  ) 

)  ss. 
COUNTY  OF  WHATCOM    ) 

I  certify  chat  I  kr.ow  or  have  satisfactory  evidence  that  ///f.'VnY  C/f^^f"^ 
signed  this  instrument,  on  oath  stated  that  he  was  authorized  to  execute  the 
instrument  and  acknowledged  It  as  the  Chairman  of  the  Lunrni  Indian  Business 
Council,  to  be  the  free  and  voluntary  act  of  such  party  for  the  uses  and 
purposes  mentioned  in  this  instrument. 


Cated  <:^2i,J^ 


2.,  /^V/ 


STATE  OF  WASHINGTON   ) 


)    ss. 


COUNTY  OF  WHATCOM        ) 


Notary   Public    in   and    for    the    State    of 
Washington,    residing  in  ^•></»;> ?-rc ryi    C<SiU4J>y' 
My  commission  expires    ^ -  /S  ~  "9 S 


/■■■/  5.i>. 


I  certify  that  I  know  or  have  satisfactory  evidence  that 
signed  this  instrument,  on  oath  stated  that  he/she  was  authorized  to  execute 
the  instromenc  and  aclcnowledged  It  as  the  President  of  Horizon  Heights 
Homeowners'  Association,  to  be  the  free  and  voluntary  act  of  such  party  for 
the  uses  and  purposes  mentioned  in  the  instrument. 

Dated  /' '.  ..  /<•// 
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Notary  Public  in  and  for  the  State  of 

Washington,  residing  In  '    •  ,    . 

My  commission  expire3__ ; . 
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STATE  OF  WASHINGTON  ) 

)  ss. 
COtJNTY  OF  WHATCOM   ) 

I  certify  that  I  know  or  have  satisfactory  evidence  that  .  '-•  -^  >■-■ 
signed  this  instrument,  on  oath  stated  that  he  was  authorized  to  execute  the 
instrument  and  acknowledged  it  as  the  Chairman  of  the  Lummi  Tribal  Sewer  and 
Water  District,  to  be  the  free  and  voluntary  act  of  such  party  for  the  uses 
and  purposes  mentioned  in  this  instrument. 


^•f 


Dated 


M 


'±)i_ 


/  ^^v 


Notary  Public  in  and  for  the  State  of 
Washington,  residing  in  :.  ■  i .,.'...'..  . 
My  commission  expires   -'  -"  -  -  -'  -  -  ' . 


horizon. agr 
1921 
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EXHIBIT  A 

1815  +/-  lineal  feet  of  4"  water  main,  two  (2)  fire  hydrants,  a  well, 
pump,  pump  house,  well  protective  easement,  together  with  all  appurtenances 
thereto.  A  groundwater  withdrawal  permit  and  certificate  issued  by  the  State 
of  Washington  under  Department  of  Ecology  No.  G1*1047C. 
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EXHIBIT  B 

Lots  1-11.  Plat  of  Horizon  Heights,  Division  1. 
Locs  1-7,  Plac  of  Horizon  Heights,  Division  2. 
2  unnumbered  lots,  described  as  follows: 


A   TRACT   OF    I-MIU    ::l   SCVSPIIMKNT    .'.■■^r    2,    SrCT:0;l    27.    -.nw;:!;!!;?    3.1    scp.-.i;. 

nAiii:s   I   KAsr  of  •<..••..    !::  •.h-.-.t--:!  c-:ti:n".- .   ■■i.\r.ii\::r.rot: .    ;M:nc?.::!.';:5  ,-.s 
FOLLOWS: 

DECi;i!i::iC   AT  S"rr:"'i   a?.::'?-  C?-.:::::!  TO  .TKCTror.'S    :'j.    r".    3'-    '■•:•■-    3i. 
IM  SAID  ■.-OM;:sii:.-<  a;::)  p.w-c.r.:  Ti'f.iCF.  riciiTii  a.TOu'Oc"  •.-.•Ksr  a:.;?;.;:  ■•!!!■: 
scuriiEHLY   l:::i:  of  SA:a  selt:::;  2v.   a  :>;:;ta::cc  of  77;.: ;    r'i'r  r;  t:is 
wESTsaLY  a:3iiT-or--.JAv  LINE  =F  !!A»TO!i  V.AV;  TMEiiCE  liourM   j9-::':o" 
EAST  Arcane  sa:c  •-ssTEnLV  a7s:!r-0F--.:Av.    a  3:sta!:c.-;  of  :::.'.s   f-:-": 

TIIENCS    !ICi7TIl    83-S9'0C"    HiS'/.     ?.\.7A:.;.SL   T3   T1!£    SAI'J    SCUTIIEnLV    LINi    Or 
ScCTIOH    27,    A    0IS7A::cr   C-    Si  5.  £2    F^rr   TO   THE    TRUi    POl:"    Cr 
BEGIIIMINC:    TilE.'ICi   CC:iT:::u:::S   ::oaT:!    83-S3'0O"    KE3T    173.513    TZZ-Ti 
T:I£:iCE    NCaTH    22-29'00"    EAST    Sl.S'i    F=;F.T:    TIiE:.C-.    r-5'JT!!    7';-n7' '.S' 
EAST,    162.35    FErr:    TIIEr.C."  EC'JT;!   2;-2';'30"   •..EST   b-:.1-;    FSF.T  T;;    :;!E 

rauE  POINT  OF  3Es:::!i:::c;  tcce-~:f;'  witi!  a::  u:::}Iv::je!)  :,':-!■:■;:  :::7i?.Ej" 
:m  a:;d  to  tiie  iJEAcii  p.f.zf.x.'z  si;^;;::  vr:  thx  nK";!!:!^;)  i'!,\T  ;;;••  ;i  iiTnc:: 
iiElCiiTS  DivTsiot!  ::c.    i,   :;:T:i  iKnirr  of  act'CJ  tukkkt^. 

SlTU.vrK  t::  cciji;tv  of  wi:/.tcc!-;.   rTATK  n;"  ka.-;:!:::!;- i:: 


A   triCT   0;    la.-.d   i.T  Ccvcrruwr.;   io;   2.    3*criir.   27.    Te-rship   ;a   .'lor^:-..    San^e    L    ijs:.    w.-.. 
whaisca  Count'/,   '•'aahi.'iqtcn.   dcscri-ci  as   follc-rfs.- 

ac5i.-.ni.i5  at  Sceticn   corr.er  c=a=sn   to  occtie.-.s   2S.    27.    :■;   jnd    jS    in    saLi  Tcvrisnip  and 
aangc:    tha.ice   Sorth   39*;9'00*   West  alsnc  t>.«   Sc-t.>-.er:v   lina  of    saii   Section   27,    a 
distance   of    771.44   feet   to   the  '-iesterly   right-of-vav   lir.e  of    f?axttn   Way:    th.enca  Iloct.*! 
29*22'10"    2ast  alor.f   said  ".Jcstarl/  riont-oi—^av.    a  distanco  ct    :i:.:?   Jeet:    tSence 
Sorts   aa*S9'00-   a«3t   patillal   to  t.-.e   said  Southerly/   li.-.e   of    Section    27.    a   distance 
ot    463.^9   Jeet   to   the   tr-^e  point  of   becinninc:    thencs   continui.tg   N'orth   33*S9'C0'    west 
113.11    feet:    t.-.enc»   Sorts   21'2S'3C"    ijst   75. 3C    f--t:    t.-.e.-.cs   Sc.;th    it':3'J2'    Zast    115. JO 
Jaet:    t.-.enee   South   21":S":0"   viest   5;. 00   feet   to   the   trje   point   of   icci.-.r.inc. 
"SC'~:-iSJ»  WITH  an   ondi/iicd  cne-tvcntieth    (1/21)    i.-.terest    in   and   to   the   beach   rssarve 
ahcwr.   en   the   recorded   ?lat  of   .=!ori-.o.-.   Hoithts.    aivision   ::o.    1.    with    ri7.-.t  e:    access 
in    Che   cotaoio.n   ri^ht-of-vay   thereto. 


one  locaced  to  the  south  of  Lot  5.  Division  1,  and  one  located  south  of  Lot  6, 
Division  1.  Plat  of  Horizon  Heights. 
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ATTACHMENT  12 

UNITED  STATES  GOVERNMENT 

memorandum 

DATE       June  9,  1995 

at™  or:     Planning  Hydrologist 
»usj«cr:      Trip  Report 

to:         Portlauid  Area  Director 

"  Assistcuit  Area  Director,  Program  Services 

DATE:     June  2,  1995 

LOCATIOK;  Bellinghzun,  Washington 

PURPOSE;  To  represent  the  Portland  Area  Office  at  a  meeting 
between  the  representatives  of  the  Lummi  Nation  and 
the  Sandy  Point  Improvement  Company. 

PERSONNEL  CONTACTED: 

Steve  Goodrich,  Engineer  for  Sandy  Point  Improvement  Company 

Marlene  Dawson,  Vice  President,  Sandy  Point  Improvement  Company 

Roy  Pottle,  President,  Sandy  Point  Improvement  Company 

G.  I.  James,  Lummi  Nation  Policy  Director 

Harry  Johnsen,  Lummi  Nation  Local  Council 

Barrett  Beale,  Water  Resources  Manager 

Bill  Black,  Superintendent,  Puget  Sound  Agency 

Lewis  More,  District  Director  for  Sen.  Metcalf 

DISCUSSION:  Samdy  Point  Improvement  Company  is  a  supplier  of 
domestic  water  to  a  subdivision  located  on  the  Lummi  Indian 
Reservation  in  northwestern  Washington.  The  subdivision  is 
supplied  by  two  domestic  wells  located  in  a  single  well  house. 
It  is  reported  that  the  Sandy  Point  well  was  drilled  in  1971  but 
did  not  receive  a  State  of  Washington  permit  until  1993.  In  1993 
the  Lummi  Nation  drilled  a  public  supply  well  on  a  tract  of  fee 
land  near  the  Sandy  Point  well.  The  Tribal  well  is  used  primarily 
to  provide  water  to  the  Tibial  hatchery. 

The  Portland  Area  Office  was  contacted  by  Superintendent  Black 
who  requested  that  I  attend  a  meeting  with  representatives  of 
the  Sandy  Point  Improvement  Company  and  the  Lummi  Nation  to 
discuss  the  decrease  in  the  static  head  of  the  Sandy  Point 

domostic  water"  supply  well .   Tbe  Sandy  Point  iTnprovement  Company 

had  contacted  a  number  of  congressmen  and  local  officials 
regarding  the  decrease  in  head  in  the  well.  (See  attached 
"Notice")  The  meeting  was  held  at  the  office  of  Senator  Metcalf. 
Senator  Metcalf  agreed  to  sponsor  themeting- to  explore  potential 
solutions.  vwifu^'" 
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At  the  meeting  Sandy  Point  reported  water  production  figures  as 
presented  in  the  following  table. 

WATER  PRODUCTION  FIGURES 
JiEPORTED  BY  SAHDY  POINT  IMPROVEMENT  COMPANY 

Reported  Production Calculated  Ecpjivalent 

200,000  gpd  139  gpm 

160  gpd  for  770  Services      86  gpm/123,300  gpd 

160  gpd  for  550  Services*     62  gpB/88,000  gpd 

80  gpm  average  115,200  gpd 

230  gpm  for  8  Hours  (operator  duty  day)   110,4  00  gpd 

160  gpm**  230,4000  gpd 

Notes : 

*  When  questioned  by  the  Tribal  Hydrologist  the  Sandy  Point 
President  reported  that  instead  of  770  services  there  were  only 
approximately  550  full  time  residents  in  the  subdivision. 

**The  Sandy  Point  Engineer  stated  that  they  were  in  possession  of 
a  report  prepared  for  them  that  stated  that  the  sustainable  yield 
of  the  aquifer  was  160  gpm. 

The  LuBuni  Nation  reported  that  they  were  using  about  80  gpm  on  a 
continuous  basis  at  the  hatchery. 

CONCLUSIONS ;  What  the  actual  use  by  the  Sandy  Point  Improvement 
Company  is  can  not  be  determined  at  this  time.  However,  if  the 
actual  yield  of  the  aquifer  is  160  gpm,  and  Sandy  Point  must 
supply  160  gpd  per  hoolcup,  they  could  provide  water  for  more 
than  their  550  full  time  residents  and  still  allow  the  Tribe  to 
use  approximately  80  gpm.  The  Improvement  Company  agreed  to 
determine  if  they  can  go  on  a  24  hour  pumping  basis  and  the 
Nation  will  see  if  they  can  make  savings  at  the  hatchery. 

recommendations: 

Continue  to  monitor  the  situation.  If  you  have  any  questions 
contact  Mr.  Robert  Fenton  at  231-6927. 

NOTED: 


Portland  Area  Director        ja   Assistant  Area  Director, 

"'   Program  Services 
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BEFCR3  THE  LUI^I  TRIBAL  SEWER  DISTRICT  BOARD 


In  Re  the  Aopeal  of 
MARLENE  DAWSON,  et  al, 

NO.   95-S-l 

Appellants, 
vs. 

LUMMI  TRIBAL  SEWER  DISTRICT, 

FINDINGS  OF  FACT, 
CONCLUSIONS  OF  LAW, 
FINAL  DECISION 

and 

Respondent . 

A  hearing  on  the  appeal  cf  Marlene  Dawson  was  held  before  the 
Lummi  Tribal  Sewer  Board  on  March  18,  1996,  commencing  at  9:00  am. 
Present  were  Board  Chairman  Bill  Ballew  and  Board  mexiiers  Kristine 
Heintz,  Tim  Ballew,  and  Jeff  Mackay.  Board  Member  Jim  Wilson  was 
unable  to  attend.  District  Legal  Counsel  Harry  Jchnsen  acted  as 
hearing  officer.  Appellant  Marlene  Dawson  was  present  and 
represented  herself.  She  also  represented  the  Additional 
Appellants  who  are  listed  in  Appendix  A  to  this  decision.  Martin 
Bohl,  an  employee  of  the  Lummi  Nation,  presented  evidence  and 
argument  on  behalf  of  the  Lummi  Indian  Business  Council  on  the 
issue  of  the  Nation's  utility  tax.  Sewer  District  Manager  Eugene 
DeCoteau  presented  evidence  on  behalf  of  the  District.  Testimony 
was  taken  from  Appellant  Marlene  Dawson,  Martin  Bohl,  and  Eugene 
DeCoteau.  Written  legal  arguments  were  submitted  on  behalf  of  the 
Appellants  on  the  utility  tax  and  late  payment  penalty  issues  and 
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1  on  behalf  of  the  Luiiuni  Nation  on  the  utility  tax  issue.   Oral 

2  opening  statements,  and  closing  arguments  were   made   by   the 

3  Appellants  and  the  Nation. 

4  An  opportunity  for  post -hearing  briefing  was  offered  to  the 

5  Nation,  with  an  opportunity  for  a  responding  brief  by  the 

6  Appellants.   No  post  hearing  brief  was  filed  by  either  party. 

7  However,  on  April  1,  1996,  Appellant  Dawson  delivered  to  the 
3  Hearing  Officer's  office  forty  pages  of  documents,  listed  in  the 
9  official  docket  sheet  as  numbers  10354  through  10393  for  record 

10  keeping  purposes.   The  ruling  on  these  documents  is  as  follows: 

11  At  the  close  of  the  hearing,   all  parties  were 
informed  that  briefs  arguing  legal  issues  and  discussing 

12  the  facts  developed  at  the  hearing  could  be  submitted, 
but  that  no  additional   factual  material   would  be 

13  considered.  That  ruling  stands.  It  would  be  a  violation 
of  due  process  and  fundamental  fairness  to  allow  one 

14  party  to  submit  written  statements  cr  other  factual 
material  which  is  not  subject  to  cross-examination  after 

15  the  close  of  the  hearing.   Only  legal  briefing  was 
allowed. 

16 

Docket  numbers  10354  through  103  68  consist  of  a 

17  cover  letter  from  Appellant  Marlene  Dawson  (10354),  ten 
new  petitions  (10355-10364)  on  the  same  form  as  NuiTibers 

18  10083-10353,   and   four   letters   (10365-10363)   from 
individuals  seeking  to  intervene  in  the  appeal  after  the 

19  hearing.   The  parties  were  informed  at  the  hearing  that 
no  additional  interventions  would  be  allowed  after  the 

20  date  of  the  hearing.   The  Lummi  Nation  took  the  position 
at  the  hearing  that  all  petitioners  should  be  granted 

21  intervention.    Notwithstanding  the  Hearing  Officer's 
earlier  ruling  on  the  cutoff  date  for  intervention,  the 

22  Board  finds  that  there  is  no  prejudice  to  any  party  in 
allowing    intervention    and   that    the    efficient 

23  administration  of  appeals  favors  granting  intervention 
provided  that  no  new  factual  issues  are  raised.   All 

24  petitions  for  intervention  (Docket  Nos.  10355-10364)  are 
granted. 

25 

Intervention   is   granted  to  Richard  Dawson    (103  56) , 
26  to  the  extent   that  his   letter  indicates  he   is   joining   in 

the   appeal    of    his    wife,    Marlene   Dawson.       To    the    extent 
27 
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1        that  the  letter  attempts  to  insert  new  factual  material, 

it  will  not  be  considered. 
2 

The  letter  from  Betty  Wallace  (10365)  will  not  be 

3  considered  as  it  attempts  present  additional  factual 
material,  fails  to  demonstrate  the  author  has  standing, 

4  and  fails  to  address  either  the  utility  tax  or  penalty 
fee  issue. 

5 

The  remaining  two  letters  (10367,  10368)  are  from 

5  individuals   who  had  previously  signed   intervention 
petitions.   To  the  extent  that  they  seek  to  argue  their 

7  case,  they  will  be  considered.   To  the  extent  that  they 
see)c  to  insert  new  factual  material  or  address  issues  not 

8  connected  to  the  tax  or  penalty  fee,  they  will  not. 

9  Numbers  10369  through  10388  are  a  letter  from  Linnea 
Smith  to  Appellant  Dawscn  dated  March  21,  1996,  and 

10  numerous  attachments.   The  letter  states  that  Ms.  Smit.h 
was  at  the  March  13  hearing  and  was  not  called  to  testify 

11  before  she  left  the  hearing.  The  letter  and  attachments 
purport  to  be  the  testimony  she  would  have  given  at  the 

12  hearing.   They  are  plainly  inadmissible  as  untimely  and 
will  not  be  considered. 

13 

Numbers  10389  through  10392  are  an  intergovernmental 

14  agreement  between  the  Lum.mi  Tribe  and  Whatcom  County,  and 
a  resolution  of  the  LI3C.   Both  contain  marginal  notes 

15  apparently  inserted  by  Appellant  Dawscn  which  could  be 
considered  legal  argument  in  support  of  her  position  in 

16  the  appeal.   Both  documents  appear  to  be  authentic  and 
are  official  records  of  the  governments  involved.   They 

17  will  be  considered  as  legal  argument. 

18  The  record  on  this  appeal  consists  of  the  written  notice  of 

19  appeal,  documents  submitted  before  and  during  the  appeal  hearing, 

20  the  oral  testimony  of  the  witnesses  as  recorded  on  tape,  and  the 

21  minutes  of  the  Sewer  Board  meeti.ngs  where  the  actions  were  taken. 

22  Certain  documents  are  deemed  irrelevant  to  the  issues  on  appeal  and 

23  they  were  not  considered  by  the  Board.  They  are,  however,  included 

24  in  the  docket. 

25  Two  decisions  of  the  Sewer  Board  are  appealed.   First,  the 

26  Board's  decision  to  include  in  the  sewer  rates  the  amount  of  the 

27 
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1  I  utility  tax  imposed  on  the  District  by  the  Lummi  Nation.   Second, 

2  the  policy  of  the  District  of  assessing  a  late  payment  penalty  in 

3  the  amount  of  $5.00  in  the  event  that  any  portion  of  a  monthly  bill 

4  is  not  paid  on  time. 

5  The  Board  has  fully  and  carefully  considered  the  records  and 

6  files,  the  testimony  at  the  appeal  hearing,  and  the  arguments  of 

7  the  parties  and  now  makes  the  following: 

8  FINDINGS  OF  FACT 

9  1.  The  Lummi  Tribal  Sewer  District  is  a  subordinate  entity  of 

10  the  Lummi  Nation,  created  by  tribal  ordinance  and  exercising 

11  powers,  duties  and  responsibilities  delegated  to  it  by  ordinance 

12  enacted  by  the  Lummi  Indian  Business  Council,  subject  to  the 

13  decisions  and  decrees  in  Lummi  Indian  Tribe  v.  Hallauer,  Civil  No. 

14  79-682R,  Western  District,  Washington. 

15  2.  The  Lummi  Indian  Business  Council  is  the  governing  body  of 

16  the  Lummi  Nation  under  the  Nation's  Constitution  and  Bylaws  adopted 

17  by  the  tribal  membership  in  1970  and  approved  by  the  Acting 
13  Commissioner  of  Indian  Affairs  April  10,  1970.  The  Lummi  Nation  is 

19  a  federally  recognized  Indian  Tribe. 

20  3.   In  1990  the  LIBC  enacted  Resolution  90-89  (Docket  10054- 

21  63)  which  provided  for  a  utility  service  tax  in  the  amount  of  5%  of 

22  gross  retail  sales  of  utility  services  provided  on  the  Lummi  Indian 

23  Reservation.   The  ordinance  was  approved  by  the  Office  of  the  Area 

24  Director  Bureau  of  Indian  Affairs  on  October  30,  1990,   (Docket 

25  10065)  and  accompanied  by  a  legal  memorandum  from  the  Regional 

26  Solicitor  for  the  Department  of  the  Interior  which  analyzed  the 

27 
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1  legality  of  the  ordinance.   (Docket  10066-69)   No  appeal  was  filed 

2  from  the  approval  of  the  ordinance  by  the  Bureau  of  Indian  Affairs. 

3  (TR  33) 

4  4.   The  operations  of  the  Lummi  Tribal  Sewer  District  are 

5  performed  entirely  within  the  boundaries  of  the  Lummi  Indian 

6  Reservation.   (Ordinance  §1.01) 

7  5.   Under  the  tribal  ordinance  and  in  accordance  with  the 

8  decisions  and  decrees  of  the  Federal  Court,  the  services  of  the 

9  District  are  available  to  its  customers  without  regard  to  whether 

10  they  are  members  of  the  Lummi  Indian  Tribe.   (Ordinance  §8.03) 

11  6.  The  rates  charged  by  the  District  for  its  services  are  the 

12  same  for  Lummi  tribal  members  and  for  non-members.    (Ordinance 

13  §3.01) 

14  7.  The  appellants  in  this  matter  are  not  members  of  the  Lummi 

15  Indian  Tribe.   (Petitions,  Docket  10004-14,  10083-353,  10355-64) 

16  8.    All  accounts  at  issue  in  this  appeal  are  listed  in 

17  Appendix  A.     Each  parcel  is  located  on  the  Lummi   Indian 

18  Reservation. 

19  9.   Each  account  at  issue  in  this  appeal  receives  sewer 

20  service  from  the  Lummi  Tribal  Sewer  District  either  in  the  form  of 

21  direct  collection  and  disposal  of  sewage  or  in  the  form  of 

22  availability  of  those  services. 

23  10.   The  Lummi  Tribal  Sewer  District  has  no  source  of  funds 

24  for  its  operations  other  than  monies  collected  from  its  customers 

25  in  the  form  of  rates  and  connection  fees,   and  grants  for 

26  construction  or  equipment  which  have  been  obtained  for  the  District 

27 

FINDINGS  OF  FACT,  CONCLUSIONS  OF  LAW  and 

28  FINAL  DECISION  -  5 

45 


1014 


1  by  the  Lummi  Indian  Business  Council.   (TR  36,  37,  40) 

2  11.  The  Sewer  District  has  received  grant  funding  through  the 

3  efforts  of  the  Lummi  Indian  Business  Council.  In  addition  to  grant 

4  funding  for  the  initial  system,  the  District  has  received  periodic 

5  grants  through  the  LIBC  for  line  construction,  pump  station  repairs 

6  and  replacement,  and  safety  equipment.   (TR  36-40) 

7  12.   If  the  District  had  not  received  funding  for  these  items 

8  from  the  LIBC,  the  District  rate  payers  would  have  been  charged  for 

9  them.    (TR  40) 

10  13.    In  1990  the  District  was  informed  by  LIBC  that  the 

11  District  was  subject  to  a  5%  tax  on  its  gross  receipts  under 

12  Resolution  90-39.   (TR  39,  Docket  10059-060) 

13  14.    In  1993  the  District  made  a  decision  to  show  the 

14  existence  of  the  tax  on  its  customers'  bills  as  an  element  of  the 

15  sewer  rates.  The  District's  purpose  in  doing  so  was  to  inform  its 

16  customers  about  that  element  of  the  rates  and  the  reason  for  the 

17  increase  its  rates.   It  was  not  the  intent  of  the  District  to  tax 

18  its  customers.  (TR  39) 

19  15.  Since  the  time  the  District  commenced  operations  it  has 

20  had  a  problem  with  slow  paying  customers.   This  has  created  cash 

21  flow  problems  for  the  District.   To  encourage  prompt  payment  the 

22  District  adopted  a  penalty  fee  in  the  amount  of  $5.00  per  billing 

23  period.   (TR  40) 

24  16.    The  late  payment  penalty  fee  was  not  adopted  in 

25  connection  with  the  utility  tax  and  has  no  relationship  to  it. 

26  However,  if  a  customer  fails  or  refuses  to  pay  to  any  portion  of 

27 
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the  monthly  bill,  the  penalty  fee  is  assessed  on  the  unpaid 
balance.  It  would  be  impractical  and  unduly  expensive  for  the 
District  to  segregate  those  billings  where  the  customer  failed  to 
pay  a  portion  of  the  monthly  charges  as  a  matter  of  principle,  from 
those  where  the  customer  simply  failed  to  pay  the  entire  bill  for 
other  reasons.   (TR  40) 

17.  The  penalty  fee  is  not  excessive  in  amount  in  light  of 
its  purposes. 

13.  Appellant  Marlene  Dawson  has  paid  the  portion  of  her 
monthly  sewer  bill  which  is  attributable  to  the  utility  tax.  She 
did  so  to  avoid  the  penalty  fee  for  late  payment,  not  because  she 
agreed  with  the  tax  or  felt  it  was  legally  imposed.   (TR  24) 

19.  There  was  no  evidence  presented  at  the  hearing  regarding 
the  payment  of  the  monthly  sewer  bills  by  any  of  the  other 
appellants. 

20.  The  monthly  sewer  bill  is  currently  $24.15.  Of  this 
amount,  $1.15  is  attributable  to  the  pro-rata  cost  to  the  District 
of  the  utility  tax.  For  a  standby  customer,  the  monthly  bill  is 
$12.08.  Of  this  amount,  $.58  is  attributable  to  the  pro-rata  cost 
to  the  District  of  the  utility  tax. 

21.  There  was  no  evidence  at  the  hearing  that  a  cost  of 
either  $1.15  or  $.58  per  month  was  an  economic  hardship  for 
appellant  Marlene  Dawson  or  any  other  appellant.  The  Board  finds 
that  the  charge  does  not  present  an  economic  hardship. 

22.  There  was  no  evidence  at  the  hearing  that  payment  of  the 
penalty  fee  in  the  amount  of  $5.00  was  an  economic  hardship  for 
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1  appellant  Marlene  Dawson  or  any  other  appellant.   The  Board  finds 

2  that  the  penalty  fee  does  not  present  an  economic  hardship. 

3  23.  The  penalty  fee  can  be  avoided  by  paying  the  monthly  bill 

4  on  time  in  full.   The  economic  and  efficient  functioning  of  the 

5  District  are  dependent  on  a  predictable  cash  flow  and  prompt,  full 

6  payment  of  monthly  billings.   The  District  has  provided  other 

7  avenues  to  challenge  the  validity  of  the  District's  rates  besides 

8  non-payment. 

9  24.   If  the  District  were  to  withhold  payment  of  the  utility 

10  tax,  it  would  be  subject  to  legal  action  initiated  by  the  Lummi 

11  Indian  Business  Council.    (Dockec  10054,  10061)  The  costs  of 

12  defending  that  legal  action  and  of  challenging  the  validity  of  the 

13  utility  tax  would  have  to  be  borne  by  the  District's  rate  payers. 

14  (TR  40)   In  addition,  any  unpaid  utility  tax  assessments  bear 

15  interest  at  the  rate  of  12%  per  annum.  (Docket  lOOSl)   Those  costs 

16  would  also  have  to  be  borne  by  the  District  customers  if  the 

17  challenge  were  not  successful.   The  District  must  pay  the  tax 

18  regardless  of  whether  it  collects  sufficient  funds  from  its 

19  ratepayers  to  do  so.   The  District  has  no  source  of  funds  for  this 

20  tax  payment  other  than  funds  collected  from  its  ratepayers  and  no 

21  ability  to  raise  funds  from  any  other  source.   (TR  40) 

22  25.   The  District's  decision  in  the  Fall  of  1995  not  to 

23  challenge  the  validity  of  the  utility  tax  was  made  on  the  basis  of 

24  its  analysis  of  the  legal  merits  of  such  a  challenge  and  on  its 

25  analysis  of  the  interests  of  its  rate  payers. 

26  26.    The  District's  Board  consists  of  both  Lummi  Tribal 
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members  and  non  members.  It  is  not  necessary  to  be  a  tribal  member 
to  run  for  or  vote  for  certain  Sewer  Board  positions.  (Ordinance 
§1.04,  1.07) 

27.  According  to  the  testimony  at  the  hearing,  the  budget  of 
the  LIBC,  which  includes  funds  collected  from  the  utility  tax,  is 
published  annually  and  is  available  to  both  members  and  non 
members.   There  was  no  evidence  to  the  contrary.   (TR  33) 

28.  District  customers  residing  en  the  Lummi  Indian 
Reservation  benefit  from  the  expenditure  of  tribal  funds  for 
services  in  addition  to  sewer  service.  The  provision  of  law 
enforcement  and  certain  road  maintenance  services  are  two  examples. 
(Docket  10055) 

Based  upon  the  foregoing  Findings  of  Fact  and  the  records, 
files  and  legal  authorities  considered  by  the  Board,  the  Board 
makes  the  following: 

CONCLUSIONS  OF  LAW 

1.  The  legal  incidence  of  the  Lummi  Utility  Tax  is  on  the 
District  as  a  utility  providing  service  on  the  Lummi  Indian 
Reservation.  The  legal  incidence  of  the  tax  is  not  on  the 
individual  customer,  irrespective  of  the  fact  that  the  economic 
burden  of  the  tax  is  borne  by  the  customer.  All  expenses  incurred 
by  the  District  are  ultimately  passed  on  to  its  customers,  except 
to  the  extent  that  grant  monies  are  obtained  by  the  Lummi  Indian 
Business  Council  for  the  benefit  of  the  District. 

2.  The  utility  tax  directly  affects  the  District.  It 
indirectly  affects  the  District's  customers.   The  District  is  not 
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a  taxing  entity  and  has  no  authority  to  levy  a  tax. 

3.  The  indirect  effect  of  the  utility  tax  on  the  District's 
customers  is  the  same  regardless  of  whether  the  customer  is  a 
tribal  member  or  not . 

4.  There  is  no  requirement  in  the  Lummi  Constitution,  any 
applicable  Lummi  Ordinance  or  in  federal  law  that  ordinances  which 
have  an  indirect  effect  on  non  members  of  the  Lummi  Tribe  be 
approved  by  the  Bureau  of  Indian  Affairs  or  any  other  government 
official  outside  the  Lummi  Nation. 

5.  Approval  of  the  utility  tax  ordinance  by  the  Bureau  of 
Indian  Affairs  or  other  federal  government  official  is  not  required 
in  order  for  the  tax  to  be  validly  imposed  on  the  Tribal  Sewer 
District. 

6.  The  burden  of  demonstrating  the  invalidity  of  a  government 
action  is  on  the  person  alleging  the  invalidity.  The  appellants 
have  failed  to  prove  the  approval  of  the  tribal  utility  tax 
ordinance  was  invalid  as  applied  to  the  District. 

7.  The  Lummi  utility  tax  as  applied  to  the  District  does  not 
discriminate  against  non  members  of  the  Tribe. 

8.  The  decision  to  include  the  cost  of  the  utility  tax  within 
the  District  rate  structure  was  a  prudent  decision  by  the  Board. 

9.  The  decision  not  to  challenge  the  validity  of  the  Lummi 
utility  tax  as  applied  to  the  District  was  a  prudent  decision  by 
the  Beard. 

10.  The  penalty  fee  imposed  by  the  District  in  cases  of  non 
payment  does  not  discriminate  against  non  members  of  the  Tribe. 
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1  11.   The  penalty  fee  is  r  ;asonable  in  amount  in  light  of  its 

2  purpose  and  was  validly  imposed  by  the  District. 

3  12.   The  District's  decision  to  include  of  the  cost  of  the 

4  utility  tax  in  the  Sewer  District  rates  does  not  violate  any  due 

5  process  rights  of  the  appellants. 

6  13.   All  other  issues  argued  by  the  appellants  are  beyond  the 

7  scope  of  this  appeal. 

8  Any  of  the  foregoing  Findings  of  Fact  which  are  more  properly 

9  designated  as  a  Conclusion  of  Law  are  hereby  designated  as  such. 

10  Any  of  the  foregoing  Conclusions  of  Law  which  are  more  properly 

11  designated  as  a  Finding  of  Fact  are  hereby  designated  as  such. 

12  DECISION 

13  Based  upon  the  foregoing  Findings  of  Fact  and  Conclusions  of 

14  Law  and  each  Board  member's  independent  analysis  of  the  record,  the 

15  Board  makes  the  following  decisions: 

16  1.   The  appeals  regarding  the  utility  tax  are  DENIED. 

17  2.   The  appeals  regarding  the  penalty  fee  tax  are  DENIED. 
13 

19  DISTRIBUTION  OF  DECISION 

20 

21  Copies  of  this  decision  shall  be  sent  by  certified  mail  to  Ms. 

22  Marlene  Dawson  as  representative  for  all  appellants,  and  to  Mr. 

23  Martin  Bohl  as  representative  of  the  Lummi  India.n  Business  Council. 

24  It  shall  be  the  responsibility  of  the  appellants'  representative  to 

25  inform  the  other  appellants  of  the  decision.   For  purposes  of  the 

2S  timing  of  any  appeal,  the  appellants  shall  be  deemed  to  have 

27 
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1  I  received  notice  of  the  decision  at  the  time  when  the  appellants' 

2  representative  receives  notice.   The  original  of  this  decision 

3  shall  be  retained  in  the  records  of  the  District  and  shall  be  open 

4  for  public  inspection. 
5 

6  APPEAL  RIGHTS 

7  A  copy  Article  XIV  (Judicial  Review)  of  the  Lummi  Tribal  Sewer 

8  Ordinance  is  attached.   In  accordance  with  §14.02  ANY  PERSON  WHO 

9  DESIRES  REVIEW  OF  THIS  DECISION  BY  THE  LU>JMI  INDIAN  BUSINESS 

10  COUNCIL  SHALL  PETITION  THE  LXmWI  INDIAN  BUSINESS  COUNCIL  FOR  REVIEW 

11  WITHIN  TEN  (10)   WORKING  DAYS  OF  THE  DATE  OF  RECEIPT  OF  THIS 

12  DECISION  BY  PARTY'S  REPRESENTATIVE.   The  petition  for  review  shall 

13  be  filed  with  the  Lummi  Tribal  Sewer  District  Office  and  a  ccpy 

14  mailed  to  the  other  parties'  representative  by  the  party  seeking 

15  review. 

16  The  parties  having  stipulated  on  the  record  that  the  hearing 

17  before  the  Board  was  procedurally  fair,  any  party  may  elect  to 

18  bypass  review  by  the  Lummi  Indian  Business  Council  and  seek  review 

19  directly  in  the  Lummi  Reservation  Court.   If  a  party  elects  to 

20  bypass  the  LI3C,   ALL  ARGUMENTS  REGARDING  THE  FAIRNESS  OF  THE 

21  HEARING  BEFORE  THE  BOARD  WILL  BE  DEEMED  WAIVED. 

22  ANY  PERSON  WHO  DESIRES  REVIEW  OF  THIS  DECISION  BY  THE  LUMMI 

23  RESERVATION  COURT  SHALL  PETITION  THE  COURT  FOR  REVIEW  WITHIN  TEN 

24  (10)   WORKING  DAYS  OF  THE  DATE  OF  RECEIPT  OF  THIS  DECISION  BY 

25  PARTY'S  REPRESENTATIVE.   The  petition  for  review  shall  be  filed 

26  with  the  Lummi  Tribal  Sewer  District  Office  and  a  copy  mailed  to 
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the  other  parties'  representative  by  the  party  seeking  review. 
Dated  ffl/ly      ^        .    1996. 


BILL  BALLEW,  Chairman 


TIM  BALLEW,  Member  of  the  Board 
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ATTACHMENT  #4 

RECEIVED 

AUG  -  5  1996 
Raas.  Johnsen  &  Stuen.  P.S. 


LUMMI  TRIBAL  COURT 
LUMMI  INDIAN  NATION 

In  Re  the  Appeal  of, 
MARIENE  DAWSON,  et  al. 

Petitioner, 


LUM\a  TRIBAL  SEWER  DISTRICT, 
LUMMI  INDIAN  BUSINESS  COUNCIL, 


RLED 

LUMMI  TRIBAL  COURT 

LUMMI  INDIAN  RESERVATION 

JUL  3  1 1996 

BY:^g— CLERK 


Respondent. 


CaseNo.  96.6  CA  6175 


JLT)ICL4L  REVIEW  OF 
LUiVCVn  SEWER  BOARD 
DECISION 


THIS  \LA.TTER  came  before  the  Court  by  petition  for  judicial  review  of  a 
Lummi  Sewer  Board  decision.    Petitioner  is  pro  se.  The  Lummi  Tribal  Sewer  District  is 
represented  by  Harry  L.  Johnsen,  Attorney  at  Law.  The  Court  has  reviewed  the  decision 
of  the  Sewer  District,  memoranda  and  supporting  materials  submitted  by  the  parties. 

The  standard  for  judicial  review  of  a  decision  by  the  Lummi  Sewer  District  is 

found  in  Section  14.03  of  the  Lummi  Sewer  Ordinance  which  provides  as  follows: 

The  Reservation  Court  shall  conduct  a  review  upon  the  written  record,  and 
shall  permit  for  each  party  to  present  oral  argument  in  support  of  his  position. 
The  standard  used  in  this  review  shall  be  whether  there  was  substantial 
evidence  in  the  record  to  support  the  decision  of  the  Sewer  .  .  .  Board.  The 
Reservation  Court  shall  issue  a  wxitten  decision. 

Petitioner  appealed  several  issues  to  the  Lummi  Tribal  Sewer  Board.  A  hearing 

was  held  on  March  18,  1996.  The  "Final  Decision"  issued  by  the  Sewer  Board  from  the 
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hearing  was  appealed  directly  to  the  Lummi  Tribal  Court  as  provided  for  by  the  Lummi 
Sewer  Ordinance.  Petitioner  filed  a  pleading  titled,  "Petition  for  Review  As  It  Concerns 
Ms.  Marlene  Dawson"',  with  the  Lummi  Tribal  Court  on  June  4,  1996.  On  July  17,  1996, 
both  parties  were  given  the  opportunity  to  present  oral  arguments  in  support  of  th-iir 
positions.    There  were  numerous  procedural  flaws  in  the  petition  submitted  by  Petitioner, 
such  as  failing  to  sign  the  petition  and  failing  to  request  relief.  The  Sewer  Board,  through 
its  attorney,  waived  procedural  objections. 

Petitioner  requested  the  Court  review  several  matters  that  were  unrelated  to  the 
decision  appealed  from  the  Sewer  Board  decision.  The  Hallauer  Consent  Decree 
specifically  provides  at  #  19(b)  that  the,  '"The  Reservation  Court  shall  conduct  a  review 
upon  the  written  record,  and  the  standard  used  in  such  review  shall  be  whether  there  was 
substantial  evidence  in  the  record  to  support  the  decision  of  the  Lummi  Sewer  Board." 
Therefore,  this  Court  is  only  reviewing  the  record  and  supporting  materials  used  by  the 
Sewer  Board  in  making  its  May  9,  1996,  decision. 

The  first  issue  addressed  is  whether  there  was  substantial  evidence  in  the  record  to 
support  the  Sewer  Board's  decision  to  deny  the  appeal  regarding  the  utility  ta.x. 
Courts  rely  on  the  skill  of  counsel  to  analyze  large  amounts  of  information  associated 
with  appeals  and  then  present  clear  and  concise  arguments  either  favoring  or  cutting 
against  the  decision  in  question.    Rather  than  focusing  her  arguments  on  whether  the 
Sewer  Board  based  its  decision  on  substantial  evidence.  Petitioner  spent  much  of  her 
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time  and  effort  arguing  issues  not  being  reviewed  by  this  Court.   Petitioner  did  not 
present  persuasive  arguments  sufficient  to  overcome  the  standard  of  review  set  out  in  the 
Lummi  Sewer  Ordinance  and  Hallauer  Consent  Decree.    Based  on  the  Court's  review  of 
the  hearing  record,  the  findings  of  fact  and  conclusions  of  law  in  the  Sewer  Board's 
"Final  Decision"',  this  Court  fmds  that  the  decision  was  based  upon  substantial  evidence 
in  the  record. 

The  second  issue  is  whether  there  is  substantial  evidence  in  the  record  to  support 
the  Sewer  Board  decision  to  deny  the  appeal  regarding  a  late  payment  penalty  in  the 
amount  of  $5.00  for  monthly  sewer  bills. 

At  the  March  18, 1996,  hearing  before  the  Lummi  Sewer  Board,  Petitioner  raised 
the  issue  of  whether  the  late  fee  for  not  paying  the  sewer  tax  was  excessive.  Petitioner 
argues  that  in  comparison  to  the  City  of  Bellingham,  which  has  a  S2.00  late  fee  for  a  two- 
month  cycle  which  includes  both  sewer  and  water,  the  Lummi  Sewer  District  late  fee  of 
$5  is  excessive.  Petitioner  did  not  offer  any  evidence  that  the  fee  was  excessive,  other 
than  a  comparison  with  the  City  of  Bellingham's  billing  practice  for  late  fee  payments. 
There  was  no  evidence  that  the  late  fee  is  an  economic  hardship. 

The  Lummi  Sewer  District  (hereinafter  District)  imposed  a  five  (5)  dollar  late  fee 
as  a  result  of  problems  with  slow  paying  customers.  Without  the  late  fee,  slow  paying 
customers  created  a  cash  flow  problem  for  the  District.  To  encourage  prompt  payment 
the  District  adopted  a  penalty  fee  in  the  amount  of  S5.00  per  billing  period.  The  late 
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payment  penalty  has  no  connection  wth  the  utility  tax.  The  late  fee  is  charged  to  any 
customer,  regardless  race,  who  fails  or  refuses  to  pay  any  portion  of  the  monthly  bill  in  a 
timely  manner.  The  penalty  fee  is  assessed  on  the  unpaid  balance.  The  penalty  fee  can 
be  avoided  by  paying  the  monthly  bill  in  full  in  a  timely  manner.  The  economic  and 
efBcient  functioning  of  the  District  depends  on  a  predicable  cash  flow  and  prompt,  fiill 
payment  of  monthly  billings.  The  Sewer  Board's  decision  to  deny  the  appeal  was  based 
upon  substantial  evidence  Ln  the  record. 

Accordingly,  the  Lummi  Sewer  Board  decisions  are  afBrmed. 
Dated  this  3 1st  day  of  July,  1996. 


RANDY/^.  DOUCEfTCfflEF  JUDGE 
Lumrm  Tribal  Court 
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ATTACHMENT  #5 


June  4,  1995 


Ms .  Marlene  Dawson 
4029  Saltspring  Drive 
Ferndale,  WA   93248 


Re :   Petition  for  Review 

Dear  Ms.  Dawscn: 

This  will  acknowledge  receipt  by  the  Lummi  Tribal 
Sewer  District  cf  your  "Petition  For  Review  As  it  Concerns 
Ms.  Marlene  Dawscn"  on  June  3,  1995.  The  petition  was 
unsigned  and  you  did  not  provide  any  indication  that  you 
had  mailed  a  copy  to  the  LI3C  representative  as  required 
by  the  provisions  of  the  Board's  decision.  Nonetheless, 
I  have  filed  the  petition  with  the  Luxmi  Tribal  Court  and 
provided  a  copy  of  the  petition  to  Mr.  Martin  Bohl,  the 
LI3C  representative.  I  have  also  paid  the  $25.00  filing 
fee  en  your  behalf. 

The  court  has  assigned  Cause  Number  96.5  CA  6175  to 
the  petition.  A  copy  cf  the  face  page  of  the  petition  is 
enclosed.  Please  include  the  tribal  court  cause  number  in 
all  future  pleadings  filed  with  the  court.  The  Sewer 
District  cause  number  (96-S-l)  should  .not  be  shown  on  any 
new  pleadings  filed  in  the  court. 

The  District  will  file  the  official  record  of  the 
proceedings  with  the  court  in  the  next  few  days.  You 
already  have  a  copy  of  the  transcript  and  you  should  have 
copies  of  each  of  the  documents  which  makes  up  the  record. 
If  you  are  missing  any  of  the  documents  please  contact  me 
and  I  will  provide  copies. 

I  cannot  tell  from  the  petition  whether  you  are 
appealing  on  behalf  of  all  the  interveners  or  simply  on 
behalf  of  your  husband  and  yourself.  The  petition  title 
appears  to  limit  the  appeal  to  yourself  since  it  states 
"AS  IT  CONCERNS  MS.  MARLENE  D.VwSCN",  and  it  uses  the 
pronoun  "I"  repeatedly.  However,  the  petition  also  uses 
the  pronoun  "we"  at  some  locations.  Because  of  the 
uncertainties  raised  by  this  usage,  I  ask  that  you  take 
the  following  steps: 
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1.  Since  the  last  day  fcr  filing  an  appeal  is  June  6  by  my 
count,  please  file  a  brief  written  statement  with  the  court  by  that 
date  indicating  whether  you  are  the  sole  petitioner  or  whether 
others  are  included.  If  others  are  joining  in  the  petition,  please 
list  those  persons.  Mail  or  deliver  a  copy  of  the  statement  to  my 
office  and  to  Martin  3ohl,  L/I3C  Representative,  261S  Kwina  Road, 
Bellingham,  WA  98226 

2.  Please  sign  the  enclosed  copy  of  the  signature  page  from 
your  petition  and  file  it  with  the  court,  requesting  the  clerk  to 
attach  it  to  the  unsigned,  filed  original.  Mail  or  deliver  a  copy 
to  my  office  and  to  Mr.  3chl . 

3.  Please  send  a  check  cr  money  order  in  the  amount  of  $25.00 
payable  to  Raas,  Johnsen  &  Stuen,  ?.S.  to  reimburse  us  for  the 
filing  fee  which  we  have  advanced  in  your  behalf.  (A  copy  of  the 
court's  receipt  is  enclosed  for  your  reference.) 

4.  Please  confirm  in  writing  to  the  court  that  the  reference 
to  the  Lummi  Indian  Business  Counsel  in  the  caption  of  your 
petition  is  a  typographical  error  and  that  it  should  read 
"Council".  (As  written,  your  caption  implies  that  the  tribal 
attorney  is  a  party  to  the  case.)  Mail  cr  deliver  a  copy  to  my 
office  and  to  Mr.  Bohl . 

Please  note  that  these  are  merely  requests  on  my  part.  I  am 
not  ordering  you  to  do  any  of  these  things,  and  I  have  no  power  to 
make  such  an  order."  However,  the  District  reserves  all  rights  to 
make  any  argument  to  the  court^ which  it  deems  appropriate  in  the 
event  that  you  elect  not  to  comply  with  these  requests. 

As  I  have  repeatedly  told  you  in  the  course  of  this  appeal,  I 
cannot  give  you  legal  advice  regarding  either  substance  or 
procedure.  I  fecognize  that  you  are  not  represented  by  counsel  and 
that  legal  procedure  can  be  confusing  to  lay  persons.  However,  I 
have  a  client  to  represent  and  ycu  are  appealing  a  decision  which 
that  client  has  made.  It  is  my  job  to  defend  that  client's 
decision  and  its  interests^. 

The  District  has  made  many  accommodations  to  you  in  the  course 
of  this  appeal,  including  those  listed  in  this  letter.  But  you 
should  not  anticipate  that  it  will  continue  to  do  so.  You  have 
elected  to  represent  yourself  in  this  appeal  and  you  have  every 
right  to  do  so.  But  I  will  expect  you  to  know  and  follow  the  same 
rules  and  procedures  as  an  attorney  would  in  similar  circumstances. 

In  that  regard,  I  also  acknowledge  receipt  of  an  eleven  page 
document  entitled  "Appellant  Marlene  Dawson's  Interrogatories  and 
Requests  for  Production  Propounded  to  LI3C" .  I  filed  a  copy  with 
the  Tribal  Court  and  provided  a  copy  to  Mr.  Bohl.   However,  I  do 
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not  agree  that  this  document  is  appropriate  in  an  appellate 
proceeding  of  this  type.  The  ordinance  is  very  clear  that  review 
is  limited  to  the  transcript  and  written  record  made  before  the 
Sewer  Board.  No  discovery  is  allowed  on  appeal.  There  is  no 
possibility  that  the  material  sought  could  lead  to  admissible 
evidence  since  no  additional  evidence  is  allowed  on  appeal. 

I  do  not  intend  to  respond  to  the  interrogatories  or  requests 
for  production.  If  you  feel  you  are  entitled  to  responses,  you  may 
submit  the  matter  to  the  court.  However,  I  caution  you  that  I  will 
respond  with  a  motion  for  terms  (an  award  of  attorneys'  'fees 
against  you);  for  filing  a  frivolous  motion  and  costi.-ig  the  District 
and  its  ratepayers  additional  attorney  fees.  I  also  reserve  the 
right  to  contest  the  appropriateness  of  the  interrogatories  and 
requests  on  all  other  applicable  grounds. 

With  regard  to  scheduling,  the  code  does  not  specify  a  time 
for  response  or  briefing.  I  suggest  we  submit  an  agreed  scheduling 
order.  Alternatively,  we  could  request  a  pre-hearing  conference 
for  the  court  to  set  a  schedule.  I  suggest  that  the  District  have 
20  calendar  days  to  respond  to  your  petition  (June  24)  and  that  you 
have  until  July  8  to  serve  and  file  any  rebuttal.  Then  oral 
argument  would  be  scheduled  by  the  court.  If  that  is  acceptable, 
please  let  me  know  and  I  will  prepare  an  agreed  order. 


Very  truly  yours, 

RAAS, /(JOHNSEJl-  &  STUZN,  P.S. 


ViMLJCi  y.    JOKNSEN 
Attorney  at  Law 


HLJ:Slw 

cc:   Sewer  District  Scard 
Martin  3chl 
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ATTACHMENT  n 


LGMMi  INDIAN  BUSINESS  COUNCIL 

2616KWINAPOAD  •  BELLINGHAM,  WASHINGTON  98226-?298  •  (360)384-1489 
DEPARTMENT EXT 


LUMMI  TRIBAL  COURT  RESPONSE  TO  MS.  DAWSON'S  TESTIMONY 

October  2, 1996 

The  Dawson  case  was  an  appeal  from  a  May  1996,  Lummi  Sewer  District  decision  on  two 
issues,  a  utility  tax  and  a  late  penalty  fee  on  bills.  The  hearing  before  the  Lummi  Tribal     . 
Court  was  conducted  according  to  Lummi  Tribal  Code  of  Law  Article  XIV,  Judicial 
Review.  The  standard  of  review  is  established  under  Section  14.03.  as  follows,  "The 
standard  used  in  this  review  shall  be  whether  there  was  substantial  evidence  in  the  record  to 
support  the  decision  of  the  Sewer  and  Water  Board."    The  scope  of  review  was  limited  to 
the  two  issues  appealed  from  the  Lummi  Sewer  District  decision. 

This  case  has  run  the  statute  of  limitations  for  appeal,  therefore  I  can  discuss  the  case.  Ms. 
Dawson  did  not  file  an  appeal.  In  response  to  the  testimony  of  Ms.  Dawson,  I  have  chosen 
to  respond  by  placing  her  remarks  in  italics,  with  my  response  below. 

77k  tribal  judge  requested  a  pre-court  hearing  with  himself,  the  sewer  board  attorney,  Mr. 
Johnson  and  myself.  The  judge  made  a  request,  on  behalf  of  the  tribal  council,  that  we  try 
to  settle  out  of  court 

I  did  request  a  "pre-court  hearing"  for  nvo  reasons.  First,  Ms.  Dawson's  petition  requested 
the  court  review  sLx  issues  that  were  not  ruled  on  by  the  Lummi  Sewer  Board.  I  wanted  to 
inform  her  that  I  could  only  review  the  two  rulings  by  the  Sewer  Board.  The  second 
reason,  was  to  determine  whether  the  parties  had  tried  to  settle  the  case.  This  is  a  standard 
practice  in  all  courts,  state  and  federal.  As  with  state  and  federal  courts  I  do  not  have  the 
time  nor  resources  for  every  case  to  go  to  trial  or  hearing.  They  responded  that  they  had  not 
talked.  In  her  testimony,  Ms.  Dawson  stated  that  I  was  asking  for  a  settlement  on  behalf  of 
the  Lummi  Indian  Council.  This  is  simply  not  true,  as  with  all  civil  cases  my  interest  was  to 
have  the  case  settled.  I  ask  parties  in  every  civil  case  if  they  have  tried  to  work  out  a 
solution  to  their  problems.    I  had  not  spoken  with  anyone  from  either  side  prior  to  the  pre- 
hearing conference. 

The  tribal  attorney,  stated  he  would  try  to  get  Dept.  of  Interior  approval  Knowing  this 
tribe  had  failed  to  honor  numerous  contracts  and  agreements  and  knowing  that  six  months 
earlier,  to  no  avail,  the  sewer  board  had  directed  S>lr.  Johnson  to  get  confirmation  that  the 
tribe  's  tax  ordinance  had  been  approved.  I  declined  to  consider  an  out  of  court  settlement. 
I  wanted  a  court  determination  on  the  facts. 

Ms.  Dawson  stated  she  was  not  interested  in  settlement,  and  that  her  goal  was  to  get  this 
case  into  Federal  Court,  before  Federal  Judge  Barbara  Rothstein. 
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The  tribal  judge  then  requested  to  speak  with  me  privately.  While  he  stated  I  had  a  good 
argument,  he  stated  it  appeared  he  would  have  to  dismiss  my  case  on  technicalities.  I 
didn  't  have  my  signature  notarized  so  perhaps  he  thought,  I'd  want  to  reconsider  a 
settlement.  I  explained  that  others  were  willing  to  bring  the  issue  forward  and  that  the 
second  time  loop  holes  could  be  addressed 

I  did  request  to  speak  with  Ms.  Dawson  privately  in  order  to  point  out  the  potential 
strengths  and  weaknesses  of  her  case.  I  intended  to  do  the  same  with  the  Sewer  Board 
attorney,  but  I  did  not  because  Ms.  Dawson  was  not  interested  in  discussing  a  possible 
settlement.  No  case  is  without  flaws,  therefore  I  hoped  the  two  would  consider  at  least 
talking  about  a  senlement.  This  method  of  encouraging  parties  to  settle  was  taken  from  the 
book  by  Judge  Robert  Satter.  Doing  Justice.  I  did  state  that  she  did  have  some  good  points, 
but  most  of  them  could  not  be  considered  because  they  were  beyond  the  scope  of  review.  It 
was  my  view  that  there  was  some  room  for  negotiation  on  some  of  the  issues,  if  both  sides 
negotiated  in  good  faith.  This  would  allow  all  of  the  issues  to  be  brought  to  the  settlement 
table.  It  was  my  opinion  then  and  still  is  that  Ms.  Dawson  should  have  hired  an  attorney  to 
represent  her  in  this  matter.  I  did  tell  her  that  her  case  would  probably  be  dismissed  if  she 
went  forward,  because  I  expected  that  Mr.  Johnson  would  make  a  motion  to  dismiss  on  the 
many  procedural  errors  committed  by  Ms.  Dawson.  Not  only  was  the  petition  not 
notarized,  it  was  not  signed  by  Ms.  Dawson. 

/  was  also  told  I  would  not  be  able  to  represent  the  5  75  petitioners  and  that  I  could  only 
represent  myself. 

I  did  tell  her  that  she  could  not  represent  anyone  but  herself.  She  is  not  an  attorney,  nor  is 
she  admitted  to  the  Lummi  Tribal  Bar. 

/  then  documented  what  had  occurred  at  the  pre-court  conference  and  asked  for  leniency 

from  the  court  on  technical  issues  because  no  one  had  been  prejudiced  or  damaged  by  my 

omissions. 

She  did  ask  me  to  overlook  the  procedural  flaws.    I  seriously  considered  dismissing  her 

petition,  with  the  advice  to  get  an  attorney.    However,  Mr.  Johnson  made  no  objection  to 

the  procedural  errors.  Both  parties  wanted  to  proceed,  so  I  allowed  the  hearing  to  take 

place. 

In  addition,  I  stated  my  presence  was  for  personal  appearances  only  and  wanted  it  known 
that  I  was  not  consenting  to  the  court  having  arty  jurisdiction  over  me.  Tne  clerk  stamped 
my  statement,  took  it  to  the  judge,  and  gave  me  a  copy.  When  the  court  hearing  opened,  I 
was  berated  by  the  judge  for  taking  up  the  court 's  time,  asked  why  I  had  not  informed  him 
earlier  of  my  feelings  on  the  court  jurisdiction  issue  and  was  also  asked  to  be  fined  by  the 
tribal  attorney.  Mr.  Johnson.  The  Judge  stated  he  was  going  to  dismiss  the  entire  case  on 
my  refusal  to  submit  to  the  court 's  jurisdiction  The  legal  technicalities  had  not  become  a 
non-issue. 

The  legal  technicalities  were  never  a  non-issue,  however,  both  parties  wanted  to  proceed  so 
1  allowed  the  hearing.    At  the  beginning  of  the  hearing  Ms.  Dawson,  the  petitioning  party, 
stated  the  court  did  not  have  jurisdiction  over  her.  This  was  the  fu3t  time  that  she  had 
raised  that  issue.  I  stated  that  if  the  court  did  not  have  jurisdiction,  then  why  did  she  file  her 
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petition  in  Lumnu  Tribal  Court?  I  was  not  happy  that  this  issue  was  brought  up  as  a 
surprise  issue  at  the  hearing,  it  should  have  been  raised  in  the  petition  or  by  motion,  not  at 
the  time  the  hearing  is  about  to  proceed.  I  have  never  heard  of  the  term  "personal 
appearance  only."   I  took  it  to  mean  personal  jurisdiction.  A  court  cannot  proceed  unless  it 
has  personal  and  subject  matter  jurisdiction.    I  stated  that  if  the  court  did  not  have  personal 
jurisdiction  over  the  petitioner  I  was  going  to  dismiss  the  case.  I  did  threaten  to  impose 
sanctions,  for  wasting  the  court's  time  and  resources.  It  was  apparent  that  she  was  not 
making  a  good  faith  effort  to  win  her  case. 

The  attorney  followed  up  by  stating  he  had  already  spent  thousands  of  dollars  in  preparing 
and  addressing  the  court  that  the  issue  was  sure  to  rise  again,  and  that  the  Judge  after  all 
was  there  not  to  determine  the  legality  of  the  tax  but  only  whether  it  was  appropriate  and 
cost  effective  for  the  sewer  board  not  to  have  addressed  the  issue  of  the  tax 's  legality.  Now, 
at  no  time  was  this  a  consideration  I  had  raised  I  wanted  the  facts  reviewed  the  illegal 
nature  of  the  tax  was  always  the  focus  along  with  the  attorney 's  conflict  of  interest  and 
conspiring  by  the  tribal  attorney. 

I  was  only  reviewing  two  issues  ruled  on  by  the  Sewer  Board  using  the  applicable  standard 
of  review.  That  was  the  only  purpose  of  the  hearing  as  set  out  by  the  statute.    I  was  not 
going  to  let  either  side  bring  in  utirelated  issues  or  issues  that  had  not  been  raised  at  the 
Sewer  Board  Hearing. 

The  Judge  then  agreed  to  continue  the  hearing,  but  told  me  I  would  be  subject  to  the 
jurisdiction  of  the  court. 

There  were  two  options,  dismiss  the  case  or  go  forward.  Both  parties  wanted  to  go  forward. 
I  found  that  Ms.  Dawson  had  consented  to  civil  jurisdiction  by  filing  the  petition  in  Lummi 
Tribal  Court. 

To  make  a  long  story  short,  the  good  argument,  recognized  privately  by  the  judge  was 
dismissed  for  lack  of  sufficient  evidence. 

Most  cases  usually  do  have  some  merit  to  them,  that  does  not  necessarily  mean  that  they 
will  prevail.  She  did  not  present  sufficient  evidence  that  the  Sewer  Board  did  not  make  its 
decision  based  on  substantial  evidence. 

It  is  quite  obvious  that  where  there  is  no  separation  of  power,  the  tail  wags  the  dog  as  it 
concerns  tribal  court. 

Ms.  Dawson  has  no  evidence  to  support  this  claim.  There  are  several  provisions  in  the 
Lummi  Tribal  Code  (LTC)  that  offer  protections  of  separation  of  power  between  the  Court 
and  the  rest  of  the  tribal  government.  First,  Judges  are  appointed  to  a  six  (6)  year  term  and 
can  only  be  removed  for  cause.  LTC  1.3.06.  Second,  Judges  can  be  disqualified  fi-om  a 
case,  by  submitting  an  affidavit  of  prejudice  in  accordance  with  LTC  1.4.04.  Had  Ms. 
Dawson  done  a  little  research,  she  would  have  found  out  that  I  am  currently  the  only  sitting 
Judge  of  the  Lummi  Tribal  Court.  Pro-tem  Judges  are  selected  from  the  list  of  twenty-four 
(24)  Washington  State  attorneys  that  practice  in  Lummi  Tribal  Court,  and  Judges  from  other 
Tribal  Courts.  If  Ms.  Dawson  would  have  filed  an  affidavit  of  prejudice,  the  pro-tem  judge 
most  likely  hearing  the  case  would  have  been  a  licensed  attorney  in  private  practice  in 
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Whatcom,  Skagit  or  Snohomish  counties,  who  was  selected  by  the  Court  clerk  based  on  the 
anomey's  schedule  and  availability.  Third,  the  Lummi  Nation  govenunent  structure  chart 
places  the  Court  separate  and  above  the  L.I.B.C.  and  has  done  so  in  every  chart  that  I  have 
seen.  This  chart  is  recognized  as  the  official  structure,  and  it  has  been  my  experience  that  it 
is  recognized  and  followed  by  all  tribal  departments  and  agencies.  Fourth,  there  is  an 
appeal  process.  Appeals  are  composed  of  a  combination  of  local  attorneys  and  Tribal 
Judges  from  other  reservations.  .Attorneys  working  for  the  Lummi  Tribe  do  not  sit  as  Pro- 
tem  Judges  or  Appeals  court  judges.  Finally,  it  is  against  the  law  to  try  and  influence  a 
Judge  in  accordance  with  LTC  4. 1 .09.  I  have  no  reservations  about  reporting  someone  to 
the  police  for  violation  of  this  law. 

The  same  tribal  court  story  can  be  retold  as  it  concerns  two  non-Indian  property  owners 
who  tried  to  hold  the  tribe  accountable  for  their  bad  faith  negotiations  with  the  city  of 
Bellingham. 

Those  cases  came  through  this  court  at  the  same  time  as  Ms.  Dawson's  case.    Ms.  Dawson 
was  at  their  hearing  with  her  own  court  reporter  I  advised  her  at  the  time  that  she  should 
have  hired  an  attorney  rather  than  a  court  reporter.  I  repeatedly  asked  both  parties  to 
specifically  address  the  standard  of  review  and  the  evidence.  However,  they  only  read  from 
prepared  statements. 

In  closing,  it  is  my  practice  to  advise  pro-se  parties  to  obtain  representation.  I  have  made 
numerous  requests  for  local  attorneys  to  practice  in  the  Lummi  Tribal  Court  at  Whatcom 
County  Bar  Meetings.  Currently,  twenty-four  (24)  local  attorneys  practice  in  our  court.  I 
have  never  heard  of  a  complaint  to  me,  the  local  bar  or  the  state  bar  about  separation  of 
powers  or  fairness  to  parties,  Indian  or  non-Indian  in  Limimi  Tribal  Court.  In  fact,  last  year 
the  Associate  Judge  of  the  Lummi  Tribal  Court  was  asked  by  the  Whatcom  County 
Superior  Court  to  sit  as  a  Pro-Tem  Commissioner.  She  currendy  retains  that  honor.  Had  the 
Superior  Court  Judges  had  doubts  about  the  professionalism  and  integrity  of  the  Lummi 
Tribal  Court  they  would  not  have  asked  her  to  sit  on  their  court. 

Finally,  I  am  a  licensed  attorney  with  the  Washington  State  Bar.   The  Lunmu  Tribal  Court 
treats  everyone  fairly  regardless  of  sex,  race,  religion,  or  any  other  human  traits.  I  invite  a 
State  or  Federal  Judge,  or  non-partisan  attorney  to  review  the  record  and  my  decision  in  this 
case. 


Sincerely, 


ady  A.  Doucet,  Chief  Judge 
Lummi  Tribal  Court 
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^^6  -  5  /ggg  ATTACHMENT  #7 


In  Re  the  Appeal  of, 

SUSAN  BAILEY,  and  ALBERT  and 

JUDY  SPERRY, 

Petitioner, 


LUMMI  TRIBAL  SEWER  DISTRICT, 
LUMMI  INDIAN  BUSIN'ESS  COUNCIL, 


Respondent. 


CaseNo.  96.6  CA  6179 


JUDICLfU.  REVIEW  OF 

Linvuvn  sewt:r  board 

DECISION 


THIS  M,A.TTER  came  before  the  Court  by  petition  for  judicial  review  of  a 
Lummi  Water  Board  decision.    Petitioners  are  pro  se.  The  Lummi  Water  Board  is 
represented  by  Harry  L.  Johnsen,  Attorney  at  Law.  The  Court  has  reviewed  the  decision 
of  the  Water  Board,  memoranda  and  supporting  materials  submitted  by  the  parties. 

The  standard  for  judicial  review  of  a  decision  by  the  Water  Board  is  found  in 

Section  14.03  of  the  Water  Ordinance  which  provides  as  follows: 

The  Reservation  Court  shall  conduct  a  review  upon  the  wTitten  record,  and 
shall  permit  for  each  party  to  present  oral  argument  in  support  of  his  position. 
The  standard  used  in  tliis  review  shall  be  whether  there  was  substantial 
evidence  in  the  record  to  support  the  decision  of  the  Sewer . . .  Board.  The 
Reservation  Court  shall  issue  a  written  decision. 

Petitioners  requested  a  hearing  before  the  Lummi  Water  Board  to  appeal  the 

decision  to  deny  them  water  service.  A  hearing  before  the  Lummi  Water  Board  was  held 

on  March  25,  1996.  The  Water  Board  issued  a  wTitten  decision  on  May  2 1 ,  1996, 
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denying  the  appeals.  Petitioners  filed  w\rh  this  Court  a  written  stipulation  regarding 
fairness  of  the  hearing  before  the  Water  Board.    They  petitioned  directly  to  the  Lutnini 
Tribal  Court  for  judicial  review  of  the  Water  Board  decision.  On  July  24,  1996,  both 
parties  presented  oral  arguments  in  support  of  their  positions.    There  were  numerous 
procedural  flaws  in  the  petition  submitted  by  the  petitioners,  such  as  failing  to  sign  the 
petition  and  failing  to  request  relief  The  Water  Board,  through  its  attorney,  waived 
procedural  objections.    This  Court  reviewed  the  written  record  and  supporting  materials 
used  by  the  Water  Board  in  making  its  final  decision.  Evidence  and  documents  filed 
with  the  Court  after  the  Water  Board  hearing  and  decision  were  not  considered. 

The  first  issue  for  review  is  whether  there  was  substantial  evidence  in  the  record 
to  support  the  Water  Board's  decision  to  deny  the  appeal  for  water  service  to  Susan 
Bailey.    Petitioners  have  the  burden  to  prove  that  the  decision  by  the  Water  Board  was 
not  supported  by  substantial  evidence  in  the  record. 

During  oral  argument  before  the  Lummi  Tribal  Court,  Petitioner  Bailey  read  fi-om 
a  prepared  statement.  When  the  Court  asked  her  to  focus  her  arguments  on  whether  the 
Water  Board's  decision  was  supported  by  substantial  evidence,  she  seemed  confiised. 
She  was  allowed  to  continue  reading  fi-om  the  prepared  statement.    It  is  not 
inappropriate  to  read  or  refer  to  written  statements  when  addressing  a  court,  so  long  as  the 
prepared  statement  contains  relevant  information.    Petitioner  Bailey  failed  to  address  the 
legal  standards  set  out  in  the  Water  Ordinance.    She  failed  to  discuss  the  evidence  upon 
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which  the  Water  Board  based  its  decision.   Finally,  she  did  not  present  persuasive 
argument  sufficient  to  overcome  the  burden  set  out  in  the  standard  of  review.   Based  on 
the  Court's  review  of  the  record,  the  Findings  of  Fact  and  Conclusions  of  Law  in  the 
Water  Board's  "Final  Decision",  this  Court  finds  that  the  decision  by  the  Lummi  Water 
Board  was  based  upon  substantial  evidence  in  the  record. 

The  second  issue  for  review  by  the  Court  is  whether  there  is  substantial  evidence 
in  the  record  to  support  the  Water  Board's  decision  to  deny  Mr.  &  Mrs.  Sperry's  claim 
for  a  water  hook-up. 

At  the  March  25, 1996,  hearing  before  the  Lummi  Water  Board,  Mr.  Sperry 
claimed  that  during  the  late  1980's,  he  had  been  promised  a  water  hook-up  by  Lummi 
Tribal  Officials.    The  hearing  record  does  not  reflect  a  presentation  of  evidence 
supporting  his  claim.  Mr.  Sperry  was  given  the  opportunity  during  the  Water  Board 
hearing  for  a  continuance  to  call  witnesses,  he  declined  and  presented  his  case  before  the 
Water  Board  without  evidence  or  witnesses. 

During  oral  argtiments  before  the  Court,  Mr.  Sperry  presented  a  compassionate 
argument.  However,  without  sufficient  evidence  in  support  of  his  position  he  did  not 
prove  that  the  decision  by  the  Water  Board  was  not  supported  by  substantial  evidence. 

Accordingly,  the  Lummi  Water  Board  decisions  are  affirmed. 


Dated  this  2nd  day  of  August,  1996. 


Jt^ 


RANDX  A.  DOUCET,  CHIEF  JUDGE 
Lummi  Tribal  Court 
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ATTACHMENT  #8 


BEFORE  THE  LUMMI  TRIBAL  WATER  DISTRICT  BOARD 


In  Re  the  Appeal  of 

SUSAN  BAILEY,  and  ALBERT  and 

NO.   9S-W-1 

JUDY  SPERRY,  husband  and  wife. 

FINDINGS  OF  FACT, 

Appellants, 

CONCLUSIONS  OF  LAW, 
FINAL  DECISION 

and 

vs  . 

LUMMI  TRIBAL  WATER  DISTRICT, 

Respondent. 

A  hearing  on  the  appeal  of  Susan  Bailey  and  Albert  and  Judy 
Sperry  was  held  before  the  Lummi  Tribal  Water  Board  on  March  25, 
1996,  commencing  at  9:00  a.m.  Present  were  Board  Chairman  Bill 
Ballew  and  Board  members  Tim  Ballew,  and  Jim  Wilson.  Attorney 
Edward  Wurtz  acted  as  hearing  officer  for  the  Board.  Appellant 
Susan  Bailey  was  present  and  represented  herself  with  the 
assistance  of  Marlene  Dawson.  Albert  and  Judy  Sperry  were  also 
present.  At  the  Sperrys'  request  and  with  the  consent  of  Ms. 
Bailey,  the  Sperry  appeal  was  combined  with  the  Bailey  appeal. 
Shirley  Leckman  presented  evidence  and  argument  on  behalf  of  the 
Lummi  Indian  Business  Council.  Water  District  Manager  Eugene 
Decoteau  presented  evidence  on  behalf  of  the  District.  Various 
members  of  the  public  also  attended  the  hearing. 
/// 
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Testimony  was  taken  from  Appellant  Susan  Bailey,  Appellant 
Albert  Sperry,  Harry  Johnsen,  Leroy  Deardorff ,  and  Eugene  Decoteau. 
Mr.  Sperry  indicated  that  he  desired  to  call  as  witnesses  Henry 
Cagey  and  G.I.  James  who  were  not  present.  He  was  offered  a 
continuance  of  the  hearing  to  arrange  for  their  attendance,  but  he 
declined  the  offer  and  elected  to  go  forward  without  the  witnesses. 
Appellant  Bailey  requested  and  was  granted  a  recess  to  obtain  the 
presence  of  Mark;  Asmundson  as  a  witness.  He  was  unable  to  attend 
but  faxed  a  letter  stating  his  proposed  testimony.  The  Nation 
objected  to  the  letter  on  the  grounds  that  it  could  not  be  cross 
examined.  The  letter  is  included  in  the  record  as  Docket  No. 
20063.  The  letter  is  hearsay,  but  even  if  it  were  considered  by 
the  Board  it  would  not  alter  any  Finding  of  Fact  or  Conclusion  of 
Law  by  the  Board.  The  letter  purports  to  be  the  present 
recollection  of  Mr.  Asumundson  regarding  the  water  line 
negotiations  between  the  City  of  Bellingham  and  the  Lummi  Nation  in 
1989  and  1990.  The  best  evidence  of  those  negotiations  is  the  tape 
recording  and  transcript  of  the  meetings  at  which  the  negotiations 
took  place  (Docket  Nos .  20007-10,  20050-59,  200S7) ,  and  the 
December  7,  1989  letter  from  tribal  attorney  Harry  Johnsen  to  City 


21  I  attorney  Bruce  Disend  regarding  those  negotiations  (Docket  No. 


20040-41).  To  the  extent  that  Mr.  Asmundson's  March  18,  1996 
letter  is  inconsistent  with  those  documents,  it  is  not  persuasive. 
Certain  documents  were  submitted  by  the  parties  and  a  listing 
is  included  on  the  attached  docket  sheet.  Written  legal  arguments 
were   submitted  on  behalf  of   the  A.ppellants.    Oral  opening 
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statements  and  closing  arguments  were  made  by  the  Appellants  and 
the  Nation.  No  party  requested  an  opportunity  for  post -hearing 
briefing. 

The  Board  invited  the  parties  to  submit  proposed  findings  of 
fact  and  conclusions  of  law.  The  Lummi  Nation  submitted  proposed 
findings;  the  appellants  did  not.  Appellants  Albert  and  Judy 
Sperry  submitted  no  post-hearing  materials.  Appellant  Susan  Bailey 
submitted  a  post-hearing  document  entitled  "Findings  to  Water 
Appeal  Hearing  on  March  25,  1996"  which  was  received  by  the 
District  office  on  April  1,  1996  (Docket  No.  20069-85).  This 
document  contains  an  mixture  of  legal  argument  and  purported  new 
factual  material  not  submitted  at  the  hearing.  The  Board  has 
considered  the  legal  argument  but  not  the  purported  new  factual 
material  since  it  was  not  presented  at  the  hearing  and  was  not 
subject  to  cross  examination  or  rebuttal. 

The  record  on  this  appeal  consists  of  the  written  notice  of 
appeal,  documents  submitted  before  and  during  the  appeal  hearing, 
the  oral  testimony  of  the  witnesses  as  recorded  on  tape,  the  oral 
closing  arguments  of  the  parties,  and  the  post-hearing  materials 
submitted  by  the  parties,  subject  to  the  limitations  noted  in  the 
preceding  paragraph. 

The  two  appeals  involve  similar  but  not  identical  allegations. 
The  Bailey  appeal  alleges  that  she  owns  property  on  the  Lummi 
Indian  reservation,  that  she  is  not  a  member  of  the  Lummi  Indian 
Tribe,  that  she  has  applied  for  water  service  from  the  Lummi  Tribal 
Water  District,  that  she  was  denied  water  service  to  which  she  was 
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1  otherwise  entitled  on  account  of  race,  and  that  she  offered  to 

2  construct  a  water  main  extension  to  serve  her  property. 

3  The  Sperry  appeal  alleges  that  the  Sperrys  own  property  on  the 

4  Lummi  Indian  Reservation,  that  they  are  not  members  of  the  Lummi 

5  Indian  Tribe,  that  at  one  point  they  were  promised  water  service  by 

6  the  Lummi  Tribe,  that  later  they  were  refused  water  service,  ar.d 

7  that  the  refusal  was  based  upon  their  race. 

8  Both  appellants  allege  that  at  the  time  the  Tribe  negotiated 

9  with  the  City  of  Bellingham  for  a  water  supply  contract,  the  Tribe 

10  promised  the  City  that  it  would  provide  water  service  to  all 

11  persons  who  applied,  regardless  of  whether  they  were  members  of  the 

12  Tribe. 

13  The  Board  has  fully  and  carefully  considered  the  records  and 

14  files,  the  testimony  at  the  appeal  hearing,  and  the  arguments  of 

15  the  parties  and  now  makes  the  following: 
16 

17  FINDINGS  OF  FACT 

18  1.   Appellant  Susan  Bailey  owns  Lot  4  Block  5  Plat  of 

19  Gooseberry  Point  No.  1  on  the  Lummi  Indian  Reservation. 

20  2.   Appellants  Albert  and  Judy  Sperry  own  a  lot  located  on 

21  county  tax  parcel  380134  404399  on  the  Lummi  Indian  Reservation. 

22  3.   The  properties  owned  by  the  appellants  are  located  in  the 

23  central  peninsula  of  the  Lummi  Indian  Reservation. 

24  4.   Neither  of  the  appellants'  properties  currently  receives 

25  water  service  from  any  purveyor. 
25  /// 
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1  5.    Appellant  Bailey's  property  is   located  within  the 

2  Gooseberry  Point  Water  Association  area  and  the  Association  has 

3  service  lines  fronting  her  property.  She  did  not  testify  about  why 

4  she  is  not  served  by  that  Association. 

5  6 .   The  Lummi  Tribal  V/ater  District  does  not  have  a  service 

6  line  fronting  her  property.   Appellant  Bailey  offered  no  evidence 

7  regarding  any  offer  to  construct  a  water  main  to  her  property  as 

8  alleged  in  her  notice  of  appeal. 

9  7.   Appellant  Sperrys'  property  is  located  outside  of  the 

10  service  area  of  any  water  association. 

11  8 .    Both  appellants  have  requested  single  family  domestic 

12  water  service  from  the  Lummi  Tribal  Water  District.  Both  have  been 

13  turned  dov;n  for  service  at  present.   Neither  appellant  is  a  member 

14  of  the  Lummi  Tribe. 

15  9.   The  Lummi  Tribal  Water  District  obtains  water  from  two 

16  principal  sources:   groundwater  wells  on  the  reservation  and  a 

17  pipeline  from  the  City  of  Bellingham.   The  City  is  located  several 

18  miles  from  the  reservation,  and  the  City  does  not  provide  direct 

19  service  on  the  reservation. 

20  10.  There  is  a  limited  amount  of  groundwater  available  on  the 

21  Lummi  Indian  Reservation,  and  there  is  extensive  competition  for 

22  that  limited  supply. 

23  11.   The  competition  for  groundwater  on  the  reservation  is 

24  between  the  Lummi  Nation  and  persons  who  are  not  members  of  the 
2  5  Nation. 

26  /// 
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1  12  .   Litigation  over  ownership  and  governmental  control  of 

2  groundwater  on  the   reservation  in  the   1970 's   resulted  in  a 

3  determination  by  the  state  of  Washington  that  there  was  no  more 

4  groundwater  available  for  appropriation  on  the  central  peninsula  of 

5  the  Lummi  Reservation. 

6  13 .   In  addition,  the  litigation  focussed  attention  on  the 

7  substantial  saltwater  intrusion  problems  on  the  reservation  which 

8  adversely  affect  the  reservation  groundwater  supplies,  especially 

9  in  the  Lumni  peninsula.   Saltv/ater  intrusion  poses  a  substantial 

10  threat  to  the  integrity  and  long-term  usefulness  of  the  reservation 

11  aquifers. 

12  14.   By  1989  non  members  of  the  Lummi  Tribe  were  using  more 

13  than  half  of  the  domestic  groundwater  consumed  on  the  reservation 

14  even  though  the  plats  in  which  the  water  was  consumed  comprised 

15  only  3%  of  the  reservation  land  area. 

16  15.   At  that  time  rather  than  attempting  to  force  the  non 

17  member  water  users  to  cease  using  the  reservation  groundwater 
13  through  litigation  or  other  means,  the  Lummi  Tribe  decided  to  avoid 

19  confrontation  and  obtain  an  additional  source  of  water  for  its  Icng 

20  term  needs  by  contracting  with  the  City  of  Bellingham. 

21  16.   In  1990,  the  Tribe  also  offered  to  take  over  operation  of 

22  the  on-reservation  water  associations  and  to  supply  water  to  all  of 

23  their  legal  commitments,  regardless  of  whether  the  associations  had 

24  the  legal  or  physical  ability  to  fulfill  those  commitments.   With 

25  two  exceptions,  the  associations  refused  that  offer. 

26  /// 
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1  17.   Neither  of  the  appellants'  property  is  located  in  water 

2  association  service  areas  taken  over  by  the  Tribe  under  those 

3  agreements. 

4  18.   The  Tribe's  intent  in  making  its  offer  to  the  water 

5  associations  was  to  end  dispute  and  to  unify  groundwater  management 

6  on  the  reservation. 

7  19.   The  City  of  Bellingham  did  not  require  the  Tribe  to  open 

8  its  water  system  to  non  members  as  a  condition  of  purchasing  water 

9  from  the  City. 

10  20.   The  Tribe  did  not  promise  the  City  of  Bellingham  that  it 

11  would  open  its  water  system  to  non  members  in  exchange  for 

12  obtaining  water  from  the  City. 

13  21.   The  contract  between  the  City  and  the  Tribe  makes  no 

14  mention  of  service  to  persons  who  are  not  members  of  the  Tribe. 

15  22.   The  history  of  the  negotiations  between  the  Lummi  Tribe 

16  and  the  City  of  Bellingham  shows  that  the  City's  concern  was  that 

17  if  the  Tribe  elected  to  open  its  water  system  to  non  members  of  the 

18  Tribe,  those  persons  would  be  charged  fair,  equitable  and  non- 
19  discriminatory  rates. 

20  23.   The  District  has  non  member  customers  under  voluntary 

21  contractual  commitments.    Those  customers  are  charged  the  same 

22  rates  as  Lummi  tribal  members.   The  rates  charged  to  non  members 

23  are  fair,  equitable  and  non-discriminatory. 

24  24.  The  Water  Associations  on  the  reservation  currently  limit 

25  the  persons  to  whom  they  supply  water  to  members  of  the  Association 

26  /// 
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1  and  oth.ers  to  whom  the  Association  has  voluntarily  committed  to 

2  serve. 

3  25.   The  Lummi  Water  District  currently  limits  the  persons  to 

4  whom  it  supplies  water  to  members  of  the  Lummi  Nation  and  others  to 

5  whom  the  Tribe  has  voluntarily  committed  to  serve. 

6  26.   The  Lummi  Water  District  has  great  uncertainty  regarding 

7  the  supplies  of  water  which  will  be  available  to  it  in  the  future 

8  and  the  extent  of  the  demand  for  water  v;hich  the  Lummi  Nation  will 

9  face  in  the  future. 

10  27.   Currently  available  supplies  of  water  do  not  appear  to  be 

11  sufficient  to  satisfy  the  long  term  demand  for  water  facing  the 

12  Lummi  Tribal  Water  District. 

13  28.   It  would  not  be  prudent  for  the  District  to  commit  to 

14  serving  additional  persons  to  whom  it  is  not  already  committed 

15  until  it  has  more  certainty  regarding  the  supplies  and  sources  of 

16  water  that  will  be  available  to  it  to  meet  that  demand. 

17  29.   The  District  has  refused  to  provide  water  service  to 

18  Indians  who  are  not  members  of  the  Lummi  Tribe. 

19  30.  The  basis  for  the  distinction  in  service  policy  is  tribal 

20  m.embership,  not  race.  Tribal  members  are  to  some  degree  analogous 

21  to  part  owners  of  the  tribal  water  system  and  other  tribal 

22  resources.   Non  members  do  not  share  in  that  status. 

23  31.   The  Lummi  Water  District  has  not  held  itself  out  as 

24  willing  and  able  to  serve  all  persons  requesting  service,  and  it 

25  would  not  be  prudent  for  the  District  to  do  so  until  it  has 

26  certainty  regarding  both  supply  and  demand. 
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1  32.   The  Lummi  Water  District  did  not  promise  to  provide  water 

2  service  to  the  Sperry  property.   Appellant  Sperry  submitted  no 

3  evidence  on  this  issue. 
33.    In  1993  the  Lummi  Nation  began  aggressively  seeking 

5  federal  and  state  negotiations  to  resolve  long-standing  water 

6  issues  on  the  reservation.   In  July  1995  the  federal  and  state 

7  governments  agreed  to  negotiations  and  water  issues  are  now  being 

8  negotiated  in  that  forum.   Uncertainty  of  supply  and  demand  will 

9  likely   continue   until   those   negotiations   are   successfully 

10  completed. 

11  34.   The  Lummi  Tribal  Water  District  and  the  Lummi  Tribal 

12  Sewer  District  are  two  distinct  entities  with  separate  Boards, 

13  assets,  liabilities  and  budgets. 

14  35.   The  Lummi  Tribal  Water  District  receives  no  funds  from 

15  sewer  availability  or  "standby"  charges  assessed  by  the  Lummi 
IS  Tribal  Sewer  District.  The  appellants  pay  sewer  standby  charges  to 

17  the  Lummi  Tribal  Sewer  District,  but  do  not  make  any  payment  to  the 

18  Lummi  Tribal  Water  District. 

19  .36.  The  appellants  submitted  no  evidence  regarding  the  amount 

20  of  water  available  to  Lummi  Tribal  V/ater  District,   or  the 

21  reasonably  foreseeable  demands  which  the  District  v/ill  face  in  the 

22  future  from  the  Lummi  Nation,  tribal  members  and  others  to  whom  the 

23  District  is  contractually  committed. 

24  Based  upon  the  foregoing  Findings  of  Fact  and  the  records, 

25  files  and  legal  authorities  considered  by  the  Board,  the  Board 

26  makes  the  following: 

27 
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1  CONCLUSIONS  OF  LAW 

2  1.   The  appellants  have  the  burden  of  proof  as  to  all  matters 

3  necessary  to  their  appeals. 

4  2.  The  appellants  have  failed  to  prove  that  they  have  a  right 

5  to  demand  water  service  from  the  Lummi  Tribal  Water  District. 

6  3.   Appellant  Sperry  has  failed  to  prove  that  he  was  promised 

7  water  service  and  then  denied  service. 

3  4.   The  appellants  have  failed  to  prove  that  the  quantity  of 

9  water  available  to  the  Lummi  Water  Discrict  is  in  excess  of  the 

10  reasonably  foreseeable  demands  which  the  District  will  face  in  the 

11  future  from  the  Lummi  Nation,  tribal  members  and  others  to  whom  the 

12  District  is  contractually  committed. 

13  5.   The  appellants  have  failed  to  prove  that  the  limiting  of 

14  water  service  by  the  District  to  tribal  members  and  other  persons 

15  with  whom  the  District  has  a  voluntary  contractual  commitment 

16  violates  any  right  of  the  appellants. 

17  6.   Limiting  the  use  of  tribal  property  to  tribal  members  and 

18  others  whom  the  tribe  has  voluntarily  elected  to  include  as  users 

19  does  not  violate  the  Indian  Civil  Rights  Act  or  the  similar 

20  provisions  of  the  Lummi  Constitution. 

21  7.   Limiting  the  use  of  tribal  property  to  tribal  members  and 

22  others  whom  the  tribe  has  voluntarily  elected  to  include  as  users 

23  does  not  violate  the  Consent  Decree  entered  in  Lummi  Indian  Tribe 

24  V.  Hallauer. 

25  /// 

25  /// 
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1  I  8.   Payment  of  a  sewer  availability  or  standby  charge  to  a 

2  Sewer  District  does  not  give  rise  to  an  obligation  by  the  Tribal 

3  Water  District  to  provide  water  service. 

4  9 .   An  Indian  tribe  is  not  obligated  to  allow  non  members  of 

5  the  tribe  to  use  tribal  property,  even  if  those  individuals  are 

6  willing  to  pay  for  the  use  of  the  property. 

7  10.   The  Lummi  Indian  Tribe  did  not  bargain  in  bad  faith  with 

8  the  City  of  Bellingham  to  obtain  a  water  contract,  and  has  not 

9  violated  the  terms  of  that  contract  by  electing  not  to  supply  water 

10  service  to  the  appellants. 

11  11.   There  is  no  requirement  that  tribal  decisions  limiting 

12  the  use  of  tribal  property  to  members  of  the  tribe  be  approved  by 

13  the  Department  of  the  Interior. 

14  12 .   There  is  no  requirement  that  tribal  water  management 

15  decisions  based  on  anticipated  supply  and  demand  be  submitted  to  or 

16  approved  by  the  Department  of  the  Interior. 

17  Any  of  the  foregoing  Findings  of  Fact  which  are  more  properly 

18  designated  as  a  Conclusion  of  Law  are  hereby  designated  as  such. 

19  Any  of  the  foregoing  Conclusions  of  Law  which  are  more  properly 

20  designated  as  a  Finding  of  Fact  are  hereby  designated  as  such. 
21 

22  DECISION 

23  Based  upon  the  foregoing  Findings  of  Fact  and  Conclusions  of 

24  Law  and  each  Board  member's  independent  analysis  of  the  record,  the 

25  Board  makes  the  following  decisions: 

26  1.   The  appeal  of  Susan  Bailey  is  DENIED. 

27 
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1  n       2.   The  appeal  of  Albert  and  Judy  Sperry  is  DENIED. 

2 

3  DISTRIBUTION  OF  DECISION 

4  Copies  of  this  decision  shall  be  sent  by  certified  mail  to  Ms. 

5  Susan  Bailey  and  to  Mr.  and  Mrs.  Albert  Sperry  and  to  Ms.  Shirley 

6  Leckman  as  representative  of  the  Lurami  Indian  Business  Council. 

7  The  original  of  this  decision  shall  be  retained  in  the  records  of 

8  the  District  and  shall  be  open  for  public  inspection. 

9 

10  APPEAL  RIGHTS 

11  A  copy  Article  XIV  (Judicial  Review)  of  the  Lummi  Tribal  Water 

12  Ordinance  is  attached.   In  accordance  with  §14.02  ANY  PERSON  WHO 

13  DESIRES  REVIEW  OF  THIS  DECISION  BY  THE  LUMMI   INT»IAN  BUSINESS 

14  COUNCIL  SHALL  PETITION  THE  COUNCIL  FOR  REVIEW  WITHIN  TEN   (10) 

15  WORKING  DAYS  OF  THE  DATE  OF  RECEIPT  OF  THIS  DECISION  BY  THE  PARTY 

16  OR  HIS  OR  HER  REPRESENTATIVE.   The  petition  for  review  shall  be 

17  filed  with  the  Lummi  Tribal  Water  District  Office  and  a  copy  mailed 

18  to  the  other  parties'  representative  by  the  party  seeking  review.. 

19  Dated  May  21,  1996. 


20 


/^■//      A^/Ic,. 


21  BILL  BALLEW,    Chairman 

23  cTlM  WILSOI*,    Board  Me'mber 

24 

2  5  TIM  BALLEW,  Board  Member 

26 
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ATTORNEYS  AT  mw 

DANIEL  A.  RAAS 
HARRY  L.  JOHNSEN 
THOMAS  £.  STUEN 
BRIAN  K.  VALENTINE 
PATRICKS.  LAKEY 


LAURIE  A.  POWERS 
Of  Counsel 


ADDRESS: 
1503  E  Street 
Beltmghaitt,  Wahiitgton 


\UILISC: 
P.O.  Box  5746 
Bellinslwin,  WA 
9S227-57i6 


TELEPHONES: 
(360)  6-I7.0234 
Facsimile  (360)  733-1351 


ATTACHMENT  #9 


June  17,  1996 


Ms.  Susan  Bailey 
6784  North  Star  Road 
Ferndale,  WA   98243 


Re: 


Aooeal  of  Decision 


Dear  Ms.  Bailey: 

This  will  acknowledge  receipt  on  June  11,  1996,  by 
the  Lummi  Tribal  Water  District  of  your  "Appeal  of 
Findings  of  Fact,  Conclusions  of  Law  and  Final  Decision". 

I  have  forwarded  the  appeal  to  the  Tribal  court 
rather  than  to  the  Lummi  Indian  Business  Council  in 
accordance  with  your  direction.  A  handwritten  note 
accompanying  the  Appeal  stated  "I  am  waiving  any  concerns 
with  the  fairness  of  the  hearing  and  want  to  proceed 
straight  to  Lummi  Court." 

Neither  the  note  nor  the  Appeal  was  signed,  but  I 
assume  that  the  note  was  written  by  you  and  that  it 
represents  not  only  your  own  intentions  but  also  those  of 
Mr.  and  Mrs.  Albert  Sperry.  I  filed  the  note  with  the 
court  along  with  the  Appeal  notice.  The  court  will  send 
you  a  receipt  for  the  filing  fee. 

Would  you  please  sign  the  enclosed  copy  of  the 
signature  page  from  the  Appeal  notice,  and  send  it  to  the 
Lummi  Tribal  Court  with  a  copy  to  my  office?  I  cannot 
guarantee  the  court  will  accept  it  or  that  it  will  treat 
the  appeal  as  timely  filed  because  of  the  missing 
signature,  but  I  do  want  to  bring  it  to  your  attention. 

I  noticed  that  the  caption  on  the  notice  of  appeal 
spells  the  other  appellants'  name  as  "Speery"  whereas  our 
records  indicate  it  is  spelled  "Sperry" .  He  did  not  sign 
his  letter  to  the  board  which  initiated  his  appeal,  so  I 
do  not  know  the  correct  spelling.  Please  check  on  this  so 
the  court  record  is  correct. 

I  also  noticed  that  the  caption  lists  the  "Lummi 
Trial  Sewer  District"  as  a  Respondent.  I  assume  the  word 
"Trial"   is  a  typographic  error  and  it   should   read 
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"Tribal" .  I  do  not  want  to  make  any  assumptions  about  your  use  of 
the  word  "Sewer",  but  the  appeal  was  directed  to  the  Water 
District,  not  the  Sewer  District  and  the  decision  was  made  by  the 
Water  District  Board,  not  the  Sewer  Board. 

I  ask  that  you  sign  the  enclosed  stipulation  to  confirm  the 
waiver  of  your  right  to  review  by  the  LI3C.  Please  also  have  the 
Sperrys  sign  their  stipulations  if  that  is  what  they  intend  to  do. 
The  original  signed  stipulations  should  be  filed  with  the  Tribal 
court  and  a  copy  sent  to  my  office. 

A  copy  of  the  transcript  of  proceedings  is  enclosed  for  your 
use.  The  original  has  been  filed  v,  l'_a  the  court.  You  should  have 
copies  of  each  of  the  documents  which  makes  up  the  record.  If  you 
are  missing  any  of  the  documents  please  contact  me  and  I  will 
provide  copies. 

The  court  has  assigned  the  Cause  Number  96.6  CA  6179  to  the 
appeal.  Please  include  it  on  all  future  filings.  It  is  no  longer 
necessary  to  include  the  Water  Board  cause  number  W-96-1. 

I  cannot  give  you  legal  advice  regarding  either  substance  or 
procedure.  I  recognize  that  you  are  not  represented  by  counsel  and 
that  legal  procedure  can  be  confusing  to  lay  persons.  However,  I 
have  a  client  to  represent  and  you  are  appealing  a  decision  which 
that  client  has  made.  It  is  my  job  to  defend  that  client's 
decision  and  its  interests. 

You  have  elected  to  represent  yourself  in  this  appeal  and  you 
have  every  right  to  do  so.  But  I  will  expect  you  to  know  and 
follow  the  same  rules  and  procedures  as  an  attorney  would  in 
similar  circumstances. 

In  that  regard,  I  also  acknowledge  receipt  of  a  six  page 
document  entitled  "Interrogatories  and  Requests  for  Production  to 
Respondents".  I  filed  a  copy  with  the  Tribal  Court.  However,  I  do 
not  agree  that  this  document  is  appropriate  in  an  appellate 
proceeding  of  this  type.  The  ordinance  is  very  clear  that  review 
is  limited  to  the  transcript  and  written  record  made  before  the 
Water  Board.  No  discovery  is  allowed  on  appeal.  There  is  no 
possibility  that  the  material  sought  could  lead  to  admissible 
evidence  since  no  additional  evide.nce  is  allowed  on  appeal. 

I  do  not  intend  to  respond  to  the  interrogatories  or  requests 
for  production.  If  you  feel  you  are  entitled  to  responses,  you  may 
submit  the  matter  to  the  court.  However,  I  caution  you  that  I  will 
respond  with  a  motion  for  terms  (an  award  of  attorneys'  fees 
against  you)  for  filing  a  frivolous  motion  and  costing  the  District 
and  its  ratepayers  additional  attorney  fees.   I  also  reserve  the 
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right  to  contest  the  appropriateness  of  the  interrogatories  and 
requests  on  all  other  applicable  grounds. 

With  regard  to  scheduling,  the  code  does  not  specify  a  time 
for  response  or  briefing.  I  suggest  we  submit  an  agreed  scheduling 
order.  Alternatively,  we  could  request  a  pre-hearing  conference 
for  the  court  to  set  a  schedule.  I  suggest  that  the  District  have 
20  calendar  days  to  respond  to  your  petition  (July  1)  and  that  you 
have  until  July  12  to  serve  and  file  any  rebuttal.  Then  oral 
argument  would  be  scheduled  by  the  court.  If  that  is  acceptable, 
please  let  me  know  and  I  will  prepare  an  agreed  order.  If  that  is 
not  acceptable,  contact  me  so  we  can  arrange  a  pre-hearing 
conference  with  the  court. 


Very  truly  yours, 

RAAS,  >/oHNSEN^^&  STUEN,  P.S, 


HLJ:Slw 

cc:    Water  District  Board 
Shirley  Leckman 
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ATTACHMENT  #10 

INTERGOVEriNMENTAL  AGREEMENT 

THIS  AGREEMENT  is  made  and  executed  by  and  between 
WHATCOM  COUNTY,  a  municipal  corporation  of  the  State  of  V.'ashing- 
ton,  hereinafter  designated  as  the  "County",  and  the  Lurr.mi 
Indian  Tribe,  an  Indian  Tribe  recognized  as  such  by  the  federal 
gcverrJT'.ent:,  hereinafter  designed  as  "LIT". 

WHEREAS,  the  parties  to  this  Agreement  recognize  the 
need  for  closer  governmental  ties  in  order  to  promote  the 
efficient  administration  of  a  variety  of  governmental  services 
for  the  benefit  of  their  constituents. 

NOW,  THEREFORE,  IT  IS  MUTUALLY  UNDERSTOOD  AND  AGREED 
AS  FOLLOWS: 

1.  The  County  recognizes  the  importance  of  identifying 
the  boundaries  of  the  Lujwni  Reservation  and  hereby  acknowledges 
the  propriety  of  placing  suitable  signs  identifying  same  at 
appropriate  boundary  points. 

2.  The  County  shall  recognize  and  give  effect  to  build- 
ing, construction,  zoning,  shoreline  management,  development, 
and  other  similar  permits  issued  by  the  LIT  planning  office  for 
property  located  upon  the  Lummi  Reservation;  provided,  that  the 
standards  for  issuance  of  such  permits  by  the  Tribe  shall  be  the 
same  as  those  imposed  by  the  County. 

This  provision  is  not  intended  to  limit  or  remove  the 
County's  eut.hority  to  issue  permits  for  those  properties  within 
the  Reservation  subject  to  County  jurisdiction. 

3.  With  regard  to  land  located  within  the  Lummi  Reser- 
vation, the  County  shall  cause  a  stamp  to  be  placed  upon  all 
deeds,  permits,  records  and  tax  statements  filed  with  or  issued 
by  the  County  to  the  effect  that  such  land  is  located  within  the 
Lummi  Indian  Reservation  and  tribal  laws  may  apply  to  the  land 
and  activities  occurring  thereon.  The  stan.p  shall  give  the 
address  and  telephone  number  of  the  LIT  offices. 
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i .  The  County  and  LIT  shall  seek  to  ootain  r-jrants  or 
ether  funding  for  the  purpose  of  repair ine;  anc/cr  upgrading 
LuiTjni  Shore  Hoad. 

5.  The  County  Engineer  shall  deter-iine  vjhether  access 
for  children  to  the  beach  area  on  Lummi  Shore  Xoac,  ot  the 
Portage,  is  feasible  either  through  removal  of  a  porc:i-jn  of  the 
rip  rap,  construction  of  a  walkway,  or  by  some  other  mein-.s  v;hich 
vjill  not  adversely  affect  the  roadway  or  incur  snjnificant  cost. 
If  such  access  is  feasible,  the  County  and  LIT  «iJ]  jointly 
undertake  implejientation  of  such  project. 

6.  A  name,  to  be  chosen  by  LIT,  shall  be  accec  to 
Haxton  Way  so  as  to  create  a  new  roadway  designation  incorporat- 
ing both  names.  Ten  years  subsequent  to  creation  of  the  new 
designation  the  parties  shall  determine,  by  mutual  agreement, 
whether  the  designation  shall  be  retained,  altered,  or  otherwise 
changed. 

7.  The  LIT  is  working  on  plans  for  the  dsveloprien-c  of 
the  Gooseberry  Point  Small  3oat  Harbor.  The  County  recognizes 
that  this  project  involves  LIT  property  located  exclusively 
within  the  boundaries  of  the  Laiuni  Reservation  and,  therefore, 
that  the  LIT  has  jurisdiction  over  said  project.  LIT  agrees  that 
the  construction,  use  and  enjoyment  of  the  Gooseberry  Point 
Small  Boat  Harbor  shall  be  conducted  in  such  a  manner  as  not  to 
interfere  with  the  operation  of  the  County  ferry  service  to 
Lun-jDi  Island. 

8.  The  County  Sheriff  shall  recommend  members  of  the 
tribal  police  force  to  the  State  Patrol  Academy;  provided,  that 
the  tribal  police  meet  the  Sheriff's  standards  for  deputies. 

9.  Vvhereas,  the  County  has  agreed  to  formally  rec- 
ognize the  LIT  as  the  government  of  the  Lummi  Indian  Heservation 
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within  the  framework  of  Federal,  Tribal  and  State  law,  and  to 
treat  the  Lumrai  Indian  Tribe  as  a  self-governing  entity,  the  LIT 
hereby  agrees  to  exercise  its  governmental  powers,  as  to  all 
people  coming  within  its  jurisdiction,  in  accordance  with  the 
requirements  and  principles  of  due  process  of  law  and  the  equal 
protection  of  the  laws. 

10.  This  Agreement  is  conditioned  upon  the  entrance, 
and  approval  by  the  court,  of  a  Consent  Decree  by  the  parties 
hereto  in  the  federal  district  court  under  Civil  Action  No. 
79-6a2R.  -  V 


IM  WITNESS  WHEHEOF,.  the  parties  hereto  have  set  their 
hands  and  seals  this  /C    day  of  $*=rrBjft2ER   •    1982. 


LUMMI  INDI.Ai:  TRIBE  WHATCOM  COUNTY 


BY 


OKN  Louvrs 
Countv   Executive 
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Hmii_IiL£ilL_ 


LETTERS:  FOCUS  ON  LUMMI  RESERVATION 


Dawson's  campaign 
counterproductive 

I  apprecuite  your  coverage  of  the  osn- 
tlict  berween  Lummi  Nation  and  Whatcom 
County  Councilwoman  and  Sandy  Point 
resident  Marlene  Dawson  (March  19  Her- 
ald, Page  A 1). 

I  am  appalled,  as  a  non-Indian  resident 
ol  Whatcom  County,  to  know  that  one  ot 
my  County  Council  representatives  is  usmg 
her  elected  r^^^ition  ot  power  to  carry  out  .i 
personal  age  ida  against  Lunimi  Nation. 

Dawson  and  her  Sandy  Point  neighbors, 
as  non-tribal  residents  of  the  Lummi  Res- 
ervation, should  have  implicit  respect  for 
tribal  law  anti  land. 

Why  did  they  purchase  reservation  land 
in  the  first  pl.ice  if  they  were  .so  opposed  to 
Lummi  Indi.ins  having  jurisdiction  over 
their  own  res.  rvation  lands? 

I  will  aciiwjy  campaign  against  Dawson 
should  she  run  for  re-election,  as  her  ac- 
iions  Jo  seen^    .mii-Indian." 

In  the  mear.time.  I  hope  County  Council 
members  will  realize  that  not  all  of  their 
constituents  .i.;ree  with  Dawson's  agenda. 

In  working  on  the  i.ssue  of  jurisdiction 
over  fee  land-  on  the  reservation,  it  is  im- 
perative thai  communication  lines  stay 
open  and  th.  t  tribal  law  and  history  be 
considered. 

The  ^elf-ln  erested  efforts  of  .Marlene 
Dawson  are  d  >tinctly  counterproductive  to 
the  eooperair  j  effort  that  must  exist  be- 


rween Indian  and  non-Indian  residents  of 
the  Lummi  Reservation. 

Arria  Merrill 
Lummi  Island 

Dawson's  crusade 


will  be  costly 


1  find  :t  very  disturbing  that,  while  eom- 
muniry  leaders  arc  calling  for  greater  un- 
derstanding and  tolerance  among  diverse 
peoples  in  Whatcom  County,  Council- 
woman  .Marlene  Dawson  is  waging  a  one- 
woman  campaign  against  Lummi  Nation 
(March  19  Herald.  Page  AI). 

Dawson  was  elected  to  the  at-large  posi- 
tion, representing  the  county  as  a  whole, 
not  just  as  a  paid  lobbyist  r'or  non-tribal 
property  owners  on  the  Lummi  reserva- 
tion, where  Dawson  al.so  happens  to  live. 

I  also  find  it  most  ironic  that  Dawson  is 
fighting  a  reservation  rezone  for  a  recre- 
ational-vehicle park  in  a  "residential" 
neighborhood,  while  supporting  council 
actions  to.convert  a,r\iral  neighborhood  in 
Custer  to  industrial  use. 

The  County  Council  members  who  sup- 
port Dawson's  agenda,  as  well  as  the 
Custer  rezone,  will  cost  all  county  taxpay- 
ers a  bundle  in  protracted  litigation  fees 

Dons  Pratner 
Oeming 
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LETTERS:  FOCUS  ON  LUMMI  JURISDICTION 


Beware  of  further  restrictions  Recognize  jurisdiction  of  Lummis 


Councilwoman  for  the  people?  What  people? 

Surely  not  the  Indians  who  were  here  to  receive  the  explor- 
ers and  settlers. 

.  Surely  not  the  true  Americans,  who  were  told  to  exist  only 
on  government-appointed  land  called  reservations. 

Now  that  Lummi  Nation  has  its  own  elementary,  high 
school  and  college  system,  they  are  prospering.  The  (white) 
non-Indian  person  says.  Whoa! 

Complaining  non-Indian  people  saw  a  comparatively  inex- 
pensive place  to  start  an  expensive  lifestyle  of  housing  and 
pleasure  boating,  on  reservation-appointed  land. 

The  word  reservation  was  a  way  by  treaty  the  non-Indian 
man  could  restrict  the  Indian  tribts  people.  Now  a  Whatcom 
County  counciJperson  (Marlene  Dawson,  March  19  Herald. 
Page  Al)  is  trying  to  restria  them  even  more. 

We  saw  it  happen  in  Hawaii 

Russell  &  Lori  Apana 
Femdale 

Respect  tribal  sovereignty 

I  am  a  non-Indian  living  on  the  Lummi  Reservation.  There 
are  many  non-Indians  living  here  who  do  not  support  the 
agenda  of  Whatcom  County  Councilwoman  Marlene  Dawson 
(March  19  Herald,  Page  Al).  It  seems  apparent  that  Dawson 
does  not  understan<J,  or  chooses  to  ignore,  the  concept  of  trib- 
al sovereignty. 

What's  wrong  with  the  Lummi  Nation  governing  themselves 
and  their  reservation?  Indians  were  deprived  of  their  lands  in 
1855  by  the  federal  govenunent,  and  given  small  reservations 
to  live  on.  But  politics  and  bad  decisions  have  created  a  "fee 
land"  system  on  many  of  these  reservations.  Now.  our  local 
government  wants  to  deprive  these  native  people  once  again. 

Dawson  does  not  speak  for  me.  Problems  on  the  reservation 
should  be  worked  out  respectfully  and  cooperatively  with  the 
tribe.  To  deliberately  atl::ck  Lummi  Nation's  decisions  on  how 
they  chose  to  manage  their  land  is  arrogant. 

The  native  culture  has  witnessed  the  disappearance  of  salm- 
on runs,  sacred  sites,  wildlife  and  clean  water.  These  problems 
didn't  exist  before  European  settlers  arrived.  So  why  should 
they  abide  by  our  laws? 

I  thought  Da\vson  was  a  supporter  of  private  property 
rights.  Maybe  she  is,  unless  of  course,  you're  Indian.  If  you 
don't  like  living  among  the  Lummis,  then  move  off  the  reserva- 
tion. 

Colleen  Berg 
Bellingham 


My  wife  and  I  are  not  Indians,  but  we  live  on  the  Lummi 
Reservation.  We  enjoy  our  beautiful  surroundings  and  the 
neighborliness  of  the  tribal  community. 

We  came  expecting  to  be  subject  to  the  jurisdiction  of  the 
Lummi  government.  Like  Canadians  who  own  homes  in  Bell- 
ingham, we  expected  to  pay  taxes  and  not  vote  on  the  reserva- 
tion. 

We  fmd  the  county  jurisdiction  claim  an  affront  to  the  Trea- 
ty of  1855  between  Lummi  Nation  and  the  United  States  of 
America. 

Why  can't  we  white  Americans  honor  treaties  with  .Ajneri- 
can  Indians?  Is  it  a  cultural  trait  we  learn  from  our  forebears? 
Or  a  gene  that  won't  allow  us  to  accept  being  subordinates  to  a 
non-white  governing  body?  Are  we  inherently  incapable  of 
keeping  our  word  to  those  who  were  here  before  us? 

When  fear,  dishonor,  racism  and  selfishness  push  this  into 
the  Supreme  Court,  may  we  finally  demonstrate  the  capacity 
to  honor  our  nation's  agreement  with  the  first  nations. 

Meanwhile,  Whatcom  County  Councilwoman  Marlene 
Dawson  (March  19  Herald.  Page  Al)  and  others  who  don't 
like  living  on  this  Indian  reservation  under  Lummi  jurisdiction 
could  move  off  the  reservation. 

My  wife  and  I  will  stay  as  long  as  we  continue  to  feel  wel- 
comed by  the  Lummi  Nation. 

Tom  Richardson 
Bellingham 

Saddened-by: Dawson's  actions 

As  a  non-Indian,  living  on  the  Lummi  Reservation  (Sandy 
Point),  I  must  express  my  sadness  and  frustration  with  the 
actions  taken  by  Whatcom  County  Councilwoman  Marlene 
Dawson  against  the  Lutiuni  tribe. 

I  bought  my  home  in  1988,  fully  aware  that  it  was  within  the 
boundaries  of  the  Lummi  Reservation,  and  fully  expecting  to 
be  subjea  to  any  laws  and  assessed  fees  instituted  by  the  Lum- 
mis. I  have  been  treated  with  respect  in  all  encounters  I  have 
had  with  members  of  the  tribe,  and  have  assumed  that  I  was  a 
guest  (albeit  uninvited)  on  the  reser^'ation. 

Dawson's  actions  appear  rooted  in  mistrust  and  a  desire  to 
undermine  and  ovenum  nghis  negotiated  between  Lummi 
Nation  and  the  U.S.  government.  Beyond  being  embarrassed 
by  her  actions,  I  fear  that  she  puts  at  nsk  the  relationship  that 
we  have  most  enjoyed  —  the  abilir\  to  live  in  quiet  enjoyment 
in  this  extraordinarily  beautiful  place  1  urge  he:  to  stop  her 
adversanal  actions. 

Ruth  Parker 
Femdale 
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Jawson  doesn't  speak  for  her 

I  am  J  resident  of  Whatcom  County.  Whatcom  County 
Councilwoman  Marlene  Dawson  is  absolutely  no  way  speaking 
for.  or  represents  me.  In  her  attitudes  toward,  or  dealings  with, 
the  Lummi  Nation  (March  19  Herald.  Page  AI). 

Kathryn  L  Utter 
Whatcom  County 

Article  creates  difficult  obstacles 

Most  American  Indians  move  from  their  Indian  reservation 
to  large  cities  In  different  states  to  find  a  better  way  of  life. 

The  article  on  "Lummi  property  battles  looming"  (March  9 
Herald,  Page  Al)  has  caused  difficult  obstacles  for  other 
American  Indians  living  In  the  Bellingham  area  who  arc 
searching  and  trying  to  secure  the  American  dream  for  a  bet- 
ter way  of  life 

Finally,  it  would  be  helpful  to  remove  these.  difScult  ob-  . 
stacles  for  the  other  decent  American   Indians  by  keeping 
these  kinds  of  reports  out  of  the  news  media.  This  can  be'done  ~ 
by  taking  positive  action  through  talk  sessions  by  ail  concerned 
parties. 

Of  course,  all  parties  must  show  up  in  good  faith.  Eveiyone 
suffers.  Including  the  Lummis. 

David  J.  Red  Fox 
Beliingham 

Dawson  plunders  Indian  rights 

Re:  The  March  19  front-page  article  about  conflicts  over 
Lummi  tribal  lands. 

White  people  came  to  this  continent  and  pillaged  lands 
from  indigenous  people  That  wa.s  barbanc.  and  in  today's 
society  you  would  think  that  such  actions  would  have  long 
been  dlsconlinued. 

Instead.  Whatcom  County  Councilwoman  Marlene  Dawson 
and  people  like  her  continue  to  plunder  what  little  rights  Indi- 


ans continue  to  hold. 

The  land  that  Lummi  Nation  is  situated  on  was  "granted"  to 
them  by  white  people  who  stole  the  land  from  them  in  the  first 
place,  just  because  Marlene  Dawson  and  people  like  her  covet 
the  land  that  the  Lummis  now  have  does  not  mean  they  have 
any  rights  to  it. 

Camille  Hackler 
Bellingham 

Beware  loose-cannon  approach 

I  want  to  express  my  concerns  and  my  reaction  about  What- 
com County  Councilwoman  Marlene  Dawson's  letter-writing 
campaign. 

Dawson's  efforts  to  impact  Lummi  Nation  and  tribal  behav- 
ior by  requesting  that  federal  funds  be  drastically  cut  reflect  a 
desperate,  loose -cannon  approach.  In  my  opinion. 

Rather  than  a  positive  approach  of  mutual  resolution,  or 
one  of  "neighborly"  conflicts,  or  even  one  of  respect  for  the 
laws  governing  treaties  and  sovereign  nations,  Dawson  seeks 
to  coerce  —  as  In  dominate,  control,  and/or  punish  —  the 
tnbal  leadership  for  opposing  her. 

If  she  wrote  these  letters  in  her  official  elected  position,  I 
hope  her  constituents  share  my  concerns. 

Oavell  Seversen 
Bellingham 

Agrees  with  Dawson 

I  aeree  with  Whatcom  County  Councilwoman  Marlene 
Dawson  100  percent  (March  19  Herald.  Page  Al).  We  should 
slash  federal  money  to  Lummi  Nation.  I  also  feel  Lummi  Na- 
tion should  have  to  pay  federal  Income  tax.  just  the  same  as 
the  rest  of  the  US.  population. 

.^  of  today,  they  do  not  have  to  pay  federal  income  ta.x, 
which  Is  not  fair  to  us. 

Steve  Radislch 
Bellingham 
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Shouldn't  break 
treaties,  promises 

I  was  "^hocked  to  learn  of  Marlene  Daw- 
son's actions  against  the  Lummi  Indians. 
Has  she  no  feeling  of  pride  in  her  country 
that  she  would  encourage  it  to  so  wantonly 
break  promises  and  treaties  made? 

What  kind  of  a  reputation  are  we.  as  a 
nation,  to  have  when  we  treat  our  Indians 
as  lesser  human  beings''  The  whole  world 
would  be  judging  us. 

We  have  lived  on  the  Lummi  Reserva- 
tion for  almost  20  years  and  have  found 
that  we've  been  most  fairly  treated.  We  did 
not  come  here  to  take  over  or  push  aside. 

We  are  grateful  to  be  allowed  to  live  in 
this  beautiful  place  where  we  really,  as 
non-Indians,  are  here  by  the  grace  and 
kindness  of  Lummi  Nation. 


Jean  Hammes 
Bellingham 


GOP  puts  out  control 
on  American  children 

If  the  welfare  icforms  already  passed  bv 
the  HcHise  alsii  n.uI  thr(>iiuh  the  .Senate  as 


Lummi  Nation  workers 
must  pay  income  tax 

It  the  informaiioii  gnon  by  Steve  Ra- 
disich  ol  ncllinghani  m  his  letter  (March 
27  Herald,  Pago  B-i)  is  correct,  then  we 
would  like  all  of  the  federal  income  tax 
that  we  have  paid  over  the  years  returned 
to  us  immediately. 

As  employees  of  Lummi  Nation,  this  is 
the  first  we  have  heard  about  not  being 
required  to  pay  income  tax.  This  type  of 
misinformation  is  at  the  root  of  many  bi- 
ases in  which  the  native  people  in  What- 
com County,  as  well  as  across  the  nation, 
must  constantly  work  against  in  their  daily 
lives. 

Not  only  do  we  pay  PICA  and  federal 
income  tax,  but  we  are  al.so  required  to  pay 
a  2  percent  tax  to  Lummi  Nation  for  earn- 
ing money  on  the  reservation. 

Perhaps  Radisich  should  learn  more 
about  his  neighbors  so  that  he  doesn't  pass 
along  any  more  inaccurate  information, 
which  does  nothing  but  perpetuate  ill  feel- 
ings between  the  rwo  communities. 

Nancy  Carroll,  library  director 
Lummi  Reservation  Library  System 
Whatcom  County 


▼  LETTERS  POLICY 

Letters  must  not  exceed  200  words  and 

should  be  signed.  Letters  must  be  verified. 

Include  a  telephone  number  at  which  you 

j/^can  be  reached  between  8  a.m.  and  5  p.m. 

Monday  through  Friday. 

Writers  are  limited  to  one  letter  a  month. 
We  do  not  print  thank  you  letters,  or  those 
that  focus  on  personal  matters,  level  per- 
sonal criticisms,  promote  a  particular  busi- 
ness or  advance  or  disparage  a  particular 
religion. 

Address  letters  to:  P.O.  Box  1277,  Bell- 
ingham. WA  98227  or  fax  to  647-9260. 
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Who  took  whose 
land  away? 

I  am  a  student  at  Fcmdale  High  School. 
1  am  writing  to  you  about  an  article  I  have 
just  read  "Talk  of  racism  arises"  (April  3 
Herald.  Page  Al). 

In  this  article,  I  felt  that  there  is  a  lot  of 
racism  going  on  out  on  the  Lununi  Reser- 
vation. 

From  the  article,  my  sense  was  that  the 
Indians  were  the  only  ones  exhibiting  rac- 
isitL  Not  true. 

There  are  many  different  incidences 
where  racism  has  been  shown,  such  as  past 
articles  about  property  and  water  rights  for 
non-Indians. 

There  is  one  quote  from  Tom  Ri- 
chardson I  would  like  to  respond  to:  "I 
think  backing  it  up  is  the  fear  (of  some 
residents)  that  sooner  or  later  the  tnbe  will 
try  to  take  our  property  away  from  us  — 
this  is  sort  of  a  pre-empitive  strike." 

Who  took  whose  land  away  from  whom? 

I  would  love  to  see  this  happen  so  we 
could  get  some  of  our  homeless  in  a  home 
and  use  the  rest  for  future  use. 

The  land  was  given  to  us  to  use.  It  seems 
non-Indians  want  to  take  the  little  bit  of 
beautiful  pieces  of  land  that  we  now  have, 
after  they  took  all  of  North  America. 

JonathonLane 
Femdale 


Tribal  rights 
should  be  respected 

I  hope  all  of  you  fully  appreciate  the 
extra  vigilance  shown  by  your  duly  and 
properly  elected  Gaunty  Council  member 
Marlene  Dawson  in  her  frantic  efforts  to 
protect  non-Indian  fee  land  owners  now 
living  within  the  boundaries  of  the  Lummi 
Reservation. 

From  whom?  I  have  lived  on  fee-patent 
land  withm  these  boundaries  for  15  years 
and  my  relations  with  my  Indian  neighbors 
are  good.  I  have  never  felt  that  the  tribe 
was  in  any  way  trying  to  drive  me  from  the 
reservation.  Could  that  be  because  I  re- 
spea  tribal  rights?  Are  Dawson's  condem- 
nations of  the  Lummi  Nation  legitimate 
council  duties? 

I  would  like  to  quote  from  the  article  by 
Rachel  Prentice  (April  3  Herald,  Page 
Al):  lands  "held  forever  in  trust." 

I  point  out  that  the  tribe  removed  no 
lands  from  trust,  this  was  done  by  the  fed- 
eral government  through  the  Bureau  of  In- 
dian Affairs  in  what  all  knowledgeable  his- 
torians agree  was  one  of  the  most  dishon- 
orable aaions  (the  Dawes  Act)  against  the 
Indian  people.  Its  sole  purpose  was  to  re- 
move land  from  Tribal  Trust  so  that  it 
could  be  acquired  by  non-Indian  home- 
owners and  developers. 

John  H.  Brunson 
Bellingham 


Dawson's,  council's 
actions  deplorable 

The  General  Allotment  Act  of  1887  was 
passed  with  the  clear  purpose  of  destroy- 
ing tribal  government.  This  destruaive  in- 
tent was  recognized  in  the  1989  Supreme 
Court  decision  on  fee  lands. 

The  County  Council  should  bum  with 
shame  for  its  complicity  in  the  attacks  on 
the  dignity  and  sovereignty  of  Lummi  Na- 
tion. Councilwoman's  Marlene  Dawson's 
role  had  been  particularly  deplorable. 

Swastikas  and  burning  crosses  are  not 
the  only  signs  of  racism.  The  long  history 
of  the  anti-Indian  movement  has  always 
been  tinged  with  white  supremacy.  As  time 
has  gone  by,  the  racism  has  become 
shrouded  in  fuzzy  language  like  "property 
rights."  The  false  assumption  of  iiiferiority 
due  to  heritage  and  ane^stry  still  lurks  be- 
hind the  attacks. 

Nobody  is  fooled  by  the  recent  letters 
denying  that  racist  bias  against  Indians  is 
an  issue.  It's  there,  it's  real  —  the  letters 
themselves  show  it.  As  an  attempt  to  si- 
lence criticism,  those  letters  are  a  failure. 

The  people  of  Whatcom  County  deplore 
and  condemn  racism.  Individually  and  act- 
ing together,  we  will  continue  to  expose 
and  confront  racism  —  no  matter  how  it 
mav  be  disguised  or  what  company  it  may 
travel  in.  The  Herald's  reports  on  racism 
are  a  public  service. 

Paul  de  Amiona 
Bellingham 
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Tribal  land  conflicts  stem  from  Congress 


CONFLICT:  Gorton  and  Dawson's 
actions  and  approach  are 
disgraceful. 

Editor's  note:  The  following  column  was 
written  by  lojmmi  Indian  Business  Council 
Chairman  Henry  Cagey.  Business  Council 
Vice  Chaimnan  Merle  Jefferson.  Business 
Counal  member  G.l.  J^mes  and  Jewell 
James  of  the  Lummi  Treaty  Protection  Task 
Force. 

Indian  leaders  speaking  in  the  United 
States  Senate  hearing  requested  by  US 
Sen.  Slade  Gorton,  R-Wash.,  on  Indian 
sovereignty  reminded  Congress  that  the 
treaties  between  sovereign  Indian  nations 
and  the  United  States  set  reservations  aside 
for  the  exclusive  use  of  Indian  people. 

Congressional  law  unilaterally  altered 
those  treaties,  leading  to  non-Indian  land 
ownership  on  reservations.  What  is  needed 
to  correct  the  problem  is  a  federal  policy 
that  is  in  keeping  with  the  intent  of  the 
treaties,  for  it  was  the  federal  government 
that  created  the  problems  between  Indian 
governments  and  non-Indians  on  reserva- 
tions. 

While  ihe  conflicts  voiced  at  the  hearings 
are  the  result  of  failed  federal  policies,  the 
solution  proposed  by  Sen.  Gorton  is  to  fur- 
ther deprive  Indian  tribes  of  their  nghts. 

The  Lummi  Nation  understands  that  in- 
nocent people  are  involved  and  we  are  try- 
ing to  solve  the  problem  with  the  resources 
that  we  have  By  contrast,  the  actions  of 
Whatcom  Couniy  Councilwoman  Marlene 
Dawson  and  congressional  jilacks  by  Sen 
Gorton  serve  only  lo  polarize  the  issues. 

It  IS  disgraceful  ihai  Sen  Gorton,  who 
c.illcd  thc"hc;irini:v  kii  ,ilier  lisicnini;  m 
llic   non-Indian   ^pe.lktT-  .in^l  w.i>   .louhlv 


absent  for  the  presentation  by  the  Indian 
leaders.  By  refusing  to  listen  to  all  points  of 
view,  he  insulted  the  invited  speakers  and 
dishonored  Congress  and  the  voters  of  the 
state  of  Washington  he  is  there  to  repre- 
sent. 

The  problem  originated  during  a  shame- 
fijl  chapter  of  United  States  history  when 
the  Indian  nations,  who  had  ceded  vast 
holdings  of  land,  water,  minerals,  and  other 
resources  lo  the  United  Stales  while  reserv- 
ing certain  lands  and  resources  for  Indian 
people,  had  reservation  lands  taken  un- 
justly under  the  historical  pressures  of 
manifest  destiny  and  the  end  of  the  fron- 
tier. 

Sen.  Gorton's  hearings  demonstrated 
that  that  history  continues  today  in  the  at- 
tempt to  remove  sovereign  immunity  in 
order  to  appropnate  the  natural  resources 
of  Indian  reservations,  which  comprise  4 
percent  of  the  land  but  contain  an  esti- 
mated 67  percent  of  remaining  natural  re- 
sources. 

Marlene  Dawson's  testimony  consisted 
of  a  litany  of  distortions  and  fabrications 
she  has  developed  in  her  long-term  cam- 
paign to  discredit  the  Lummi  government 
We  would  ask  why,  as  she  continues  to 
complain,  she  continues  lo  buy  land  on  our 
reservation. 

Wc  also  would  ask  who  she  was  there  lo 
represent  Her  testimony  was  submmcd  lo 
Congress  on  Count)'  Council  stationery  — 
did  she  speak  as  a  County  Council  mcm- 
hcr.  as  the  Sandy  Point  Improvement  Com- 
pany viLC  presidcni.  as  a  rescivaiion  land 
vpcLulaiiir.  or  ,is  .i  private  citizen'' 

She  resorts  to  political  maneuvering  (o 
compromise  the  US  Constiiulion  hccauie 
her  \<.-::.\\  iruunieiii^  .irc  invjlul  K  il  iter 
.\|V>.i.;iHi-.  ;h..;  .iivuee  l.iiiihh  Ik  ^Lr\nJ  in 


her   complaints    in    tnbal   coun,    as   she 
claims,  unless  she  has  been  told  yes? 

One  week  before  the  hearing,  Dawson 
dnlled  a  well  on  the  underdeveloped  nine 
acres  she  purchased  only  last  year  at  Sandy 
Point.  This  provocative  aa  and  her  support 
for  congressional  legislation  that  would 
force  litigation  over  water  rights  aaively 
undermine  the  water  negotiations. 

Dawson  misrepresents  the  truth  to  en- 
gender fear  among  reservation  non- 
Indians,  so  that  she  can  then  ask  Congress 
to  resolve  the  conflici. 

Her  goal  is  to  appropriate  tribal  tide- 
lands  and  additional  water  for  her  four 
Sandy  Point  houses  and  two  undeveloped 
reservation  properties  and  to  avoid  liability 
for  an  association  ihai  sold  lots  promising 
water  without  water  nghts  and  tidelands  it 
does  not  own. 

It  IS  unfortunate  that  Whatcom  County 
citizens  were  represented  at  these  congres- 
sional hearings  by  her  racially  biased  and 
untruthful  statements. 

Sen.  Gonon's  practice  of  attaching  riders 
to  congressional  appropriation  bills  is  nei- 
ther a  fair  nor  reasonable  way  to  address 
Indian  polic.'  issues. 

He  implies  that  state  and  federal  courts 
are  'neutral"  courts,  but  as  the  tribes  have 
learned,  they  are  nonneutral.  The  World 
Court  IS  a  neutral  court  —  would  the  Unit- 
ed Siaies  waive  iis  sovereign  immunir>-  lo 
ihe  extent  proposed  for  Indians  by  Sen 
Gorton  and  subject  itself  to  a  hearing  in 
World  Coun  regarding  its  contracts  wiih 
Indian  nations' 

Alihuuah  ihc  fact  thai  our  rights  and  re 
sources  were  denied  for  so  long  has  led  to 
the  perception  that  wc  have  no  rights  lo 
J.iiin.  wc  afL  .oniioeni  thai  m  J  iruK  :ie-.i- 
n  ..    .mil      '..      .>.iu  0  :v  .iIIiihIlJ 
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Treaties  weren't  meant  to  b^fteimaneiit 


CONFLICT:  It  is  time  tribal 
members  living  on  reservations 
become  "real"  Americans. 

BY  MARLENE  DAWSON 

GUEST  COLUMNIST 

The  outcome  of  the  hearing  before  the 
U.S.  Senate  Cominittee  on  Indian  Affairs 
will  hinge  on  congressional  members'  views 
of  tribal  sovereignty  and  their  personal  ob- 
ligation to  uphold  the  U.S.  Constitution. 

The  state's  view,  as  most  p)erceive  this 
claim  of  sovereignty,  is  that  it  does  not  now 
exist  and  never  existed  in  any  true  sense  of 
the  word. 

One  cannot  be  a  dependent  as  set  forth 
in  the  treaties,  a  ward  of  the  government, 
and  at  the  same  time  be  sovereign.  When 
Congress  formalized  the  declaration  of  war 
with  sovereigns,  the  history  of  Indian  "war- 
fare" lacked  even  the  pretense  of  warring 
against  sovereigns.  Certainly  Congress 
never  went  through  the  formalized  prtxess 
of  declaring  war  against  the  Indians  as  was 
done  when  dealing  with  others. 

While  visiting  the  National  Archives  in 
Washington,  D.C..  I  read  their  general- 
information  leaflet  that  addressed  the  vol- 
umes of  historical  material  under  their 
management.  The  brochure  stated  that 
under  the  Record  Administration's  care 
were  "hundreds  of  Indian  treaties  with 
their  transitory  promises."  Yes,  Virginia, 
the  treaties  were  meant  to  serve  a  transi- 
tory period. 

While  segregation  kept  the  clashing  cul- 
tures temporarily  separated,  the  ultimate 
goal  of  the  Union  was  assimilation.  Some- 
how or  other,  treaty  promises  made  by  the 


Confederate  government  for  a  forever  seg- 
regated society  have  been  falsely  trans- 
ferred to  the  intentions  of  the  Union  gov- 
emmenL 

When  Congress  passed  the  following  — 
"No  Indian  nation  or  tribe  within  the  terri- 
tory of  the  United  Sutes,  shall  be  acknowl- 
edged or  recognized  as  an  independent  na- 
tion, tribe  or  power  with  whom  the  United 
States  may  contraa  by  treaty,"  it  was  not 
addressing  their  sovereign  status  but  their 
dependent  status  and  the  faa  that  Con- 
gress would  be  talcing  a  new  course  of  con- 
dua.  The  governing  of  tribes  was  to  be 
shifted  from  individual  treaties  through 
acts  of  Congress. 

There  are  nearly  600  federally  recog- 
nized tribes.  At  the  hearing,  several  tribal 
chairman  suggested  the  tribes  not  be  treat- 
ed in  any  blanket  legislation  to  be  brought 
forward  by  U.S.  Sen.  Slade  Gorton,  R- 
Wash.  Yet.  to  do  otherwise  is  far  too  cum- 
bersome. It  also  would  not  accomplish  the 
goal  of  exposing,  on  a  national  level,  tribal 
criminal  conduct  ensuring  tribal  account- 
ability and  guaranteeing  "all"  their  civil 
rights. 

If  we  are  to  deal  meaningfully  with  race 
problems,  we  must  be  honest  about  the 
dealings  and  the  goings  on  found  on  reser- 
vations. We  should  not  segregate  the 
American  Indians  by  race,  allow  their  seg- 
regated schools,  allow  them  to  maintain  a 
racial-based  court  system  and  further  sub- 
jea  non-Indians  to  their  race-biased  courts. 

For  years,  individual  tribal  members 
have  been  claiming  they  have  no  proper 
due  process  in  tribal  courts.  Tribal  mem- 
bers reluming  from  active  duty  have  faced 
the  cruel  twist  of  fate  that  the  libenies  they 
fought  so  hard  for  didn't  exist  on  the  reser- 
vations in  their  home  state. 


It  may  take  tnbes'  sister  and  brother  dii- 
zens  to  help  pave  the  way  to  reality.  To- 
gether, we  must  demand  our  congressional 
members  open  their  eyes  to  the  injustices 
occurring  in  Indian  country.  Together  we 
can  demand  the  dictates  of  Brown  vs.  The 
Board  of  Education  347  U.S.  483.  745  S. 
Cl  686  (1954)  which  states  that  separate 
but  equal  is  unconstitutional  be  acknowl- 
edged in  Indian  country. 

Ensuring  separation  of  powers,  freedom 
of  information,  the  privacy  aa  and  other 
citizenship  protection  for  reservation  resi- 
dents will  not  dilute  the  financial  ob- 
ligations the  federal  government  views  as 
mandatory.  Cenainly  securing  the  health 
and  welfare  of  our  domestic  dependents  is 
a  far  greater  call  than  that  to  true  foreign 
sovereigns. 

If  tribes  aren't  viewed  as  sovereigns,  can 
they  maintain  their  culture?  If  we  can  pre- 
serve the  lifestyle,  culture  and  religion  of 
the  Amish,  which  is  as  different  from  main- 
stream Amenca  as  any  traditional  Indian 
community,  then  most  cenainly  we  can 
protea  the  unique  way  of  Indian  life. 

It  is  lime  that  tnbal  members  living  on 
reservations  become  "real"  Americans. 
And  it  is  also  time  that  we  protect  the  civil 
rights  of  non-Indians  who  bought  Indian 
land  in  good  faith  from  their  fellow  citizens 
who  elected  to  pursue  the  .Ajnerican  dream 
off  of  [he  reser%atiun. 

Illuminating  tnbal  sovereign  immunit\ 
and  providing  direct  access  to  state  and 
federal  courts  will  be  thai  first  step  for- 
ward. 

Marlene  Dawson  is  a  member  of  Vre 
Whatcom  County  Councl.  Sandy  Point  Im- 
provement Company  vice  president,  and 
owns  land  on  the  Lummi  Reservation 
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T  ANOTHER  VIEW 

Untruths  about 
Lummis  show 
ignorance 

SOCIAL  ISSUES:  Voters  should 
hold  Dawson  and  Gorton 
responsible. 

Ail  issue  at  Lummi  lately  is  the  sover- 
eignty hearing  in  Washington.  D.C.  and 
the  things  Oangress  hears  about  us  from 
Whatcom  County  Councilwoman 
Marlene  Dawson. 

Since  we  don't  receive  copies  of  the 
County  Council  letters  that  Council- 
woman  Dawson  sends  out  about 
Lummi.  it  was  quite  an  eye-opener.  I 
wonder  how  many  others  have  devel- 
oped a  bad  impression  of  our  com- 
munity from  her  statements. 

In  her  testimony,  Dawson  told  Con- 
gress: "Certain  Lummi  leaders  refuse  to 
pledge  allegiance  to  the  flag."  Anyone 
hearing  this  must  thmk  we  are  unpatri- 
otic to  elect  leaders  who  disrespect  the 

flag.  And  nothing  

could  be  funher  from       

the  truth,  as  those 
who  know  our  com- 
munity can  tell  you. 

Every  workday       , 
mornmg,  the  U.S.  flag 
is  raised  and  saluted 
by  a  member  of 
Lummi  Veteran  Posi 
No.  33.  -Mong  with 
the  Lummi  Natum 
Flag,  it  tlies  proudiv 
over  the  Lummi  Trih-       *~'^^~~^~~" 
al  offices   It  IS  .iJMi 

displ.tvL-d  in  iiur  CouiKil  Clianihcrs.  jnj 
is  carried  by  veterans  at  all  events  on  d 
special  flagpole  decorated  with  an  eagle 
carved  by  our  veterans 

Indian  people  have  sacrificed  propor- 
tionally greater  numbers  to  the  nations 
wars  th.in  has  an\  oilier  eihnie  unnip 
Oul  ot  a  total  p>.'puialiuii  ni  :MJuuuiinsi 
World  War  II.  10^  Lummi  members  saw 
militar)'  service  Three  were  killed  m  ac- 
tum, a  number  .>.c:e  wiuii'.deJ  and  nianv 


Ralph  C. 
Jefferson  Jr. 


more  Jetnr.iied    [  ■ 
lectcd 

Oiu  .^lei.iii'  ;:^ 
ol  iiiii  eiMni;uin:;v  ' 
leelMii;  the  lias;  uui 


if- 


;iil-. 


ill  <l 


^enl-.   Till. 
eoUir  tiii.iril  N,iii:u--  .ill    etc:.:ii-  a  Inner 
als  .-\nd  Vetcr.iiiv  Da^  .iiul  Mtinnn.il 
Da\  ,ire  hiuuired  "itli  JiiineiN  ami  ser- 
vices 

Oui  veteians  .iK.i  perUuiii  :iiaii\ 
liDurs  ol  eiimmunitv  serMce    l.umnii 
Veteran  s  Cui>rdiii.ili>r  Kraiik  C.iirderii. 
U  S.  Marine  f  nr|is  is  mi  ;he  Ineal  So 


Lummi  veterans  in  a  iiuniocr  ui  national 
veterans  organizations.  Every  major  na- 
tional veterans  organization  is  repre- 
sented at  Lummi. 

Of  the  many  insults  and  untruths 
Councilwoman  Dawson  has  tried  to  per- 
petrate, this  is  by  far  the  most  cruel. 
There  are  no  words  to  express  how  we 
feel  about  her  statement,  given  what  our 
veterans  and  every  family  at  Lummi  sac- 
rificed. 

There  is  no  leader  at  Lummi  who 
does  not  honor  the  U.S.  flag  and  those 
who  serve  and  protect  iL  Our  people  es- 
pecially cherish  the  U.S.  Constitution 
and  its  symbol,  the  flag,  for  representing 
the  laws  that  uphold  our  treaty.  These 
things  are  so  important  to  our  culture 
and  future  that  no  individual  could  be  a 
leader  and  dishonor  them. 

Dawson  wrote  recently  that  when 
Lummi  veterans  return  to  the  reserva- 
tion their  rights  are  denied  by  their  own 
government.  I  invite  anyone  to  come 
and  meet  our  veterans  and  ask  them 
who  IS  attacking  their  rights.  They  will 
tell  you  Marlene  Dawson  and  U.S.  Sen. 
Slade  Gorton.  Ask  them  who  is  defend- 
ing their  rights  and  they  will  tell  you  the 
Lummi  government. 

Marlene  Dawson  does  not  speak  for 
our  people;  our  tnbal  leaders  do.  We 
trust  the  leaders  we  elect.  If  our  tribal 
leaders  don't  respond  to  our  concerns, 
thev  are  recalled  or  not  re-elected.  We 
hope  her  views  don  t  represent  those  of 
our  neighbors.  We'll  sec  when  she  runs 
for  re-election. 

The  councilwoman  said  many  things 
to  Congress  that  I'd  like  to  respond  to 
here  but  cannot  for  lack  of  space.  If  the 
people  of  Whatcom  County  don't  know 
the  Lummi  people  well  enough  to  tell  a 
lie  from  the  truth  then  wc  need  to 
change  that.  Bcicrc  vou  believe  these 
negative  things,  eume  visit  us  and  attend 
our  events   If  yon  do.  you  will  find  that 
our  eommunit)  ha- decent,  hard- 
workinv;  and  p.iinoiK  people 

Marlene  l).nv-.>ii  >.inild  learn  a  iliins; 
or  two  about  Jt  imii'.;  w  iili  diltereiiecs  ol 
opinion  if  she  woulil  examine  how  the 
Lummi  people  h.ivi.  inlerated  her  js  a 
neighbor  for  all  iiie-e  years  Instead,  she 
tried  to  convince  die  Congress  of  the 
United  States  of  America  to  share  tier 
hateful  vicw^ 

Sonielliiiiit  IS  \Miiii;.;  when  one  i:iou|i 
of  people  starts  believing  this  type  of 
rumor  about  anoiher  aroup  of  people 
We  are  .ill  trsine  :.■  :,ii-e  nui  elukireii  .is 
i;ood  people   .m.l  aw  J  i<i  -e:  .in  ex- 
.implc  In  cxaminrne  !hc  liulh  belinid  ui- 
nun- anO  n'. -'mi'-     ■•■•iii  ::;'t!.U '.in '•. 

Ralpn  C  Je'ter^.   ■  Ji    J  Ui;r;n:i  f  C3i 
memoe'  anc  'or"C'.>;-o  -e'SidO'il  ol  tho 
Lummi  inCiar;  Rese-volon  ib  !ne  irioe  s 
police  c.Te*  rie  s  one  ol  12  comnurity 
columnists  .vpo  "vriie  lor  Ttie  Sellmgnam 
Herald 
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TOUR  VIEW 


Ut>L 


Rhetoric  ^''''" 


f^e^/J?    /#A' 


slows  search 
for  solutions 

SOCIAL  ISSUE:  Dawson's 
comments,  efforts  to  end  tribal 

sovereignty  create  barriers. 

Cooperation  is  the  key  to  resolving 
water,  property  rights  and  other  disputes 
berween  non-Indian  landowners  and 
Lummi  Nation  on  the  Lummi  Reservation 

—  not  stripping  tribal  governments  of 
their  sovereign  immunity. 

Regrettably,  Whatcom  County 
Councilwoman  Marlene  Dawson  has  set 
back  efforts  to  work  out  solutions  by 
making  inflammatory  comments  that 
border  on  racism. 

Dawson  and  Lummi  tribal  officials 
recently  testified  at  a  U.S.  Senate  hearing 
on  a  proposal  by  Sen.  Slade  Gorton, 
R-Wash.,  to  allow  non-Indian  reservation 
landowners  to  challenge  tribes'  authority 
and  coUea  damages  in  state  or  federal 
court. 

Tribes  with  sovereign  nation  status 
can't  be  sued  for  monetary  damages. 

In  a  guest  column  published  in  The 
Bellingham  Herald  e.\plaining  her 
position  on  the  matter,  Dawson  made  a 
number  of  outrageous  remarks  and  leaps 
in  logic. 

In  one  instance,  she  claimed  that 
treaties  between  the  federal  government 
and  tribes  were  meant  to  be  transitory  — 
which  implies  they  ought  to  be  disbanded. 
We  disagree. 

Indian  reservations  were  set  aside  as 
permanent  homes  for  indigenous  people 
who  were  displaced  from  their  traditional 
homes  by  white  settlers  and  government 
authorities. 

The  fact  that  Indians  later  sold 
rescivation  parcels  to  non-Indians  doesn't 

—  and  shouldn't  —  change  the  fact  that 
tribal  governments  .ind  couns  have  sole 
jurisdiction  over  all  reservation 
landowners. 


While  Realtors  should  have  an 
obligation  lo  make  that  crystal  clear  to 
anyone  who  buys  property  on  the 
reservation,  it's  absurd  to  argue  that 
non-Indian  landowners  shouldn't  be 
subject  to  tribal  authority. 

Most  disturbing  of  all  is  Dawson's 
statement  that  it's  time  tribal  members 
living  on  reservations  become  "real 
Amencans." 

Technically,  the  "real"  Americans  are 
the  Lummis  and  other  Indians  descended 
from  the  people  who  populated  North 
America  before  the  first  Europeans 
arrived. 

But  beyond  that,  every  citizen  of  the 
United  States  is  just  as  "American"  as  any 
other  citizen,  regardless  of  skin  color,  sex 
and  ethnic  background.  The  fact  that 
tribal  governments  are  considered 
sovereign  nations  in  no  way  diminishes 
tribal  members'  status  as  American 
citizens. 

On  the  other  hand,  there's  no  denying 
that  there  are  a  number  of  non-Indian 
reservation  residents  beside  Dawson  who 
feel  they  haven't  been  treated  fairly  by 
tribal  officials  and  courts. 

Tribes  have  a  responsibility  to  recognize 
that  those  hard  feelings  exist  and  that  they 
may  have  contributed  to  the  problem. 
What's  more,  it's  in  their  best  interest  to 
mediate  those  disputes  and  ensure  that  all 
reservation  residents  are  treated  fairly. 

Lummi  officials  say  they  understand 
those  realities  and  have  pledged  to 
continue  efforts  to  address  the  concerns 
of  non-Indians  on  the  reservation.  The 
water  negotiations  ^e^ween  the  tribe, 
Whatcom  County  and  state  and  federal 
officials  are  one  example  of  that 
commitment. 

The  bottom  line  is  that  legally  binding 
tribal  treaties  are  not  likely  to  be 
overturned.  Nor  is  it  realistic  to  expect 
that  all  non-Indian  owned  land  will  revert 
to  tribal  ownership 

The  sooner  all  sides  accept  that  fact, 
rein  in  the  rhetoric  and  commit  to  !o<iking 
for  cooperative  solutions,  the  more  likely 
—  and  quickly  —  disputes  are  to  be 
setded. 


96 


1065 


T^ETTERS  

Dawson  should  avoid 
a  conflict  of  interests 

Although  I  am  a  white  living  on  the  res- 
ervation. Whatcom  County  Councilwoman 
Marlene  Dawson  doesn't  represent  my 
viewpoint  nor  that  of  many  others. 

In  using  her  position  on  the  County 
Council,  It  would  behoove  her  to  avoid 
conflicts  of  interest  by  keeping  her  con- 
cerns limited  to  personal  stationery.  If  she 
wishes  to  persist  with  her  land  speculation 
and  personal  vendetta,  1.  as  a  voter,  think 
she  should  withdraw  from  public  office  to 
pursue  her  goals. 

To  represent  members  of  the  Lummi 
Nation  or  any  other  Native  American  as 
less  than  "real"  Americans  goef  beyond  de- 
cency. Native  Americans  fought  in  wars  of 
"American"  interests  long  before  they  were 
granted  "citizenship"  in  1924.  Many  gave 
their  lives  to  keep  this  country  safe;  they 
1     continue  to  serve  in  our  Armed  Forces. 

What   is  a  "real"   American?    Who   is 
i     Dawson  to  judge? 

This  continued  invective  pervades  our 
children's  lives  al  school  and  wiihin  the 
community.  Why  arc  we  teaching  our  chil- 
dren to  hate""  Must  they  carry  adult  view- 
I  points  and  misrepresentation  of  history 
I  around  like  additional  weight  in  their  back- 
'     packs? 

We  could  debate  upholding  treaties  with 
our  world  allies,  former  enemies  and  our 
neighbors  north  and  -.outh.  Our  county's 
word  and  signature  is  its  bond  and  should 

!  remain  so. 

i 

I  Kristine  Donahue 

!  Bellingham 


T  LETTERS 

Question  Dawson's 
false  information 

Whatcom  County  Councilwoman 
Marlene  Dawson  apparently  thinks  that 
federal  policy  is  made  by  brochure  wnters 
for  the  federal  archives. 

By  "transitory  promises."  the  wmer 
meant  the  treaty  oromises  were  later  bro- 
ken, not  that  the  United  States  intended  to 
break  them. 

When  Northwest  Indians  signed  the 
treaties,  U.S.  negotiator  Isaac  Stevens 
called  on  three  witnesses:  the  tides,  the  nv- 
«ts  and  the  sun.  He  said.  "The  promises 
will  be  earned  outas  long  as  ihese  three 
witnesses  continue. " 

Is  Marlene  saving  that  the  United  States 
intended  to  break  those  promises,  and  the 
nation  negotiated  in  bad  faith.- 

The  land  and  resources  ceded  in  treaties 
made  the  .American  dream  possible  to  pur- 
sue. Yet  the  American  dream  was  not  open 
to  Indians,  on  or  off  reservations. 

Marlene  imooses  her  cultural  values  on 
that  dream  when  she  assumes  we  want  her 
version  of  it.  She  also  assumes  it  can't  be 
lived  on  an  Indian  reservation,  withm  our 
culmre.  We  are  "real  Amencans,"  too.  Our 
American  dream  may  be  different  trom 
hers,  but  we're  building  it  as  acommumty. 
for  our  children. 

I  hope  your  readers  have  broader  minds 
than  Marlene  Dawson,  and  question  the 
false  information  she  is  putting  out  on  cur 
mbe.  Indian  people  and  our  history. 

Vernon  Lane 

Lummi  Business  Council  member 

Bellingham 
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Racism  IS  root  ^^v^y^ 
of  the  problem    ^-^ 

I  have  lived  in  this  county  20  yean.  For 
the  past  couple  of  yeare  I've  listened  to  a 
lot  of  whining  about  the  situation  at  Sandy 
Point. 

Frankly,  racism  is  the  root  of  the  prob- 
lem. The  people  who  bought  property 
there,  I  believe,  knew  they  were  buying 
property  that  is  ultimately  governed  by  na- 
tives (defined  as  original  or  aboriginal 
properr.'  owners  or  inhabitats) 

My  point  of  view  is.  love  it  or  leave  ii.  If 
conditions  are  intolerable,  divorce  your^elt 
from  the  situation.  I  think  the  problem  with 
the  whiners  is  they  maybe  aren't  able  to 
make  the  kind  of  profit  they  expeaed 
(greed).  . 

When  people  start  accusing  the  tnbe  of 
racism,  it  may  be  that  the  pot  is  callmg  the 
kettle  black.  History  taught  today  has  a  lit- 
tle more  truth  in  it.  than  what  was  taught  in 
the  fifties. 

Robert  L  Tripp 
Fern  dale 


Don't  question    lo^,^^ 
Lmnmi's  patriotism     ^ 

Whatcom  County  Councilwoman 
Marlene  Dawson  may  have  sorne  legiti- 
mate concerns  in  her  dealings  with  Lummi 
Nation,  but  the  question  of  their  patriotism 
or  their  respect  for  our  flag  or  our  veterans 
should  not  be  one  of  them. 

I  recently  had  the  sad  honor  to  be  a  pa  1 
bearer  for  a  lifelong  friend  and  fellow  vci- 
cran.  All  the  veterans  preseni  were  recog- 
nized and  honored.  Our  rta^  '^^^'''^^^ 
by  a  Lummi  veterans  guard  throughout  the 

ceremony. 

It  was  a  full  military  funeral  at  the  cem- 
etery and  the  flag  that  we  all  fought  for 
some  50  years  ago  was  always  front  and 


Bob  Lorenzo 
Bellingham 
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Dawson  seeks  to 


fo. 


re-create  injustices     M- 

Regarding  Whatcom  County  Council- 
woman  Marienc  Dawson's  comparison 
(column,  Oct.  6  Herald,  Page  B4)  of  the 
Amish  with  American  Indians:  .. 

Amish  fanners  came  to  this  county 'vol- 
untarily and' enjoyed  freedom  of  religion. 
Indians,  denied  their  fishing  and  hunting 
rights,  were  expected  to  farm  with  no  tools, 
and  were  jailed  for  practidng  their  religion. 

Amish  children  were  raised  in  their 
homes.  Indian  children  were  forced  to  at- 
tend government  boarding  schools  and 
were  taught  their  culture  was  evil  and  back- 
ward. Indians  were  controlled  by  an  indif- 
ferent and  unscruDuiuus  BIA.  kept  in  pov- 
erty and  torccu  lu  bcll  ihcir  land  to  leed 
their  families. 

These  things  happened  within  memory 
of  Lummi  people  living  today. 

Lummi  school  children  are  learning  their 
culture,  their  history  and  the  skills  to  build 
their  nation.  Marlene  no  doubt  preferred  it 
when  they  (and  their  federal  funding)  went 
to  Femdale  schools  where  she,  with  her 
racist  historical  ideas,  was  on  the  school 
board. 

Recent  federal  policies  of  self- 
governance  and  tribally<ontrolled  educa- 
tion are  beginning  to  correct  past  injustices. 
Dawson's  interest  lies  in  re-creating  past  in- 
justices in  a  coniemporarv-  disguise 

Our  nation  signed  the  treaties  and  is  ob- 
ligated 10  keep  its  \v(ird.  Her  misleading 
and  unfounded  as.^c^llon  that  it  never  in- 
tended to  is  no  excuse. 

Hamet  Beaie 
Beiiingham 


Dawson,  Sutter  ^^^^^^ 
above  their  power 

Whatcom  County  citizens  should  be  very 
disturbed  that  Whatcom  County  Council- 
women  Kathy  Sutter  and  Marlene  Dawson 
are  using  their  elected  positions  to  further 
their  private  agenda. 

Sutter  represents  a  few  special  interests 
in  her  district,  certainly  not  the  people  of 
Whatcom  County  in  the  Coalition  of 
Washington  Counties.  Nor  does  Dawson 
represeat-.Whatcom  County  in  her  fight 
iiaainsl  the  Lummi  Naimn 

King,  Snohomish  and  Pierce  counties 
have  not  joined  the  Coalition  of  Washing- 
ton Counties  because  it  is  too  late  for 
them.  We  don't  want  Whatcom  County  to 
become  a  Snohomish,  King  or  Pierce  coun- 
ty. There  must  be  a  plan  for  future  growth. 

It  is  an  embarrassment  to  us  that  these 
women  are  using  their  elected  titles  while 
pursuing  personal  views.  It  is  an  abuse  of 
power. 

If  either  of  these  women  want  to  con- 
tinue involvement  in  their  "extracumcular 
activities,"  they  should  resign  as  council 
members. 

Donna  Macomber 
Beiiingham 
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Sewer  utility  tax  /d} 
isn't  illegal  ^c 

The  Lummi  tax  on  the  sewer  utility  is  not 
"illegal."  as  Marlene  Dawson  testified  to 
Congress.  The  tax: 

1.  Is  approved  by  the  Washington  State 
Public  Utilities  Commission  and  the  De- 
partment of  the  Interior: 

2.  Pays  for  federally  required  administra- 
tive and  environmental  reports  and  other 
functions; 

3.  Is  comparable  to  utility  taxes  in  Bell- 
ingham  and  elsewhere  that  are  passed  on 
to  the  customer,  just  like  the  Puget  Power 
tax. 

The  Lummi  Sewer  Board  unanimously 
denied  Dawson's  appeal  on  the  tax.  includ- 
ing two  non-Indian  members  elected  by  all 
state  registered  voters  of  the  reservation. 

Lummi  obtained  federal  funding  for 
sewer  construction,  which  non-Indians  re- 
ceived at  hookup  costs.  Without  it  non- 
Indian  development  would  have  been  halt- 
ed by  septic  pollution  that  had  decertified 
shellfish  beds.  A  Lummi  moratorium  did 
stop  tribal  development  during  the  1975-83 
lawsuit  over  purveyorship.  while  county- 
permitted  development  skyrocketed. 

The  only  sewer  application  not  receiving 
service  is  an  unstable  development  at  the 
.end  of  Sandy  Point,  an  eroding  flood  and 
seismic  zone  that  wtnild  jcdpardLze  the 
sewer.  .All  others  have  been  connected. 

A  tax  on  the  district  am<iuntin2  to  SI. 15 
passed  on  to  each  ser\;cc  monthly  is  a 


small  price  u>  l'a>  for 
ditional  proncrtx'  value. 


•he  «iuMan«al  ad- 


Bill  Ballew  a^,,rt 

chairman.  Lumnni  Sewer  Boara 

Bellingbam 


Dawson's  actions 
spread  cloud  of  shame 

Whatcom  County  Cou"cilwoman 
Marlene  Dawson  recently  testified  to  a 
U.S.  Senate  committee  hearing  on  Indian 

^"S'a  taxpayer  I  would  like  answers  to  the 
^'S^^fcounty  council  have  a  fo. 
a,al  position  about  water  rights  on  the 
Lummi  Resct^'ation? 

->   Does  the  County  Council  have  a  tor 
malposition  on  the  issue  of  Indian  nations 

^"Tw'^Dawson  delegated  responsibility 
to  speak  for  this  county  on  those  issues. 

4  Did  she  imply  that  she  was . 

Dawson  does  not  speak  for  me-  "er 
woTds  spread  a  cloud  of  shame  over  al 
Whatco^  County  citizens.  County  c.tjze 
did  not  send  her  to  represent  them  m 

Washington.  D.C.  mi^isine 

I  sueaest  that  Dawson  may  be  misusing 
her  elected  office  to  advance  her  pe^onal 
interests.  Such  actions  are  not  ethical,  and 
may  not  be  legal.  o  T    ^  ' 

jear^G.  McKay       (l?'^'^'^ 

Bellingnam 
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Dawson  should  sell 
reservation  property 

AcoDrding  to  "A  History  of  Indian 
Policy,"  by  S.  Lyman  Taylor,  (Page  71) 
available  in  the  Western  Wasiiington 
Univenity  reference  libraxy.  Doc.  1202, 
H62,  the  treaty  making  by  the  U.S.  Gov- 
ernment ended  in  1871  with  Native 
Americans.  No  further  treaties  with 
tribes  in  the  United  States  were  made 
after  that  date. 

The  Point  Elliot  Treaty,  sigped  on 
Jan.  22^  1855,  by  Isaac  L  Stevens,  gover- 
nor and  superintendent;  Chief  Seattle; 
Chief  of  the  Lummi;  Chief  of  the  Skagit 
tribe;  and  12  other  members  of  the 
Lumnif  Tribe,  was  not  obliterated  nor 
negated  by  the  ending  of  ftuther  treaties 
in  1871.'';,.  -  -;J0 

Marfene'  Dawson,  Whatcom  County 
Comicilwoman,  gave  me  the  date  of 
March  3,  1879,  for  the  basis  of  her  quote 
in  her  article  of  Oct  6  in  the  Herald 
about  the  U.S.  government  no  longer 
dealing  with  "Indian  Tribes  as  sovereign 
nations." 

She  added  that  one  caimot  be  "sover- 
eign and  independent"  if  one  accepts 
funds  from  the  U.S.  government 

Apparently,  she  implies  that  anyone 
on  Social  Security  or  in  U.S.  government 
service  cannot  vote  because  they  are 

"dependent." 

If  .Mrs.  Dawson  is  unhappy  with  her 
property  on  the  reservation,  why  doesn't 
she  sell  it? 

Leonard  Rtzgerald 
Bellingham 


▼  LE'l  ij^xv^ 

Doesn't  want  Dawson 
to  defend  his  rights 

It  is  time  for  Whatcom  County  Council- 
woman  Marlene  Dawson  to  step  down  and 
take  her  avaricious  behavior  elsewhere. 

(A  recent  lener  writer)  applauds  Daw- 
son's defense  of  "everyone,"  but  I  want 
Dawson  to  know  that  I,  for  one,  do  not 
need  a  land-hungry  politician  to  defend  my 
rights.  I  get  the  distina  impression  that  the 
Dawson  family  might  be  in  the  land  specu- 
lation business  and  even  if  that  is  half  true 
she  should  be  sent  home  and  kept  off  the 
reservation. 

People  who  speculate  on  the  misery  of 
others  belong  in  the  same  grave  as  Eben- 
czer  Scrooge.  "Fellow  citizens,"  indeed.  It's 
farcical. 

I  hear  also  that  Dawson  is  digging  a  well 
on  some  acreage  on  tiie  reservation  and 
that  her  family  is  in  the  construction  busi- 
ness. That  is  the  epitome  of  conflict  of  in- 
terest. How  can  Whatcom  County  or  any 
such  agency  maintain  such  disaccord? 

And  while  we  are  at  it,  Pete  Kiemmen, 
would  you  please  consider  a  request  where- 
in Whatcom  County  would  pay  for  a  trip  to 
Washington,  D.C.,  for  my  wife  and  me? 

I  would  like  to  see  if  I  can  have  all  the 
Indian  treaties  broken,  and  just  because  I 
like  you  I  will  send  all  the  Indians  to  Okla- 
homa. 

Warren  S.  Pugh 
Lynden 
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Restore  trust  to,/^;;^^ 
county  government 

As  a  resident  of  Whatcom  County,  who 
happens  to  be  a  native-bom  American  of 
European,  descent,  I  feel  gravely  disap- 
pointed witlr"  the  actions  of  Whatcom 
County  Council  m  regards  to  growth  man- 
agement, environmental  protection,  and  in 
regards  to  the  people  of  Lummi  Nation. 

We  obviously  have  council  members  with 
private  agendas.  The  private  interests  of 
these  public  officials  in  their  efforts  to  ma- 
nipulate and  repeal  environmental  protec- 
tion measures  of  the  state  Growth  Manage- 
ment Act.  demonstrates  greed  and  and  dis- 
regard for  the  well-being  of  others. 

It  is  inappropnate  and  illegal  for  pubic 
officials  to  be  lobbying  for  private  interests 
with  public  funds.  I  feel  it  was  an  abuse  of 
pubic  trust  and  public  funds  to  finance  Ms. 
Dawson's  trip  to  Washington  D.C.,  espe- 
cially in  light  of  the  fact  that  Whatcom 
County  funds  are  limited  and  essential  pro- 
grains  are  being  cut. 

And  the  total  disregard  of  water  quality 
management  of  the  Nooksack  River  has  re- 
sulted in  pollution  to  the  extent  that  not 
only  the  fishing  industry,  but  the  health  of 
the  people  of  the  Lummi  Nation  suffers. 

Whatcom  County  Council's  abuse  of  en- 
vironmental resources  and  public  funds 
and  their  lack  of  regard  for  federal  treaties 
and  state  laws  must  stop.  Let's  bring  public 
trust  and  responsible  stewardship  back  to 
Whatcom  County  government.  ■ 


Beth  D.  Marsau 
Femdale 


Dawson  should  put 
aside  personal  agenda 

I've  recently  begun  to  read  the  letters  to 
the  editor  in  The  BeUingham  Herald  some- 
what out  otinterest  and  partly  as  a  barom- 
eter of  our  community. 


To  be  quite  honest,  the  mood  stinks.  In 
particular,  I  am  referring  to  the  rebuttal 
letter  of  Whatcom  County  Councilwoman 
Marlene  Dawson  referencing  the  column 
of  Ralph  Jefferson  Jr. 

.  Ms.  Dawson  has  made  her  stand  quite 
dear  through  her  words  and  actions  con- 
cerning her  views  of  the  Lummi  Nation  and 
their  sovereignty.  Her  crusade  to  tarnish 
and  demean  an  entire  group  of  people 
based  on  two  alleged  incidents  of  "reverse 
radsm"  is  ludicrous. 

Ms.  Dawson  sooner  or  later  must  face 
the  £act  that  Native  Americans  do  have  a 
just  claim  to  govern  themselves  and  main- 
tain their  way  of  life.  How  this  is  ac- 
complished is  open  to  interpretation  and 
debate.  Instead  of  perpetually  laying  blame 
and  fostering  an  "us"  versus  "them"  men- 
tality which  produces  nothing  but  ill-will, 
perhaps  an  open,  honest,  and  frank  discus- 
sion with  no  agenda  of  either  side  could 
dispel  myths  and  shed  some  light  on  the 
issue  of  tribal  sovereignty. 

As  an  "elected  official"  I  would  hope 
that  Ms.  Dawson  at  some  point  would  have 
the  wisdom  and  maturity  to  put  aside  her 
personal  agenda  and  earnestly  seek  to  work 
for  the  good  of  the  entire  community. 

Jennifer  Reidel 
Belfingham 


Trip  wasted 
public's  money 

The  Whatcom  County  Council  sent 
Marlene  Dawson  to  Washington,  D.C 
at  taxpayers'  expense  to  cany  her  obvi- 
ous conflict-of-interest  agenda  to  anti- 
Lummi  senator  Slade  Gorton. 

The  public's  money  wovild  have  been 
far  better  spent  if  the  council  had  al- 
located it  to  a  food  bank,  conservation 
measures,  or  the  parks  departmenL 

Ralph  Miner 
BeUingham 


Ashamed  by 
Dawson's  rhetoric 

Marlene  Dawson's  "expen"  opinions  or 
treaty  issues  include  her  well-publ.cze 
complaint  that  a  Lummi  man  refused  u 
recite  the  pledge  of  allegiance. 

The  Constitution  gives  us  the  freedom  u 
decuJe  whether  or  not  we  want  to  make 
public  declarations  of  patnotism,  and  Daw- 
son s  opinions  are  too  much  like  the  view= 
of  the  late  Sen.  Joseph  McCanhy  tor  m% 
taste. 

In  the  past,  white  Vietnam  War  protest- 
ers refused  to  recite  the  pledge,  as.  did  cer- 
tain cml  nghts  activists  and  members  oi 
some  religious  sects. 

White  rock  musicians  have  been  ob- 
served wearing  the  stars  and  stripes  as 
clothing,  and  we've  all  ieard  of  poUtical 
protests  that-involved  flag-burning.  Indians 
don  t  ate  these  kinds  of  incidents  as  rea- 
sons for  declaring  treaties  invalid. 

As  our  elected  representative,  Dawson 
substitutes  diatribe  in  place  of  dialogue 
We  need  only  to  consider  Bosnia  or  Pales- 
tine to  see  what  happens  when  society  be- 
comes preoccupied  with  ethnic  hatreds  in- 
stead of  negotiating  constructive  solutions 
to  Its  problems. 

As  a  citizen,  I'd  like  to  feel  proud  of  our 
County  Council. 

Dawson's  rhetoric  makes  me  feel 
ashamed. 

George  Mustoe 
BeUingham 
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Dawson  owes 
public  an  apology 

Whatcom  County  Councilwoman 
Marlene  Dawson  (lener.  Oct.  20  Herald, 
Page  B4)  says  she  is  responsible  for  repon- 
irg  information  given  to  her  as  a  council 
penon. 

I  believe  the  "information"  should  first 
be  verified  —  creating  "data"  (information 
which  has  been  validated). 

Lununi  American  Legion  Post  33  has 
many  non- Indian  members,  and  an  out- 
standing record  of  100  percent  participa- 
tion in  enrollment,  active  volunteer  work  in 
every  aspect  of  'Indian  and  Non-Indian" 
field  work  all  over  the  Northwest,  into  Can- 
ada, and  Alaska. 

I  believe  all  veterans  served  to  defend 
American's  rights  —  to  pledge,  bum  (the 
flag),  not  pledge  or  whatever  according  to 
the  Constitution,  which  has  not  been 
changed. 

Lummi  Indians  are  Canadian/American 
citizens,  have  their  own  U.S.  Congress- 
approved  Indian  constitution/pledge  of  al- 
legiance and  can  salute  or  not  salute  who 
or  whatever  they  please. 

They  also  have  an  extraordinary  record 
of  American  military  service. 

I  believe  Marlene  Dawson  owes  every- 
one an  apology.  She  does  not  qualify  as  a 
representative  of  the  local  people. 

Karen  Ridley  Z^^'^-"  ^o>^^<=>' 
Bellingham       ((/tl/^^ 


Expose,  remove 

the  mean  and  bigoted 

As  Che  three-year  cover  up  of  links  be- 
tween property 'nghts  groups,  racists  and 
militias  begins'  to  unravel,  it  is  imponant 
that  we  reaffirm  our  commitment  to  self- 
government  by  holding  accountable  politi- 
cal opportunists  who  exploit  prejudice. 

We  must  lend  our  hands  and  voices  to 
the  public  institutions  whose  job  it  is  to  put 
things  right,  and  see  to  it  that  those  who  ve 
been  misled  are  set  straight  as  to  the  facts. 

Over  the  next  12  months,  we  need  to  ex- 
pose and  remove  the  mean  and  the  bigoted 
who  now  disgrace  public  office  in  Whatcom 
Counrv.  . 

Only  then  can  we  begin  to  heal  the  ntt  in 
our  community  and  come  to  terms  with  the 
grievances  of  our  neighbors. 

JayTater  uhllL 

Bellingham  '     '  ' '' 


108 


1077 


B4— The  Bellingham  Herald    Tuesday,  November  12,  1996  _ 


THE  BELLEiM  HERALD 

Founded      Marc  h      II.      1890 


PreaJdant 

Robert 

Managing  Editor 

Evan  Millef 

Editorial 

Pago  Editor 

Enc  Thomas 
Content  Editors 

Margaret  Hatjerman. 

Steve  Rupp. 

BenSantams 

Proaontation  Editor 

Martin  Waidelicti 

Naws  Editor 

Melissa  Schapiro 


and  PuMlstwr 

e.  Robbins 

'    The  Bedingham 
j    Herald's  opinions 
'    are  expressed  in  ttie 
column  below.  Opinions 
expressed  in  leuefs  and 
I    elsewhere  on  this  page 

are  independent 
;    points  ot  view. 


TOUR  VIEW 


Help  put 
water  talks 
back  on  track 

COMMUNITY:  All  parties  should 
avoid  behavior  that  jeopardizes  the 
progress  that's  been  made. 


It's  encouraging  to  see  the  Luiiuni 
Nation,  state  officials,  water  association 
members  and  the  Whatcom  County 
lawmakers  working  to  kick  start  the 
stalled  federal  water  talks. 

Clearly,  the  only  hope  for  resolving  this 
complex  reservation  issue  is  to  have 
everyone  return  to  —  and  remain  at  — 
the  bargaining  table. 
■-.K  and  when  the  talks  resume,  it's  in 
everyone's  best  interest  to  steer  dear  of 
the  provocations  that  derailed  the 
negotiations. 

The  Lummis  pulled  out  of  the  talks 
after  Whatcom  County  Councilwoman 
Marlene  Dawson  agreed  to  work  on  a 
resolution  supporting  an  end  to  tribal 
sovereign  immunity. 

•  Dawson  and  Lummi  Tribal  Chairman 
Henry  Cagey  had  previously  testified  in  a 
Senate  hearing  about  the  sovereignty   .  '^    . 
issue,  a  legal  doctrine  that  prevents  some  •;< 
governments  from  being  sued  for 
monetary  damages.  Dawson  opposes 
sovereignty;  Cagey  supports  it. 


~:  ■■■■  I 


^  Dawson  turtner  tanned  the  flames  by 
.writing  a  column  in  The  Bellingham 
Herald  suggesting  that  tnbaJ  members 
uving  on  reservations  become  "real 
Americans"  and  that  treaties  between  the 
ffederahgovernrhent  and  tribes  were  meant 
j^^lse'fflnsitory.'  '--•^^* 

.'t  Lummi  leaders  also  objected  to  the  fact 
that  Dawson  and  her  family  are  drilling  a 
well  on  the  reservation  to  serve  an  8-acre 
j^cel  they  own. 

|.  The  well  drilling  is  legal,  albeit 
^gravating  to  the  Lummis.  And 
Dawson's  concerns  that  non-Indian 
reservation  residents  are  sometimes 
treated  unfairiy  by  the  tribe  aren't  totally 
without  merit. 

But  as  an  elected  lawmaker,  it's 
short-sighted  to  endanger  the  progress 
that  has  been  made  in  the  water  talks  with 
rhetoric  and  a  sovereignty  petition  sure  to 
create  controversy. 

Whatcom  County  Executive  Pete 
Kremen  recognized  that  fact,  saying  he 
could  'see  why  there  was  such  an  outcry 
of  disapproval  and  dissatisfaaion  from 
the  Lummi  tribe." 

To  her  credit,  Dawson  withdrew  the 
petition  from  council  consideration,  after 
which  Cagey  arranged  to  meet  with 
Kremen  and  County  Council  President 
Ward  Nelson. 

It  would  be  naive  to  assume  that  the 
water  talks  will  mend  all  the  conflicts 
between  Indians  and  non-Indians  on  the 
reservation.  But  an  agreement  would 
greatly  improve  the  situation  and  lay  the 
foundation  for  constructive  dialogue  and 
progress  on  other  fronts. 

Everyone  with  a  stake  in  reservation 
issues  ought  to  recognize  that  fact  and 
commit  to  getting  the  water  talks  back  on 
track  —  keeping  them  cordial  and 
productive. 
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Group  seeks  recall  of  Dawson 


Oi 


BY  MARK  PORTER 

THE  BELUNCHAM  HERALD 

Whatcom  County  Rain- 
bow Coalition  members  say 
they  will  start  a  campaign 
this  week  to  recall  County 
Councilwoman  Marlene 
Dawson. 

She  allegedly  has  misused 
her  office  to  promote  self- 
interests  on  the  Lummi  Res- 
ervation, the  political  group 
said  today  in  a  statement 

Dawson  received  a  travel 
reimbursement  from  the 
county  for  a  September  trip 


to  Washington,  D.C.,  to  tes- 
tify for  changes  regarding  In- 
dian treaty  rights.  The  reim- 
bursement was  approved  by 
fellow  council  members. 

Dawson  owns  property  on 
the  Lummi  Reservation  that 
would  benefit  from  the 
changes,  the  group  said. 

Attempts  to  reach  Dawson 
this  morning  for  comment 
were  unsuccessful. 

-^The  coalition  meeds  at 
l^ast,9J78  valid  signatures 
&onL~  registered  voters  to 
holda  recall  election. 


The  group  claims  Dawson 
also  allegedly  filed  three 
false  public  disclosure  forms, 
failing  to  report  her  position 
on  the  board  of  directors  and 
as  vice  president  of  the 
Sandy  Point  Improvement 
Co.  -'-^ 

"The  positions  Dawson 
promotes  are  designed  to  ex- 
ploit racial  and  cultural  divi- 
sions in  Whatcom  County," 
the  group  said  in  a  state- 
ment. "Dawson's  actions 
continue  to  insult  all  con- 
cepts of  justice,  fairness  and 
human  dignity." 


.    A 

igjaiWhatcom     .^    „^    .,.^.,i»^i 

.5'JMfarIene  Dawsott.is  abusing'iier  pceldon  of . 
:r  to  serve  herself  /       ■   -    .    ----i 


SDawson  doesn't 
aclue 

County    Council    Member'' 

sott.is  afa 

power  to  serve  herself. 

t-    }  don't  understand  whj  she  has  tnade  a 

'^mission  to  attack  the  Lummi  Nation.  If  she 

^-<toesn  t  hke  Indians  or  their  court  system; 

;j- why  docs  she  buy  land  on  the  Lummi  Res- 

^^ervanon? 

fl|?  ?.''*  ""^  repeatedly  slated  that  non-tribal 
-•mdividuals  cannot  get  a  farr  shake  in  tribal 
'-  2i^         stemming  from  her  ideas  that 
J  the  Lummi  coun  svstem  is  racist. 
_   Maybe  she  forgets  who  has  broken  trea- 
ties over  and  over.  Maybe  she  also  didn't 
learn,  in  grade  schooL  about  the  countless 
•«  S^"*^  °^  "^"^*  peoples,  and  about  the 
Children  who  were  forced  to  go  to  boardine 
.jjchools.  * 

"r?^  After  tbe  anempted  genocide  and  as- 
l.^^Snulauoa.oi  native  peoples,  she  has' the 
•Snerve  to  talk  about  fairness  from  their 
■ -coun  systems.  With  all  of  this  history  evi- 
dent,  she  still  has  the  audacity  and  ar- 
■Togance  to  call  them  unfair  and  racist. 

She  doesn't  understand  that  U.S.  society 
■uoimposed  of  hundreds  upon  hundreds  of 
:  afferent  cultures  and  ethnic  backgrounds 
.  Today,  society  is  respecting  and  embracing 
•^ajverse  cultures  and  heriuges,  not  destroy- 
ing them.  She  just  doesnt  have  a  clue 
about  the  real  interests  of  society. 

Paul  Fuller 
Betlingham 
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JEFF  KENT  Interview  with  HENRY  CAGEY 

K  G  M  I 

August  11,  1995 


Jeff  Kent's  words  are  in  this  print. 
HENRY  CAGEY 's  WORDS  ARE  IN  THIS  PRINT. 


OH,  MR.  KENT.   HOW  ARE  YOU? 

No  problem.   Yourself? 

GOOD.   WELL,  UM,  WE  DID  AGREE  TO  COME  ON  KGMI,  AND  I  JUST  SPOKE 
WITH  MR.  CUMBERLAND,  JIM  CUMBERLAND,   AND  WE'RE  GOING  TO  BE 
DOING  A  SERIES  OF  INTERVIEWS  WITH  MR.  CUMBERLAND. 

(A  little  confusion  because  the  name  "Dennis"  was  on  Jeff's 
screen. ) 

THIS  IS  HENRY  CAGEY,  CHAIRMAN  OF  THE  LUMMI  NATION. 

There  must  have  been  a  mix-up.  O.K.,  Henry;   I'm  sorry. 
Welcome  to  the  program. 

O.K. 

O.K.  Are  you  willing  to  offer  any  input  today? 

YOU  SAY  I  CAN  SAY  WHAT  I  WANT  TO  SAY  ON  THIS  BASIS? 

Certainly,  within  reason;  let's  just  not  get  nasty  about  it. 

WHY  NOT? 

When  I  say  nasty,  I  mean  something  that's  not  fit  under  FCC 
rules. 

O.K.   WE  ARE  GOING  TO  BE  DOING  A  SERIES  OF  INTERVIEWS  WITH 
MR.  CUMBERLAND,  LIKE  I  SAID.   WE  FEEL  THAT  THE  FACTS  AREN'T 
BEING  REALLY  EXPLAINED  SINCE  THIS  IS  A  TALK  SHOW,  IS  THAT 
CORRECT? 

That  is  correct. 

NOT  A  NEWS  STATION.  IT ' S  A  TALK  SHOW  THAT  YOU'RE  DOING. 

My  program  is  an  opinion-based  talk  show. 
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SO  THERE'S  NO  FACTS  REALLY  THAT  CAN  BE  BROUGHT  OUT  HERE, 
FROM  THE  TRIBAL  PERSPECTIVE,  AND  YOU'RE  NOT  WILLING  TO  DO 
THAT,  FROM  WHAT  I'M  HEARING  FROM  OUR  PEOPLE  AND  OTHER  PEOPLE 
IN  THE  COMMUNITY,  IS  THAT  ALL  THE  FACTS  AREN'T  BEING  LAID  OUT 
HERE.   AND  YOU  STATED  THAT  WE  GOT  SOMETHING  TO  HIDE.   WE  DID 
POINT  OUT  IN  THE  BELLINGHAM  HERALD  -  WE  WROTE  A  ONE-PAGE 
ARTICLE  ON  WHAT  WE  SEEN  AND  SOME  OF  THE  FACTS  FOR  THE  NATION 
ON  WATER.   THAT  CORRECT?   HAVE  YOU  SEEN  THAT? 

Yes,  I  have.   In  fact  I  read  it  on  the  air  in  its  entirety. 

GOOD.   I'M  GLAD  YOU  WERE  ABLE  TO  DO  THAT. 

Why  is  you  feel  that  the  facts  aren't  being  presented  on  behalf 
of  the  Lummi  Nation  here  on  the  program? 

OH,  JUST  SOME  OF  THE  HOSTS  YOU  HAVE  ON  THERE,  PEOPLE  LIKE 
LINNEA  SMITH  WHO  IS  FLAT  OUT  ANTI-INDIAN  AND  SOME  OF  THESE  OTHER 
PEOPLE.   THERE'S  MARLENE  DAWSON  WHO  IS  FLAT  OUT  ANTI-INDIAN. 

But  on  the  other  hand,  if  you  want  the  facts  to  get  out  on 

my  program,  one  of  the  best  ways  to  ensure  that  is  to  take  the 

opportunity  I  provided  you  to  come  on  the  program  and  to  have 
it  all  to  yourself. 

OH,  WE  ARE  GOING  TO  HAVE  THE  OPPORTUNITY,  I  GUESS,  WITH  ANOTHER 
SOURCE  HERE,  THROUGH  MR.  CUMBERLAND  WHO  HAS   AGREED  TO  LISTEN 
TO  THE  FACTS,  AND  NOT  INTERPRET  THEM  THE  WAY  THE  OPINIONS  SHAPE 
OUT  ON  YOUR  PROGRAM. 

And  is  there  a  reason  that  you  -  aside  from  the  fact  that  you 
think  I  have  an  opinion  on  this  -  and  of  course  I  do,  of  course 
I  do,  is  there  a  reason  you're  worried  about  expressing  that 
opinion  on  the  air  at  the  same  time  as  I  happen  to  be  in  the 
room? 

I  THINK  THESE  OPINIONS  ARE  FINE,   THEY'RE  JUST  FROM  YOUR 
POINT, BUT  ALOT  OF  THE  FACTS  NEED  TO  BE  HEARD  AND  UNDERSTOOD. 

I  agree  with  you  a  hundred  percent.   How  would  you  like  to 
cover  some  of  them  right  now? 

WELL,  WHAT  WOULD  YOU  LIKE  TO  KNOW? 

Oh,   I'd  like  to  hear  your  reaction  to  the  passage  of  the 
legislation  yesterday.  Section  115  of  the  Senate  Appropriations 
Bill  and  find  out  your  feed  back  on  what  you  think  Slade  Gorton's 
intentions  were  and  how  you  react  to  the  situation. 
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I  THINK  WE'RE  NOT  GOING  TO  TAKE  THIS  -  TOLERATE  ANY  OF  THIS 
ACCEPTANCE  OF  SECTION  1 1 5  -  AS  WE  TOLD  MR.  GORTON,  WE'RE  WILLING 
TO  BRING  TWO  PROPERTY  OWNERS  AT  THE  TABLE,  AND  THE  STATE  OF 
WASHINGTON  AGREED,  THE  BUREAU  OF  INDIAN  AFFAIRS  AGREED,  THE 
DEPARTMENT  OF  JUSTICE  AGREED,  AND  THE  TRIBE  AGREED  TO  HAVE 
REPRESENTATION   OF  TWO  PROPERTY  OWNERS  AT__THE_TABLE . 

So  why  do  you  think  that  Slade  Gorton  followed  through  with 
this  piece  of  legislation?   What  do  you  think  his  motive  was? 

I  THINK  HE  HAS  BEEN  MIS-INFORMED  BY  THE  RESIDENTS  OF  SANDY  POINT 
THAT  HAVE  REALLY  TAKEN  A  FLAT-OUT_  SMEAR  CAMPJiIGN  OF  THE  LUMMI 
NATION.  "      " 

Yesterday  on  the  phone  when  we  had  a  chance  to  talk,  you  said 
that  you  had  listened  to  the  program  yesterday  and  had  listened 
to  Slade  Gorton's  comments,  and  that  Slade,  Senator  Gorton  had 
actually  lied  to  the  listeners.   Can  you  tell  us  how  he  did 
that?    

WELL,  HE  TALKED  ABOUT  THE  MEETING  THAT  THE  TRIBE  HAD  WITH  SENATOR 
GORTON  AND  THE  TRIBE'S  REACTION  TO  SOME  OF  HIS  COMMENTS  OF 
BASICALLY  TERMINATING  INDIAN  PEOPLE,  AND  WE'RE  NOT  ABOUT  TO 
ACCEPT  ANY  TERMINATION,  WHETHER  OR  NOT  TRIBES  SHOULD  HAVE 
SOVEREIGN  IMMUNITY  AND  EQUAL  REPRESENTATION  ON  THE  TRIBAL 
GOVERNMENT.   THERE'S  A  LOT  OF  PEOPLE  AT  SANDY  POINT  THAT  WOULD 
LIKE  TO  BE  ON  OUR  TRIBAL  GOVERNMENT  WHICH  ISN'T  EVEN  ACCEPTABLE. 
THEY  DON'T  MEET  THE  STANDARDS  FOR  MEMBERSHIP  AND  HE  WAS  WANTING 
TO  HAVE  REPRESENTATION  OF  RESIDENTS  WITHIN  SANDY  POINT  ON  OUR 
TRIBAL  GOVERNMENT - 

Apparently  Patty  Murray  did  get  involved  in  the  crafting  of 
this  legislation,  as  well,  and  she  was  the  one  who  added  the 
language  in  part  three,  and  that  is  that  if  the  Lummis  fail 
to  reach  a  mutual  agreement  at  addressing  the  concerns  of  the 
affected  parties  within  90  days  after  the  enactment  of  this 
act  that  the  funds  would  be  withheld.   How  do  you  feel  about 
Patty  Murray's  contribution  to  this  situation? 

WELL,  PATTY  HAS  DONE  THE  BEST  JOB  THAT  SHE  CAN  IN  TRYING  TO 
HELP  THE  TRIBE  IN  TRYING  TO  COMPROMISE  WITH  SENATOR  GORTON. 
SENATOR  GORTON,  AS  YOU  KNOW  HAS  BEEN  ANTI -INDIAN  FROM  THE 
TIME  HE  STARTED  HERE  AS  THE  ATTORNEY  GENERAL.   HE'S  LOST  A  LOT 
OF  CASES  AGAINST  INDIANS  ALREADY.   THERE'S  STILL  SOME  BITTERNESS 
THAT  HE'S  HOLDING  AGAINST  INDIAN  PEOPLE. 
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But  specifically,  how  do  you  feel  about  the  addition  that 
Patty  Murray  had  called  for,  and  that  was  the  90-day  time 
frame? 

PATTY  DIDN'T     (unclear)       .   HOW  DO  YOU  KNOW  SHE  DID  THAT? 

Apparently  that  was  an  amendment  that  was  put  forward.  .  . 

HOW  DO  YOU  KNOW  THAT  SHE  DID  THAT  THOUGH? 

I  beg  your  pardon? 

HAVE  YOU  CONFIRMED  THAT? 

That  came  out  of  Slade's  office.   That  was  an  addition.  .  . 

I  DON'T  THINK  PATTY.  .  . 

Well,  do  you  know  that  it  wasn't? 

HAVE  YOU  SEEN  THE  ORIGINAL  LANGUAGE  THAT  PATTY  SUBMITTED? 

Do  you  know  that  it  wasn't  Patty  Murray?   I'm  just  trying  to 
clear  this  up  right  now. 

THIS  WAS  A  COMPROMISE  BETWEEN  SENATOR  GORTON  AND  SENATOR 
MURRAY. 

And  so  you  feel  this  wasn't  Senator  Murray's  language? 

IT  WAS  A  COMPROMISE  BETWEEN  SENATOR  GORTON  AND  SENATOR 
MURRAY. 

O.K.   How  do  you  feel  about  the  fact  that  Patty  Murray  did 
in  fact  vote  for  this  legislation  as  amended? 

WELL,  LIKE   I  SAID,  YOU  KNOW,  THIS  IS,  UH,  AN  AMENDMENT  THAT 
WAS  TRYING  -  THERE  WASN'T  EVEN  NO  AMENDMENT  INTRODUCED  ON  THIS. 

Do  you,  uh,  does  the  Lummi  Nation  plan  to  comply  with  this  new 
piece  of  legislation  should  it  be  enacted  into  law,  or  will 
they  challenge  it  in  court? 

I  THINK  THAT  REMAINS  TO  BE  SEEN,  WHETHER  OR  NOT  THE  HOUSE 
CONFERENCE  IS  WILLING  TO  TAKE  A  LOOK  AT  THE  UNCONSTITUTIONAL 
THINGS  THAT  CONGRESS  IS  DICTATING  TO  THE  INDIAN  PEOPLE. 
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O.K.   So  you  haven't  made  your  decision  up  on  that  yet. 

Is  it  your  intention  to  do  a  court  challenge  on  this  legislation 

or  would  you  comply  with  it? 

WELL  I  CAN'T  COMMENT  ON  THAT  RIGHT  NOW,  JEFF.   WE'RE  WAITING 
TO  SEE  WHAT  IS  GOING  TO  HAPPEN  OUT  OF  THIS.   LIKE  WE  SAID,  THIS 
IS  STILL  NOT  FIRM  LEGISLATION;  IT'S  GOT  TWO  MORE  PROCESSES  TO 
GO  THROUGH  AND   WE'RE  GOING  TO  WAIT  AND  SEE  WHAT  THE  REST  OF 
CONGRESS  IS  GOING  TO  DO. 

O.K.   Yesterday  when  you  and  I  were  talking  on  the  phone,  you 
basically  said  that  I  had  been  spreading  racism  and  making  racist 
comments  on  the  air,  and  I  told  you  that  I  thought  it  was 
important  that  if  you  thought  that  way  that  you  should  be  able 
to  express  that  yourself. 

SOME  OF  THE  THINGS  JEFF  I'M  COMMENTING  ON  THAT  IS  THAT  SINCE 
YOU'VE  BEEN  KIND  OF  SMEARING  THE  TRIBE  HERE  AS  FAR  AS  THESE 
DIFFERENT  COMMENTS,  ALOT  OF  THESE  LISTENERS  HAVE  BEEN  TAKING 
THESE  COMMENTS   (unclear)   RACIAL  TENSION.     I'VE  HAD  ONE  TRIBAL 
PERSON  COME  UP  APPROACHED  BY  A  NON-INDIAN  ON  THE  STREET  AND 
ACTUALLY  SPIT  IN  THEIR  FACE.   BECAUSE  OF  WHAT  THEY  HEARD  ON 
THIS  SHOW  BECAUSE  OF  THE  WATER  SITUATION.   I'VE  GOT  ANOTHER 
TRIBAL  MEMBER  DECLINED  A  LOAN  IN  A  BANK  IN  BELLINGHAM.   I'VE 
HAD  PEOPLE  IN  RESTAURANTS  -  NON-INDIANS  -  SAY   THEY  DON'T  WANT 
TO  SIT  BY  THESE  INDIANS  BECAUSE  OF  THE  WATER  SITUATION  AND  THESE 
THINGS  ARE  STEMMING  FROM  -  I  THINK  ARE  COMING  FROM  YOUR  SHOW. 

And  do  you  know  of  anything  I  might  have  said  on  air  that  would 
support  the  conclusion  that  you  came  to  that  I  was  spreading 
racism  or  that  I  was  racist  myself? 

I  THINK  SOME  OF  IT  IS.   I  THINK  SOME  OF  IT  IS.   YOU  GOT  PEOPLE 
LIKE  MARLENE  AND  PEOPLE  LIKE  LINNEA  WHO  HAVE  DONE  THIS. 

Can  you  tell  us  anything  specific? 

WELL  THEY'RE  NOT  SPREADING  -  NOT  TELLING  ALL  THE  FACTS  HERE, 
KENT,  AND  I  THINK  THAT  YOURS  IS  ONLY  A  TALK  SHOW,  AND  YOU'RE 
NOT  INTERESTED  IN  THE  FACTS. 

Well,   I  don't  think  that  can  be  accurately... 

YOU'RE  ONLY  INTERESTED  IN  YOUR  OPINION  AND  YOU'RE  ONLY 
INTERESTED  IN  CONTROVERSY. 

Well  why  is  it  that  you... 
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THE  MORE  CONTROVERSY  THAT  YOU  CAN   (unclear)      ,THE  MORE 
RATINGS  THAT  YOU  ARE  GOING  TO  RECEIVE. 

You  were  on  the  program  a  number  of  months  ago,  and  I 
offered  to  do  a  series  of  programs  with  you;   do  you  think 
that  was  ray  intention? 

I  WOULD  ASK  THIS,  JEFF,  ARE  YOU  INTERESTED  MORE  IN  THE  RATINGS 
OR  ARE  YOU  INTERESTED  MORE  IN  FACTS? 

I  have  no  interest  in  the  ratings,  to  tell  you  the  truth,  because 
I  don't  do  this  as  a  job;   this  is  a  hobby  for  me.   I'm  more 
interested  in  getting  to  the  bottom  of  the  issues  that  are 
important  to  the  people  here  in  Whatcom  County,  sharing 
information,  and  that  includes  both  sides  of  the  issue.   And 
in  this  situation  I've  offered  time  and  time  again  for  you  to 
come  on  the  air,  and  now  you  claim  that  I  have  some  other  kind 
of  motive. 

I  THINK  YOU  DO,  JEFF.   JUST  LIKE  YOUR  COMMENT  ON  PORTAGE  ISLAND. 
YOU  KNOW,  WHERE  YESTERDAY  THAT  THIS  ISN'T  GOING  TO  STOP  THERE. 
/,tunclear)        THE  TERMINATION  OF  INDIAN  PEOPLE,  OFTEN. 

What  do  you  mean,  "the  termination  of  Indian  people?" 

WE'RE  TALKING  ABOUT  A   TOTAL  TERMINATION  BY  APPROPRIATION. 
WE'RE  TALKING  ABOUT  PEOPLE  LIKE  MARLENE  WHO  WOULD  RATHER  SEE 
'the  TRIBAL  GOVERNMENT  GO  AWAY,  AND  WE'VE  BEEN  HERE  FOR 
GENERATIONS  AND  OUR  PEOPLE  ARE  GOING  TO  BE  HERE  FOR  GENERATIONS 
TO  COME. 

I  can  only  assume  that  you  don't  listen  to  my   program,  because 
I  have  never  espoused  the  termination  of  the  Lummi  Council  nor 
of  the  Lummi  people  nor  the  Lummi  treaty  rights  etc.  etc.  etc. 

I  HAVEN'T  LISTENED  TO  YOUR  PROGRAM  SINCE  WE  BOYCOTTED  IT,  JEFF. 
AND  I  COULD  CARE  LESS  WHAT  HAPPENS.   I  JUST  TELL  OUR  PEOPLE 
THAT  IF  YOU  DON'T  LIKE  WHAT  LISTENING  TO  KGMI,  JUST  TURN  IT 
OFF. 

Well,  and  I  can  appreciate  your  opinion  on  that,  but  on  the 
other  hand,  if  you  are  presuming  to  make  judgments  about  what's 
said  here  on  the  air,  but  yet  you've  just  said  that  you  don't 
listen  to  the  program,  how  is  it  that  you  can  throw  around  such 
harsh  labels  as  "racist?" 
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WELL,  THAT'S  WHAT'S  HAPPENING,  JEFF,  AND  THAT'S  WHAT  I  SAID, 
YOU  KNOW,  SOME  OF  OUR  PEOPLE  HAVE  HEARD  IT  ON  KGMI,  AND  THEY 
DON'T  LIKE  WHAT  YOU'RE  DOING  TO  THE  LUMMI  PEOPLE. 

But  you  haven't  heard  any  conunents  yourself  that  you  would  be 
able  to  share  with  us. 

COMMENTS?   WHAT  DO  YOU  MEAN? 

Comments  that  were  said  here  on  the  air. 

OH,  THERE'S  BEEN  A  BUNCH.   I  JUST  DON'T  LIKE  WHAT  YOU  GUYS  ARE 
DOING  TO  THE  LUMMI  NATION.   I  THINK  THERE'S  A  LOT  OF  PEOPLE 
OUT  HERE  THAT  DON'T  LIKE  IT  EITHER. 

Well,  Henry,  I  appreciate  your  taking  the  opportunity  to  phone 
in  here  today;   it  would  be  nice  if  you  could  have  come  in  to 
the  studio.    I  want  to  tell  you  right  now  that  we... 

(no  break  for  news  at  the  bottom  of  the  hour) 

O.K.   Is  there  a  reason  -  something  that  comes  up  a  lot  of  the 
time  in  the  discussion  about  water  rights,  water  needs,  etc. 
etc.  etc.,  is  the  quantification  process,  and  it's  my 
understanding  that  the  Lummis  are  supposed  to  go  through 
a  procedure  of  quantifying  their  water  needs.   What's  holding 
up  that  procedure? 

NOTHING.   IT'S  STILL  IN  THE  PROCESS,  JEFF. 

How  long  do  you  think  it  might  take? 

WELL,  I  DON'T  KNOW:   I'M  NOT  A  TECHNICIAN,  SO  I  COULDN'T  TELL 
YOU  THAT. 

Is  that  something  that  needs  to  occur  before  any  meaningful 
negotiations  about  how  water  is  divided  in  this  county;  isn't 
that  something  that  needs  to  come  up  front? 

I  WOULD  THINK  SO.   YEAH,  BUT  SOME  OF  IT,  LIKE  WE  SAID,  YOU  KNOW, 
WE'RE  LOOKING  AT  NEGOTIATING  THIS  WHOLE  ISSUE  ON  WATER,  BOTH 
ON  RESERVATION  AND  OFF  RESERVATION. 

Um  huh.  .  . 
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AND  YOU  LOOK  AT  WHAT'S  HAPPENING  IN  THIS  COUNTY,  THAT 
MARLENE  AND  LINNEA  ARE  PROMOTING  A  FULL  STREAM  ADJUDICATION. 
AND  IS  THE  COUNTY  PREPARED  FOR  A  FULL  STREAM  ADJUDICATION? 

But  when  is  it  that  the  Lummi  Nation  is  going  to  quantify 
their  water  needs? 

WELL,  WHEN   -  I  GUESS  WHEN  THEY  GET  THE  DATA  AND  THE  FACTS 
PUT  TOGETHER  ON  IT. 

And  you  don't  know  when  that  might  be. 

NOT  REALLY.   SOME  OF  IT  DEPENDS  ON  THE  FUNDING  FROM  CONGRESS. 

O.K.   The  suggestion  has  come  out  recently  that  the  people  at 
Sandy  Point  would  like  to  bring  water  in  from  off  of  the 
reservation,  but  that  apparently  -  but  let  me  ask  you,  how  do 
you  feel  about  that  concept? 

THAT'S  GOING  TO  COMPLICATE  THE  ISSUE. 

How  so? 

WELL,  YOU  THINK  ABOUT  IT,  JEFF.   YOU  HAVE  MAYBE  TWO  CUPS  OF 
WATER  ON  THE  TABLE,  RIGHT?   AND  IT'S  GOING  TO  BE  COMING  FROM 
ONE  CUP  TO  THE  OTHER.   WHO  HAS  TO  COMPROMISE  WHEN  THAT  CUP  STARTS 
GETTING  EMPTIED  BY  SANDY  POINT  RESIDENTS  FOR  THEIR  OWN  LUXURY 
OF  DEVELOPMENT  OUT  HERE  ON  THE  RESERVATION.   THE  FARMERS  HAVE 
TO  BE  COMPENSATED,  THE  INDUSTRY  HAS  TO  BE  COMPENSATED,  CITY 
OF  BLAINE,  THE  CITY  OF  LYNDEN   -  ALL  THESE  DIFFERENT  USERS  OUT 
OF  THE  NOOKSACK   RIVER. 

So... 

WHOSE  BENEFIT? 

It  was  my  understanding  that  the  dispute  with  Sandy  Point  was 
over  the  ground  water  that's  available  out  there,  and  if  they 
bring  the  water  in  from  off  of  the  reservation,  your  concern 
is  that  it  only  takes  it  out  of  another  well  -  er,   another 
cup? 

YEAH,  THINK  ABOUT  IT. 

So  is  there  any  truth  then,  to  the  concerns,  that  the  water 
rights  dispute  actually  centers  around  controlling  growth  far 
beyond  the  boundaries  of  the  Lummi  reservation? 
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THAT  IS  CORRECT.   AND  THE  PEOPLE  OF  WHATCOM  COUNTY  GOTTA  BE 
PREPARED  BECAUSE,  YOU  KNOW,  IF  THE  PEOPLE  FROM  THE  -  WHAT  IS 
IT,  THE  F.L.O.A.   AND  THE  S.P.I.C-  PEOPLE  ARE  PREPARED  TO  GO  FOR 
A  FULL  STREAM  ADJUDICATION  IT'S  GONNA  BRING  IN  INDUSTRIES,  IT'S 
GONNA  BRING  IN  FARMERS,  IT'S  GONNA  BRING  IN  USERS  FROM  THE  DIFFERENT 
MUNICIPALITIES  FOR  THIS  ADJUDICATION,  AND  FOR  WHAT?   FOR  MARLENE'S 
8  ACRES  THAT  SHE  WANTS  TO  DEVELOP  AT  SANDY  POINT. 

Well,  just  so  there's  no  misunderstanding  on  the  behalf  of  the 
listeners  or  myself,  then  you  are  saying  that  there  is  more 
than  just  controlling  growth  on  the  reservation  at  stake  here, 
that  it  is  Lummi  Nation's  position  that  they  want  to  somehow 
affect  or  control  the  growth  of  development  off  of  the  reservation. 

NOT  CONTROL  THE  GROWTH,  JEFF.   I  SAID  WE  HAVE  JUST  AS  MUCH  RIGHT 
TO  THAT  WATER  AS  EVERYBODY  ELSE  ON  THAT  RIVER.   IS  THAT  RIGHT? 

I  believe  that  you  have  senior  water  rights  to  the  limit  of  your 
need,  which  means  that...  quantified.. 

WELL,  DO  WE  HAVE  A  RIGHT  TO  THOSE  FISH  ON  THE  RIVER? 

Well,  apparently  Judge  Boldt  says  you  do  have  a  right  to... 

AND  HOW  DO  THE  FISH  GET  INTO  THE  RIVER? 

(unclear) 

THERE  HAS  TO  BE  ENOUGH  WATER  FOR  THE  FISH. 

And  so,  we  are  talking  about  growth  in  the  county,  not  just  growth 
on  the  reservation. 

YEAH. 

O.K.   I  just  wanted  to  make  sure  it  was  clear  to  everybody  listening 
as  well  as  myself. 

YEAH.   SO,  YOU  THINK  ABOUT  WHAT'S  BEING  SAID  BY  THESE  PEOPLE  THAT 
DON'T  KNOW  WHAT  THEY  ARE  TALKING  ABOUT,  IF  THEY  WANT  A  FULL  STREAM 
ADJUDICATION  THEY'RE  JUST  GOING  TO  COST  THIS  COUNTY  MILLIONS. 

Well,  I  know  it  has  been  said  on  the  program  in  the  past  and  I 
know  that  I've  repeated  it  on  the  program  in  the  past  that  we're 
talking  about  much  bigger  issues,  much  broader  issues  that  just 
the  water  available  out  on  the  reservation;   we  are  talking  about 
controlling  growth  in  Whatcom  County,  not  just  within  the 
Reservation. 
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Another  question  I  had  for  you  is,  does  the  Lummi  Nation,  through  its 
utility  hook-ups,  excercise  discrimination  against  non-tribal  members? 

EXCUSE  ME? 

Does  the  Lummi  Nation,  through  the  hook-up  of  water,  the  access  to 
utilities  on  the  reservation,  do  they  discriminate  against  non-tribal 
members? 

WE  HAVE  PRIORITY  FOR  OUR  PEOPLE  FOR  WATER.   THAT'S  RIGHT,  WE  DO  HAVE 
PRIORITY  FOR  OUR  OWN  PEOPLE.   THIS  IS  OUR  RESERVATION,  JEFF.  AND  I  ASK 
YOU,  HAS  SANDY  POINT  DISCRIMINATED  AGAINST  OUR  PEOPLE?   I  WILL  TELL  YOU, 
YES,  AND  I  GOT  LETTERS  TO  PROVE  IT.   I  GOT  LETTERS  HERE  FROM  FAMILIES 
UP  AT  SANDY  POINT  THAT  HAVE  APPLIED  FOR  WATER   FOR  THE  LAST  SEVERAL  YEARS 
THAT  WERE  DENIED,  SAYING  THERE  WAS  NO  WATER. 

Can  you  provide  me  copies  of  those? 

DARN  RIGHT  I  COULD. 

I  would  very  much  appreciate  it.   This  is  exactly  the  type  of  information 
I'd  like  to  share  here  on  the  program. 

YEAH.   SO  -  YOU  KNOW  -   I  CAN'T  SEE  HOW  THEY  CAN  SAY  THAT  WE'RE  DENIED 
WHEN  THEY  HAVE  BEEN  DENYING  OUR  PEOPLE  UP  IN  THAT  AREA  FOR  YEARS. 

A  number  of  years  ago  there  was  an  agreement  struck  with  Bellingham 
in  order  to  bring  in  a  water  line  and  to  bring  in  water  to  the  Lummi 
reservation,  and  I  believe  at  the  time  there  was  a  lot  of  discussion  over 
a  non-discriminatory  clause  that  there  was  some  concern  on  behalf  of  the 
city  council  in  Bellinghain  that  non-tribal  members  would  not  be  allowed 
to  tie  in  to  the  sewer  lines  and  the  water  lines  that  in  fact  come  from 
Bellingham.   How  has  that  worked  out?   Is  there  discriminatory  policies 
on  behalf  of  the  Lummi  Nation  on  the  hook-ups  to  that  line? 

THAT'S  EXPENSIVE  WATER  -  THAT  WE  HAVE  TO  PAY  TO  TWO  DISTRICTS.   THAT'S 
VERY  EXPENSIVE  WATER  THAT  WE  HAVE  TO  PAY  FOR.   AND  WHY  SHOULD  WE  PAY 
FOR  OUR  OWN  DAMN  WATER? 

Well  if  .  .  . 

unclear     ON  THE  RESERVATION  RIGHT  NOW,  AND  WHY  SHOULD  WE  PAY  FOR 
OUR  OWN  WATER? 

Let  me  ask  you:   if  non-tribal  members  on  the  reservation  would  like 

to  pay  those  high  rates  and  agree  to  pay  those  high  rates,  would  you  allow 

them  to  hook  up? 


1089 


p.  11 


Jeff  Kent  in  this  print.   HENRY  CAGEY  IN  THIS  PRINT 

WELL  THAT'S  SOMETHING  THAT  WE  NEED  TO  THINK  ABOUT  -  AND  TALK 
TO  THE  REST  OF  MY  COUNCIL  ABOUT. 

But  you  cannot  commit  that  you  would  deal  with  them  in  a  non- 
discriminatory manner  at  this  point  in  time? 

YEAH  (unclear)  YOU  KNOW  WHAT  MY  THEORY  IS?   THAT  THESE  NON- 
INDIANS  ARE  GOING  TO  HAVE  A  FREE-FOR-ALL  OUT  HERE  AND  THEY  WANT 
TO  DEVELOP  AS  MUCH  AS  THEY  CAN  AS  FAST  AS  THEY  CAN 
BEFORE  THE  WATER'S  ALL  GONE. 

Well,  that  doesn't  seem  to  make  much  sense,  if  they're  going 
to  develop  and  there  ends  up  to  be  no  water. 

(unclear)   WHAT  I'VE  GOT  TO  WORRY  ABOUT,  JEFF,  WE  GOT  OVER 
4,000  MEMBERS  DOWN  HERE  IN  LUMMI. 

Are  they  all  living  on  the  reservation? 

THEY  WOULD  LIKE  TO.   THEY  WOULD  LIKE  TO  EVENTUALLY,  AND  LIKE 
I  SAID,  WE  ARE  GOING  TO  BE  HERE  FOR  GENERATIONS.    AND  I'VE 
GOT  THREE  GIRLS  MYSELF  AND  THEY  EVENTUALLY  ARE  GONNA  WANT  TO 
HAVE  THEIR  OWN  FAMILIES  AND  THEIR  OWN  HOMES.   HOPEFULLY,  ON 
THE  RESERVATION. 

Well,  and  I've  seen  some  papers  recently  that  indicate  that 
that  is  a  concern,  of  course,  of  the  Lummi  Nation,  that  there 
is  actually  physical  room  for  Lummi  peoples  to  be  able  to  live 
and  expand  and  develop  and  so  forth.   Is  is  possible  that  the 
properties  out  on  Sandy  Point  are  something   that  the  Lummi 
Nation  would  like  to  get  back?   Certainly  the  documents  I've 
seen  indicate  that.   And  that  they'd  like  to  secure  that  land 
back  in  order  to  present  it  to  the  future  generations  of  Lummi 
people. 

THAT'S  RIGHT. 

And  is  there  any  truth  then  to  the  fear  then  that  this  water 
dispute,  the  utility  disputes,  etc.  etc.  are  merely  a  mechanism 
to  try  and  pressure  non-tribal  members  to  either  sell  that 
property  or  to  lose  that  property? 

THAT'S  SOMETHING  THAT  MIGHT  BE  A  LAST  RESORT  HERE  TO  DO.   IF 
WE'RE  PUSHED  TO  A  CORNER  HERE,  WE'RE  GOING  TO  HAVE  TO  DO 
SOMETHING  REAL  DRASTIC  HERE,  AND  WE  MAY  LAUNCH  A  LAND  CLAIMS 
SETTLEMENT. 
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Let  me  ask  you:   why  not  just  purchase  the  property  back? 

WHY  SHOULD  WE  BUY  OUR  OWN  PROPERTY  BACK? 

Because  you  sold  it. 

WE  DIDN'T  SELL  IT:   THE  TRIBE  DIDN'T  SELL  IT.   SOME  OF  THIS  WAS  SOLD 
BY  THE  BUREAU  OF  INDIAN  AFFAIRS.   SOME  OF  THIS  WAS  TAKEN  BY  DOCTORS. 
I  HAD  A  DOCTOR  KENNEDY  IN  MY  OFFICE  HERE  JUST  A  COUPLE  OF  WEEKS  AGO 
WHO  TOOK  LAND  FROM  A  FAMILY  BECAUSE  THEY  COULDN'T  AFFORD  PAYMENT  FOR 
THE  MEDICAL  EXPENSES. 

When  was  this? 

THIS  WAS  DONE  IN  THE  EARLY  SIXTIES. 

In  the  early  sixties,  that  a  doctor  actually  took  somebody's  property 
because  they  couldn't  afford  to  pay  the  -  the  tribal  member  couldn't 
afford  to  pay  the  medical  bills. 

THAT'S  RIGHT.   AND  WE  GOT  OTHER  STORIES  LIKE  THIS  OUT  HERE  LIKE  THAT. 

How  about  the  property... 

WE  GOT  A  STORY  ABOUT  A  WASHINGTON  STATE  ORPHANS  WHO  WERE  MADE  WARDS  OF 
THE  COURT  THAT  COULDN'T  OWN  ANY  ASSETS.   THE  BUREAU  SOLD  THEIR  LANDS 
SO  THEY  COULD  BE  MADE  WARDS  OF  THE  STATE. 

O.K.  Again,  in  an  effort  so  that  the  listeners  don't  misunderstand  your 
position  and   that  I  don't  misunderstand  your  position,  the  option 
of  purchasing  the  property  back  on  Sandy  Point  in  a  free  market  type 
situation  is  not  something  that  you  want  to  follow  through  with  because 
it's  your  opinion  that  you  shouldn't  have  to  buy  that  property  back. 

WELL,  WE  GOT  -  WE'D  LIKE  TO  GET  THAT  PROPERTY  BACK  HERE  EVENTUALLY 
AND  THAT'S  ONE  OF  THE  GOALS  HERE  IS  TO  BUILD  OUR  LAND  BASE  HERE  FOR  THE 
LUMMI  NATION.   AND  LIKE  I  SAID,  WE  GOT  GENERATIONS  OF  PEOPLE  COMING; 
WE'RE  UP  TO  4,000  MEMBERS  AND  WITHIN  20  YEARS  WE'RE  GOING  TO  HAVE 
8,000   members. 

O.K.,  but  you're  not  willing  at  this  point  in  time  to  commit  to  paying 
fair  market  value  for  that  property. 

IF  THEY'RE  WILLING  TO  SELL  IT  FOR  FAIR  MARKET  VALUE  WE'D  BE  HAPPY  TO 
BRING  THAT  TO  CONGRESS  AND  TELL  THEM  THAT  THE  RESIDENTS  ON  THE  RESERVATION 
ARE  WILLING  TO  SELL  AND  THIS  IS  WHAT  IT'S  GOING  TO  TAKE  TO  BUY  IT  BACK. 
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So  you  would  look  to  the  Federal  government  to  come  up  with  the  funding 
in  order  to  purchase  that  property. 

YEAH . 

Why  is  that? 

WELL,  SOME  OF  IT'S  THEIR  RESPONSIBILITY.   SOME  OF  IT  WAS  IN  THEIR  HANDS 
AT  THE  TIME  THAT  THIS  LAND  WAS  SOLD  OUT  OF  TRUST. 

And  what  about  the  property  that  was  sold  by  tribal  members,  fee  property 
that  was  sold  by  them,  is  that  the  Federal  government's  responsibility 
to  come  in  and  offer  the  funding  to  buy  that  property  back? 

I  THINK  SOME  OF  THAT'S  GONNA  HAVE  TO  BE  A  CASE-BY-CASE. 

Alright,  Henry,  we've  gone  quite  a  bit  overtime  for  the  news.   I  appreciate 
your  calling  in  today,  and  again,  the  invitation  is  always  open.   I  hope 
that  you  feel  that  you  were  dealt  with  fairly  on  the  air  today. 

WELL,  JEFF,  LIKE  I  SAID,  YOU  KNOW,  WE'RE  GOING  TO  COME  ON  TO  THE  SHOW 
HERE,  BUT  WE'RE  NOT  GOING  TO  COME  ON  TO  A  TALK  SHOW.   WE'D  RATHER  GO  ON 
A  SHOW  THAT  PROVIDES  NEWS  AND  FACTS.   JIM  CUMBERLAND  HAS  OPENED  AN 
INVITATION  AND  WE'RE  GOING  TO  ACCEPT  IT  AND  WE'D  BE  HAPPY  TO  ANSWER  ANY 
QUESTIONS  THAT  YOU  MAY  HAVE  AND  GIVE  THEM  TO  JIM  AND  WE'D  BE  HAPPY  TO 
ANSWER  THEM. 

O.K.   Well,  I  hope  that  in  some  point  in  time  that  you'll  feel  comfortable 
to  do  again  what  we  just  did. 

WELL,  I  DON'T  FEEL  COMFORTABLE,  BECAUSE,  YOU  KNOW,  WHAT  I  SEE  HAPPENING 
IS  THAT  BONNIE  LOU  ON  THE  OTHER   STATION  THERE  WAS  JUST  BLASTING  ME  AS 
AN  UNFIT   TRIBAL  LEADER,   AND  I  CAN'T  TAKE  THAT  KIND  OF  BEHAVIOR  FROM 
A  TALK  SHOW  HOST. 

Well,  you  didn't  hear  that  from  me,  but  on  the  other  hand  you  heard  many 
offers  for  ... 

(unclear)   PROFESSIONAL,  WHO  KNOWS  WHAT  THEY  ARE  TALKING  ABOUT  AND  IS 
ABLE  TO  GET  THE  FACTS  OUT  AND  GET  THEM  STRAIGHT. 

O.K!   You  had  your  say  today.   Thanks  very  much  for  your  call. 
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"Jeff"  -  Jeff  Kent 

"Sp"  -  Albert  Sperry 

"MJ"  -  Johnny  Murray-Jones 

"TD"  -  Mayor  Tim  Douglas 

Jeff:  Today  we're  going  to  talk  about  racial  discrimination. 

Is  there  anyone  listening  to  me  -  is  there  anyone  listening  to  the 
program  today  -  at  this  very  moment  -  that  believes  in  racial 
discrimination?   Is  there  anyone  out  there  right  now  who  feels  that 
our  government  should  be  directly  involved   in  racial  discrimination? 
And  I'm  not  talking  about  affirmative  action.   I'm  talking  about 
blatant  racial  discrimination  without  legal  or  moral  justification. 
Is  there  ar.yone  listening  to  me  right  now  that  believes  in  racial 
discrimination? 

Let  me  give  you  an  example,  so  we  know  what  we're  talking  about. 
Let's  assume  that  a  person  -  a   human  being  -  moves  into  our  county, 
buys  property,  obeys  all  the  laws,  pays  taxes,  and  becomes  a 
productive  member  of  our  community.   Would  it  be  acceptable  for 
our  government  to  deny  them  hook-up  to  public  utilities  simply 
because  of  their  race?   v/ould  you  tolerate  our  government  saying, 
"I'm  sorry,  but  you're  black,  so  you  don't  get  any  water." 
Would  you' tolerate  our  government  saying,  "I'm  sorry,  but  you're 
black,  so  you  don't  get  any  sewer  hook-up  here  in  this  county." 
How  about  Hispanics,  or  Orientals,  or  any  other  racial  difference 
amongst  people?   Would  we  tolerate  our  government  to  discriminate 
simply  because  of  somebody's  race?  Wouldn't  that  be  racial 
discrimination?  And  of  course,  wouldn't  that  be  against  the  law? 

Well,  today  we're  talking  about  a  dirty  little  secret  of  racial^ 
discrimination  -  blatant  -  blatant  racial  discrimination,  and  I'm 
sad  to  say,  that  the  Bellingham  city  government  is  a  participant 
in  that  dirty  little  practice. 

Five  years  ago  a  contract  was  written  between  the  Bellingham  City 
Council  and  the  Lummi  Business  Council  to  sell  water  from  Bellingham 
to  the  Lummi  Water  and  Sewer  District.   That  water  was  to  be 
delivered  through  piping  paid  for  by  the  taxpayers  and  then  re-sold 
to  customers  within  the  boundaries  of  the  Lummi  reservation.   At 
that  time  when  this  contract  was  drafted  and  signed,  it  was 
discussed  in  great  detail  that  the  water  and  sewer  service  provided 
should  not  be  provided  or  withheld  from  any  person  based  solely 
on  the  customer's  race,  on  their  religion,  on  their  creed,  their 
tribal  status;  nor  was  it  a  property  to  be  served  as  owned  by  a 
tribal  member  or  a  non-tribal  member.   It  was  supposed  to  be 
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Jeff:  non-discr..inatory    Bellingha.  and  the  Lu^x  Co  n=  1  ^9  eed^that 

"which!  forbid  discrimination  in  the  hook-up  of  utUxtxes. 

SO  the  water  and  the  sewer  systems  began  to  flow,  under  the  contract. 
But  what  has  happened  since? 

Sperry  and  Johnny  Murray- Jones . 

Both  of  you  own  property  out  on  the  Lummi  Reservation.   Is  that 
right? 

MJ:  \ 

Sp:j  That's  correct. 

Jeff:  How  long  have  you  owned  it? 

Sp:    We  bought  ours  in  1983. 

MJ:    I  bought  mine  in  1983. 

Jeff:  so,  long-standing  property  owners  out  on  the  reservation. 

When  we  bought  mine,  I  went  and  asked  them  if  I  had  the  avaUab.lity 

rerircle^red  -  no  pJoble^wShit."   Ld  that  man  was  -  he's 

^!^tory!'^!!!'  we  clLred  the  l-^'.rin^pected?  'f  !^rt  Uefw'^h 
surveyed,  put  in  the  approach,  .ad  xt  inspected      ^^^^^  ___ 

Vern  Johnson      m  ^^-f  ,°^;:^^/:^^In''^=92  that  they  had  a  little 
a  tribal  member  ...  •   He  iniui  water  from 

problem  with  water  at  that  ^x-e,  but  as  soon  as  .he   g^  ^^_  ^^^^ 

Bellingham,  or  from  one  of  the  '-^^^„'^^|^f  ^I .  11  3ee  to  it."   They 
I  would  have  it    "YOU -11  have     in   ^3 ,  J^ll^see  _^^^ 

removed  him  in   93.   ...   in  '"^     Z^tf^T   survey  that  would  take 

•••  ''^^"/Ifter^hat  ?hey\-oulf  be  rbirt^t:!!  how  much  water  ,, 
a  year,  but  after  that  tney  wouiu      _  water." 

they  can  give  out.  Now  they  tell  me,  ^°  ^^^^^^^Jg^y  ...  he  told 
in  fact,  the  last  communication  I  ^|J J^^^ ^^^^^""^Lld  be  to  give 
me  that  the  only  way  I'd  ever  ^^t  water  out  tner  ^^.^^ 

the  land  back  to  the  Indians  and  lease  it,  or  sen 
and  lease  it.   The  only  possible  way. 


Sp: 
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Sp:     Then  I  was  informed  that  in  1990  they  passed  a  resolution  barring 
any  white  people  from  building  out  there  . . .  they  changed  the 
wording  to  "non-Lummi".   No  non-Lummi  can  have   water  out  there. 
The  only  way  a  non-Lummi  can  ever  have  water  will  be  to  give  the 
land  back  or  to  sell  it  to  an  Indian  and  lease  it. 

Jeff:   So  everybody  out  there  understands  the  proximity  and  the  difficulty 
of  you  getting  water  on  this  property,  the  hook-ups  that  you  would 
like  to  make,  are  to  a  water  line  that  goes  right  by  the  front 
of  your  property.   Is  that  right? 

Sp:     Right  in  front  of  it.  I  have  ...  a  paper  saying  that  water 

accessibility  -  "Yes"-  the  Lummi  sewer  board  can  hook  me  up 

immediately  to  water.  All  the  tribal  council  has  to  do  is  let 
them. 

Jeff:   Right  at  the  edge  of  your  property. 

Sp:     Right  in  front  of  it. 

Jeff:   And  the  pipes  that  run  right  by  your  property  contain  Bellingham- 
purchased  wateir. 

Sp:     I've  been  told  that  it  is  kind  of  blended  in  with  some  well  water, 
but  it's  going  towards  the  casino. 

Jeff:   And  if  you  were  a  tribal  member  today,  you  would  have  water  hook- 
up, wouldn't  you. 

Sp:     Instantly,  yeah. 

Jeff:   Johnny  ...  your  situation  is  a  little  bit  different,  because 

it's  about  sewer  hook-up  rather  than  water.     Tell  us  about  your 
acquisition  of  the  property  -  when  it  happened,  and  why  it  is  today 
you  still   don't  have  sewer  hook-up! 

MJ:     That's  right.   I  bought  the  property  in  1983,  and  for  various 
reasons  I  didn't  start  to  develop  it  until  much  later.   And  in 
1988  the  sewer  engineer,  Mr.  Carl  Reichhardt,  produced  a  full 
engineering  report  on  extending  the  sewer  to  my  property,  and 
there  was  absolutely  no  problem. 

But  the  whole  trouble  started  when  the  Sandy  Point  residents 
refused  to  renew  the  leases  for  the  tidelands  at  the  entrance 
because  the  tribe  was  demanding  the  exhorbitant  sum  of  $269,000 
a  year,  and  the  residents  didn't  want  to  pay  that  because  it's 
not  necessary  to  have  a  lease  to  get  into  the  harbor.   It  is 
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MJ:     under  the  Corps  of  Engineers  and  the  Coast  Guard.   So  from  that 
moment  on,  I  was  put  under  considerable  pressure,  orally,   by 
Mr.  G.  I.  James  and  Mark  Russell  to  try  and   get  the  residents 
to  change  their  minds  and  renew  the  leases.   And  then  letters 
started  coming  -  letters  started  coming  -  and  they  said  in  black 
and  white  that  we  will   not  approve  your  development  without 
establishing  long  term  lease  commitments  for  the  tidelands.   And 
this  was  re-iterated  a  year  later  from  Daniel  Farr,  the  chairman 
of  the  Lummi  planning  commission,  when  he  wrote  and  said  to  me, 
"Until  these  water  and  tidelands      (unclear)        ,  the        ^, 
Lummi  planning  commission  will  not  grant  approval  of  this  project. 
And  that's  the  situation. 

Well,  later  on,  my  engineers  applied  to  the  sewer  board  for  the 
line  to  be  extended  to  my  property,  and   this  was  approved.   But, 
later  on,  the  Lummi  Indian  Business  Council  vetoed  that  approval. 

Jeff:   Did  they  say  why? 

MJ:     They  cave  -  a.z    char  time,  they  changed  completely.   First  of  all, 
they  said  zr.~    project  had  not  been  approveci  by  the  Lummi  planning 
commissior..   Secondly,  they  say  there  was  no  assured  supply  of 
domestic  water  the  project  which,  I  quote,  "complies  with  the  Lummi 
Nation  laws  and  policies."   And  the  third  reason  was  that  the  land- 
form  is   unstable  and  subject  to  ongoing  erosion  and  flooding 
and  is  vunerable  to  damage  from  seismic  activity.   Well,  that  is 
nonsense  because  that  is  something  the  Dept.  of  Ecology  had  looked 
into   and  found  that  it  is  not  unstable. 

Jeff:   What  do  you  think  the  reason  is  that  they  don't  want  to  hook  you 
up  to  the  sewer  that  they  promised  you? 

MJ:     Well,  I  think  the  reason  becomes  apparent  because,  later  on,  in 
'93,  Mr.  Cagey  wrote  and  asked  to  buy  my  property.  .,,  and  of 
course,  the  property  without  sewer  is  worth  much  less  than 
property  with  sewer. 

Jeff:   And  so  the  evaluation  of  the  value  of  your  property  was  based  on 
not  having  sewer. 

MJ:     In  his  mind,  I  suppose. 

Jeff:   So  he  offered  to  buy  the  property  at  a  deflated  rate. 

MJ:     Well,  he  didn't  say;    (unclear)        would  give  me  a  reasonable 
return  on  my  investment.   But  we  didn't  discuss  the  figures. 
But  I  wrote  back  to  him  and  said  I  would  be  delighted  to  sell  to 
him  at  the  sell-out  price  assuming  the  property  had  sewer  and 
water.   And  of  course  they  then  said  that  they  hadn't  got  the 
funds  and  so  on  and  so  forth. 


1096 


JEFF  KENT 

8/24/95 

P.  5 

Jeff:   O.K.   So  you've  got  two  issues  wrapped  up  in  this  one.   One  is, 
do  you  believe  that  you  would  have  sewer  today  if  you  were  a 
tribal  member? 

MJ:     Oh,  I'm  quite  sure  I  would. 

Jeff:  O.K.,  then  you're  talking  about  an  issue  of  discrimination  for 
one.  But  secondly,  if  you  were  willing  to  sell  your  property, 
do  you  think  the  person  who  bought  it  would  get  sewer  today? 

MJ:     If  he  was  an  Indian,  he  would.   But  not  if  he  was  a  non-Indian. 

Jeff:   So  you  were  offered  a  value  for  your  property  based  on  not  having 
the  utility  that  you  were  promised  up  front. 

MJ:     Exactly.   It  is  the  declared  aim  of  the  Lummis  to  buy  back 
the  properties  that  are  presently  owned  by  r.on-Indians . 

Jeff:   And  so,  do  you  think  that  withholding  utility  hook-ups  is  an 

intentional  activity  to  de-value  the  property,  so  that  they  can 
buy  It  back  at  a  lower  rate?- 

MJ:     Absolutely.   I  have  no  doubt  about  it  what-so-ever .  ... 

This  has  been  written  as  a  water  resources  report  -  It  was  produced, 
I  think,  in   1981  -  in  which  they  say  that  one  way  of  controlling 
non-Indian  growth  on  the  reservation  is  by  the  denial  of  utilities. 
It  can  be  found   in  black  and  white. 

Jeff:   It  is,  and  we've  had  Henry  Cagey  on  the  program  and  said  much  the 
thing  as  that.  ... 

We're  talking  about  discrimination  today,  folks.   Pure  and   simple, 
blatant  racial  discrimination  and  I'm  sad  to  say,  again,  that  the 
Bellingham  city  government   is  actually  participating  in  that 
discrimination  at  this  point  in  time,  and  that's  the  main  reason 
I'm  trying  to  bring  it  to  everybody's  attention  today,  because 
we  shouldn't  participate  in  the  discriminatory  manner  in  which 
utility  hook-ups  are  provided  for  out  on  the  Lummi  reservation. 


Jeff:   ...I  think  that  we  also  have  to  hold  Bellingham  city  government 
somewhat  responsible  here,  if  they  are  knowingly  going  along 
supplying  water  to  the  reservation  that  they  know  to  be  doled  out 
in  a  discriminatory  manner. 

I  have  somebody  phoning  in  that  I  need  to  get  on  air  right  away. 
Mayor  Tim  [)ouglas,  welcome  to  the  program. 
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TD:     Thank  you,  and  I  know  you're  not  taking  calls  yet,  but  - 

Jeff:   Oh,  you're  more  than  welcome. 

TD:     I  had  been  called  about  the  program,  and  I  wanted  to  be  real 
clear  about  something  (unclear)     the  statements  made. 

The  City  of  Bellingham  did  in  fact  discuss  whether  or  not  to 
provide  treated  water  to  the  Lummi  water  system,  and  the 
decision  was  made  to  do  that.   There  was  discussion  about 
discriminatory  practices  and  whether  or  not  to  include  language 
in  the  agreement  that  would  specifically  prohibit  that,  and  the 
decision  was  made  not  to  include  any  written  language.   That  the 
Lummi  water  district  would  be  the  sole  purveyors;   they  would  have 
to  make  the  decisions  out  there,  and  the  city  would  not  be  caught 
in  the  rr.iddle  as  I  think  is  right  now  clearly  the  implication, 
too. 

Jeff:   Was  it  your  understanding  a::  the  time  that  the  contract  was 
drafted  chat  the  Lummis  would  discriminate  on  how  they 
appropriated  the  water  amongst  their  customers? 

TD:     No,  it  was  not.   It  was  not  my  impression  that  the  Lummis  would 
discriminate . 

Jeff:   Was  it  not,  in  fact,  your  impression  and  that  of  the  council  that 
passed  the  agreement  that  the  Lummis  had  assured  the  City  of 
Bellingham  that  there  would  be  no  discrimination? 

TD:     The  Lummis  told  us  that  they  would  not  discriminate.   I  shouldn't 
say  the  Lummis  told  us,  but  their  lawyers,  their  representatives, 
did  tell  us  that.  But  -   in  weighing  all  the  pros  and  cons  and 
everything,  the  decision  was  made  -  the  council's  decision  was 
not  to  put  explicit  wording  in,  because  we  would  not  be  in  a 
position  to  be  purveyors  out  there,  and  making  all  those  individual 
decisions . 

Jeff:   So  your  concern  wasn't  so  much  that  -  you  didn't  want  discrim- 
ination, obviously. 

TD:     That's  right. 

Jeff:   But  your  concern  was  that  you  didn't  get  sued  because  somebody 
was  denied  water. 

TD:     A  lot  of  different  things  were  considered.   But  the  fact  is  that 
when  you  say  that  the  city  is  participating  in  discrimination, 
I  think  that  would  be  a  fair  charge  if  we  had  a  written  agreement 
which  had  specific  wording  in  it.   Then  we  might  be  in  court 
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TD:     about  the  whole  thing.   But  we  -  the  decision  was  made  not  to 

include  that  specific  wording.   We've  already  reviewed  this  with 
the  council  and  with  legal  counsel,  and  there's  not  a  legal  basis 
in  which  we  can  intervene  to  change  their  practices  as  purveyors 
of  water.   We  are  contracted  to  deliver  the  water  to  the  system. 
They're  responsible  for  making  the  decisions  about  distributing 
It-. 

Jeff:   You  don't  deny  the  fact  that  there  is  discrimination  going  on  at 
this  time? 

TD:     I'm  not  -  I  have  inquired  about  one  particular  situation  that  was 
drawn  to  my  attention  out  there  to  find  out,  and  I  got  additional 
information  that  -  I  thought  there  was  a  house  on  the  property 
and  there  wasn't  and  some  other  kinds  of  things.   I'm  not  trying 
to  judge.   I  don't  have  all  the  detailed  information  about  the 
situation,  and  the  purveyors  and  the  people  who  want  to  buy  the 
vacer  ou:  there  will  in  fact  be  the  ones  who  are  experts  on  all 
;f  chose  chines.    We're  not  trying  to  get  into  the  middle  of 
figuring  all  of  that  stuff  out. 

Jeff:   So  if  the  Lummi  Nation  is  discriminating,  you  feel  it  is  not 
really  the  city's  business;   is  that  what  you  are  saying? 

TD:    What  I'm  saying  is  that  the  city  has  a  written  contract  to 

deliver  water  to  the  system.   That  contract  does  not  have  any 
enforceable  language  that  would  put  us  in  the  place  of  the 
purveyors  to  make  those  decisions.   That  was  a  specific  policy 
decision  to  go  that  way,  after  much  discussion, 

Jeff:  O.K.  If  you  found  out,  conclusively,  to  your  satisfaction  that 
discrimination  was  occurring,  do  you  think  that  the  city  should 
re-visit  that  contract? 

TD:    We  can  certainly  re-visit  the  contract  when  the  time  term  of  the 
contract  is  up,  but  it's  binding  upon  the  city  until  that  time. 

Jeff:   U'hat  is  the  term  of  the  contract? 

TD:     I  don't  honestly  know  what  the  term  is;   I  think  it  is  a  fairly 

long  term  contract.   But  that  is  something  certainly  I  would  look 

at. 

Jeff:   O.K.   I  understand  you  actually  had  written  to  Henry  Cagey, 

Chairman  of  the  Lummi  Business  Council,  on  behalf  of  one  particular 
property  owner  that  came  to  you,  and  Mr.  Sperry,  who  is  in  the 
studio  with  me  right  now.   Did  you  get  any  response  from  Henry 
Cagey? 
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TD-     Yes.  and  he  didn ' t . . .come  directly  to  me  and  I  don't  think 

he  would  say  he  did.   The  contact  was  through  Marlene  Dawson. 
And  we  did,  in  fact,  contact  the  Lummis  and  wrote  to  them  and  we 
did  receive  a  response  which  talked  about  the  study  they  were 
doing  and  the  water  supply  difficulties.   Also  there  was  one  other 
issue  raised  -  I  don't  recall  definitely  on  Mr.  Sperry's  property 

All  the  water  lines  out  there  don't  necessarily  carry  Bellingham 
water .   ... 

Jeff:   They're  all  inter-connected. 


TD: 


I  don't  know  how  functionally  inter-connected  they  are.   But  the 
point  IS  that  we  don't  know  -  it's  not  necessarily  Bellingham  water 
that  is  aoing  right  past  somebody's  front  property  line.   It  may 
be,  in  some  cases,  but  it  also  may  not  be,  in  soir.e  cases. 

Je'--   O.K.   can  vou  offer  any  suggestion  ac  this  time  to  Mr.  Sperry, 
who  ^s  in  ths  studio  with  us  right  now,  has  no  water,  cannot 
develop  his  property.   v;hat  would  you  suggest  ne  co  .- 

TD-     If  I  were  in  his  shoes  I  would  be  pressing  on  the  very   process 
that's  underway  right  now,  which  is  the  effort  ro  resolve  the 
water  rights  issues  on  the  Lummi  reservation.   There  s  been  an 
agreement,  as  I  understand  it,  between  the  ^""f  ='  ,^'^^,  ^°"''^^'  „ 
and  I  thought,  property  owners  out  there  as  well,  but  those  issues 
need  to  be  r;solved,  and  that  they  are  underway  with  negotiations 
at  the  present  time. 

Jeff:   Well,  as  I  understand  it,  the  negotiations  don't  deal  directly 
with  access  to  water  that  comes  from  Bellingham. 

I  would  make  no  assumptions  about  ...   settle  the  issues  of 
water  rights  and  water  supply  on  the  reservation. 

correct  me  if  I'm  wrong,  but  the  negotiations  going  on  right  now 
simply  deal  with  ground  water  on  the  reservation. 

I  think  they  are  going  to  have  to  do  with  water  supply,  because 
that  affects  the  wells;    one  of  the  reasons  why  the  city   of 
Bellingham  was  asked  to  supply  water.,  was  the  fact  ^hat  there 
was  salt  water  infusion  ...into  some  of  the  wells. . .concern  about 
the  quality  of  water  being   long  term  out  there. 

O.K.   one  last  quick  question,  and  we  appreciate  your  participation 
today.    The  contract  calls  for  one  million  gallons  per  day... 
Do  you  know  how  much  they  are  using  today? 

I  don't  have  the  specific  amount,  but  it  is  certainly  not  close 
yet,  even,  I  think,  to  the  one  million. 


TD: 


Jeff: 


TD: 


Jeff; 


TD: 
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Jeff:  Would  you  be  surprised  to  find  out  that  it  is  actually  127,000 
gallons  per  day? 

TD:    I  was  going  to  say  it  is  about  10  percent...  . 

Jeff:  Then  can  you  understand  any  of  the  claims  that  the  reason  non-tribal 
members  are  not  allowed  to  have  hook-ups  to  that  water  is  simply 
because  there  isn't  enough  water  to  supply  everybody. 

TD:    My  understanding  is  that  the  issue  under  review... is,  as  you  said, 

the  ground  water  supply  -  the  wells  as  well  as  this  source  of  water, 
and  they  are  trying  to  get  all  of  those  questions  resolved. 
But  I  think  that's  a  better  question  to  put  to  the  Lummi  and  the 
parties  directly  involved  in  this. 

Jeff:  But  knowing  that  90  percent  of  the  water  that  is  accessible  from 
3ellir.ch.am  isn't  being  utilized,  it  certainly  would  call  into 
questi:r.  the  claims  that  there  isn't  enough  water  to  be  able  to 
hook  up  Mr.  Sperry. 

TD:    v.'ell,  I  car.  simply  say  that  the  city  is  committed  to  supplying 
that  which  we  contracted  for.. '.the  decision  the  purveyors 
have  made,  as  long  as  it  doesn't  exceed  a  million  gallons,  we'll 
be  providing  the  water. 

Jeff:  O.K.   Thank  you  very  much  for  your  call. 


Jeff:  After  hearing  his  (Mayor  Tim  Douglas')  explanation,  I'm  not 

convinced  that  Bellingham  city  government  is  not  participating 
in  racial  discrimination  by  supplying  water  under  a  contract  they 
were  assured,  if  only  verbally.. .the  water  would  not  be  re-sold 
on  the  reservation  in  a  discriminatory  manner.   In  fact,  I  have 
a  letter  in  front  of  me  from  John  Garner,  who's  the  Director  of 
Public  Works  for  the  City  of  Bellingham,   and  he  very  explicitly 
in  this  letter,  and  it's  dated  only  this  past  May,  1995,  that  there 
was  considerable  discussion  before  the  city  council  on  the  subject 
of  prohibiting  discriminative  practices  by  the  Lummi  district... 
and  he  goes  on  tp  say  that  "My  recollection  is  that  it  was  resolved 
on  January  8,  1990  when  tribal  attorney,  Harry  Johnson,  indicated 
to  the  council  -  Bellingham  City  Council  -  that  the  district  was 
not  and  could  not  practice  discrimination  with  that  water." 


Jeff:  Mayor  Douglas  also  said  that  possibly  they  should  re-visit  this 
contract... possibly  it  should  b«  re-vlsted  when  the  term  of  th« 
contract  is  up.   I  quickly  breezed  through  the  contract.   I  can't 
find  any  term...  .   It's  ny  understanding  of  simple  legal 
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Jeff:  philosophy  is  that  if  there  is  no  term,   that  contract  can  be 
challenged  at  any  time...  . 


I  can't  find  cancellation  clauses  in  this  contract.   So  does  that 
mean  that  the  City  of  Bellingham  is  obligated  to  continue  to  supply 
the  water?   I  have  meager  amounts  of  background  in  legalities,  but 
I  don't  think  it  does!  ... 

MJ:    ...  But  I  think  the  important  thing  is,  the  district  tribal  attorney 
as  I  believe  he  did,  assured  . . .  that  there  would  be  no 
discrimination.   That  is  as  good  as  a  written  contract. 

Jsff:  Nov,  that  I  do  know ..-.  verbal  contract,  especially  if  it  frames 

the  intentions  of  a  written  contract,  is  as  binding  as  the  written 
were. 

MJ:    And  is  of  course  recorded,   recorded  in  the  minutes. 

Jeff:  And  nobody  has  ever  denied  the  fact  that  -  in  fact,  I  have  news- 
paper articles  from  that  time  as  well  -  that  there  was  assurance 
that  this  water  would  not  be  divided  up  in  a  discriminatory  manner. 
Obviously  it  is.   Now,  the  question  is:   what  should  the  City  of 
Bellingham  do  about  that?  ... 

...should  we  allow  discrimination  to  go  on  in  this  community,  using 
water  provided  with  our  tax  dollars,  to  the  Lummi  Nation  from 
the  City  of  Bellingham?  That's  the  real  question  in  my  mind. 
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Public  Utiuty  District  No.  1 
OF  Whatcom  County 

I  •  Bdlinghah,  WishlngtoD  98225  •  FAX  a06)  733-3811  •Phone  (206)  733-3810 


Jvune   20,    1995 


Post-it'  Fax  Note 
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Marlene  GawEon,  Vice  Pr&si 

Sandy  Point  Isiprovement  Coiu|juiij _^ 

P.  O.  Box  14ie  ~ 

Ferndale,  VA  98248 

Pear  Marlene: 

This  letter  is  in  response  to  several  gueEtions  you  have  recently 
>osed  to  the  PUD.   First  you  aa]ced,  is  the  pud  willing  to  supply 
rfater.  for  Sandy  Point  from  its  Nooksaek  River  water  right? 
Secondly,  will  the  POD  act  as  a  sponsor  for  the  Sandy  Point 
inproyenenti  con^aany  so  they  can  apply  for  a  scate  bacJted  loan 
for  the  pipeline? 

The  PUD 's^ position  on  supplying  water  to  the  Sandy  Point 
Improvement  Company  is  best  guotied  fron  our  Service  Area  Policy 
which  states,  "Jurisdictional,  legal,  and  economic  factors  will 
be  considered  when  assessing  the  ability  of  the  PUD  to  provide 
water  to  feehold  lands  on  the  Luimni  Reservation."   Zdenclf ication 
and  resolution  of  these  issues  are  required  prior  to  the  PUD 
committing  to  supply  water  to  sandy  Point, 

specifically,  the  answer  to  youi:  first  question  is  yes.   The  PUD 
is.  willing  to  contract  with'  sandy  P9uit  for'  water  supply  from  our 
Nooksack  River  water  right.  However,  before  the  PUD  can  commit 
to  that  supply  several  things  must  be  accomplished: 

1.  Jtirisdlcrlcinal  and- legal  matters  must  be  cleared  up. 

2.  The  PUD  is  a  rate  based  utility  and  Sandy 
point  is  not  currently  a  rate  payer.   We  require 
contract  negotiations  and  a  reimbursement  contract 

'  prior  to,  any  cost  being  incurred  by  the  PUD. 

One  of  the  jurisdictional  issues  is  that  according  to  the 
Coordinated  Water  system  Plan,  Sandy  Point  is  in  Bellin9l>ain'a 
I'jng-range  service  area.   7ou  need  to  approach  Bellingham  first 
Cor  service  before  we  can  be  in.  a  position  to  contract  with  you. 
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Th*  PUD  is  also  willin?  te  act  •#  s  sponsor  enabling  yoii^tb  apply 
to  the  stata  for  a  low  interest  loan  or  grant.     Howairar,   befora 
w«  pr<>ceed  down  tHat  path  ve  n6ed  a  reimbursement  agraraant  to 
cover  tba  costs  of  our  participation  in  that,  process-.     Again,   X 
encourage  you  to  contact  the  City  of  sellinghaai  since  you  are 
offiolaliy  in  their  service  area  or  the  County  Health  Department, 
vho  may  be  willing  to  assist; .you  on  easier  terms. 

Sinccusely,  •,.   '•  '/'.'•■'.'      ...  ••''.. 

^Tpm  Anderson.  '..'•• 

Hanag^r'. 

TAtavw"  ■•  .  ."  .■;.,.••  .  ,  '. 

ect  ■  ttt.ttoy  P.oi.*ajm    .' V 
Jnr,  Leroy  oearderf£ 
Mr.  Diele. Cre^t 
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CHAIN  OF  OWNERSHIP 

OF 

SANDY  POINT 

includes:  Govt.  Lots  1,2,3,4,  in  Sec  8,  Govt.  Lots  5  &  8,  in  Sec.  9,   Govt  Lot 
1,  in  Sec.  16,  and  Govt.  Lot  1,  in  Sec.  17,  all  in  T.S.  38  N.,R  1  E,  W.M  -  pn 
Whatcom  Co. ,  Wash.] 

PARCEL  NO.  1:  includes:  BOLSTERS  SANDY  pf.  tracts,  bolsters  sandy  pt. 

TRACTS  NO.  3,  SANDY  PT.  GARDEN  TRACTS,  SANDY  PT. SHORES  NO.l,  NO. 2,  [PART], 
NO.  3  &  NO. 4. (PART]  &  SANDY  TP  SHORT  PLAT  [PART]. 

DESCRIPTIoa :  Govt.  Lots  1,  2,  fi  3,  in  Section  8,  Govt.  Lots  5  S  6,  in 
Section  9,  and  Govt.  Lot  1,  in  Section  16,  all  in  Township  38  North,  Rang  1 
East,  w.  M.,  containing  141.26  acres  more  or  less,  "together  with  all 
improvements  thereon  and  appurts.  thereunto  belonging" etc. 

Jnne  4,  1957; 

Richard  C.  and  Lucy  Altina  Finkbonner 
t  841341 

Sold  to 

James  F.  Bolster 

[By  Deed  to  Restricted  Indian  Land.] 
Land  conveyed  was  allotted  to  Henry  Finkbonner,  Alllottee   II0.4-A, 
Probate  Nos.  16825-47  and  17573-53. 

Septeaber  6,  1957  to  1960; 

Jas.  F.  Bolster  platted  ]platted  1960  [aprox.] 
Jane  4,  1965: 

Remaining  unplatted  land.  Govt.  Lots  1,  2,  S3,  in  Section  8,  Govt. 
Lots  5  s  6,  in  Section  9,    and  Govt.  Lot  1,  in  Section  16: 

James  F.  Bolster 

sold  to 

R.  E.  Rogers,  Stewart  Rogers,  and  R.R.  Walker 

1966  to  1969. 

R.  E.  Rogers,  Stewart  Rogers,  and  R.R.  Walker,  Dba  Sandy  Pt .  Shores  Ltd 
Prts,  platted  SABTOY  PT. SHORES  HO.l,  HO. 2, [PART] ,   H0.3  S  HO. 4. [PART],  dug 
"Agate  Lake"  and  dredged  "Main  Canal"  and  finished  "East  Basin". 

May  2,  1978:  Sandy  Pt  Short  Plat  filed. [Plat  includes  adjacent  area  in 
PARCEL  NO. 2]   Includes  Sandy  Pt.  Improvement  Co.  Marina  and  unplatted  land 
.  on  Main. 
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FARCTiL  NO. 2.    [BOLSTERS  sandy  pt  tracts  no.2  s.  sandy  pt. 

SHORES  NO.2  [part]  &  SANDY  PT.  SHORES  No.  4 [part] 

DE3CRIPTI0H:  Govt.  Lot. 4,  Section  8,  Township  38  North,  Range  1 
East,  W.M.  and  APPURTENANCES,  Together  with 
GRANTORS  interest  in  abutting  Tide lands,  if  any, 
owned  by  State,  and  EXCEPTING  therefrom  the  North 
200  Ft.  [Twinner  Prop.],  comprising  aprox. 
acres etc. 

March  29,  1907 

United  States  of  America 
#354962 

Transferred  to 

frank  Flnkbonner 

Patent  Dated:  March  28,  1907 

Filed:  Jan  9,  1929,  1:15 

Vol.  4,  page  2. 

[Part  of  Allotment  Bo. 5a 

#354583;  Cert,  of  Competency  dated  August  10,  1928 

May  24,  1957; 

Frank  And  Celena  Finkbonner 

Sold  to 

James  F.  Bolster 


Daceaber  30.1958:   BOLSTERS  SANDY  PT  TRACTS  NO.2.  platted. 
Jnne  4,  1965;   Remaining  unplatted  land  in  Govt.  Lot  4,  Section  8. 

James  F.  Bolster 
Sold  to 
R.  E.  Rogers,  Stewart  Rogers,  and  R.R.  Walker. 

1966  to  1968;  SANDY  PT.  SHORES  NO.2 [part]  &  SANDY  PT.  SHORES 
No. 4  part],  platted. 

May  2,  1978;  Sandy  Pt  Short  Plat  filed. [Plat  includes  adjacent 
area  in  PARCEL  NO.l.]  Includes  unplatted  land  on 
Main  Canal. 

1995:  Remaining  holdings  in  Parcel  No.l: 

Sandy  Pt.  Shores  Ltd.  Prts. 

Sold  to 

Ron  Jepson 
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PARCEL  NO .  3 :   [Includes  Sandy  Pt.  Tracts  No.  4,  ^! 

North  Cape,  Sandy  Pt.  Sea  Ranch  Condominium,. 
South   Cape  Short  Plat  and  South  Cape, 
[unplatted] . 

DESCRIgTIOH:  Goyt.  Lot  1,  Section  17,  Township  38  North,  Range  1 
East,  W.M.,  "with  appartenances"  ...  etc. 

March  28,  1907 


«-* 


,#354962: 


United  States  of  America 


Transferred  to 


Frank  Finkbonner 


Patent  dated  March  28,1907, 
Filed:   Jan  9,  1929. 
Vol.  4,  page  2 
Part  of  Allotment  Ho.SA 

#354583;  Cert,  of  Competency  dated  August  10,  1928 

i^ril  8,1953 

#753227 :  Frank  &  Celena  Finkbonner 

Sold  to 

William  P.  Wood  &  Justin  F.  Wood 


includes,  "all  second  class   tide  lands   owned  by  the  State  of  Washington 
lying  in  front  of  Govt,  lot  l."...etc. 

May  27,  1953 

#755754 !        William  P.  Wood  &  Justin  F.  Wood 

Sold  to 

C.V.  and  Jessie  Wilder 


Wilder  mined  gravel  and  produced  concrete,  on  site,  for  Mobil 
Refinery  (Tosco)-1954 

Angnst  7,  1959 

#929888:  C.V.  and  Jessie  Wilder 

Sold  to 

Sandy  Pt  Gravel,  Limited 

1959  -1960;  Entrance  and  Main  Basin  dredged  and  material  barged  to 
Tsawwassen  to  create  causeway  for  ferry  land 
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PARCEL  HO .    3 . :    [cont . ] 

April   27,    1962 

#940644  Sandy  Pt.   Gravel  Co.    Inc. 

1>949285 

#930294  Sold  to 

Bellinqham  Marine  Inc. 

Note;  The  above  includes  Sandy  Pt .  Tracts  No.  4,  North 

Cape,  sanoy  re.  Sea  Rancii  conaominium,  Soutn  cape  snort  Plat  and 
South  Cape  [unplatted 

1962-1963:  West  and  East  Reaches  (Canals)  dredged,  and  Sandy  Pt .  Tracts 
No.  4.  platted,  part  of  lots  99  to  112,  Bolsters 
andy  Pt.  Tracts  No. 2  replatted  into  lots  C-1  to  C-11  i  049  to 
C-58. 

1967  :  Land  on  South  side  of  Main  Basin  including  what  is  now  Sea 

Ranch  Condominium,  South  Cape  Short  Plat, and  South  Cape        [ 
unplatted] 

Bellincham  Marine  Inc. 


Sold  to 

Campbell  Investment  Co. 

1967-70   C.I.C  built  Sea  Ranch  Condominiums,  did  some 

additional  dredging  cf  mam  basin  and  constructed  rock 
and  pile  Breakwatter  on  South  side  of  marine 
"Entrance"  . 

1984  r.'^Drox.]  Camcbell  Investment  Co. 

Sold  To 

commander  Johnny  Murray-Jones 
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103 

In  old  English  law,  certain  men  sent  into  the  several 
counties  to  increase  the  Eanns  (rents)  of  hundreds  and 
wapentakes,  which  formerly  were  let  at  a  certain  value 
to  the  sherift    See  Hundred;  Wapentake 

Approximate.  Used  in  the  sense  of  an  estimate  merely, 
meaning  more  or  less,  but  about  and  near  the  amount, 
quantity,  or  distance  specified.  Near  to;  about;  a  little 
more  or  less;  close.  "Approximately"  is  very  nearly 
lynonymous  with  "proximately",  meaning  very  nearly, 
but  not  absolutely. 

Approziination.  Equitable  doctrine  by  which  precise 
terms  of  charitable  trust  can  be  varied  under  certain 
circumstances.  Applicable  to  diaritable  trusts  and  em- 
ployed only  where  on  failure  of  trust  the  court  finds  a 
general  charitable  intent.  Under  this  doctrine,  the  gen- 
eral intent  of  the  donor  is  carried  out  as  nearly  as  may 
be  even  if  the  particular  method  pointed  out  by  him 
cannot  be  followed.  Harris  v.  Attorney  General.  31 
Conn.Sup.  93,  324  A.2d  279.  283.    See  Cy-Pres. 

Appruare  /apruweriy^     '''':'  tP*^*  ^"  ""*'^  "se  or  profit 

Appur*M'"'"^   /spartsnans/.     That  which  belongs 
■omeUung  else;  an  adjunct;  an  appendage.    Sometl 
annexed  to  another  thing  more  worthy  as  principal,  and 
which  passes  as  incident  to  it.  as  a  right  of  way  or  otheij 
easement  to  land;    an  outhouse,  bam.  garden,  or  or-' 
chard,  to  a  house  or  messuage.    Joplin  Waterworks  Co. 
V.  Jasper  County.  327  Mo.  964,  38  &W.2d  1068.  1076.1 
An  article  adapted  to  the  use  of  the  property  to  which  it| 
IB  connected,  and  which  was  intended  to  be  a  permanentj 
accession  to  the  freehold.     A  thing  is  deemed  to  bel 
indden^l  ^  "PPurtenant  to  land  when  it  is  by  right  1 
impj  wj^h  th>  I  And  for  its  benefit,  as  in  the  case  of.a  | 
way,  or  watercourse,  or  of  a  passage  for  light,  air,  orj 
heat  from  or  acroas  the  land  of  another.     See  also[ 
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AQUAGIUM 


Appurtenant.  Belonging  to;  arressory  or  incident  to; 
adjunct,  appended,  or  annexed  to;  answering  to  ac- 
eettorium  in  the  dvil  law.  Employed  in  leases  for  the 
purpose  of  including  any 


ervitudes 
qrenjoyed  with  the  «iiwnM»H^^remises.  A  thing  is  "ap- 
purtenant"  to  something  else  when  it  stands  in  relation 
of  an  incident  to  a  principal  and  is  necfiirily  connertfd 
with  the  "If  IP**  eiy»yment  of  the  latter.  A  thing  is 
daemwH  to  ^y  JBqd*"tal  or  a^^mrtenant  to  land  whenjt 
it  by  Tjfttt  njyii  with  the  land  for  its  bmefit.  as  in  the 
case  of  a  way,  or  water^awise.  or  of  a  passage  for  light, 
■ir,  or  heat  from  or  across  the  land  of  another.  See  alio 
Easement  .^ 


APR.   See  Annuai  percentage  rale. 

A^-R-C  Anno  pott  Romam  eonditam,  /iaam  powst 
Ko^nnam  kondatsm/  in  the  year  after  the  foundation  of 
Rome. 

A  prendre  /a  prondar/.  L.  Fr.  To  take;  to  aeiae.  Bref 
'  prendre  la  terre.  a  writ  to  take  the  land.  A  right  to 
'■^  something  out  of  the  soil  of  another  is  a  profit  a 
prendre,  or  a  right  coupled  with  a  profit.  Distinguished 
'^■B  an  easement.  Sometimes  written  as  one  word. 
fVprendre,  apprender.    See  Profit  (Profit  a  prendrej. 


A  priori  /ey  prayoray/.  Lat.  From  the  cause  to  the 
effect;  from  what  goes  before.  A  term  used  in  logic  to 
denote  an  argument  founded  on  analogy,  or  abstract 
considerations,  or  one  which,  positing  a  general  princi- 
ple or  admitted  truth  as  a  cause,  proceeds  to  deduce 
from  it  the  effects  which  must  necessarily  follow. 

A  provisione  viri  /ey  prsvizhiyowniy  vihray/.  By  the 
provision  of  man. 

Apt.    Fit;  suitable;  appropriate. 

Apta  viro  /srpts  virow/.  Fit  for  a  husband;  marriagea- 
ble;   a  woman  who  has  reached  marriageable  years. 

Apt  words.  Words  proper  to  produce  the  legal  elfect  for 
which  they  are  intended;  sound  technical  phrases. 

Apud  acta  /zpsd  zkts/.  Among  the  acts;  among  the 
recorded  proceedings.  In  the  civil  law,  this  phrase  is 
applied  to  appeals  taken  orally,  in  the  presence  of  the 
judge,  at  the  time  of  judgment  or  sentence.  Credit  Co., 
Ltd.,  V.  Arkansas  Cent  Ry.  Co.,  128  U.S.  258,  9  S.Ct.  107, 
108,  32  L.Ed.  448. 

Acjua  /iEkws/.  In  the  civil  and  old  English  law,  water; 
sometimes  a  stream  or  watercourse. 

Aqua  zstiva  /zkws  iystivs/.  In  Roman  law,  summer 
water,  water  that  was  used  in  summer  only. 

Aqua  cedit  solo  /zkwa  siydat  sowlow/.  Water  follows 
the  land.  A  sale  of  land  will  pass  the  water  which 
covers  it.    2  BLComm.  18. 

Aqua  ourrens  /zkws  kihrenz/.    Running  water. 

Aqua  currit  et  debet  currere,  at  currere  solebat 

/xkw3  kjhrst  et  debit  kihrsriy,  it  kihrsriy  sowliybat/. 
Water  runs,  and  ought  to  run,  as  it  has  used  to  run.  A 
running  stream  should  be  left  to  flow  in  its  natural 
channel,  without  alteration  or  diversioti;  that  water  is 
the  common  and  equal  property  of  every  one  through 
whose  domain  it  flows. 

^  Aqua  dolcia,  or  friaca  /zkws  dsisss/'friska/.  Fresh 
water. 

:  ductus  /zkwiy  dsktas/.    In  the  civil  law.  a  servi- 

\  tude  which  consists  in  the  right  to  carry  water  by  means 

'  pipes  or  conduits  over  or  through  the  estate  of  anoth- 

:  hauatua  /zkwiy  hostss/.    In  the  dvil  law,  a  servi- 
lide  which  consists  in  the  right  to  draw  water  from  the 
/ountain.  pool,  or  spring  of  another. 

-^Aqnz  immittends  /xkwiy  imstendiy/.  A  dvil  law  ease, 
ment  or  servitude,  consisting  in  the  right  of  one  whose 
house  is  surrounded  with  other  buildings  to  cast  waste 
water  upon  the  adjacent  roofr  or  yards.  Similar  to  the 
common  law  easement  of  drip. 

Aqua  fontanea  /aekwa  fonteyniys/.    Spring  water. 

Aqnaginm  /akweyjiyam/.  A  canal,  ditch,  or  water 
course  running  through  marshy  grounds.  A  mark  or 
gauge  placed  in  or  on  the  banks  of  a  running  stream,  to 
indicate  the  height  of  the  water,  was  called  "aquagaugi- 
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I.UMMI    INDIAN    fMJSINRSS  COUNCIL 

POtOKWINA  Mil    •  rw-l.l  INfWIAM.  WASMIN(;iON  g(l2?6-9?nB  •  (206)  73^1-0100 


RESOLUTION    I9U-108 


OEPAnriirifT- 
U-108   ^    T 
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HE    LUMHI    INDIAN    BUSINESS    COUNCIL 


WHEREAS,  the  Lumni  Indian  Ousiness  Council  is  the  duly 
constituted  governing  bod/  of  tha  Lummi  Indian  Reservation  by  the 
authority  of  the  Constitution  and  By-Laws  of  the  Lumni  Nation  of 
the  I.umml  R«»B<»rvatlon,  Woshlngton,  as  approved  on  April  10,  1970, 
by  the  Aosiotnnt  Commiaoiunoi;  i>C    Indian  Affairs;  and 

HMF.REA?;,  The  People  nf  the  Ltimini  Nation  find  that  all  Reserva- 
tion natural  resources  are  interconnected:  and  that  the  water 
resource  has  cultural,  spiritual  and  economic  values  that  guide 
the  appropriate  use,  management'  and  protection  of  that  resource 
and  the  conditions  of  all  water  and  land  use  activities  in  the 
watersheds,  drainage  basins  of  the  Reservation  and  all  Usual  and 
accustomed  areas;  and 

WHEREAS,  The  Lummi  Nation  find  that  ground  water  are  directly 
Interconnected  by  the  hydraulic  cycle  of  the  region  and  the 
Reservation,  and  therefore  water  In  a  unitary  resource,  whetlier 
occurring  an  surface  wator,  springs,  mineral  water,  soil  mois- 
t<ire,  precipitation,  percolating  water,  recharge,  drainage  water, 
or  otherwise;  and 

WHEREAS,  The  Lummi  Nation  recognize  that  clean  water  Is  vital  to 
the  health  and  welfare  of  the  Reservation  residents  and  to  the 
vitality  of  the  Reservation  economy.  Decause  resource  uses  mny 
contribute  to  the  degradation  of  water  supply  and  quality,  it  is 
necessary  to  protect  the  environmental  quality  and  integrity  of 
all  surface  and  ground  water;  and 

WHEREAS,  The  Lummi  Nation  find  that  all  waters  reserved  by 
treaty  are  lield  by  them  In  trust  for  the  benefit  of  the  People  of 
the  Lummi  Nation,  as  an  «»«s3ential  attribute  of  sovnreiqnty,  tlie 
power  to  determine  the  proper  uses  of  said  waters  and  the  manage- 
ment thereof  is  the  Lummi  Nations  alone;  and 

HOW  THEREFORE  BE  IT  RESOLVED,  that  the  Lummi  Indian  Reservation 
has  no  ^urplus  water  for  additional  non-Indian  development  and 
that  all  water  present  on  the  Lummi  Indian  Reservation  is  subject 
to  the  sole  regulatory  authority  of  the  Lummi  Indian  Nation. 

BE  IT  FURTHER  RESOLVED,  that  the  Cliairman  (or  the  Vice  Chairman 
in  his  absence)  is  hereby  authorized  and  directed  to  execute  this 
resolution  and  any  documents  connected  therewith,  and  the 
Secretary  (or  the  Recording  Secretary  in  his  absence)  is 
authorized  and  directed  to  execute  the  following  certification. 


vinci<  mtiuit 


iMClufiorxrrtiKtM 
MCMf  ■  JtrrcnaoN 
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XMTERLOCAL  AGREEHEKT  : 
LUHHI  TRIBAL  HATER  AND  SEWER  DISTRICT 
HATER  SERVICE 


.'-'> 


1 


WHEREAS,  ths  Ctty  of  Billlnghu  (tht  "CUy')  Is  a  nunlclpal  corporation  formed 
under  the  laws  of  the  State  of  Hashlngton  and  a  first  class  city  which 
maintains  a  water  supply  serving  the  area  within  its  corporate  Units  and 
certain  areas  outside  those  limits;  and, 

WHEREAS,  the  Lusnl  Tribal  Hater  and  Sewer  District  (the  'District')  Is  a 
municipal  corporation,  duly  chartered  by  the  Lunni  Indian  Tribe,  which  has  duly 
applied  for  and  received  City  approval  of  the  provision  of  water  for  resale  by 
it  to  its  custodiers  pursuant  to  Bellinghan  Hunicipal  Code  Chapter  15.36;  and, 

i WHEREAS,  the  foregoing  parties  are  authorized  by  RCW  39.34  to  enter  Into  an 
Interlocal  Agreenent  finalizing  the  terms  and  conditions  of  the  provision  of 
water  as  herein  agreed  to: 

NOW,  THEREFORE,  In  view  of  the  above  recitals  and  in  consideration  of  the 
mutual  covenants  and  proorises  set  out  below,  the  parties  hereby  agree  as 
follows: 

1.  Provision  of  water  supply.  The  City  agrees  to  provide  to  the 
District  up  to  a  ■aximun  of  1000  gallons  per  minute  of  uninterrupted  daily 
potable  water  service,  at  a  ftlniaun  of  30  psi.  for  resale  by  the  District  to 
Its  euctoiMrs  residing  within  thi  District  boundary  as  It  sxists  as  of  the  date 
hereinbelow.  The  District  boundary  is  presently  co-extensive  with  that  of  the 
Lurmni  Indian  Reservation.  Service  to  areas  other  than  within  the  existing 
boundary  will  be  as  agreed  to  by  the  parties  and  by  afnendnent  to  this 
aoreement,  except  that  the  District  nay  stry*  the  area  between  the  end  of  the 
City  of  Belllnghaoi  line  at  Marietta  Slough  and  the  Reservation  boundary. 

2.  CQnstnje*'!OP  of  faei'ltiet.  The  District  agrees  to  construct  a 
transirission  Min  ten  (10')  Inches  In  dianeter,  from  the  City's  existing  water 
main  on  Curcis  Road  to  a  potni  approved  by  the  City  along  Country  Lane  near  the 
Marietta  Slough,  and  there  to  construct  a  vault,  water  mtcr  and  backfiow 
devlce(s);  all  costs  shall  oe  solely  borne  by  the  District.  Such  construction 
shall  be  In  accordance  with  City  standards,  and  subject  to  approval  by  the  City 
Public  Works  Department.  The  District  shall  reimburse  the  City  for  Its 
necessary  costs  of  inspection,  testing  and  acceptance  of  the  main  and  meter 
assembly. 

3.  Ownership  and  maintenance  of  facilitias.  Upon  approval  of 
construction  by  the  City  and  comencement  of  the  service  provided  hertin,  tht 
District  shall  forthwith  transfer  to  the  City  ownership  of  the  main,  vault, 
meter,  and  bacKflow  devicB(s).  Thereafter,  the  City  will  be  responsible  for 
maintenance  of  the  portion  of  the  system  it  owns,  and  the  District  for  the 
portion  It  owns. 


.\.  art  ATroHNEY 

ZiOlarMSntM 

eaiun^tvim.  Waw.  n^-.y\  ft::! 

Uiaitnana  UOtt  ilMWl 
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4.  Bates  and  bming.  The  Cltjr  Will  chirge  thi  District,  and  tht 
District  agrcBs  to  pay,  for  water  servlca  herein  provided  at  Its  usual  rates 
for  service  out  of  the  city  as  set  forth  In  BHC  15.08.250(C)(2).  It  Is 
understood  that  the  cost  of  such  service  represents  the  costs  of  withdrawal, 
diversion,  treatment,  transmission  and  return  on  Investment.  The  City  will 
bill  the  District  nonthly,  and  paynent  thereon  shall  be  due  within  thirty  (30) 
days  of  receipt  of  billing.  Failure  to  so  remit  In  a  timely  fashion 
constitutes  a  breach  of  this  Agreement  entitling  the  Cityi  at  its  option,  to 
Immediately  discontinue  service  hereunder. 

5.  Lateeomar  aoreement.  The  City  agrees  that,  for  any  new  sales  of 
water  by  it  to  customers  connecting  to  the  transmission  main  described  above, 
it  will  obtain  "latecomer  payments'  from  any  party  so  connecting  for 
reimbursement  to  the  District  of  a  pro  rata  portion  of  Its  constntction  costs. 

6.  Hglfi  harmless.  The  District  agrees  to  defend  the  City  and  hold  It 
harmless  as  to  anv  claims  or  lawsuits,  well-founded  or  not,  arising  out  of  (a) 
the  construction  herein,  (b)  use  of  the  facilities  the  District  owns  or 
maintains,  and  (c)  provision  of  water  services  to  District  customers.  The 
District  understands,  and  will  advise  Its  customers  as  irecessary,  that  no  legal 
relationship  exists,  between  them  and  the  City,  and  that  the  District  Is  solely 
responsible  for  provision  of  <tater  service  to  such  customers  and  billing  for 
same. 

7.  Rights  arm^erved.  Nothing  in  this  agreement  compromises  or  adversely 
affects  the  Tribe's  reserved  water  rights  under  the  Winters  doctrine  or  other 
applicable  law;  provided,  however,  that  by  execution  of  this  agreement,  the 
City  neither  admits  nor  denies  the  existence  of  the  Tribe's  reserved  water 
rights. 

DATED  this  Z-  day  of  KA^ch     iggo,  by  the  LUHMI  TRIBAL  MATER  I 
SEWER  DISTRICT,  anTThe  LUHMI  INDIAN  BUSINESS  COUNCIL: 


C^^fJ^r--      >fetfe^ 


1>  "-X^^y  ) 


auw«A. 


Vtto^ 


Approv^as  to  form;  ^^^/^yV,  **"*'''"*^ 


CUvoie«Uin«Mm 
C«Ty  ATTCOXCY 
310  Lait!«  St>*«l 
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KVOS-TV 

Thursday,  June  29,  1995 

Sandy  Point/Lummi  Indian  Business  Council  Water  dispute 

Verbatim  transcript  of  report 

KVOS  Anchor. .. "The  Sandy  Point  water  crisis  has  subsided  somewhat 
after  the  Lummi  Indian  Business  Council  and  Sandy  Point 
Improvement  Company  met  to  map  out  a  pumping  regime.   The  water 
level  of  the  aquifer  is  up  after  both  sides  agreed  to  pump  water 
over  a  longer  period  of  time." 

Reporter  Joe  Bates... "The  crisis  surfaced  early  this  Spring  when 
Sandy  Point  residents  were  told  the  well  that  served  the  area  was 
running  dry.   The  Sandy  Point  Association  pointed  the  finger  at 
the  Lummi  Indian  Nation,  saying  they  were  drawing  too  much  water 
from  their  well  next  to  the  association's  (well). 

Henry  Cagey,  Chairman,  Lummi  Indian  Business  Council. .. "We 've 
been  accused  of  wasting  water  —  We're  not  wasting  any  water  up 
there.  We've  also  maintained  that  we're  not  here  to  take  any 
water  from  domestic  people  up  there,  that  are  actually  living  up 
there.  Where  we  have  concerns  is  any  future  development.  Until 
we  move  toward  adjudication,  until  we  move  toward  understanding, 
then  that ' s  where  we  see  some  problems . " 

Joe  Bates... "The  dwindling  supply  and  the  future  of  the  aquifer 
has  prompted  residents  to  seek  a  solution  to  the  crisis.   They're 
looking  to  Ferndale  for  water,  as  well  as  other  outside  sources." 

Dennis  Beeman,  Sandy  Point  Resident. .. "Basically  Ferndale  would 
be  willing,  as  I  understand  it,  to  bring  a  pipe  out  here,  they 
just  want  assurances  from  LIBC,  Lummi  Indian  Council,  that  they 
will  allow  them  to  do  that." 

Joe  Bates. .. "According  to  the  tribe  bringing  water  in  from 
outside  the  reservation  is  not  an  option." 

Henry  Cagey ... "It ' s  not  okay  with  us,  as  far  as  we're  concerned 
right  now,  any  water  coming  to  the  reservation  belongs  to  the 
tribe  and  we've  maintained  that  we're  the  sole  purveyor  on  that 
reservation.   Any  water  that  does  come  in  belongs  to  the  tribe. 
And  if  they  pursue  that  avenue  it's  going  to  complicate  the  whole 
process  and  I  hate  to  see  that  happen,  where  a  few  people  are 
doing  that  for  their  own  pocket." 

Joe  Bates... "A  few  years  ago  the  Lummi  Nation  offered  to  take 
over  the  association  and  manage  the  system.   While  a  couple  of 
other  associations  agreed,  Sandy  Point  did  not.   The  Lummi  Nation 
still  has  that  as  their  goal." 

Henry  Cagey ... "Well  yes,  the  long  term  is  that  we've  maintained 
that  we  are  the  sole  purveyor  on  the  reservation,  it  is  within 
our  boundaries,  they  are  living  on  the  reservation  and  yes,  we 
are  going  to  operate  those  systems." 
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Page  2 

KVOS,  Sandy  Point  Water 

Dennis  Beeman..."By  controlling  the  sewer  and  controlling  the 
water,  then  they  can  control  growth.   And  that  would  be  fine, 
they  should  be  able  to  do  that  on  reservation  land,  but  this  in 
not  reservation  land  and  we  should  be  under  the  laws  and 
restrictions  of  the  County,  not  through  the  Lummi  Indian  Business 
Council. " 

Joe  Bates... "If  the  Sandy  Point  Improvement  Company  pursues  an 
outside  source  of  water,  the  Lummi  Nation  believes  it  will  force 
them  into  court.   Both  sides  would  rather  solve  the  water  issue 
through  negotiation,  rather  than  court  action." 

END 
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Excerpts  from  Civil  Action  No.  C79  -  682R,  US  District  Court  for 
the  Western  District  of  Washington,  Paul  Johnnie  MURRAY-JONES  vs. 
The  LUMMI  INDIAN  TRIBE/THE  LUMMI  INDIAN  BUSINESS  COUNCIL. 

The  following  illustrates  a  pervasive  pattern  of  discrimination, 
delay  and  obstruction  perpetrated  against  Mr.  Jones  (hereafter 
referred  to  as  MJ)  by  the  Lummi  Indian  Tribe  through  actions  of  the 
Lummi  Indian  Business  Council  (LIBC). 

SHORT  SUMMARY  OF  MJ ' S  EXPERIENCES  WITH  THE  LIBC  ( ET  AL) 

SEWER  SERVICE  EXTENSION 

From  a  1981  LIBC  water  resources  document:  "Another  goal  is  to 
minimize  growth  of  non-Indian  land  ownership  and  residence  on  the 
Reservation.  In  theory,  utility  extensions  can  be  used  as  a  method 
of  growth  control . " 

MJ  acquired  the  South  Cape  property  on  10  November  1983. 

"It  is  the  Goal  of  the  LIBC  to  acquire  all  land  sold  out  of 
trust "   (Squol  Quol  — 1987) 

MJ,  under  the  impression  that  a  Tribal  Shoreline  Permit  would  pave 
the  way  to  an  extension  of  sewer  service  to  his  property,  applied 
for  this  permit  as  of  29  Jvme  1989. 

LIBC  (Marc  Russell)  wrote  (3  July  1989)  to  MJ,  in  reference  to  MJ ' s 
application  for  a  Tribal  Shoreline  Permit,  that  "you  can  expect  a 
detailed  response  within  the  next  two  weeks". 

NO  ANSWER  WAS  EVER  RECEIVED. 

An  LIBC  letter,  14  February  1990,  to  MJ  states,  "It  is  true  that  we 
will  not  approve  any  further  developments  at  Sandy  Point  without 
establishing  long  term  lease  commitments  for  the  affected 
tidelands."  On  the  topic  of  water,  the  LIBC  stated:  "Your  plan  to 
develop  lots  at  South  Cape  cannot  be  approved  unless  you  develop 
an  alternative  plan  to  supply  water  to  these  lots  that  does  not 
rely  on  reservation  ground  water." 

A  letter  from  the  Director,  Department  of  Ecology  dated  4  April 
1991  to  the  President,  Lummi  Property  Owners  Association,  stated: 
"Our  opinion  is  that  sewer  service  should  not  be  withheld  solely  on 
the  basis  of  invalid  water  rights." 

Whatcom  county  granted  preliminary  plat  approval  on  20  March  1992. 

On  or  about  24  July  1992,  Mr.  Johnsen,  the  tribal  attorney,  is 
reported  to  have  said  that  the  resolution  of  the  tidelands  lease 
"will   go  a   long  way"   to  obtaining  tribal   approval  of   the 
subdivision. 
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An  LIBC  letter,  24  March  1993,  says  in  part,  "premature  for  the 
Lummi  Nation  to  negotiate. . .prior  to  resolving  other  Sandy  Point 
Tideland  issues:  leasing  of  Tidelands  must  be  looked  at  in  its 
entirety. . . .Until  these  water  and  tidelands  issues  are  addressed, 
the  Lummi  Planning  Commission  will  not  grant  approval  of  this 
project" . 

MJ '  s  Sewer  extension  was  approved  by  Sewer  District  29  April  1993. 

MJ  indicates  that  an  undated  LIBC  draft  resolution,  circa  June-July 
1993  states,  "In  addition,  the  applicant  has  not  made  suitable 
arrangements  for  the  use  of  tribal  lands,  including  tidelands 
comprising  the  Sandy  Point  Channel.  Therefore  the  application  to 
extend  sewer  service  to  the  South  Cape  area  of  Sandy  Point  is 
denied."  MJ  makes  the  point  that  the  Lummi  hoped  their  denial 
would  compel  him  to  persuade  Sandy  Point  residents  to  renew  the 
tidelands  leases. 

Sewer  District  approval  was  overruled  by  LIBC  on  14  July  1993 
(subsequent  to  a  stated  meeting  on  15  June  1993)  for  the  following 
reasons : 

"The  project  had  not  been  approved  by  the  Lummi  Planning 
Commission. 

There  was  no  assured  supply  of  domestic  water  to  the  project 
which  complies  with  the  Lummi  Nation  laws  and  policies. 

The  landform  is  unstable  and  subject  to  ongoing  erosion  and 
flooding  and  is  vulnerable  to  damage  from  seismic  activity." 

(MJ  comments  that  the  above  reasons  were  presumably  put  forward 
because  it  was  realized  that  linking  the  sewer  extension  to 
tideland  lease  renewal  was  untenable,  [also],  that  the  term  "Lummi 
Nation  laws  and  policies"  is  incapable  of  precise  interpretation 
and  thus  meaningless.) 

MJ  states  that  he  was  invited  to  a  hearing  before  the  LIBC,  but 
declined  because  Whatcom  County  is  the  sole  planning  and  zoning 
authority  and  that  the  LIBC  has  no  such  powers  over  land  owned  by 
non-indians  in  fee  simple.  He  replied  on  16  July  1993  to  Mr.  Cagey 
that  the  power  of  the  LIBC  is  limited  to  reviewing  a  decision  of 
the  Sewer  Board  "for  the  purposes  of  ascertaining  whether  a  fair 
hearing  was  held" . 
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MJ  further  points  out  that  per  the  Sewer  Ordinance,  the  LIBC 
resolution  was  invalid,  having  not  been  performed  within  the 
required  30  days.  He  further  suggests  that  since  the  LIBC  "has  a 
duty  to  notify  an  applicant  forthwith,  it  is  likely  that  this 
meeting  of  the  LIBC  did  not  even  take  place  until  14th  July  1993". 
Additionally,  he  comments  that  the  draft  resolution  of  Jvine-July 
1993,  in  denying  the  extension,  erroneously  gives  the  date  of  the 
Sewer  board  meeting  as  28  May  1993  instead  of  29  April  1993,  this, 
"an  attempt  on  the  part  of  the  LIBC  to  cover  up  its  procedural 
defects. ..." 

MJ  arranged  a  meeting  with  Henry  Cagey  for  21  July  1993  and 
reconfirmed  the  meeting  on  the  morning  of  that  date.  Upon  arrival, 
he  was  told  he  was  to  meet  a  "Chief  Oliver".  Instead,  he  was 
ushered  into  the  presence  of  Mr.  Johnsen,  the  tribal  attorney  and 
three  others.  He  presented  his  views  on  the  situation  with  the 
understanding  that  no  meeting  was  deemed  to  have  taken  place.  On 
26  July  1993,  MJ  wrote  to  Mr.  Cagey  suggesting  they  meet  for  lunch 
or  dinner. 

Circa  30  July  1993,  MJ  heard  from  his  engineer  that  Mr.  Johnsen  had 
asked  her  for  the  geological  survey  reports  on  the  property, 
carried  out  for  the  Department  of  Ecology  to  confirm  the  stability 
of  the  land.   This  request  was  refused. 

On  24  August  1993,  having  obtained  a  copy  of  the  Lummi  Tribal  Sewer 
and  Water  Ordinance,  MJ  wrote  to  Mr.  Cagey  pointing  out  that  the 
position  stated  in  his  denial  letter  of  14  July  1993  was 
inconsistent  with  both  the  Consent  Decree  and  the  Sewer  Ordinance. 

MJ  states  that  he  proposed  to  the  Department  of  Ecology  that  he 
install  a  reverse  osmosis  system  at  South  Cape.  By  letter  dated  15 
September  1993,  the  Lummi  protested  MJ ' s  application  on  ecological 
grounds.  It  is  noted  that  the  LIBC  claims  that:  "Marine  waters 
and  the  tidelands  of  the  Reservation  are  the  property  of  the  Lummi 
Nation.  However,  from  United  States  v  Winans,  MJ  quotes  the 
following:  "The  States  control  navigable  waters,  including  the 
soil  under  them  and  the  fisheries  within  their  limits,  subject  only 
to  the  rights  of  the  General  Government  under  the  Constitution  in 
the  regulation  of  commerce."  MJ  also  comments  that  Reservation 
tidelands  are  owned  in  trust  for  the  Tribe  and  not  owned  by  the 
Tribe  itself. 
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Mr.  Cagey,  on  16  September  1993,  without  mentioning  MJ ' s  letter  of 
24  August,  raised  a  new  reason  for  denial  of  the  sewer  extension: 
a  section  of  the  ordinance  requiring  that  an  extension  proposal  by 
the  Sewer  Board  be  "accompanied  by  an  amendment  to  the  Facilities 
Plan",  which  the  Sewer  Board  had  apparently  failed  to  do.  (MJ 
comments  that  the  above  is  just  a  procedural  matter;  further,  that 
this  requirement  had  not  been  imposed  in  relation  to  earlier 
extensions  to  the  system;  further,  that  the  Sewer  District  was 
expecting  to  extend  the  sewer  to  this  property  from  1988  onwards, 
and  had  no  problems  with  so  doing. ) 

MJ  comments  that  Mr.  Cagey 's  letter  also  addressed  the  matter  of 
connections  to  homes,  a  signal  that  this  part  of  the  ordinance 
permits  the  LIBC  to  refuse  to  permit  connections  from  an  extended 
sewer  to  houses;  in  effect  frustrate  the  intentions  of  the  Consent 
Decree  and  "swallow  the  rule  of  non-discrimination". 

On  21  September  1993,  MJ  responded  to  Mr.  Cagey 's  letter  of  16 
September,  pointing  out  the  inadvisability  of  maintaining  the 
present  course  of  the  LIBC.  His  comment,  "I  now  began  to  realize 
that  'negotiating'  with  the  LIBC  was  pointless,  as  not  only  was  the 
playing  field  not  level,  but  the  goal  posts  were  always  being 
moved--or  even  removed  altogether." 

On  25  October  1993,  Mr.  Cagey  offered  to  purchase  the  land  for  a 
sum  which  would  provide  MJ  "a  reasonable  return"  on  his  investment. 
MJ  responded,  "offering  the  property  at  its  sellout  value  after 
development  ,  less  future  construction  costs.  A  30  November  1993 
reply  rejected  the  offer. 

MJ  states  that  on  7  June  1994,  the  Department  of  Ecology  gave 
approval  to  proceed  with  the  development  and  install  an  R.O. 
system  without  procuring  a  water  permit.  He  further  comments  that 
one  of  the  reasons  given  by  the  LIBC  for  not  approving  the  sewer 
system  is  an  alleged  lack  of  water. 

Finally,  MJ  observes  that  the  Lummi  Tribal  Codes  do  not  contain  any 
of  the  provisions  which  have  been  incorporated  into  the  Sewer 
Ordinance  in  accordance  with  the  Consent  Decree.  He  comments  this 
is  a  cause  for  concern  since  the  code  presumably  takes  precedence 
over  the  Sewer  Ordinance. 
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RACIAL  DISCRIMINATION  PRACTICED  BY  THE  LIBC 

The  LIBC  practices  racial  discrimination  through  violations  of  the 
consent  decree. 

For  the  Federal  Grant  which  funded  the  sewage  collection  and 
treatment  facilities.  The  EPA  required  LIBC  to  sign  an  "Assurance 
of  Compliance  for  Title  VI  of  the  Civil  Rights  Act  of  1964  and 
Section  13  of  the  FWPCA  amendments  of  1972." 

MJ  goes  on  to  say  that: 

When  land  is  sold  by  an  Indian  to  a  non-Indian  in  fee  simple, 
the  United  States  has  no  further  interest  in  the  property. . . 
(letter,  BIA,  6  August  1990),  and  there  have  been  a  number  of 
recent  court  cases  confirming  that  Indians  do  not  have  any 
regulatory  control  over  non-Indian  owned  land  on  a  reservation. 

CONCLUSIONS 

The  LIBC  seeks  to  assert  control  over  MJ '  s  property  through  denial 
of  sewer  service,  which  is: 

Racial  discrimination  in  violation  of  the  Consent  Decree. 

Racial  discrimination  in  violation  of  signed  agreement  with 
the  EPA. 

Racial  discrimination  in  violation  of  DOE  requirements 
associated  with  grants. 

Racial  discrimination  in  violation  of  MJ's  civil  rights  as  a 
landowner  and  taxpayer. 

Usurpation  of  Whatcom  County's  sole  authority  as  relates  to 
zoning  and  planning  jurisdiction  over  non-Indian  land  owned  in  fee 
simple. 
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Sandy  Point  Water  Emergency  Facts 

...Lummi  Indian  Business  Council  (LIBC)  purchased  a  fee  simple 
lot  in  Neptune  Heights  under  an  assumed  name,  about  two  to  three 
years  ago.  Dropped  a  production  well  within  100  feet  of  the  Sandy 
Point  Improvement  Company  (SPIC)  well  into  the  same  aquifer.   The 
SPIC  well,  established  in  1971,  is  the  source  of  water  for  550 
full-time  families  living  in  the  Sandy  Point/Neptune  Heights 
area,  plus  an  additional  150  hook-ups.  It  appears  excessive  water 
was  pumped  by  this  well  over  six  week  period,  creating  a  water 
emergency. 

...Construction  of  the  new  LIBC  well,  which  began  pumping  in  July 
of  1994,  is  on  fee  simple  land  and  has  not  been  reverted  back  to 
Trust.   An  industrial  100  KW  Generator,  an  industrial  cyclone 
fence  (which  originally  had  razor  wire  around  the  top  and  LIBC 
armed  guards),  an  80,000  gallon  steel  tank  were  all  installed 
without  proper  County  and  State  permits  in  a  residentially  zoned 
neighborhood.   No  conditional  use  permit,  no  well  drilling 
permit,  no  discharge  permit. 

...a  Stop  Work  order  was  issued  by  the  County  and  was  ignored 
about  a  year  and  a  half  ago.   County  did  not  enforce  the  order. 

...Initially,  when  the  LIBC  fish  hatchery  was  constructed,  the 
LIBC  used  23  gallons  per  minute  provided  from  the  old  SPIC  well, 
which  is  now  dry.   Then  they  dropped  their  own  small  well  which 
pumped  23  gallons  per  minute  and  was  used  part  time  to  supply 
water  for  their  fish  hatchery,  which  we  understand  was  for  a 
somewhat  smaller  operation  than  the  current  hatchery.   Then  they 
dropped  this  production  well  into  aquifer  supplying  SPIC  water. 

...LIBC  installed  a  20  Horsepower  pump  capable  of  pumping  300- 
plus  gallons  per  minute,  which  we  understand  had  been  running 
during  this  dry  weather  from  mid-April  and  May  between  12  and  22 
hours  per  day  and  was  only  reduced  to  about  half  the  volume  when 
the  Federal  pressures  began. 

...The  SPIC  well  has  a  15  horsepower  pump  with  capacity  of 
pumping  up  to  230  gallons  per  minute  and  is  run  at  three  hour 
intervals  currently  this  summer  to  try  to  stabilize  the  aquifer 
and  assure  an  adequate  supply  water  to  550  homes  in  the  Sandy 
Point  area,  including  some  30  to  40  Lummi  residents. 

. . .End  result  of  the  apparent  excessive  water  being  pumped  for  a 
month  and  a  half,  which  has  been  confirmed  by  auditory  valve 
sounds  and  professional  visual  outflow  inspection,  is  a  serious 
water  emergency  for  550  residents  involved,  creating  a  potential 
health  and  safety  hazard.  Initially  it  was  estimated  we  had  one 
week  supply  remaining.   Area  residents  responded  immediately  to 
the  water  usage  cut  back  notice,  reducing  their  consumption  by 
nearly  half,  according  to  Elden  Balzer,  SPIC  Maintenance 
Supervisor. 
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Sandy  Point  Water  Emergency 
Page  2 

...Lununi  Indian  Business  Council  is  claiming  they  are  using  this 
water  to  support  their  fish  hatchery  as  provided  by  the  Point 
Elliott  Treaty  of  1855.   However,  they  have  stated  they  are 
currently  using  up  to  80  GPM.   With  and  estimated  pumping  at  200 
to  300  GPM,  up  to  220  GPM  of  precious  water  was  being  wasted, 
going  through  the  LIBC  Sewer  system  and  into  Lummi  Bay. 

...Elden  Balzer  has  spoken  with  Skookum  Fish  Hatchery  in  Nooksack 
in  the  past  and  described  the  LIBC  Hatchery.   They  confirm  that 
no  more  than  50  to  80  gallons  per  minute  would  be  required  to 
support  the  hatchery.   Others  have  said  80  GPM  is  too  high. 

...In  addition  to  creating  a  potential  health  hazard  for  the  550 
residents  of  the  Sandy  Point/Neptune  Heights  area,  a  professional 
water  hydrologist  says  there  is  danger  of  ruining  the  existing 
aquifer  and  well  systems,  with  the  potential  of  sucking  in  sand 
and  sea  water  into  the  systems,  if  the  aquifer  is  pumped  too  low. 

Meetings  between  the  LIBC  and  Congressman  Metcalf  and  Senator 
Gorton  have  been  held,  as  well  as  meetings  including  SPIC  and 
LIBC.  The  wasting  of  water  by  LIBC  has  diminished,  apparently 
cut  by  about  one  half,  according  to  Elden  Balzer  and  the  Sandy 
Point  Community  has  done  an  excellent  job  of  conserving  water, 
but  the  aquifer  is  still  dangerously  low,  with  the  hottest  and 
highest  use  months  of  July  and  August  still  ahead. 

...The  problem  of  the  illegal  well  on  fee  simple,  residentially 
zoned  property,  without  proper  permits  from  the  County  and  the 
State  still  exists. . .with  a  Stop  Work  order  being  ignored. 
Precious  water  is  still  subject  to  being  wasted. 

...It  is  SPIC's  speculation  the  excessive  water  pumping  by  the 
LIBC  was  in  retaliation  over  the  granting  of  building  permits  for 
the  Sandy  Point  area  by  the  Department  of  Ecology  and  the  State 
Health  Department.   The  LIBC  excessive  well  pumping  coincides 
with  the  granting  of  these  permits.   There  has  been  a  building 
moratorium  for  several  years  over  the  water  issue,  where  several 
property  owners  have  been  paying  taxes  on  their  land,  but  have 
been  unable  to  build.   This  essentially  has  been  confirmed  by 
Henry  Cagey  in  his  anti  fee  simple  property  growth  position. 

...The  Sandy  Point  well  has  been  in  service  since  1971.   Each 
year  the  aquifer  has  been  drawn  down  during  the  summer  months  but 
not  to  the  current  dangerously  low  levels.   It  is  not  a 
coincidence  the  well  has  been  seriously  depleted  since  the 
illegal  LIBC  well  was  put  into  operation.   Some  550  families  are 
threatened  with  potentially  being  deprived  of  their  right  of  a 
fresh  water  supply,  plus  jeopardizing  their  health  and  safety. 
If  the  LIBC  well  is  allowed  continued  operation  at  the  current 
pumping  rates  the  aquifer  will  likely  not  recharge  this  winter. 
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Sandy  Point  Water  Emergency 
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. . .We  need  to  get  some  teeth  back  into  the  laws  which  govern  fee 
simple  property.   The  Stop  Work  Order  for  operating  the  LIBC  well 
should  be  enforced  by  County  and  State.    Federal  officials  and 
Department  of  Interior  authorities  are  encouraged  to  withhold 
funds  to  LIBC  until  they  correct  their  unfriendly  activities 
toward  SPIC.   We  need  this  violation  of  our  civil  and  property 
rights,  as  guaranteed  by  the  Constitution  and  Bill  of  Rights,  to 
end. 

A  long  term  solution  is  still  required.   We  need  an  independent 
off-reservation  boundaries  water  source,  without  resistance  from 
the  LIBC,  to  augment  our  current  water  supply  which  has  been 
seriously  threatened. 

This  preliminary  information  prepared  by: 


Earle  Baker,  Chairman 

Sandy  Point  Property  Owners  Committee 

June  25,  1995 
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LUMMI  INDIAN  BUSINESS  COUNCIL 

2616  KWINA  ROAD  •  BELLINGHAM.  WASHINGTON  98226-9298  •  (360)  384)489 
DEPARTMENT EXI 


hOH  IMMEDIATE  RELfiASE  riesday,  September  21.   1^96 

Contact:    Jewell  "Praying  Wolf"  James  or  Frederick  I  ane    202/  628-1 151 

AFTER  FIVE  HUNDRED  YEARS,  INDIAN  NATIONS  STIl.L  CONSIDERED 

INCOMPETENT  TO  GOVERN  THEIR  PEOPLE,  THEIR  I  AND. 

AND  THEIR  DOMAIN 

The  Lumml  Indian  Nation  and  many  of  its  peers  from  the  Pacific  Northwest,  as  well 
as  other  areas  of  the  United  States,  are  outraged  over  the  current  focus  of  a  hoaring 
before  the  Senate  Committee  on  Indian  Affairs,  as  demanded  by  Senator  Slade 
Gorton  (R-WA).    During  the  104th  Congress,  Gorton  has  introduced  one  anti  Irjdian 
rider  after  another  to  accomplish  his  anti-Indian  goals  -  "waiving  Indian  Tribal 
sovereignly". 

Duting  the  Senate  Appropriations  Committee  mark-up  of  the  FY  1997  Interior 
Appropriations  Bill,  Senator  Gorton  introduced  section  329,  an  expanded  version  of 
section  115  a  rider  attached  to  the  FY  1996  Interior  Appropriations  Bill  which  will 
penalize  the  Lummi  Indian  Nation  and  other  Tribes  in  the  State  of  Washingfon  If  they 
deny  non-Indians  within  their  Reservations  boundaries  due-process.    At  this 
juncture  during  the  proceedings,  Gorton  was  asked  by  his  fellow  Senate  colleague;-, 
to  withdraw  section  329.    He  agreed  with  the  condition  that  the  Senate  Committee 
on  Indian  Affairs  hold  hearings  on  "sovereign  immunity"  which  in  and  of  itself  was 
wli3t  the  Tribes  had  always  asked  Congress  dc«to  -  provide  a  forum  for  the  Tribes, 
non-Indians,  and  government  entities  to  bring  forward  mutual  concerns  and  work 
tojieth?!/  towards  the  resolutions  -  not  use  Congress  as  a  killing  field  of  Indians 
peoples'  sovereign  rights.    Tribal  governments  had  not  been  afforded  an  opportunity 
to  address  the  concerns  of  the  Congress,  the  States,  or  the  non-Indians. 
Consultation  was  but  a  small  request  by  Tribal  governments  prior  to  the  seek  and 
destroy  attitude  which  has  been  the  agenda  of  the  anti-Indian  sentiment  in  Congress 
during  this  session. 

For  the  September  24th  hearing,  Senator  Gorton  has  brought  in  special  witnesses 
from  several  different  states  while  only  five  tribal  leaders,  representing  the  several 
hundred  Indian  nations,  and  more  than  four  hundred  Alaskan  Indian,  Eskimo,  and 
A!eut  Nations  were  scheduled  to  testify  , 
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According  to  Henry  Cagey,  Chairman  of  the  Lummi  Indian  Nation  -  Bellingham, 
WA... "Tribal  leaders  recognize  that  many  of  the  complaints  are  from  non-Indians 
who  willingly  bought  land  inside  Indian  reservations  and  then  demanded  rights  to 
develop  the  lands  without  regulation  by  tribal  or  other  .local  governments.  On  the 
Lummi  Reservation  non-Indians  have  fought  our  tribe  over  the  development  of 
unstable  shorelines,  and  no  matter  what  we  presented  as  justifiable  evidence  why 
this  should  not  occur,  they  resisted  our  authority  and  have  constantly  filed  lawsuits 
against  our  nation,  claiming  discrimination  was  the  reason  we  did  not  authorize  the 
extension  of  the  impacted  sewer  facilities." 

Chairman  Cagey  continued,  "Indian  leaders  recognize  that  the  primary  question  is 
whether  or  not  we  are  competent  to  govern  our  lands,  our  people,  and  all  civil 
actions  within  our  domain.    Non-Indians,  and  several  U.S.  Congressmen,  do  not 
believe  Indians  should  have  jurisdiction  over  non-Indians,  regardless  of  the  actions 
in  question.  All  tribes  contend  that  anytime  anyone  enters  another  governments' 
jurisdiction,  they  are  subject  to  that  governments'  laws  and  regulations.  It  is  no 
different  when  non-Indians  enter  reservations.  When  Indians  leave  the  reservations 
the  same  principle  applies  to  their  actions.  When  you  drive  into  the  Lunimi 
Reservation  or  buy  land  inside  our  boundaries,  then  you  are  subjected  to  our 
jurisdiction". 

According  to  Gerald  James,  Policy  Director  of  the  Lummi  Treaty  Task  Force,  "The 
hearing  is  insulting  because  the  debate  is  over  five  hundred  years  old.    Right  after 
Columbus  discovered  the  new  worid  the  question  was  whether  or  not  Indians  had 
the  capacity  of  reason  to  manage  their  own  affairs.  This  hearing  only  proves  that  the 
question  is  not  answered,  and  there  are  those  who  hold  this  legal  fiction  to  be  true. 
We  have  the  same  rights  as  non-Indians  to  develop  our  own  government,  based  on 
the  needs  of  our  people". 

Ron  Allen,  Chairman  of  the  Jamestowin  S'Klallam  Tribe  and  President  of  the  National 
Congress  of  American  Indians  stated,  "This  hearing  has  the  effect  of  undermining 
tribal  sovereignty  and  implementing  termination  of  tribal  self-governance  by 
legislative  riders.   This  is  an  anachronism  that  is  completely  unacceptable.  The 
Congress  and  Presidency  have  both  issued  numerous  Indian  Policy  Statements  that 
support  tribal  self-determination  and  self-governance.  The  policies  were  honorable, 
but  using  appropriation  riders  to  secure  a  change  in  law  without  the  benefits  of 
public  hearings  is  most  definitely  a  denial  of  due  process.  In  1871  this  was  a  tactic 
that  denied  the  President  and  Senate  their  treaty-making  powers;  an  appropriation 
rider  of  1871.  This  appropriation  rider  tactic  is  the  anachronism." 

Merie  Jefferson,  Director  of  the  Lummi  Indian  Natural  Resources  Department  agreed 
with  Mr.  Allen.   Jefferson  said,   "This  is  what  happens  when  a  1996  Interior 
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Appropriations  Bill  rider  is  used  to  penalize  Indian  people  for  having  water  rights 
secured  by  Federal  law  and  the  non-Indians  want  the  water  for  their  personal  use. 
The  non-Indians  made  it  look  like  they  were  the  victims  when,  in  fact,  they  were 
illegally  taking  Indian  water.  In  addition  the  non-Indians  did  not  have  a  state  water 
permit.  The  Lummis  were  made  to  look  like  the  villains,  the  non-Indians  were  the 
poor,  little  victims.  This  is  called  "stealing  the  injury". 

Lummi  Treasurer,  Darrell  Hillaire  was  quoted  to  say,  "To  remove  the  sovereign 
immunity  of  the  Indian  tribes  would  subject  the  tribes  to  endless  and  frivolous 
lawsuits  by  all  citizens  seeking  to  increase  non-Indian  real-estate  ventures  on  Indian 
Reservations.  Most  of  these  lawsuits  are  driven  by  greed.  One  lawsuit  can  cost 
several  million  dollars  and  consume  a  couple  of  decades,  as  in  the  case  of  water 
lawsuits.  All  governments  need  the  power  to  limit  the  ability  to  be  sued.  This  is  a 
critical  power  to  the  poverty  stricken  Indian  governments". 

Mr.  James  finally  added,  "The  U.S.  Congress  created  the  land  ownership  problem  on 
the  Indian  Reservations.  The  Indian  Land  Consolidation  Act  of  1984  did  not  resolve 
the  problems.  These  hearings  should  prove  that  the  U.  S.  Congress  should  issue  a 
moratorium  on  land  sales  inside  Indian  Reservations,  at  least  all  sales  made  to  or  by 
non-Indians  to  non-tribal  persons  or  corporations.  This  moratorium  should  continue 
until  the  Congress  can  correct  the  laws  to  protect  the  intent  of  the  reservations. 

The  United  States  has  negotiated  over  seven  hundred  treaties  with  the  tribes,  and 
ratified  367  of  those  treaties,  and  all  under  the  power  of  the  U.S.  Constitution  itself. 
These  treaties  are  govemment-to-govemment  contracts  and  binding  upon  both 
parties.    This  is  a  duty  the  United  States  owes  to  the  tribes  under  the  Trust 
Responsibility.  The  reservations  were  set  aside  for  the  Indians'  exclusive  use  by 
special  provisions  of  most  of  the  treaties  ratified  by  the  U.S.  Senate". 


■■*•>»**>**>**************•■•*■■ 
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SOME  SOVEREIGN  IMMUNITY  PROBLEMS 

By  Linnea  Smith 

8/17/96 

Sovereign  Immunity  for  Indian  tribes  has  adversely  affected  so  many  areas  of  my  life  as  a 
non-tribal  fee  land  owner  whose  property  lies  within  the  exterior  boundaries  of  the  Lummi  Indian 
Reservation. 

1.  Denied  access  to  tribal  laws  (Codes,  Ordinances,  Resolutions)  which  affected  non- 
Indians.  Denied  access  to  tribal  years  end  financial  reports.  The  accountability  required  of 
other  governments  (county,  state  and  federal)  through  the  Freedom  of  Information  Act  is  not 
possible  when  sovereign  immunity  and  the  Indian  Self-Government  Act  are  in  force. 

In  1992  I  wanted  to  read  the  tribal  laws  to  follow  up  on  a  rumor.  I  had  been  told  from  several 
different  directions  that  the  Lummis  were  rebating  the  utility  tax  on  phones  and  electricity,  (which  we 
all  had  to  pay  to  the  tribe)  to  tribal  members,  if  they  kept  their  receipts  and  turned  them  in  at  the  end 
of  the  year.   I  was  told  that  I  had  to  make  a  written  formal  request,  stating  specifically  what  it  was  that 
I  was  looking  for,  and  then  there  would  have  to  be  a  formal  determination  whether  I  could  access  the 
material.  I  said  fine,  filled  out  the  forms  asking  that  I  be  allowed  access  to  laws  (ordinances,  codes, 
resolutions)  passed  from  1985  to  present  (1992),  and  was  denied  twice.  I  then  sent  letters  out  to 
every  political  official  and  agency  I  could  think  of  for  help.  The  Washington  State  Govemor's  Office 
of  Indian  Affairs  even  tned  to  access  the  information  for  me,  but  they  were  told  that  Self  Government 
Indian  Tribes  were  not  under  the  Freedom  of  Information  Act  or  the  Privacy  Act,  and  did  not  have  to 
respond  with  information.  Finally  the  BIA  agreed  to  send  me  copies  of  all  the  Lummi  codes, 
resolutions,  ordinances,  etc.  that  they  had  on  file  for  the  period.  (Immediately  after,  the  tribe  wrote 
and  said  I  could  access  the  information  ~  if  I  would  tell  them  exactly  what  I  was  looking  for,  they 
would  get  it  for  me.) 

I  was  again  den:ad  access  to  tribal  laws  and  full  tribal  budget  financial  information  in  1995 
The  tribal  Squol  Quol  newspaper  had  reported  that  a  payment  made  by  the  Sandy  Point  Improvement 
Company  (I  am  a  member)  to  the  tribe  was  over  $39,000.00  less  than  what  I  knew  had  actually  been 
sent  to  the  tribe.  Additionally,  tribal  casino  revenues  were  listed  as  "$0",  when  I  knew  that  by  reported 
contract  they  should  have  been  at  least  $10,000  per  month.  In  an  eariier  Squol  Quol,  in  January  of 
1993,  a  tribal  donation  to  the  non-tribal  fire  department  where  I  am  a  First  Responder  volunteer  was 
published  as  being  $20,000  when  the  amount  actually  received  by  the  department  was  $10,000.  The 
explanation  by  the  tribal  accounting  office  for  these  entries  were  astonishing. 

According  to  Bob  Williams  of  the  Freedom  Foundation,  in  his  weekly  report  to  a  talk  show 
program  regarding  waste  in  govemmenl  spending,  which  I  heard  on  my  car  radio  this  week,  the  State 
of  Washington  is  losing  approximately  53  million  dollars  in  taxes  on  cigarettes  sold  to  non-tribal 
members  this  year  from  sales  on  Indian  reservations.  This  is  up  from  23  million  in  1991.  Apparently 
it  is  now  believed  that  organized  crime  is  finding  this  very  attractive.  According  to  Mr.  Williams,  the 
State  Patrol  and  State  Revenue  Office  both  say  that  they  have  other  priorities  than  to  enforce  this 
particular  law  under  our  present  govemor.  The  Governor  apparently  believes  he  is  helping  tribes  by 
winking  at  the  law.   Instead,  I  believe  that  he  is  encouraging  them  in  criminal  behavior.  Sovereign 
immunity  encourages  cnminal  activity  when  access  to  information  is  denied  under  laws  which  are  not 
allowed  under  any  other  US  government  entity.  Tribal  councils  are  also  business  councils  -  they  are 
in  business  as  well  as  in  government  ~  and  with  sovereign  immunity  and  no  separation  of  powers 
required,  it  is  not  surpnsing  that  organized  crime  is  becoming  very  interested. 

2.  Sovereign  Immunity  denies  due  process  to  non-tribal  members. 

There  is  no  separation  of  powers  between  tribal  administration  and  tribal  court.  Tribal  judges 
are  hired  and  fired  by  tribal  council  members  I  cannot  vote  for.  Tribal  laws  are  not  accessible  to  non- 
tribal  members.  In  1991  I  was  seived  papers  which  demanded  that  I  must  appear  in  tribal  court  within 
four  hours.  When  these  papers  are  delivered  by  a  tribal  policeman  with  a  gun  on  his  hip,  you  don't 
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ignore  them.  When  I  did  go  to  tribal  court,  I  told  the  judge  that  I  did  not  believe  he  had  jurisdiction 
over  me,  that  the  notice  was  too  short  and  the  I  had  been  able  to  reach  only  one  of  the  Board 
members,  so  I  could  not  speak  for  any  of  them.   I  had  to  listen  to  a  long  harangue  from  the  tribal 
judge,  stating  that  he  did  have  jurisdiction  over  me,  etc.,  and  wanting  information  which  I  was  unable 
to  give,  since  I  wasn't  able  to  contact  the  Board  members. 

In  1993  our  little  water  association  of  38  members  was  sued  by  the  tribe  In  tribal  court    I  am 
the  Secretary-Treasurer.  There  was  no  court  reporter.  The  tapes  of  the  six  hours  of  testimony  at  a 
pre-trial  hearing,  which  had  been  very  damaging  to  the  tribe  and  which  had  been  only  in  tribal 
possession,  were  all  blanked.  Depositions  of  tribal  experts  were  very  hard  to  come  by  (one  partial 
one  was  finally  taken,  of  the  several  asked  for).  Reports  due  to  us  under  discovery  process  rules  in 
other  courts  were  denied  by  tribal  attomeys.  We  had  to  ask  for  a  hearing  before  the  judge,  and  judge 
finally  told  the  tribal  attomey  that  we  were  due  the  information  -  whereupon  the  case  was  dismissed 
by  the  tribal  council  that  very  evening.  Sovereign  immunity  leaves  no  opportunity  for  redress  of  our 
expenses  unless  the  tribe  agrees! 

After  I  purchased  a  set  of  tribal  laws  from  the  tribal  court  clerk  in  1995,  the  clerk  told  me  that 
she  and  the  chief  of  tribal  police  were  reprimanded,  the  code  books  were  removed  from  the  court 
clerk's  office  to  the  tribal  attorney's  office  in  town,  and  all  requests  for  access  to  tribal  laws  now  had  to 
go  through  the  tribal  attomey.  (Kind  of  nice  to  be  tribal  attomey  and  also  be  able  to  limit  access  to 
the  laws!)  When  I  called  the  law  office  to  access  the  information,  I  was  told  that  I  must  talk  with  one 
specific  attorney,  and  he  was  out  of  the  office. 

Under  sovereign  immunity,  cost  to  pursue  litigation  in  non-tribal  federal  district  court,  should 
the  tribe  agree,  is  prohibitive.  Federal  District  court  is  in  Seattle.  Local  attorneys  don't  usually 
practice  there,  Seattle  attomeys  are  more  expensive.  Travel  time  to  Seattle  becomes  a  big  factor  ~ 
working  people  needing  to  testify  or  wishing  to  attend  a  proceeding  must  take  a  whole  day  off  work  (or 
several  days)  to  pursue  justice.  Lack  of  access  to  the  local  court  system  is  a  denial  to  non-tribal 
members  of  the  due  process,  equality,  and  fairness  enjoyed  by  all  other  US  citizens. 

3.  County  and  state  laws  and  regulations  for  fee  lands  are  ignored  under  sovereign  immunity. 

A  tribal  council  member  purchased  land  zoned  rural  5  acres  beside  our  single  family 
residential  zoned  neighborhood  and  put  in  a  trailer  campground  with  42  hookups.  He  told  the 
neighbors  he  planned  to  do  this.  Neighbors  complained  to  the  BIA  and  asked  that  the  land  not  go 
back  into  trust.  The  BIA  checked  with  the  tribal  council  member  and  the  tribal  planning  department, 
both  of  whom  said  no  such  thing  was  planned  at  that  time.  Within  months  of  the  land  going  back  into 
trust  the  RV  trailer  campground  became  a  reality.  Additionally,  the  tribal  council  member  paid  for 
only  two  sewer  and  water  hookups. 

Other  instances  of  spot  zoning  by  the  tribe  include  locating  a  tribal  fish  processing  plant,  a 
casino,  and  a  bingo  hall,  in  the  middle  of  a  residential  community  that  had  a  waiver  by  the  county  for 
only  the  existing  small  grocery  store,  restaurant  and  boat  launch/storage  business.  Also  a  tribal  gas 
station  with  in-ground  storage  tanks  was  place  in  the  middle  of  a  flood  plain  and  agricultural  area. 

4.  Non  Indians  have  no  recourse  toward  Tribal  officials  and  their  actions  under  sovereign 
immunity. 

In  1993  our  Georgia  Manor  Water  Association  drilled  a  replacement  well    The  tribal  police 
served  papers  and  demanded  the  drilling  be  stopped,  even  though  we  had  all  the  necessary  state 
permits  to  drill.  When  the  sheriff  backed  us  up,  we  and  the  well  driller  were  served  a  summons  to 
appear  in  tribal  court  at  4:30  that  afternoon  (the  notice  was  served  at  4:30!)  We  had  a  hard  time 
getting  a  driller.  Local  ones  had  been  threatened  with  confiscation  of  equipment  if  they  drilled  for  a 
non-Indian  on  the  reservation.  Even  with  our  letter  from  the  prosecuting  attorney's  office  as  to  how 
the  sheriff  would  respond,  they  wouldn't  drill.  We  had  to  go  to  the  Seattle  area  to  get  the  driller. 


1130 


In  1994  the  tribe  drilled  a  well  and  put  in  a  well  house  on  a  lot  in  the  single  family  residential 
plat  of  Georgia  Manor  which  was  approximately  120  feet  from  our  Georgia  Manor  Water  Association 
well.  Our  well  is  on  a  well  site  behind  the  plat.  They  removed  our  water  association's  metal  survey 
stakes  which  were  driven  into  the  ground  when  they  put  in  a  fence  around  their  lot.  (I  noted  the 
removal  of  the  stakes  to  one  of  the  workers  -  they  said  it  was  all  right  --  they  were  replacing  the 
stakes  when  they  filled  in  the  holes!) 

As  a  former  member  of  the  tribal  sewer  and  water  district  Board,  I  have  been  asked  to  help 
non-Indian  property  owners  to  help  them  get  the  service  they  are  supposed  to  be  able  to  get  without 
problem  from  the  district.  For  instance  one  lady  had  paid  the  sewer  connection  fee  for  her  house  at 
the  beginning  of  the  sewer  district,  and  had  been  paying  full  sewer  fees  for  nine  years  without 
receiving  any  sewer  services,  but  was  being  told  she  must  pay  several  hundred  dollars  more  to  have 
a  sewer  stub  put  in  to  service  her  house.  The  stub  showed  on  the  sewer  "as  built"  plans,  but  was 
missing  in  actuality,  when  she  tried  to  hook  up  to  the  sewer.  Another  instance  was  a  lady  who  had 
paid  stand-by  charges  for  sewer  for  10  years,  but  was  denied  hookup  on  the  basis  that  she  did  not 
have  a  tribally  approved  water  source.  (The  county  had  approved  her  water  source  ~  a  well  on  an 
adjoining  property.) 

My  neighbor  called  me  (I  am  on  the  County  Sheriffs  Citizen  Advisary  Committee)  when  a 
tribal  officer  chased  visiting  second  graders  from  his  wife's  school  class  up  his  steps  from  the  beach, 
telling  them  they  were  on  tribal  beach  and  couldnl  t>e  there.  The  officer  stayed  on  the  owner's 
property  at  the  cliff  top  and  argued  for  some  time.  The  owner  was  very  distraught  and  wanted  to 
know  if  his  understanding  was  correct  that  Georgia  Manor  owned  the  beach  (we  do  ~  to  the  mean 
high  tide  level).  The  officer  was  claiming  ownership  to  the  vegetation  line  -  the  top  of  the  cliff!   I 
suggested  the  owner  call  and  talk  to  the  sheriff  directly  about  the  incident. 

5.  Sovereign  immunity  allows  tribes  to  ignore  EPA  and  other  environmental  regulations. 

Tribal  officials  acknowledged  on  a  Jeff  Kent  talk  show  that  I  listened  to  last  year,  that  they  did 
not  have  the  environmental  permits  for  the  tribal  gas  station  with  in-ground  gas  tanks  that  they  built  at 
the  comer  of  Slater  and  Haxton  Way,  (which  would  have  been  required  of  all  other  US  citizens  prior 
to  building).  The  station  is  built  on  fill  brought  in  to  the  middle  of  agricultural  field  crop  land,  is  built  on 
a  flood  plain  that  is  several  feet  under  water  during  flooding  of  the  Nooksack  River  when  the  dikes 
overflow,  and  is  surrounded  with  water  during  winter  rains. 

The  tribe  built  a  Head  Start  office  building  over  the  still-in-ground  gas  tanks  from  an  old  gas 
station,  and  when  asked  by  the  contractor  if  he  shouldn't  remove  the  tanks,  as  required  by  EPA,  they 
said  no,  cover  them  up.  EPA  was  contacted  by  our  local  fire  chief  at  the  time,  and  they  did  not  do 
anything,  according  to  the  chief  in  a  conversation  I  had  with  him  several  years  ago.  Later,  I  told  the 
EPA  representative  who  was  out  checking  on  our  local  fire  department  in-ground  diesel  tank  which 
had  to  be  removed,  atxjut  the  tanks.  As  far  as  I  know,  the  EPA  still  did  nothing. 

The  tribal  Lummi  Shore  Road  restoration  project  manager  stated  at  a  hearing  I  attended  that 
the  road  would  be  built  to  "Lummi  Nation  environmental  standard". 

It  seems  very  wrong  and  very  counterproductive  that  tribes  should  be  allowed  standards 
different  from  the  those  required  of  the  rest  of  the  US.  I  believe  that  Sovereign  Immunity  is  the 
biggest  guarantee  of  continuing  that  lack  of  accountability  or  responsibility.  Removing  it  would  make 
tribes  and  their  representatives  more  responsible,  and  would  allow  due  process  equality  and  recourse 
for  those  affected  by  Sovereign  Immunity.  We  allow  and  encourage  our  children  to  grow  up  and  take 
full  responsibility  for  their  actions.  Why  not  tribes? 


AjJtuZt^ 


lea  G.  Smith 

38  Leeward  Way,  Bellingham,  WA  98226 
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STATE  OF  WASIPNOUiN 

GOVERNOR'S  OTUCJ.  OF  INDIAN  AFFAIRS 

605  IVh  Ave.  5,  Suite   112     •     MS:  PF-14 

Olyirp'f.  Wa^higion  9»S04 

(206)  7532411     •     (SCAN)  234-2411 


April  27,    1992 


Ms.  Linnea  G.  Smith 
2808  Leeward  Ways 
Bellingharo,  WA  98226 

Dear  Ms.  Smith: 

Thn  Oovernor  hns  rf>vlowf»d  your  lottpr  of  March  3,  1992,  and  asked 
me  to  respond  on  his  behalf.  Since  receiving  your  letter  from  the 
Governor's  Office,  we  have  taken  several  steps  to  address  your 
concerns. 

We  called  the  Lummi  Indian  Tribe  and  requested  any  and  all  laws 
that  would  prohibit  them  from  disclosing  the  information  you  have 
requested.  After  several  attempts  to  obtain  this  information,  we 
received  a  letter  from  them  citing  the  Jaw  which  does,  in  fact, 
restrict  access  to  the  tribe's  records,  documents,  and  files. 

The  Lummi  Tribe's  letter  cited  Public  Law  102-184,  the  Tribal  Self- 
Governance  Demonstration  Project  legislation.  In  that  legislation, 
tribal  governments  are  exempt  from  both  the  Privacy  Act,  5  USC 
552a,  and  the  Freedom  of  Information  Act,  5  USC  552.  Article  II, 
Section  7a  of  the  Self -Governance  Compact  governs  the  disclosure  of 
documents,  and  these  exemptions  allow  the  tribes  unilateral  ability 
to  restrict  documents  of  tribal  origin.  The  State  has  no  authority 
in  this  matter. 

Under  the  terms  of  the  Centennial  Accord,  the  State  of  Washington 
has  formally  recognized  the  tribes  on  a  government-to-government 
basis.   We  respect  their  right  to  be  self-governing. 


Sincerely, 


Michelle^guj 
Executive  Dlrlt 

MA:rn 


1132 
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lUltfiljhan.,     WA     :>ei20 

Januars-  1'4,  lri?2  ,  ,  ,  ,».j|v'i, 

na.  ?ylvli  Snutf/  Ret   lirnlsl  of  Rrqutrl  to  •cc»»«  LIBC  ,  '..^ri  is 

Hanag^r,  Rpccrds  and  Archives  tirdinarice*,  RvBolutlons,  and  Cod»;.v^^,i 

Luttal  Indian  Business  Council  Revisions                 ^^  /  >4  jw  >y' I 

2616  Kwlnn  Rend  '■  "r 'jl^" ,  ^M'M 

Bvillnghan,  WA  96226  .:«^ijs 

Dear  Mb.  Sauteri  ■  '':?' %^'-?'i1>^^ 

■■*  I  ft-ceiv«?d  youf  nullllrairon  ypplpfdny,  it-gatdlng  ay  «rltt»n  raquMt  o|j' 
January  B,  1992,  etatlng  that  I  nay  not  have  access  to  the  requested  Luaai  V^i^-^. 
Indian  Business  Council  ordinances,  resolutions  or  chancies  In  code  Iroa  190%  * '  • 
199^'.  Tne  cc>irinierit  on  the  denial  Btntee  that  *Our  attorney's  have  adviaed  «■  -  . 
that  these  records  are  restricted  by  federal  and  tribal  law  to  the  use  of  the  ''-, 
tribe  or  its  appointed  agents.  <SS  per  CF.  I  1-17-92*  ^    '.'■"■ '^ 

*•'    I  doubt  that  there  is  such  a  federal  statute,  regulation,  or  ruling»  Ctf 
even  a  Luaml  tribal  regulation  irnt r Ictlng  arcesr  to  those  records  by 
non-Indians  (and  I  aseuae  also  barring  Indians  who  are  not  Lumai  tribal    f'  "f^ 
meabers  from  accessing  the»».   If  there  are  federal  or  LIBC  regulations       ' 't^ 
restricting  access  to  the  Luaai  Indian  Business  Council  rules,  regulations, 
resolutions,  ordinances  and  codes,  vill  you  please  shov  ae  by  sending  copies 
of  them  and  the  citations  for  the*,  and  I  will  certainly  abide  by  the 


4^ 


restrictions.  v-  ,^<»^,iAri 

However,  if  there  is  no  docuaentatlon  regarding  restriction,  I  would  urgf.  J 
that  you  allow  access.  ..  '^V.i  ■.> 

$  Sincerely,  •'*J^ 


Ldnnea  G.  Salth 
cc^  Henry  Cagey,  Chalraan,  Luaai  Indian  -Business  Council 


\ 


s*. 
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280e,Lee»Brd   Way 
P^ningham,    WA   90226 
March   3,    1992 


Sylvia  SauLer 

Records   and   Archives  Hanager 
2616  Kvlna  Road 
RvllUghitM,    VA  nr\77f. 

V*mr   Ms.  Sautei t 


Ret  Accpss  to  Luaai  rules  and 
repulatione,  re8oluiions» 
cndes  and  oidl nances 


m 


I  would  api-teclate  anyihlrig  you  might  tip  able  to  do  to  help  ne  bcc»««  th» 
Luaai  Indian  BuBlness  Cctuncll  resoJuilons,  ordinances,  codes,  rules  and 
regulations. 


As  you  can  see  fioa  the  enclosed  lenponse  by  the  Lummi  Tribe  to  my  request 
for  acceae  to  irif or Bnttori,  thf-y  have  rrfuccd  arcess  to  thc'se  records  because 
they  say  that  they  are  prohibited  by  federal  lav  froa  discloRlng  thea.   ]f  thr 
Tribe  preiers  to  operate  its  governaent  in  secrecy  and  simply  doesn't  vanl  to 
allow  ae  or  other  non-tribal  aeabers  access  to  their  governmental  decisions, 
that  is  one  thing.   But  to  Ray  Umt  they  nie  piohlbitrri  by  federal  statute  froa 
allowing  access  to  tribal  resolutions,  codes  and  ordinances,  1  find  very  bard 
to  believe.  i":; 

'  >    ■ 

Enclosed  is  a  copy  oi  ay  request  of  January  8th  to  access  records,  and 
the  LuMml  Trltie's  denial  of  access,  which  I  received  January  23rd.   Also 
enoloitd  i*  a  rnpy  of  sy  letter  of  .Innuniy  ;'4th  asking  that  they  send  •*  copitl 
of  the  applicable  fedrinl  or  (ilbnl  slatu(f>p  ntid  rltnlions  tni  them,  which  they 
referenced  in  their  dr-nlnl.   Tn  dntr-,  I  have  lerelved  no  response  to  that 
letter.   Hy  final  enclosure  Is  a  copy  of  my  letter  of  Haich  3rd  to  the  Tribe, 
again  requesting  access,  and  also  indicating  a  willingness  to  abide  by 
restrictions  from  access,  if  they  do  indeed  exist. 


I  would  apprecinte  anything  you  might  du  to  help  me  access  Lummi  Indian 
Business  Council  governmental  records. 


.1  * 


Sincerely, 

Llnnea  6.  Smith  '  ■'''i'i. 


CO      H»nry  Cagey,    Chalraan,    Lu*al   Indian  Business  Councll--by  certified  a*!!    'v^ 
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2800  Leeward  Way 

Pellingham,  WA  98226  '<  „.  . 

March  3,  1992  ''  P% 

Hr.  Henry  Cagey,  CI.Bif»nn  Rp:   ArrfPS  to  LIPC  rppolutions   """* 
Luminl  Indian  BuslnE-es  Council  Ufdinancee,  and  Codt-8 

2616  Kwlna  Rond  .;,ii 

BelllnghBM,  WA  96226  Mailed  Certilled  --  Return  Receipt    :h| 

■■'■^ 
bear  Chairman  Cagey i  ,  ^» 

■!•!'  -fat-.  i\ 
EncloEPd  Bi  p  rnpipe  of  "y  .Inn«in»y  f^\h    iPt|Mppl  to  arcesB  Luaai  Tribal      jji^-. 
resolutions,  ordinances  and  ctitles,  the  l.inc.  denial  leceived  by  nf   on  January   i  '• 
23,  1992,  and  ay  responding  letter  oi  January  24,  1992  aeking  that  you  alio* 
access.   I  have  had  no  response  to  ay  January  24th  letter  Iroa  you,  Iroa  Hb. 
Sauier,  or  Iroa  the  Luaal  Indian  Business  Council.  .,   i 

I  aa  rfrirwlnq  wy  i«»i|iipp»  to  nrrerB  I.TPC  reFolutlonp,  ordinances,  and 
codes.   As  stated  In  ay  January  24lh  letter,  I  dcmbl  that  thr-ie  aie  lederal 
or  even  tribal  regulations  restricting  access  to  those  records.   If  there  W9      ' 
federal  or  LIBC  regulations  reetflctlrig  access  to  the  Luaai  Indian  Busineas 
Council  rules,  regulntlons,  rer.olut Ioup,  ordinances  and  codes,  will  you  please 
Eho»  ae  by  nendltig  copies  of  thea  and  tfie  citations  for  thea,  and  I  will 
certainly  abide  by  the  restrictions. 

However,  if  there  is  no  docuaentation  regarding  restriction,  I  requeal^  '-.^l^iv 

.cce«.;«, .  :'';?h:ii|;h'; 

J,'  Sincerely, 


|;  1/.nea  G.    S-ith  •■  «*         ;^ij 


cci   Sylvia  Snuter,  Manager,  Luaal  Records  and  Archives 
Dana  RaawuBsen,  Director,  Region  10,  EPA 
Wllllan  Black,  Superlnt^ndpnt,  Puqft  Sound  Aijency,  BIA 
Stanley  Speaks,  Superintendent,  Portland  Agency,  BIA 
Manual  Luhan,  Secretary  of  the  Interior 
Christine  Giegolre,  Director,  Washington  State  DOE 
Christine  Debbie,  Director,  Washington  State  DOH 
Daniel  WarnPt,  Chalraan,  Wh.itcoa  County  Council 
Booth  Gardner,  Governor,  Vaehlngtoii  State 
Ken  Elkenberry,  Attorney  General,  Washington  State 
Slade  Gorton,  Senator.  Hashington  State 
Al  Svlft,  Repreaentattve,  Washington  State 
Brock  Adams,  Senator,  Washington  State 
Ann  Anderson,  Senator,  Washington  Stat**  Legislature 
Dennis  Braddock,  Representative,  Washington  State  Legislature 
Pete  Kremen,  Representative,  Washington  State  Legislature 
Shirley  Van  Zanten,  Whatcoa  County  Txecutlve 
Judge  Barbara  Rothateln,  Federal  District  Court 
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2808  Lepward  WayB 
Bell Ingham,  WA  98226 
Harch  3,  1992 

William  Black 

Siip»rltitf>nil^n(,     riigrt  nnunii    hqrnr.y,     DIA  Rpi       Ai'crnn    ( ti    l.\ii*m(    iiilvii    aiirt 

3()0r>  CaJby   Avrinir  ipqiilnt  lonn,    Tr>nolutlonfl» 

Evvrett,    WA   98201  codes   and   ordinances 

D»ir  Sin 

I  would  B|>|>r  rrl  ntc  nnylhliiy  yfni  mliilil  hr  nhlr>  to  do  (o  help  mp  access  the 
Lumml  Indian  Bualneaa  Council  resoluiloiiR,  ordinances,  codes,  rules  and 
regulations. 

As  you  can  see  from  the  encloFsed  renponse  by  the  Lumml  Tribe  to  my  request 
for  access  to  Inlni mntlon,  they  hnvp  irfiinpd  nrcesa  to  thPOP  lecords  because 
they  say  ttmt  they  are  prohibited  by  iedeiel  law  from  disclosing  then.   If  the 
Tribe  prefers  to  operate  its  gi>vpinmeiit  In  fsecreny  and  simply  doesn't  vant  to 
allow  me  or  other  non^tribal  memtieis  ncr.ena  to  their  governmental  decisions, 
ttiat  is  ori«>  ttilrig.   But  to  nny  Ihnt  t  h«>y  ni  p  piohlhitpd  by  federal  statute  from 
allovlng  access  to  tribal  resolutions,  codes  and  ordinances,  I  find  very  hard 
to  believe. 

Enclosed  is  a  copy  of  my  request  of  Januaiy  8th  to  access  records,  and 
the  Lunmi  Tribe's  denial  of  access,  which  I  received  January  23rd.   Also 
enclosed  is  a  ropy  of  my  letter  of  Jnnuniy  24th  askltig  that  they  send  me  copies 
of  the  applicable  federal  or  tribal  statutes  and  citations  for  them,  which  they 
referenced  in  their  denial.   To  date,  I  have  received  no  response  to  that 
letter.   My  final  enclosure  Is  a  ropy  of  my  letlei  of  March  3rd  to  the  Tribe, 
again  requesting  acceos,  and  also  Indtrntlng  a  willingness  to  abide  by 
restrictions  from  access,  if  they  do  indeed  exist. 

I  would  appreciate  anything  you  might  do  to  help  me  access  Lummi  Indian 
Business  Council  governmental  records. 


Sincerely, 


^^^/c^iti^Z^ 


LlAnea  Q.  Smith 
cci   Henry  Cagey,  Chairman,  Lummi  Indian  Business  CDuncil--by  certified  mall 
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I.UMMI    INDIAN    nUSINIr.SS   (X3UNCIL 

2616  KWINA  HU   •  UELLINtil  lAM.  WASHING  I  ON  98^26-9398  •  (206)  734-8180 


in  AiiiMrtii 


March    26,    1992 


Ms.  Linnea  G.  Smith 
2808  Lppward  Way 
Belllngham,  WA  98226 

Dear  Linnea: 

I  have  been  asked  to  respond  to  your  request  for  ac:cess  to  the 
tribal  atchlves.  The  TrH>e  hnr:  a  qieat  many  different  functions 
and  topics  covered  by  its  reBolutlonB.  Some  of  these  are  clearly 
privileged  or  confidential  and  are  not  released  to  any  person. 
Others  are  freely  available  to  anyone  who  asks.  It  depends  a  great 
ileal  upon  I  lie  l«ipli'  Involverl.  r«ii  ex.Tmple,  n  i  nr.ol  nt  I  nii  qiving 
official  direction  to  the  tribal  attorneys  in  specific  litigation 
would  clearly  !>e  prlvlleqeil  and  not  nrrressihla  to  atiy  person. 
Likewise,  family  history  matters  which  often  c-ome  up  in  enrollment 
situations  have  always  been  treated  as  confidential  or  private  by 
the  Tribe.  On  the  other  hand,  t:oples  of  tribal  ordinances  are 
freely  available  to  anyone  willing  to  pay  the  costs  of  copying. 

The  tribal  ordinances  are  quite  extensive  and  copying  them  all 
for  you  would  run  into  considerable  expense.  If  you  could  specify 
the  ordinances  or  areas  with  wlili-li  you  ate  foncetned,  copies  will 
be  made  at  your  expense.  For  example,  do  you  want  a  copy  of  the 
tribal  juvenile  code?  If  you  do,  you  certainly  can  have  it. 
Likewise,  if  you  would  specify  the  areas  wliere  you  are  interested 
in  amendments  or  revisions  of  specific  code  sections  or  chapters 
that  will  help  focus  the  search  and  make  it  easier  to  respond  to 
your  request. 

A  blanket  or  "shotgnn"  request  for  access  to  "all  resolutions" 
for  example,  cannot  be  honored. 


lAVEBMt  0I«»10  JU«inAJEfTFHSO« 
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Ms.    Liniioa    n.    .Smith 
ri.ii':h    ?'■,     1  •»•>;• 
rage  -   2 

Plpan"  t""?;!!!}!!'!  eithot  In  wrlhiii')  or  by  tolf^i'luinp.  Unfnrtn- 
tiately,  1  wi  I  I  li"  "III"  of  t  lir>  offif^  for  Mir"  noyh  two  weeks,  but  Dan 
Raas  will    be   able   to   respond   to  your  questions. 

Vpry    truly    yours, 

OFFI^B^nF    V'lP  J'R-'^F'UVATIOM    ArrORNEY 


^  H.ll  /  y    1..     .lolill-roll 
H'-f^or  vfit  I  OTI    Attr)riir>y 


MLJ/jmc 
cc:  LIBC 
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LUMMI    INDIAN    BUSINESS  COUNCIL 

2616  KWINA  RD.  •  BELLINGHAM.  WASHINGTON  98226-9298  •  (206)  734-8180 

DEPARTMENT EXT    


July  26. 1994 


Ms.  Linnea  Smith 
2808  Leeward  Way 
Bellinghain,  Washington  98226 


Ms.  Lcnnea  Smith: 

On  June  21,  1994  you  submitted  five  (5)  requests  for  infonnation  applications.  Se\eral 
circumstances  have  arisen  that  ptevented  us  fiom  responding  any  sooner.  We  hope  this  hasn't 
caused  you  any  problems. 

I  have  teceived  authority  &om  the  council  to  address  your  requests. 

In  regards  to  permission  to  read  and  copy  all  Resolutions,  Codes  and  Ordinances  or  Laws  which 
apply  to  non-tribal  persons,  and  your  more  specific  request  to  assume  to  read  and  copy 
Resolutions,  Codes.  Ordinances  and  Laws  regarding  Violation  of  Trespass  is  being  looked  at 
now,  and  we  will  get  back  to  you  as  soon  as  possible. 

As  to  your  other  three  requests  for  financial  information,  are  being  denied.  This  information  is 
available  to  our  tribal  members  but  not  to  non-tribal  members. 

Thank  you  for  your  concern  and  interest  We  will  be  in  touch  as  soon  as  we  can  to  inform  you 
on  how  and  when  you  can  access  the  information  on  the  Codes.  Ordinances,  Resolutions  and 
Laws  you  requested. 

SitKerely 


ij?tlv;;P 


■•»#4j^5t,,«_ 


G.^.  Jaints.  Bi/cclor 
Office  lifxMfmi  Policy 
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2808  Leeward  Way 
Bellingham,  WA  98226 
June  29,  1994 

Lummi  Indian  Business  Council 
2616  Kwlna  Road 
Bellingham,  WA  98226 

Dear  Sirs: 


Re:  Requests  for  Information 


I  went  to  the  Lummi  Tribal  accounting  department  two  weeks  ago.  as  a 
member  of  Sandy  Point  Improvement  Company,  to  ask  Joe  Meilon  why  the 
Sandy  Point  final  payment  to  LIBC  was  listed  as  495,000  in  the  1994  tribal 
budget  (published  in  the  May  Squol  Quol)  when  the  payment  had  been 
approximately  526,000  to  536,000.  (I  have  checked  since,  and  the  payment  was 
actually  534,160  61).  Mr.  Mellon  was  unavailable,  so  I  talked  with  Mr 
Penninger.   He  said  that  if  a  payment  came  in  for  more  than  the  budgeted 
amount,  It  might  be  put  on  another  line  item  that  needed  money.  He  then  said 
that  the  94  budget  published  in  the  tribal  paper  was  only  the  projected  revenues 
and  not  actuals,  and  could  reflect  only  what  they  thought  might  be  coming  in  as 
they  haven't  received  it  yet.  When  I  told  him  that  the  payment  had  already  been 
made,  I  thought  in  1993,  he  then  said  that  the  actuals  would  accurately  reflect 
the  payment,  if  it  was  more  than  projected. 

I  also  asked  why  there  were  no  projections  for  Casino  revenue  in  the  94 
budget.  He  said  that  they  were  on  Zero  Based  Budgeting,  and  weren't  required 
to  project  revenues    Revenues  could  be  collected  into  reserve  funds  and  not 
budgeted  as  revenues  until  such  time  as  there  were  offsetting  expenses. 

I  then  asked  to  see  the  actuals  for  1993,  as  there  were  several  tens  of 
thousands  of  dollars  difference  in  what  was  paid  by  Sandy  Point  and  what  was 
reflected  in  the  budget.  Mr.  Penninger  said  that  LIBC  would  have  to  authorize 
giving  them  out.  He  suggested  that  I  go  to  the  Communications  Office,  and  they 
could  probably  give  me  the  information  because  LIBC  had  authorized  them  to 
give  out  information. 

The  Communications  Office  said  I  should  go  to  accounting,  and  gave  me  .  ' ' 
a  copy  of  the  May  issue  of  the  tribal  paper  which  had  the  1 994  Budget  Revenues      ;V 

(which  had  precipitated  my  request).    When  they  heard  that  I  had  just  come        •  v^;' 

from  accounting,  they  suggested  that  I  go  to  Willie  Jones,  the  Council  Treasurer,  ; 
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in  the  Council  Operations  Office  and  he  could  probably  give  me  a  copy.of  the 
1 993  actuals 

At  the  Council  Operations  Office  they  said  that  Willie  Jones  was  not 
available,  and  that  I  would  have  to  fill  out  a  Request  for  Information  form  for  the 
infomnation  and  submit  it  back  to  them.  They  also  commented  that  I,  as  a  non- 
tribal  member,  would  also  need  to  fill  out  a  Request  for  Information  form  for 
everything,  including  looking  at  tribal  resolutions.   I  said  "Resolutions?  You 
mean  the  tribal  laws?"  They  said  "Yes  "    I  said  "You  mean  you  have  just  put  up 
big  signs  down  the  road  claiming  that  everyone  is  subject  to  tribal  laws,  and  you 
are  now  saying  that  we  must  make  written  requests  before  we  can  even  look  at 
the  laws  to  which  we  are  supposed  to  be  subject?"  They  said  "Yes."  I  said  "I'll 
take  two  (request  forms)." 

On  Wednesday,  June  22nd,  I  returned  to  the  Council  Operations  Office 
and  tried  to  submit  five  Request  for  Information  forms.  The  secretary  at  the 
Council  Operations  Office  refused  to  take  them.  She  told  me  that  I  would  have 
to  have  a  manager's  signature  on  the  Request  for  Information  forms  before  she 
could  accept  them.  She  told  me  that  Willie  Jones  had  an  office  in  the  other 
building,  and  he  could  sign  them.  I  went  to  the  main  building  and  asked  for 
Willie  Jones  but  was  told  that  he  was  not  available.  The  receptionist  then  said 
that  most  of  the  managers  were  in  Washington  DC  this  week.  She  said  that  Ed 
Jones  was  the  only  one  available,  but  that  he  was  out  for  the  rest  of  the 
afternoon.  She  suggested  that  I  come  back  in  the  morning  for  signatures,  but  I 
should  call  first. 

Thursday  morning,  June  23rd.  I  called  and  was  told  that  manager  Ed 
Jones  was  in  a  meeting  and  not  available.   I  was  asked  what  I  wanted,   i 
explained  that  I  needed  signatures  for  the  Request  for  Information  forms  and 
had  been  told  to  call  first.  I  was  asked  what  the  requests  were  for    I  explained 
that  they  were  for  permission  to  read  any  resolutions,  codes,  ordinances  or  laws 
etc.  that  applied  to  non-tribal  members,  and  for  copies  of  financial  statements, 
etc.  I  was  asked  to  hold  and  was  then  told  that  I  would  be  put  through  to  the 
Council  Operations  Secretary.  After  a  long  wait  (I  was  not  put  through  to  the 
Council  Operations  Secretary),  the  receptionist  came  back  on  the  line  and  said 
that  none  of  the  managers  would  sign  anything  -  that  LIBC  must  authorize  it 
first,  because  there  might  be  litigation  later  over  something  a  manager  had 
signed. 
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I  said,  "Let  me  be  sure  that  I  have  thiis  straight    In  order  to  even  request 
information  from  LIBC  I  must  first  fill  out  a  Request  for  Information  Form. 
However,  I  must  also  have  a  manager's  signature  on  that  form  before  the 
request  can  be  even  be  submitted  to  LIBC.  But  you  are  telling  me  that  none  of 
the  managers  are  willing  to  give  their  signatures  to  the  forms  which  request 
Information  from  LIBC."  The  receptionist  told  me  'That's  about  it."  At  that  point  I 
said  goodby  and  hung  up. 

My  five  requests  are  attached.  I  am  respectfully  submitting  them  to  LIBC 
for  consideration  (even  though  they  do  not  have  the  apparently  required 
manager's  signature),  in  hopes  that  they  will  be  considered  and  approved  by  the 
LIBC.  If  they  are  denied,  I  request  that  I  be  sent  a  written  explanation  as  to  the 
reason  for  the  denial. 


Sincerely, 
hea  G.  Smith 


JdJrnl^ 


cc:  BIA  Office  of  Self  Governance 
US  Dept  of  Interior 
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SANDY  POINT  IMPROVEMENT  COMPANY 

P.O.  Boh  1418  •  Femdale.  Washington  98248 
Phone:  (SHW)  384-3921  (SaL  9-1) 


i/T  e;  3\d:  o  -  3Lj  E  T'  T  E  n 


TO     Llnnea  Smith 

2 BOB  Leeuard  Uay 
Bellinghani,  Uash. 


P„,  December  9,   1994 

SUBJECT         Tldeland  Judgement  Ck. 


98225 


—     The  Inrornislioii  you   refbasted  is  as  follcus: 

^    1.  Check  #10053  in  the  emount  of  $534,160.61  made  out  to  the 

"Cierk  of  U.S.  District  Court"  dated  9/25/92  end  cashed  9/30/92 

Note  stated  "payment  plus  interest  on  Tideland  Lease  Judgement  C90-1732R 
2.  Another  check  #10054  in  the  amount  of  $236.70  made  out  to  the 

"Dept.  of  Justice"  dated  10/9/92  and  cashed  10/19/92 

Note  stated  "balance  in  full  tidelend  judgement*' 

This  second  check  must  have  been  for  additional  interest, etc.         

Should  you  haue  any  comments  or  require  further  information  please  feel  free 

to  contact  at  the  above  address/ nunber  or  et  #206-592-5735.  )' 


UEPIENT  COnPflNY 


i. 


Il«n  f  ML4-Nr2  0  Wh— If  Oroup  Inc 


•k--:- 
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Gooseberry  Point  Volunteer^Fire  Department 

"Whatcom  County  Fire  Protection  District  #15 
2600  MacKenzie  Road  •  Bcllingham,  WA  98226 

December  20,  1994 


Linnea  G.  Smith 
2808  Leeward  Way 
Belllngham,  WA.  98226 

Dear  Linnea, 

I  must  apologize  for  the  delay  in  answering  your  inquiry. 
As  I  stated  at  the  meeting  I  don't  believe  we  were  ever 
formally  promised  any  cash.   At  one  time  or  another 
individuals  made  statements  to  the  effect  that  the  district 
would  receive  cash  or  equipment.   Whether  or  not  they  had 
the  authority  to  make  such  statements  is  unknown. 

Here  is  a  listing  of  what  we  have  received  from  1989  to 
date. 


8-7-98 


850.00 


10-18-90  $  950.00 
06-11-91  $35,000.00 
08-1991     6,000.00 

03-24-92  $  1,000.00 
04-28-92  $10,000.00 
09-30-93  $  1,075.00 
11-01-93  $13,710.00 
01-04-94  $    ? 


Fire  Safety  Fees  (  A  share  of 

what  they  tax  the  Fireworks 

stand  owners) 

Fire  Safety  Fees 

Luinmi  Indian  Business  Council 

Received  Used  aid  car  acquired 

through  Tribe  and  St  Lukes. 

Fire  Safety  Fees 

Lummi  Indian  Business  Council 

Fire  Safety  Fees 

Lummi  Indian  Business  Council 

GSA  Vehicle  on  loan 


I  hope  this  will  be  of  help. 


Sincerely, 


Diane  Trecker  Secy. 
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lA  HnNOM  UniER  nSSXIRTION 
P.O.  •oi  1266 
FarmtaU,  l«  9824t 

Nay  t3,  19*3 

Uhitcoa  County  Council 
Marga  LildlaM,  Chitrparson 
1M«  North  Foratt  SIrMt 
Balllnohaa,  UR  98225 

Daar  Uhatcoa  County  Council  Maahai'ai 

The  Luaal  Indian  Nation  ha«  atalad  publlcally  on  aavaral  ocra(lor>*  dial 
It  dlial««vd  It!  lamult  against  Baorgla  Manor  Uatar  Aatoclatlon  In  an  cffoi  t 
to  facllltata  nagotiatlona  Mith  tha  Stata  and  County  and  aa  a  gattura  of  good 
faith  by  tha  Tribo.   Plaasa  do  not  ba  foolad.   Tha  Trlba  dUalttad  It*  laaault 
againat  Saorgia  Manor  for  no  elhar  raaaon  than  to  avoid  having  to  divulga  any 
furthar  daaaging  and  aabarrasslng  Infonwtion. 

Prior  to  tha  Gaorgia  Manor  lawauit  baing  diaalaiad,  tha  Trlba  had  baan 
raqulrad  to  divulga  varloua  watar  atudiaa  pt-aparad  by  outalda  contultanla  for 
tha  Trlba  Mhlch  containad  inferaatlon  and  coriciualona  contrary  to  tha 
positions  publlcally  statad  by  tha  Trlba  ragarding  tha  ground  watar  ra«out*cas 
en  tha  LumhI  Indian  Rasarvation.   For  aiiaapla,  tha  Trlba  has  statad  on 
nuuarous  occasions  that  thara  Is  a  ground  Hatar  shortaga  on  tha  rasarvation 
and  also  that  tha  ground  Matrr  rasourcas  ar*  thraatancd  by  salt  uatar 
Intrusion  causad  by  ovar  puaplng.  Hoxavar,  In  a  watar  study  prapared  for  the 
Trlba  by  Howard  and  nssoclatas,  tha  consultant  concluded  that  thara  Is  riO 
ground  Hatar  shortaga  on  tha  Luaai  Indian  Rasarvation  and  that  "thara  doas  not 
appear  to  ba  a  diract  corralation  in  lona  4  (Georgia  Manor's  lonal  batMcen 
punpinf  rataa  and  induced  saa  uatar  Intruaien.  * 

further,  In  a  deposition  of  the  Tribe's  Matar  specialist,  Harriet  Saala, 
Ms.  leale  cencadad  titat  tha  Tribe  haa  no  data  concerning  either  the  rate  of 
recharge  or  th*  ■ustainabl*  yields  of  the  aquifers  underlying  the  LuaMi  Indian 
Retprvatton. 

The  saue  day  that  tha  Trlba  notified  Georgia  Manor  that  it  uas  disuissing 
tha  Tribal  Court  laMSuil,  thara  uas  a  hearing  held  In  Tribal  Court  xhlch 
l'tt<illad  In  Iha  Tribal  Court  Judge  ordering  tha  Luuai  Tribe  to  produce 
docuMeniat  Ion  which  had  been  lequealad  by  Oeoigl*  Manor  arid  for  the  Tribe  to 
also  daaonstrata  to  the  Judge  Mhy  the  Tribe  should  not  tie  required  to  product 
Inforuatlon  concernlnf  a  ground  uater  study  idilch  the  Tribe  currently  has  In 
progress. 

Pgaln,  it  is  abundantly  clear  that  the  Tribe  diselssed  the  Georgia  Maror 
lausuit  for  no  other  reason  than  to  avoid  having  to  produce  any  further 
docuuentation  xhich  Mould  ba  oabarrassing  to  tha  Tribe's  position. 

Ulth  respect  to  the  Tribe's  clala  that  it  Is  attauptlng  to  facilitate 
negotiations  and  deuonstrata  good  faith  toward  the  State  and  County,  it  should 
be  rvitad  that  In  the  Rpril  199]  Issue  of  the  Luaal  Nation  newspaper,  the 
'Squol  Ouol*  there  Is  an  article  tAich  appears  on  the  front  page  wherein  II  is 
noted  that  the  Tribe  it  currently  In  the  process  of  seeking  t7M,M«.M  froa 
Congress  for  Malar  lltiaatlen. 

The  Tribo  obviously  has  na   intention  of  resolving  the  Mater  issues 
through  negotiations  and  is  sluply  buying  tiae  to  coaplete  water  studies 
currently  under  May  and  to  secure  additional  litigation  funds  before  turning 
to  the  courts. 

Further,  the  Luael  Indian  Nation's  true  colors  with  respect  to 
negotiations  caae  through  bright  and  clear  lAen  they  Insisted  that  the  City  of 
Bellinghsa  reduce  the  rate  cttargad  to  the  Tribe  for  water  purchased  froa  the 
city,  as  well  as  requiring  tha  City  to  to  acknoHladge  the  Luaal  Tribe  as  tha 
sole  purveyor  of  water  on  the  reservation  as  preconditions  to  entering  Into 
negotiations  concerning  the  Nooksack  River  iasln.   The  preconditions  which  the 
Tribe  laid  out  for  the  negotiations  Mith  the  City  were  obviously  desigr«d  to 
avoid  Meaningful  discussion  aith  res|>ect  to  the  Noohsack  River  Basin  and  was 
and  obvious  attaapl  to  ieolate  tha  non-Indian  water  uaars  on  the  reservation. 

The  City,  County  and  State  sliould  ba  avtreaely  cautious  concerning 
rtegot  lat  Ions  with  the  Lua«i  Indian  Tribo  regarding  water  resources  both  as 
they  pertain  to  the  Nooksack  River  Pasln  arid  also  water  resources  on  the  Luual 
Indian  Reservation.   Pa  daaenstrated  by  the  Tribe's  perforaance  (or  wore 
accurately  non-perforaancel  on  the  proaises  tAlch  It  aade  appronlaately  13 
years  ago  concerning  a  park  at  Point  Frances,  any  sattlaaant  with  the  Tribe 
should  also  include  a  aaana  for  enforcing  tha  te>-as  of  the  seltleaent.   This 
can  only  be  Insured  If  the  Tribe  is  Miillr.g  to  waive  It*  sovereign  laaunlly, 
Rgain,  Point  Frances  Is  a  priaa  eiaapla  that  aore  than  proaises  are  needed 
froa  tha  LubbI  TrIbP  sa  a  condition  of  aettleaent. 

Gincsroly, 


Roger  Leischner,  President 
■eorgia  Manor  Uater  Association 


iN*cn.Ti>en«io 
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United  States  Department  of  the  Interior 

BUREAU  OF  INIJIAN  AhTAIRS 
Portland  Area  OITice 

eil  N.E.  I  Uh  Avenue 

Portland,  Oregon  07232-4 1 69 


M  25  1992 


Honorable  Slade  Oorlon 

Ann:    Roy  Atwood 

3206  Jackson  Federal  Building 

9  IS  2nd  Avenue 

Seattle,  Washington  98174 

Dear  Senator  Gorton: 

We  have  received  your  inquiry,  dated  June  16.  1992,  on  behalf  of  Mr.  Tom  Dudek  concerning  a  request 
by  Mr.  Dean  Williams  to  accept  into  trust  status  certain  property  located  on  the  Lumml  Indian 
Reservation. 

Enclosed  are  copies  of  recent  correspondence  concerning  this  acquisition.  As  you  can  see,  we  have 
approved  this  acquisition  after  considering  the  factors  required  by  federal  regulations,  Including 
consideration  of  jurisdictional  and  land  use  Issues.  We  have  also  asked  Mr.  Williams  to  clarify  In  writing 
hh  plinii.  If  any,  for  thp  piopeity  he  ban  requmted  be  placed  In  trust.  At  you  can  lee  from  hit  reiponie 
he  does  not  have  any  current  plans.  At  this  time,  therefore,  we  are  still  intending  to  move  forward  with 
this  acquisition. 

With  respect  to  any  restrictive  covenants  which  may  be  applicable  to  a  portion  of  his  property,  Mr. 
Williams  acknowledges  their  existence  and  that  he  will  have  to  deal  with  them  whether  his  property  is 
acquired  in  trust  or  not.  However,  the  BIA  is  not  the  proper  forum  for  resolving  issues  of  interpreutlon 
and  enforceability  of  particular  restrictive  covenants.  It  is  a  Judicial  matter  for  the  appropriate  court  to 
resolve  if  the  affected  parties  are  in  dispute.  Iheiefote,  the  UIA  cannot  tell  Mr.  Uudek  whether  or  not 
any  particular  covenant  is  binding  or  'will  be  honored.* 

We  hope  this  letter  and  its  enclosures  provide  you  with  the  infbmiation  you  need.  If  you  have  any 
questions,  please  oontaa  Ron  Appdbaum  at  (S03)  231-^714. 

Sineerely, 


^^  Portland  Area  Dh 


Enclosures 


oe:        Tom  Duddc;  2905  Leeward  Way;  Bellingham.  Washington  98226 

Dean  Williams;  2697  Lumml  Shore  Drive;  Bellingham,  Washington  98226-9242 
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Chronological  summary  of  cor  rpspoinltncr  recievptl  liy  Tom  Dudek 
regariling  Draii  Williams  foe-- lo- 1  riir.  I  roiiversion  of  parcels  within 
Leew«rd-Nor  I  liga  t  c  Wnli-r  Assm- i  n  •  i  on  . 

Nov.  23,  1991    I.elpr  from  Sliirlry  Van  Zaiitcii,  County  Executive,  to 
William  Bla<k,  Super  i  ii «  oiirlon  t  of  nf\,  PuuPt  Siiuiid 
Agency,  res|>oiitl  i  ng  to  li  i  s  request  for  information 
as  to  the  taxes  paiil  and  governmental  services  of   '  '■  ■■y,.''! 
the  two  Williams  lots.  No  mention  of  any  kind  of   '\'  v!  ;' 
"approval"  by  the  county  is  made. 

Dec.  27,  1991    A  letter  is  sent  to  Superintendent  Rlack  by  approx. 

25  neighborhood  resi<leiits-  voicing  concern  about      ' 
liie  possil>ilily  of  the  Williams  land  being  put  into 
trust  and  the  possibility  of  an  RV  park  being  built.     i 

Jan.  2,  1992     I  wrote  a  letter  to  County  Executive,  Shirley  Van 
Zanten  with  a  copy  of  the  Dec.  27th  letter  to 
Super  i  n  I  oiiden  I  niark.  I  outlined  the  concerns 
regarding  putting  land  into  trust  with  the  result 
being  the  circumventing  of  zoning  ordinences  and 
construction  of  a  RV  parking  lot  and  asked  her  to  let 
me  know  what  her  office  can  do  to  stop  the  action 
or  at  IrnsI  require  the  RIA  to  allow  input  from  the 
iMincerned  I  ami  owner.:. 

Jan.  21,  1992    I  rerioved  a  Idler  ft  nm  Shirley  Van  /anten  responding 

to  my  Jan.  2  letter.  In  her  letter  she  said  that  the   '  'i 
county  can  do  very  little  to  deny  the  fee-to-trust 
action  and  that  her  office  can  only  provide  information 
on  taxes,  serviires.  zoning,  etc.  I  <>  tin'  RIA.  She  then 
suggested  that  I  conlart  Congressman  Al  Swift's  office. 

Feb.  12,  1992    I  and  neighbors  recieved  a  letter  from  Superintendent- 
Black  acknowledging  reciept  of  our  letters  concerning, 
the  fee-to-trust  conversion  of  property  owned  by  the      i 
Williams.  In  his  Idler  he  said  that  the  Williams  did 
not  state  on  their  application  that  they  were  going  to 
build  and  RV  park.  If  that  is  their  intent,  they  would 
be  subject  to  tribal  land  use  controls.  He  said  he'd  '^  ,>,.', 
forward  our  letters  to  the  Portland  Area  Directort  *hdi  :;y|^ 
will  make  the  final  decision.  '  '' v>t'VJ 

Mar  4,  1902      I  wrote  a  letter  to  Tunice  Henry  who  is  a  subordinate    : 
under  Superintendent  Black  at  the  Everate  BIA  of  f  Ice' .) .  t-. 
after  discussing  our  concern  about  the  covenants.,'''  '>;,gr'i^'' 
■''f       In  the  letter  I  transmitted  copies  of  relevant        it? 
covenants  and  made  note  of  the  fact  that  Mr.  Russell'.  •' 
Carter  of  her  office  feels  that  if  the  parcels  are  put  "'■' 
into  trust  that  it  should  he  stipulated  that  all  of  the 
current  covenants  should  be  roneyed  with  the  land.    ,' 
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May  4*1  1992      A  mrmorantliiin  is  wiillni  to  Supor  i  ii  t  riiden  t  Black  of 

tlie  Piiget  Soiiiul  II I A  \n"iir.x  f  i  oiii  llip  Acting  Portland  Area 
Director,  ('corgr  Sinilli  (  k  i  I  li  i  tis  I  r  uc  t  i  uiis  to  contact 
liis  assistant.  Rc<ii  App  I  ebaiim  u  i  tli  any  questions) 
9  I  a  I  i  nft'  Unit  I  lip  iiM|iiosl  for  f  <••»- I  o- t  r  us  I  conversion  ;■( 
is  approve).  II  furlhor  goes  on  to  say  that  although 
sevt'ial  proper  l.\  uwnrrs  wrote  lellcrs  regarding  a 
"purportod"  future  use  as  a  Mobile  Home  Court,  Mr. 
Williams  indicated  to  this  office  that  he  had  "no  such 
plans",  lie  also  pointed  out  that  Whatcom  County 
"Proviiled  no  <>l>  jet- 1  i  ons  when  informed  of  pending 
application  for  (  onver :.  i  on .   We  did  not  recieve  a 
copy  uf  this  letter  until  June  6,  1992. 

June  3|  1992     I  wrote  a  letter  to  Mr.  Sanley  Speaks  of  Portland  Area 
RIA  mentioning  my  and  my  ueighliors  concern  (we  had  not 
yet  lieen  informed  of  I  lie  ;fl)proval  above)  for  the 
covenants  nnd  lequcsting  that  the  I)  I  A  require  that 
the  covenants  are  honored  if  the  properties  go  into 
trust.   I  never  got  a  response  to  this  letter. 

June  6,  1992     I  and  the  concerned  neighbors  recieved  a  letter  from 
Hie  Poll  land  Area  nirrdni,  dated  June  3,  1992  with  a 
copy  of  the  Maj  4 t h  memorandum  approving  the 
f  ee- I II  - 1  rus  I  conv<'r  s- i  on  .  The  letter  informed  us  that  we 
had  30  days  to  appeal  to  the  Interior  Board  of  Indian 
Appeal s . 

June  6,  1992     I  and  neighbors  recieved  n  copy  of  a  letter  from  the 

Poll  land  Area  Director,  diite<l  >lune  3,  1992,  to  Mr.  Dean 
W  i  I  I  i  inii.'i  which  vii':|>i  ndv  the  i\|>|'i  o  \  .i  I  of  f  ee-  I  o  -  I  r  iis  t 
until  Mr.  Williams  iviii  answer  questions  regarding 
statements  be  made  to  certain  iie  iglibor  s  that  he  indeed 
did  intend  to  put  in  a  R.V.  Park.  The  letter  went  on 
to  say  that  "Ol'R  PRELIMINARY  APPROVAI  OF  THE  FEE  TO 
TRI'ST  TRANSACTION  Rr:i.IED  ON  YOUR  REPRESENTATION  THAT 
YOU  ONLY  INTIINDrn  TO  lUin.D  A  HOME  ON  THE  PROPERTY"! 
Note  that  this  action  was  prompted  by  my  call  on  June 
2nd  to  Ron  Applebaum  telling  him  of  the  conversat  ion  ,of  '  '^ 
neighbors  George  Johnson  and  Gene  Bail  if  with  1' 

Dean  Williams  wherein  Dean  Williams  told  them  that' 
he  would  be  putting  in  an  R.V.  lot. 

June  8t  1992     I  recieve  a  copy  of  n     letter  from  Dean  Williams  to  the 

i  Portland  Area  Office  wherein  he  says  "I  do  not  have  any..ij, 

current  plans"  and  that  his  original  intent  when        ^i'*' 
aquired  was  to  use  it  as  a  home  site.  He  never  comes 
out  and  says  he's  not  planning  on  an  R.V.  lot  and  when 
be  mentions  the  «ovenants  he  states  "1  understand  that 
I  will  have  to  dc:i  I  .v  i  t  h  them"  l>iit  doesn't  say  that  he 
will  honor  them.  His  lettei  simply  does  not  address  the 
concern  for  which  the  approval  was  suspended.         '  ■' 
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«ne.    23,  1992 


I  icriovril  a  <  "H'j  I'f  a  letter  to  Senator  Slade 
r.orl'iii  finiB  tito  Poi  llaiiil  Aroa  Dirrcloi  .  This  letter 
i 'J  in  resiMins*-  to  a  Iptter  sent  to  the  Portland  Area 
Hirer  tor  h,v  Slailr  f'loi  ilon  on  lo}  hrhalf  inquirin);  about 
Ihp  fee  to  trust  conversion.  In  the  letter  to  Senator 
Ciorton  the  Portlaml  Area  Director  says  that  the 
roiivrrsioii  has  hrcMi  approved  anil  that  Mr,  Williams  haa 
<■  I  (I  i  r  r  i  oil  li  i  :i  pliiiir:  Toi   tin-  propn  Ij   nnil  I  hn  I   "he  does 
not  have  any  current  plans".  It  also  says  that  with 
respect  to  restrictive  covenants,  Mr.  Williams 
acknowledges  their  existance,  etc.  and  that  the  BIA . 
is  not  the  proper  fornm  for  resolving  issues  of 
i nl r eper t a t i on  of  covenants. 


July  1,  1992 
July  7,  1992 

July  27,  1992 

July  31,  1902 

Sep.  11,  1992 

Sep.  11,  1992 


I  sent  notice  of  acpeal  to  the  Interior  Board  of 
Appeals  with  help  of  attorney,  Catherine  Tucker. 


Indian 


1  recicveil  a  Pre-dockr  t  ing  notice  from  the  IBIA  with 
instruction  the  Portland  Area  Director  to  transmit 
records  to  the  Doard  nnd  notice  that  I  will  be  required 
to  show  that  I  have  "standing  to  pursue  tlie  appeal"« 


I  rccieved  Notice  of  Docketing  fi'oia  the 
have  30  days  to  file  a  opening  brief. 


IBIA. 


States  I 


Mloiney  ('oli'in  Killy  filed  "Notico  of  Appearance" 
on  hi-hnlf  of  l*ortlniiil  Aicn  Diti-rtor. 


Attorney  llairly  h.  Johnson  f 
on  behai^of*  Dean  Williams. 


led  "Notice  of  Appearance" 


Affidavit  of  Tim  Hosteller  of  l.ummi  Planning  in  which 
ho  denies  that  he  told  roe  that  Mr.  Williams  was 
planning  a  RV  lot.   Me  also  says  tlial  "if  the  Williams 
cleil  to  atli'iiipt  to  ilrvelop  a  lecrrational  vehicle  park 
on  their  property,  they  will  need  a  variance  or  nayby 
a  rezone  under  either  Tribal  or  County  zoning". 

Sep.  11,  1992    Arguments  of  Dean  Williams  as  to  my  appeal. 


Sep. 

14,  1992 

Dean 
in  w 
rest 
Pare 
t  axe 

Sep. 

23,  1992 

I  re 
appe 

Oct. 

5,  1992 

Atto 
Port 

Oct. 

14,  1992 

I  wr 

Nov. 

16,  1992 

The 

Dec. 

4,  1992 

hett 

s  a  y  i 

mill 

conv 

was 

uneq 

P  I  an 

»lr»li  1 

Williams  files 
hi  ch  he  s  ta  t es 
rictive  covenan 
el  B  (east  of  II 
s  and  attorney's  costs 


Affidavit  as  an  interested  party 
that  when  he  aquired  title,  certain! 
ts  applied  to  Parcel  A,  but  not  '  jtfk 
ax  ton).  He  asks  for  a  bond  to  coVer ' 


cicve  notice 
al  bond. 


to  respond  to  Williams  request 


'for  mn'-:'  fli^: 


rncy  Colleen  Kolly 
land  area  director. 


wrote  brief  on  behalf  of 


itc  response  to  motion  for  appeal  bond, 
appeal  is  dismissed  by  the  IBIA. 


■  •<:    :  ■}■■ 


H 


er  to  W  i  I  I  i  ains 
n^  lliat  till*  siiK 
Hint  till'}  vill 
ersioii.  Their  i 
Ilia  t  Willi  .im.-:  i 
ii  i  voca  II  i  II  s  I  a 
^"" .     Th«".v    also 

•  I   lliril   l.r   If.t.l 


from  Portland  Area  Director 
prnsion  of  the  approval  is  lifted 
pi  fi<  i-i'il  Willi  the  fiT  to  trusi 
ca.son  for  allowing  the  fee  to  trust 
(-spouse  to  their  suspension  "was 
ling  "I  do  not  have  any  current 
hasp'l  approval  on  Ml'.  Hostetlers      '  „J. 

M.-l     ViIliMm.7     l.n.l     ntanw     Jr.     Hti  11  d  <?»' MrM 
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June  23,  1992 

INTERIOR  BOARD  INDIAN  APPEALS 
4015  Hllson  Boulevard 
Arlington,  VA  22203 

Dear  Sirs:-  i 

The  purpose  of  this  letter  is  to  appeal  the  May  4,  1992  decision 
by  the  Acting  Assistant  Area  Director,  Program  Services,  Mr.  George 
Smith  to  approve  the  Pee  to  Trust  Conversion  of  Mr.  Dean  Williams 
of  the  Luinni  Tribe.   Ne  received  notice  of  this  decision  in  a 
oertified  letter  on  6/06/92.   Copy  of  this  notice  is  enclosed. 

He  hereby  certify  that  copies  of  this  appeal  have  been  sent  to 
(l)the  Assistant  Secretary  -  Indian  Affairs,  Washington,  D.C., 
(2)all  interested  parties  known  to  us  and  the  (3)Portland  Area 
Office  of  the  Bureau  of  Indian  Affairs. 

The  basis  of  this  appeal  is  as  follows: 

1.  The  properties  in  question  carry  a  number  of  restrictive 
covenants,  specifically  Whatcom  County  Auditors  File  Number 
AP145550  which  restricts  usage  to  "residential"  development 
and  specifies  that  "said  premises  shall  not  be  used  for  any 
comnercial .. .purpose"  and  further  that  these  "covenants 
....shall  be  ...  incorporated  in  any  instrument  of 
conveyance"  and  that  "every  person  who  by  deed  becomes 
grantee  of  any  of  said  property,  shall  be  deemed  to  have 
accepted  such  deed. . .subject  to  all  of  the  covenants..."  A 
copy  of  this  document  is  enclosed. 

Additionally,  AP1637431  grants  water  well  site  and  equipment 
to  the  Leeward-Northgate  Hat«r  Association  and  raitriots 
water  usage  to  "residential  development". 

2.  The  undersigned  own.  fee  simple  property  in  Whatcom  County, 
state  of  Washington,  within  the  Nothgate  or  Leeward  Short 
plats  which  are  party  to  the  above  mentioned  covenants  and 
depend  on  those  covenants  for  the  protections  listed 
therein. 

3.  The  fact  that  Hr.  Williams  has  so  dilligently  represented  to 
the  BIA  that  he  does  not  intend  to  build  a  eoiranercial 
development  when  it  has  been  demonstrated  that  he  in  fact 
did  simultaneously  pursue  the  project  (see  notorized 
affidavits  enclosed)  indicates  that  the  true  purpose  of  the 
fee  to  trust  action  is  most  likely  the  circumvention  of 
covenants  and  county  soning  ordinances.  Even  though  Mr. 
Williams  has  responded  to  the  Portland  office's  request  for, 
an  answer  to  the  charge  that  he  misrepresented  his 
intention,  with  the  statement  that  he  only  intends  to  build 
a  residence,  there  was  never  any  investigation  or  conclusion 
as  to  whether  be  had  in  fact  missrepresented  his  intentions 
and  it  must  be  assumed  that  he  still  intends  to  pursue  the 
comnercial  development. 
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4.   From  the  abov*  it  can  be  concluded  that  the  restrictive 
covenants  that  we  rely  upon  will  most  likely  be  violated, 
we  are  requesting  that  the  Bureau  of  Indian  Affairs  not 
be  party  to  this  violation  in  approving  the  Fee  to  Trust 
Conversion.   Further,  we  believe  that  if  damage  does  occur 
that  the  BIA  should  be  held  liable  for  all  damages.   If  the 
BIA  does  approve  the  Fee  to  Trust  Conversion,  we  request 
that  proper  wording  be  included  in  the  title  document  that 
require  the  covenants  to  be  honored  and  we  further  request 
that  if  the  BIA  does  approve  the  Fee  to  Trust  Conversion 
that  it  guarantees  the  undersigned  that  it  will  defend  the 
undersigned  in  the  event  that  the  protective  covenants  are 
violated. 


Sincerely, 


Tom  Dudek, 

President.  Leewa^-Northgate  Hater  Association 

Own«r»  fee  slmplvland  in  Leeirard  short  plat 

2905  Leeward  Hay  ' 

Bellingham,  HA  98226 


George  Johnson 

Owner,  fee  simple  land  in  the  Rorthgate  short  plat 

3376  Northgate  Rd. 

Bellingham,  HA  98226 


Daniel  Barrett/M.L.  Orovea 

Owners,  fee  simple  land  in  the  Leeward  short  plat 

2911  Leeward  Hay 

Bellingham,  HA  98226 


Bill  Haensly 

Owner,  fee  simple  land  in  the  Rorthgate  short  plat 

1015  Helton  Dr. 

College  Station,  TX  77840 

.   -it 


f 


f 
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June  8,  1992 


UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Portland  Area  Office 
911  N.E.  11th  Avenue 
Portland,  OR  97232-4169 

REt   Dean  and  Sherl  Williams  Fee  to  Trust  Traneactlon 

Dear  Sir: 

This  letter  Is  in  response  to  your  June  3,  1992  letter  which 
I  just  received.  It  has  been  almost  exactly  one  year  since  I 
applied  to  have  this  land  taken  Jn  trust,  and  I  am  getting  very 
frustrated  with  the  process.  I  nolo  t.hnt  your  rognlntJoiis  provide 
that  you  will  act  "promptly"  on  the  application  (25  CFR  151.11). 
Instead  of  prompt  action,  what  I  have  received  Is  a  reaction  which 
seems  much  more  concerned  about  the  Interests  of  non- Indians  on  my 
own  reservation  than  In  my  rights  as  a  tribal  member  to  own  and  use 
land  on  my  reservation. 

in  my  view,  the  question  you  should  be  asking  In  any  fee  to 
trust  transaction  Is  whether  the  transaction  will  assist  a  tribal 
member  In  achieving  economic  Independence  and  whether  the 
transaction  will  carry  out  the  purposes  of  the  reservation  to 
provide  tribal  members  with  a  permanent  home.  I  have  never  heard 
of  the  BIA  turning  down  a  trust  to  fee  transaction  on  the  grounds 
that  it  would  adversely  affect  tribal  Interests.  Yet  you  are 
apparently  considering  turning  down  this  fee  to  trust  transaction 
because  It  may  have  the  potential  for  adverse  Impacts  on  non-tribal 
Interests.  Maybe  you  should  change  your  name  to  the  Bureau  of  Non- 
Indlan  Affairs. 

In  answer  to  your  question  regarding  my  current  plans  for  the 
property,  I  do  not  have  any  current  plans.  As  a  property  owner,  I 
reserve  the  right  to  use  my  property  for  any  lawful  purpose.  As  I 
Indicated  In  my  original  application,  my  original  Intent  when  I 
acquired  the  property  was  to  use  it  as  a  home  site  or  perhaps  the 
site  for  several  homes  for  members  of  my  family.  As  you  know, 
there  are  two  parcels  Involved.   One  is  Lot  4  of  the  Northgate 
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short  plat.  This  parcel  Is  approxlmatoly  1.8*)  aci  on  in  nlzo.  ny 
contrast,  the  other  three  lots  In  the  short  plat  total  1.25  acres. 
Each  lot  Is  approximately  four-tenths  of  an  acre.  The  lots  In  the 
Horizon  Heights  subdivision  (directly  north  of  my  property)  and  the 
Georgia  Manor  subdivision  (directly  south  of  my  property)  are 
generally  smaller  than  the  lots  In  the  Northgate  short  plat.  My 
parcel  Is  huge  by  comparison. 

The  second  parcel  is  2.92  acres  and  is  located  east  of  Haxton 
Way.  It  is  not  part  of  any  short  plat  or  subdivision,  and  it  is 
not  subject  to  the  restrictive  covenants  in  the  Northgate  short 
plat. 

The  two  parcels  together  total  4.77  acres.  If  county  zoning 
applied  to  my  property  it  is  ny  understanding  that  I  could 
subdivide  the  property  west  of  Haxton  into  eight  lots.  I  have  no 
present  Intention  to  do  this,  but  it  does  give  you  an  idea  of  what 
a  non-Indian  property  owner  could  do  with  the  land. 

The  form  letter  in  opposition  to  ray  application  which  the  BIA 
received  earlier  this  year,  claims  that  I  am  attempting  to  put  land 
back  into  trust  "in  order  to  circumvent  county  zoning  regulations." 
This  is  not  only  not  true,  it  Is  a  totally  false  issue.  According 
to  my  attoriioyn,  Whatcom  county  has  no  zoning  jurisdiction  over  my 
land  regardless  of  whether  it  is  in  tiust  status  or  not.  Thoy  tell 
me  that  the  Federal  Courts  have  repeatedly  held  that  state  and 
county  civil  regulatory  laws,  such  as  zoning  ordinances,  have  no 
application  to  Indians  or  Indian  land  located  on  a  reservation, 
regardless  of  whether  the  land  is  in  fee  or  trust  status. 

I  note  that  the  protest  letter  argues  that,  "Over  90%  of  the 
population  in  the  plated  residential  areas  in  the  immediately 
affected  surrounding  plats  is  non-Indian."  There  are  a  lot  of 
criticisms  I  could  make  of  the  way  the  opponents  have  tried  to 
manipulate  the  data  to  their  advantage,  but  I  will  limit  my 
response  to  one  comment;  If  jurisdiction  is  going  to  depend  on  the 
number  of  Indians  in  the  area,  the  BIA  should  be  doing  everything 
within  Its  power  to  encourage  tribal  members  to  buy  reservation  fee 
lands  and  place  them  in  trust.  Too  many  Indians  cannot  find 
housing  on  their  own  reservations.  Non-Indians  should  not  be  able 
to  "buy"  jurisdiction. 

I  am  aware  that  certain  restrictive  covenants  exist  which  may 
apply  to  at  least  a  portion  of  my  property.  I  understand  that  I 
will  have  to  deal  with  those  covenants  regardless  of  whether  the 
land  is  placed  in  trust  status  or  not.  I  have  asked  my  attorneys 
to  review  the  covenants  and  advise  me  as  to  my  rights  and 
responsibilities  under  them. 

I  do  not  know  what  effect  it  will  have  on  the  covenants,  but 
T  would  point  out  that  the  non-Indian  property  owners  in  the 
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Northgate  plat  do  not  -appear  to  have  much  respect  for  the 
covenants.  After  I  bought  Lot  4  of  the  Northgate  plat.  Sparky 
Haufle  and  two  others,  Mr.  and  Mrs.  Haensly  joined  together  to  file 
a  purported  amendment  of  the  restrictive  covenantswhich  would 
revoke  paragraph  3  of  the  covenants.  That  covenant  imposed  an  16 
foot  height  restriction  and  specifically  benefited  my  property 
since  all  of  the  other  lots  In  the  short  plat  are  located  between 
my  property  and  the  salt  water  view.  Mr.  Haufle  did  not  own  any 
property  In  the  short  plat  at  the  time  he  signed  the  amendment,  and 
in  fact,  had  sold  his  property  to  me.  The  apparent  purpose  of  the 
amendment  was  to  allow  Mr.  Tom  Dudek  of  2905  Leeward  Hay  to  build 
a  house  higher  than  the  height  restriction  would  allow.  Mr.  Dudek 
is  one  of  the  people  who  opposes  my  land  going  into  trust  status. 
Apparently,  he  feels  the  law  should  be  applied  to  me  but  not  to 
him. 

To  summarize,  I  have  no  current  plan  for  the  use  of  this 
property,  although  I  have  considered  several  alternatives  and  I 
have  enquired  about  the  potential  lawful  uses  of  the  property.  I 
Intend  to  use  my  property  lawfully.  It  is  not  my  intent  to  evade 
county  zoning  by  placing  the  land  in  trust.  County  zoning  does  not 
apply  to  the  property  now.  I  have  met  all  of  the  standards  for 
placing  land  in  trust  on  the  reservation,  and  I  ask  you  to 
immediately  approve  my  application. 


Very  truly  yours, 

DEAN  WILLIAMS 
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JUN  -3  1992 


CERIIFIED  MAIL  -  RETURN  RHCt 

Mr.  Uean  Williams 
2697  Lummi  Shore  iJrive 
Bellingham,  Washington  98226-9242 

Dear  Mr.  Williams: 

The  Portland  Area  onice's  Really  Branch  received  a  lelqihone  call  on  June  2,  1992,  from  the 
local  water  users'  association  representative  r^arding  your  fee  to  trust  transaction  which  is 
currently  being  processed  by  us.  lliat  individual  indicated  that  you  were  on  the  property  June 
1st  and  indicated  to  your  neighbor  that  you  were  looking  to  determine  where  the  road  should  be 
placed  as  access  to  the  mobile  home  court  which  you  are  planning  to  develop  on  the  property. 
In  your  application  for  the  fee  to  trust  conversion  you  indicated  that  you  currently  used  the 
property  for  a  potential  home  site  and  that  the  land  would  be  used  for  a  future  home,  but  that 
you  had  no  proposed  change  at  the  time.  Your  application  was  dated  June  10,  1991 .  In  April 
of  this  year,  you  indicated  to  Ron  Appelbaum  of  this  office  that  you  had  no  plans  for  a  mobile 
home  court  and  that  any  action  would  be  to  build  a  home  on  the  property.  Our  preliminary 
approval  of  the  fee  to  trust  transaction  relied  oa  your  representation  that  you  only  intended  to 
build  a  home^a  Ibe-propeity:— ^ • 

We  would  appreciate  you  addressing  your  current  plans  for  the  property  in  a  letter  to  us.  Please 
discuss  whether  you  intend  to  develop  a  mobile  home  court,  or  any  other  commercial  activity, 
on  this  property.  We  are  aware  that  you  have  contacted  the  Tribal  Planning  Department  about 
developing  a  mobile  home  court  on  the  property.  Please  also  discuss  this  action  in  your  letter. 

At  this  time  we  are  suspending  ail  processing  of  your  fee  to  tiuM  transaction  until  we  receive 
and  consider  your  letter. 

This  decision  may  be  appealed  to  the  Interior  Board  of  Indian  Appeals,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203,  in  accordance  with  the  regulations  in  43  CFR  4.310-4.340.  Your 
notice  of  appeal  to  the  Board  most  be  signed  by  you  or  your  attorney  and  must  be  mailed  within 
30  days  of  the  date  you  receive  this  dyision.  it  should  clearly  identify  the  decision  being 
appealed.  If  possible,  attach  a  copy  of  tiie  decision.  You  must  send  copies  of  your  notice  of 
appeal  to  (1)  the  Assistant  Secretary  -  Indian  Affain,  4140  MIB,  U.S.  Department  of  the 
Interior,  18th  and  C  Streets,  NW,  Washington,  D.C.  20240,  (2)  each  iniercMed  party  known 
to  you,  and  (3)  this  office.   Your  notice  of  appeal  sent  to  the  Board  of  Indian  AppoUt  must 
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certi^  that  you  have  sent  copies  to  thrse  parties.  If  you  file  a  notice  of  appeal,  the  Board  of 
Indian  Appeals  will  notify  you  ol  further  appeal  pioccdurcs. 

If  no  appeal  is  timely  filed,  this  decision  will  become  final  for  the  Department  of  the  Interior 
at  the  expiration  of  the  i^peal  period.  No  extension  of  time  may  be  granted  for  filing  a  notice 
of  appeal. 

If  you  have  any  questions,  please  call  Ron  Appelbaum  at  (503)  231-6714. 

Sincerely, 


J 


Portland  Area  Director 


cc:       See  attached  list 
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United  States  Department  of  the  Interior 

BUREAU  OF  INDIAN  AFFAIRS 

Puqrl  JWiiind  Agpnrv 

3UU6  (;»itliy  Avf'iiilr     (  fifni:il  ItiillcMlig 

Evetetl,  Washington  9820t 


IN  HfPVf  nCFCM  10 

Rr-al     Pr nt'Pi  t. v 
Manaoenient' 


February    )?,     1992 


Mr.     Edq.?)     C.     Halt 
"309    IlaxI  on    Way 
Bellingham,       WA      9822fi 

near    Mr.    Hart.: 

This  i  r.  to  acknowledqo  ifc<?ipl  nt  your  lell^r  foncerning  the 
fee  to  trvir.t  ronver-sion  oF  property  ov/ned  by  Dean  and  Sheri 
WiJliamr. .  Mr.       and      Mr.'-..       Hjlliams      did      not       state      on       their 

application  that  they  were  qoinq  to  build  an  RV  park  on  eithej 
of  the  p.Tirr-l.'!  they  wi  .'-.h  to  have  placed  into  trust  status.  If 
this  is  Iheii  intent,  they  woulil  be  .•5ubiect  to  tribal  land  u.se 
rontrfil?;  .niirh  -:.'■.  a  '"cimpr  ehen.si  ve  plan  and  zoning  ordinance  the 
Tribe   ha.^^    adopt  eil. 

Til  respect  to  whether  m  nol  an  RV  park  would  be  detii  mental  to 
nearby  leriiilenoes  wnnlH  depfnH  upon  .■»  number  of  factor.s 
incjudina  t>ie  fvllowinq:  whii-li  (if  the  two  parcels  were 
developed  foi.  an  RV  pavk;  what  density  it  would  be  developed 
to;  v/hether  there  wa.n  rt  f  tij  1  time  on-si  t  e-manager  and  the 
design    of    the    f.icility. 

Howpvp")  ,  w^  .->>o  aiipi  <•<•  i  :)l  i  oi^  nf  ymii  ('(iiicri  ii  and  I  e.'iponse  In 
I  )i'>  Tir.i  i  <  .■■  and  will  forward  .'same  to  the  Portland  Area  Director 
who    will     riiiike    the    fjnaj    d<-ci ;;  j  on . 


Sincerely, 


Hi  11  i  am   A.    F!l  a 
iol  Superintendent 


■k 
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BIA,  Pus«t  Sound  Agencr 

3006  Colby  Avenue  ' '" 

Federal  Building 

Everett.  WA  98201  n 

Dear  Superintendent  Black: 

I  am  very  concerned  that  Lummi  Tribal  members  Dean  and  Sheri  Uilllams  ar* 
attempting  to  put  land  back  into  trust  in  my    neighborhood  within  the  exterior 
boundaflea  of  the  Lummi  Reservation  in  order  to  circumvent  county  zoning 
regulations.   They  have  told  local  residents  that  they  plan  to  put  in  an  RV 
park  for  casino  gamblers.   This  would  not  be  an  accepted  use  for  either  of  the 
two  parcels  in  question  at  the  corner  of  Northgate  and  Smokehouse  Roads  and 
Haxton  Way.   Present  zoning  is  suburban  residential  for  one  parcel  and 
rural/farming  for  the  other.   It  should  also  be  pointed  out  that  these  parcels 
are  not  yet  free  and  clear  according  to  current  owner,  Mr.  Sparkle  Hoffle. 

According  to  Lummi  Tribal  member  Bill  Ballew  of  the  Lummi  Planning  Office, 
in  a  phone  conversation  last  week,  the  Lummis  have  no  zoning  or  planning 
ordinances  currently  in  effect.   He  stated  that  "Tribal  members  can  do  whateve 
they  wish  with  the  property  at  present".   He  said  that  the  Tribe  at  one  time 
had  drawn  up  some  ordinances  which  were  never  enacted  by  the  Tribal  Council, 
but  that  the  grant  funding  for  the  old  Planning  Office  ran  out  in  the  1980*s 
and  those  ordinances  were  never  enacted.   He  further  stated  that  the  Lummis 
established  a  new  Planning  Office  about  a  year  ago,  but  "nothing  has  been  done 
yet  to  activate  the  old  ordinances  and  it  will  be  quite  a  while  before  anythin 
is  done  and  even  longer  before  any  enacted  codes  are  enforced*. 

Over  90\  of  the  population  in  the  platted  residential  areas  in  the 
immediately  affected  surrounding  plats  is  non-Indian.   (The  voting  age 
population  on  the  entire  reservation,  age  18  and  older,  is  also  significantly 
non-Indian  —  1267  White,  Black  and  Other  to  916  Eskimo,  Indian,  Aleut). 

Uhat  protections  do  the  BIA  and  federal  government  afford  persons  (who  are 
not  intruders  in  any  sense,  but  reside  in  the  area  because  of  federal  policies 
which  actively  solicited  their  presence  over  the  past  100  years  and  who  are  th' 
majority  voting  population  in  the  area),  from  a  tribal  government,  from  which 
they  are  excluded,  which  does  not  enact  or  enforce  land  use  codes  or  zoning 
with  respect  to  tribal  members  on  trust  lands?   Does  the  BIA  and  federal 
government  trust  responsibility  extend  to  seeing  that  land  uses  for  property 
being  turned  back  into  trust  are  compatible  with  and  do  not  harM  existing  uses 
snd  zoning  of  surrounding  fee  lands? 

Mill  the  BIA  allow  this  proposed  RV  park  land  use  if  the  land  goes  back 
into  trust?   The  potential  for  noise,  rowdiness,  burglary  and  theft  from 
disgruntled  gamblers  and  transients  is  a  very  real  threat  to  our  residential 
neighborhoods,  and  is  a  threat  to  the  property  values  in  the  area.   Will  the 
BIA  and  federal  government  reimburse  us  for  the  monetary  losses  in  our  horns   V: 
and  property  values  that  we  will  sustain  if  the  BIA  and  federal  government    l^' 
allow  this  non-compatible  development  to  go  in?  ;', 

I  oppose  using  federal  trust  restrictions  to  abuse  existing  zoning  in  the 
area.   Please  let  me  know  as  soon  as  possible  what  the  BIA  plans  to  do  and  wha' 
it  feels  the  extent  of  its  responsibilities  to  be  in  this  case. 

'.  >^ 
Signature Date .: 

Address 
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WHATCOM  COUNTY  PnOSECUTING  ATTORNEY 

DAVID  S.  McEACHRAN 

CHIEF  CIVIL  DEPUTY  DOMESTIC  RELATIONS 

RandallJ  Walts                                                               Civil  a  Domasllc  Relations  Dlvl*len  ATTORNEY 

322  N.  Commetctal  #302  Mary  C  Summwj 

Bellingham.  WA  98225 

CIVIL  DEPUTIES  DOMESTIC  RELATIONS 

RotwnA  Carmkhaal  OFFICERS 

Karan  L  Nalson  Tatasa  VandafWouda 

April    9,     1992  PilrioaSHoyi 


Mr.  Ed  Hart,  President 
Georgia  Manor  Water  Association 
P.O.  Box  1268 
Ferndale,  WA   98248 


Dear  Mr.  Hart: 


I  enjoyed  meeting  with  you  regarding  your  difficulties  in 
locating  a  trfell  driller  willing  to  drill  a  well  on  your  property 
pursuant  to  a  state  permit.  Unfortunately,  the  County  is  not  in  a 
r>osltion  to  bring  loqal  action  aqainst  the  I.ummi  Indian  Tribe  to 
uphold  a  state  permit.  As  you  know,  tlie  County  does  not  regulate 
water  rights.  Because  the  permit  was  issued  by  the  State,  it  is  up 
to  either  the  State  or  the  Georgia  Manor  Water  Association  to  bring 
any  legal  action  necessary  to  uphold  the  validity  of  the  permit. 

The  County  Sheriff  will  continue  to  respond  to  calls  and 
enforce  the  law  on  the  Lummi  Indian  Reservation.  This  includes 
complaints  of  trespass  and  theft  made  by  the  Georgia  Manor  Water 
Association.  Please  understand,  however,  that  the  Sheriff's  Office 
cannot  be  placed  in  the  position  of  defying  court  orders,  including 
orders  issued  by  the  Lummi  Tribal  Court.  This  means  that  if  the 
Lummi  Tribe  obtains  a  court  order  concerning  Well  drilling  on 
Georgia  Manor  property,  the  Sheriff's  Office  will  not  prevent  its 
execution  without  a  court  order  of  its  own  to  rely  upon. 

If  you  have  any  questions  or  wish  to  discuss  this  matter 
further,  please  let  me  know. 

Very  truly  yours, 

DAVID  S.  McEACHRAN 
Prosecuting  Attorney 


M  !/i  c  ^:  (' 


ROBERT    A.     CARMICHAEL 

Civil  Deputy  Prosecuting 
Attorney 


RAC:pjp 
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If 


&56EfshlgRc).    Bow.  WasHnglon  98232 

(206)  76fr«1 10  FAX  (206)  766-6133 

Ettablthwl  IMO 


9  December  1991 


Linnea  Smith,  Sec.  Treasurer 
Georgia  Manor  Water  Association 
PO  Box  1268 
Ferndale  WA  98248 

Dear  Members; 

The  letter  we  are  sending  you  is  a  copy  of  a  result  from  drilling 
a  well  within  the  original  boundaries  of  the  reservation  without 
first  obtaining  a  permit  from  the  tribe. 

It  is  our  position  at  Hayes  Drilling,  Inc.  that  we  will  only  drill 
on  properties  that  are  in  question  when  a  valid  permit  is  presented 
to  us  or  a  legal  determination  given  and  a  waiver  from  the  tribe 
obtained. 

Our  firm  does  a  lot  of  business  with  Indian  tribes  and  The  Indian 
Health  Service  and  we  do  not  want  to  jeopardize  our  position  with 
them. 


Than 


President/Owner  of  Hayes  Drilling,  Inc. 

DH/yl 

cc:  file 
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LUMMI    INDIAN    BUSINESS  COUNCIL 

2GI6  KWINA  no.  •  HELLINGHAM.  WASHINGTON  90226-9?98  •  (206)  734  8100 


iirr/vtiiMrnd  _ 


Hovombor    M,     1991 

Hr.    K«»n    Fowler  ^^ 

lialilmnii    I'liinp   mid   Woll    Drilliiiy,  Inc.         \ 

P.O.     nox    422  "•    ■ 

Ourliiigton,  WA  98233 

Dear  Hr.  Fowlers 

This  corrpBpomlGMce  is  in  rpsponse  to  tlip  Lnmmi  Nation's 
position  on  the  drillinq  of  wells  within  tlie  boundaries  of 
the  Luromi  Indian  Reservation. 

The  I.nmmi  people  are  very  concerned  tliat  botli  the  quantity 
and  quality  of  the  reoervation' R  nquiferB  are  being  degraded 
by  continued  withdrawal  of  the  resource  by  non-Indian 
individuals  and  qroiipfs  (i.e,  water  associations).  Further 
depletion  of  this  finite  resource  will  have  a  direct  impact 
on  the  liealth  and  welfare  of  the  Luinnii  Nation. 

As  such,  on  August  23,  1990,  the  Lurnmi  Indian  nusiness 
Council  (blBC),  the  legally-elected  entity  representing  the 
Lun-mi  people,  voted  to  prohibit  any  further  non-Indian 
withdrawal  of  groundwater  from  the  reservations  aquifers 
(see  enclosure).  This  does  not  restrict  further  withdrawal 
for  aotlvltlos  that  benefit  the  Lummi  people  (e.g.,  Indian 
lleitith  Seivlco  proyininn)  . 

The  reservation  was  created  for  the  I.ummi  people  through  the 
Treaty  of  1855.  As  such,  the  bummi  Nation  is  definitely  the 
senior,  and  thus,  superior  water  right. 

Sincerely, 

Henry  Cagey,  Chairman'' 

Lummi  Indian  Business  Council 

cc:  .  L\immi  Hesource  Planning  Division 

Lummi  Department  of  Natural  Resources 
LIBC  files 


iBNn»c»oe» 
jiwn>«jiiirn'«H  vnioii  w«m«>«  r.«Mr«iir«  •""ViTZTii.-''" 

tEvijrti[n-.aN  nowno  jtfrtnsoH  vtniijCTiii'=OH>  'KiiSJir 
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I.IJMMI    INDIAN    RIJSINFESS  COUNCIL 

?eia  KWiNA  (III.  •  riHi.i  inuiiam.  wasiiin(;iun  eii276-92nB  •  (206)  73'ioino 


f^  \  ^Xj^SC^  /  nePAnrimrr- 


? 


RESOLUTION  190-108  <m   TtlE  UIHHI  INDIAN  BUSINESS  COUNCIL 

WHEREAS,  the  LummI  Indian  Business  Council  Is  the  duly 
constituted  governing  body  oC  the  Luani  Indian  Reservation  by  the 
authority  of  the  Constitution  and  By-Laws  of  the  Lummi  Nation  of 
the  [Aimml  Reservation,  Washington,  as  approved  on  April  10,  1970, 
by  the  Asslntant  CuMlsolonor  uC  Indian  ACCalrat  and 

WHEREAS,  The  People  of  the  Lunuai  Nation  find  that  all  Reserva- 
tion natural  resources  are  Interconnected;  and  that  the  water 
resource  has  cultural,  spiritual  and  economic  values  that  guide 
the  appropriate  use,  aanagenent' and  protection  of  that  resource 
and  the  conditions  of  all  water  and  land  use  activities  in  the 
watersheds,  drainage  basins  of  the  Reservation  and  all  usual  and 
accustomed  areas;  and 

WHEREAS,  The  Lunuil  Nation  find  that  ground  water  are  directly 
interconnected  by  the  hydraulic  cycle  of  the  region  and  the 
Reservation,  and  therefore  water  is  a  unitary  resource,  whether 
occurring  as  surface  water,  springs,  aineral  water,  soil  mois- 
ture, precipitation,  percolating  water,  recharge,  drainage  water, 
or  otherwise;  and 

WHEREAS,  The  Lumml  Nation  recognize  that  clean  water  is  vital  to 
the  health  and  welfare  of  the  Reservation  residents  and  to  the 
vitality  of  tlie  Reservation  economy.  Because  resource  uses  mny 
contribute  to  the  degradation  of  water  supply  and  quality,  it  is 
necessary  to  protect  the  environmental  quality  and  integrity  oC 
all  surface  and  ground  water;  and 

WHEREAS,  The  Lummi  Nation  find  that  all  waters  reserved  by 
treaty  are  lield  by  them  in  trust  for  the  benefit  of  the  People  of 
the  Lumml  H»>tion,  as  an  essential  attribute  of  sovereignty,  the 
power  to  determine  the  proper  uses  of  said  waters  and  the  nanage- 
ment  thereof  is  the  Luaai  Nations  alone;  and 

HOW  THEREFORE  BE  IT  RESOLVED,  that  the  Lummi  Indian  Reservation 
has  no  Jiurplus  water  for  additional  non-Indian  development  and 
tliat  all  water  present  on  the  Luani  Indian  Reservation  is  subject 
to  the  sole  regulatory  authority  of  the  Luani  Indian  Nation. 

DE  IT  FURTHER  RESOLVED,  that  the  Chairman  (or  the  Vice  Chairman 
in  his  absence)  is  hereby  authorized  and  directed  to  execute  this 
resolution  and  any  documents  connected  therewith,  and  the 
Secretary  (or  the  Recording  Secretary  in  his  absence)  is 
authorized  and  directed  to  execute  the  following  certification. 


»»iiji>Mf  jotitt  mciimiMMt  l«ci«rar.VTrEiBaH  i«inTMr««cv  jnxtsn  ii.iakh 
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2808  Leeward  May 
Bellingham,  MA  98226 
June  IS,  1992 

Lumni  Tribal  Sewer  and  Water  District  Board       Re:  Missing  Sewer  Stub 
S156  LufflMi  View  Drive  to  existing  house 

Bellingham,  Un   98226  at  time  of  sewer 

construction 
Dear  Lummi  Tribal  Sewer  and  Water  District  Board  Members: 

Mrs.  Nelson  told  me  about  her  letter  to  the  sewer  board  regarding  htr 

missing  sewer  stub,  and  showed  me  the  District's  response,  which  was  to  simply 
send  her  a  copy  of  the  District's  sewer  stub  policy  (which  has  board  member's 

names  on  it — including  mine),  but  included  no  cover  letter  of  explanation. 
She  had  sent  the  copy  down  to  her  son  no  that  he  might  consult  his  attorney, 

as  she  felt  that  the  policy  did  not  apply  to  her  situation.   Mrs.  Nelson  felt 
she  had  explained  her  situation  thoroughly  in  her  letter.   I  suggested  that 

she  wait  and  try  the  sewer  district  one  more  time  before  taking  legal  action. 

Since  none  of  the  present  board  membprq  were  on  the  board  at  the  time  of 
the  policy  discussion,  1  hope  that  the  following  information  may  help  reach  a 
Mututally  satisfactory  conclusion  to  Mrs.  Nelson's  request. 

The  discussion,  as  I  remember  it,  was  that  under  the  circumstances,  the 
District  would  not  be  obligated  to  provide  sidesewer  stubs  to  new  construction 
which  occurred  after  the  installation  of  the  sewer  mains.   The  hoard's 
decision  was  that,  since  in  many  places  only  existing  houses  at  the  time  of 
the  sewer  construction  had  been  provided  with  a  sidesewer  stub,  and  that  was 
an  a  fact  of  construction  which  could  not  be  changed,  that  any  new 
construction  would  be  obligated  to  pay  the  cost  of  installing  a  stub  if  one 
did  not  exist.   Page  2  of  the  draft  minutes  of  the  August  25,  1968  sewer  board 
meeting,  which  board  members  received,  is  enclosed  from  my  records.   Also 
enclosed  is  a  copy  of  the  Lummi  Sewer  District  attorney's  letter  of  Ppril 
1968,  which  is  referenced  in  the  minutes,  giving  possible  solutions  to  the 
stub  problem  we  were  experiencing,  since  the  draft  minutes  don't  reflect  the 
nature  of  the  discussion. 

I  called  Dan  Walker  about  this,  and  he  reminded  me  that  the  Frank  Moss 
house  on  MacKenzie  Road  at  Gooseberry  Point  had  liad  the  same  problem,  and  had 
precipitated  the  policy.   The  District  paid  for  Mr.  Moss's  stub. 

It  is  my  understanding  that  Mrs.  Nelson  explained  in  her  letter  to  the 
sewer  board  that  she  was  not  present  in  tier  home  at  the  time  of  sewer  main 
installation  on  Leeward  Way  because  of  her  huaband' s  being  ill  in  an  out  of 
town  hospital;  that  she  explained  that  she  had  paid  the  original  SAOO. 00 
hookup  charge  to  the  sewer  district  (that  charge  went  up  to  $&00  for  those  who 
did  not  pay  within  the  first  three  months);  and  that  she  explained  that  she 
has  been  paying  the  full  monthly  $16.00  charge  for  sewer  service  each  month, 
from  the  beginning,  even  though  she  has  not  been  receiving  the  sewer  service; 
and  that  she  wants  to  hook  up  to  the  sewer,  but  wants  the  district  to  pay  for 
the  cost  of  the  installation  of  the  missing  stub,  which,  Mrs.  Nelson  told  me, 
does  show  as  having  been  installed  on  the  "as-builts"  for  the  sewer. 

I  am  hopeful  that  an  amicable  solution  may  be  reached  before  either  the 
District  or  Mrs.  Nelson  incur  legal  costs  which  may  not  be  necessary. 

Sincerely,  /\^^^^*^ieir.«i^ 
Linnea  6.  SHii^h 
cc}  Mrs.  ni  Nelson  Forner  BoardOlember  1966-1990 
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Lummt  Trlbol  Svwor  District 


Batllnaham.  Woshington  98226-raOi 
(206)7SB^«7ar3B4-a9M  '"•■'  ' 


LUHHI  TBIBAL  SEWER  DISTRICT 

BOARD  OF  DIRECTORS 

P  Q  L  Z  C  T 


Th»   Luanl 
natur*  ot 
stub  for 
did   not 


rtbal  S»««r  Dlatrlct  cannot  antlcipat*  the  exact 
ha  futura  aubdlvlaion,  ao  aa  to  aaaura  a  aldaaawar 
futura  lot.  Even  In  axlatlng  plata,  tha  Dlatrlct 
llgata  Itself  to  provide  atuba  for  every  lot,  Juat 
thoaa  with  Actual  structurea.  Since  the  property  ovnera  did  not 
participate  in  the  funding  of  the  original  ayatea,  the  ayatew  vaa 
eaaentlally  free  to  everyone,  thua  the  Dlatrlct  la  not  obligated 
to  provide  aldeaewer  stubs.  Therefore,  the  Board  af  Directors  of 
tha  Luaal  Tribal  Sever  District  do  not  guarantee  sidesewer  stubs 
to  lot  owners  and  that  one  of  the  coata  of  connection  to  the 
systea  aay  be  the  installation  of  the  stub. 


This  policy  was  passed  at  the  Auguat  23, 
seating  which  was  attsndsd  byt 

Dan  Walker,  Vice-Chairsan 
Llnnea  Salth,  Seeretary-Treaaurar 
Victor  BeloMon,  Board  Director 
Mlllias  Jonas,  Board  Dirsctor 

4/ea 


1988  Board  of  Directors 


MLE 1 8EMSTUB.  PLC 


1172 


ownerships,       2  have   two   owners,      which    are    Jhe  same   two  owners    for 

MINUTES  CONTINUED:  AUGUST    25,    1988*  PAGE  TWO i 

each       parcel,        1       has    four    owrier,        1    has    five   owners,        1       has      51 
owners,       and       1       has   69   owners.  Tor    thi?    parcels       with       multiple 

owriers      a  cover    letter    with    the    bill    should    be    sent    to  each    owner 
apd    a  notice    put    into   the  Squol   Quol,    stating   the    policy    for 
Standby   and    backcharges. 

It       was      decided      to    set    a    date   for    anc>ther   review    of       the      Water 
Ordinance.  Time    was    set    for    Seoteiiiber    15,        13afl  at    7i.iO   at       the 

Cove  Restaurant. 

FLNONCIOL  RtPORT 

Dave      reported      that       the      t-eports  are    regular      and      pretty      much 
on      target.  Linnea    cofiiiiierited    that    she    is   still    requesting      that 

the      Merrill    Lyricii    Recount    be    transferred    to  -tJu^      Connection      Fee 
Fund.  Dan       asked    if    the    final    audit    report     included    a   manager's 

letter.  Dave      replied    no    the    only    other    correspondence       in      the 

package      was   a   proposal    for   the    upcoming    audit.       Dave  said    he    would 
look    into   it. 

SQLISBURY  QPPEfiL 

Dave      began    by    introducing    Mrs.       Mackenzie    to   the   Board.         She    is 
Leonard      Salisbury's      daughter    and    is    appealing     in      her      father's 
behalf,       Mrs.    Mackenzie   explained    that   her    father    hasn't    been   well 
and       is      hoping    that    the    Board    will    drop   all    charges  owed    on    the 
trailer      park      during    the    time    of    his    ownership.         He      is      afraid 
Ron      Mace   could    sue   hiw    for    misrepresentation.  Ofter    a       lengthy 

discussion  the  Board  decided  that  the  lawsuit  aoainst  both.  Mace 
and  Salisbury,     should  proceed    as    indicated. 

EMX  LEITER 

Dave  reported  that  he  had  sent  PMX  a  letter  explainirig,  now  is 
the  time  to  install  the  air  »-elief  statioris  before  the  weather 
ges  bad,  and  also  asked  for  a  break  down  of  their  cost  estimates 
for  the  project.  Carl  stated  that  the  District  should  push  them 
to  resolve  the  issue  before  the  EPO  audit  is  conducted.  The 
Board  expressed  some  concerns  which  will  be  expressed  in  a  letter 
Skip  will  draft  for  the  Board  to  PMX. 

HLSSLNG  Slug  BQWICY 

fifter  a  lengthy  discussion,  it  was  decided  that  the  Board  would 
set    policy  on  said    subject.  xl«^  uu^ wui**^ '*^*'^ 

MOTION:  Linnea  made  a  motion  to  adopt  proposal  ^l^  or  tiie  three 
options    dr*ft*d    uo    by    Skip.  Seconded    by    Victor.       Motion    carried 

to    establish   this    policy  as   part    of    the    ndministrat ive  Code. 

Ei.R§QNNgu  EQUiCY 

Dave      reported      that      the   District's   Personnel     Policy      was      newr 

approved  by  LIBC  Council.  Dave  also  stated  that  he  had  a  meeting 
with   Willie    ft    01    Scott,       conerning    the    matter.  This   whole    issue 

was      brought    to    the    attention  of  Dave   when    Dan    left    the      District 
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RAAS.  JOHNSEN,  GARRETT  A  STUEN 

ATTORNEYS  AT  LAW 

1503  E  STREET 

P.O.  BOX  5748 

BELUNOHAM.  WASHINGTON  98227-$74« 

DANIEL  A.  RAAS  TELKPHONS 

HARRY L  JOHNSEN  (»M)t41-«i34 

DEBORRA  K.  OARRSTT 
mOttAaS-STUEN 

■.X    l<    oiirstta   •lit   t"  ^''rfe  •J"-:  ■-   "•''  r-.i^or  ":>«  :»r  ■•«    ' 
..•^J  ":v«v.l-:.'»  ta)  '«>'■    "        '     .,,,'',0..'^'""   ' 
|r  .„.«  .-.-oJ^i  i.^jj  .  .April  27,  1988 

TOi  'Luioail  Savar  Board 
FROMt   Harry  L.  Johnaan 
REr,  rHisalag*  aavar  atul 

Tba  Board  could  approach  tha  question  of  tha  missing  or  non-exlstant 
stubs  In  savaral  dltfarant  vaya,  depending  on  the  policy  decisions  tha  Board 
makes,  .  There  doaa  not  appear  to  be  any  clear  direction  In  tba  Sewer 
Ordinaaca  that  would  require  a  certain  approach.   The  altaraatl^aa: 

1.  The  Board  could  take  the  position  that  stuba  are  not  guaranteed  to 
lot  ownera  and  that  one  of  the  coats  of  connection  to  the  system  may  be  the 
installation  of  a  stub.  That  vlll  certainly  be  the  case  where  a  large  parcel 
with  substantial  frontage  on  a  collection  line  la  aubdivided.  Obviously  the 
District  cannot  anticipate  tha  exact  nature  of  a  future  subdivision  so  as  to 
assure  a  stub  for  each  future  lot.  It  will  mean  that  some  intallatlona  will 
be  more  expenalve  than  othera,  but  that  is  Juat  a  matter  of  luck.  Even  in 
existing  plats,  tha  District  did  not  obligate  itself  to  provide  stubs  for 
every  lot,  just  those  with  actual  structures.  Since  the  property  owners  did 
not  participate  In  the  funding  of  the  original  system,  they  cannot  complain 
that  aoma  people  received  a  slightly  batter  deal  than  others  since  the  system 
was  essentially  free  to  avaryona. 

2.  The  Board  could  aaaume  that  a  certain  number  of  lots  will  be  missed 
by  the  sewer  contractor  and  simply  factor  that  into  the  connection  fee  for 
everyone.  The  District  would  then  pay  for  the  stub  on  each  lot  of  record, 
with  future  subdivisions  still  being  subjected  to  payment  by  the  owner,  either 
at  the  time  of  aubdlvlalon  or  at  the  time  of  actual  connection.  That  would 
have  the  effect  of  treating  everyone  equally,  although  the  District's  actual 
costs  of  connection  for  lots  having  a  stub  would  be  less  than  for  the  lots 
without  stubs.  In  essence,  the  lot  owners  with  existing  stubs  would  be  paying 
a  little  more  than  necessary  for  their  connection  while  those  without  a  stub 
would  be  paying  leas  than  their  actual  costs.  Since  connection  feea  are 
necessarily  average  coats  anyway.  It  wouldn't  make  any  legal  difference. 

3.  The  Board  could  simply  include  the  cost  of  tha  stub  in  every 
connection  charge,  including  thoae  for  new  aubdivlaions  on  existing  lines. 
This  would  appear  to  be  the  moat  "equal'  treatment,  but  actually  it  would  be  a 
subsidy  to  the  larger  parcels. 

While  some  Districts  hsve  a  flat,  undifferentiated  connection  fee,  other 
Districts  divide  their  'connection  fees'  Into  various  components.  For 
example,  there  might  be  the  physical  connections  costs  (either  actual  or 
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averaged),  a  "btiy  in  fee*  which  cov>>rs  the  prorata  share  of  the  historic  cost 
of  the  existing  system  already  paid  for  by  the  existing  customer  base,  aa 
admistratlve  or  permit  fee,  and  perhaps  a  reserve  for  future  expansion.  This 
last  category  is  not  allowed  under  Washington  state  law,  but  it  is  used  la 
some  other  states. 

The  stub  question  focuses  attention  on  the  components  of  the  District's 
existing  connection  fee.  It  appears  that  fee  was  originally  set  at  a  level 
that  would  guarantee  start  up  expenses  for  the  District  and  now  it  is  used  to 
provide  for  future  non-routine  maintenance.  Many  districts,  regardless  of  how 
they  compute  their  fees,  place  them  in  a  separate  fund  for  future 
construction.  Even  in  Washington  where  the  law  does  not  allow  future  capacity 
to  form  a  part  of  the  rationale  for  the  fee,  there  is  no  restriction  oa 
earmarking  the  money  for  future  projects  once  the  fees  are  collected.  After 
all,  you  can't  very  well  spend  the  money  on  projects  you  have  already  paid 
for,  evea  if  you  are  required  to  set  the  fee  based  oa  the  cost  of  those 
projects. 
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2808  Leeward  Way 
Dellifiqhain,  WA  98226 
October  22.  1993 


Re:   Filbert  Sower  Hookup 


Fugene  DeCotnnii,  Manager 
Luitifni  Snwer  Disdict 
Bellingtiatn,  WA  90226 

Dear  Geoe: 


JiifiR  nnd  Fred  Filtiert  \\f^vfi  r^llerl  aiul  nsked  ttial  I  tielp  in  pursuing  a 
sewer  tiookup  for  their  property    Ttiey  J=»re  going  to  be  gone  for  a  few  months, 
and  they  asked  if  I  would  be  able  to  follow  up  for  ttiem  on  their  request  to  you. 

I  received  the  enclosed  request  from  ttiem  in  the  mail  today,  and  I  am 
sending  it  along  to  you. 


Sincerely, 


Lrhnea  G.  Smith 


Jjjmt^ 
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ROY  mill  SAN  i)V  ('AI.I.F.KO 
282 1  14-4'wnMl  VViiy 
Bellingham,  \VA  98226 
(206)  758-7758 


August  30,  .1994 


Sheriff  Dale  Brandland 
Whatcom  County  Courthouse 
311  Grand  Avenue 
Bellingham,  WA  98225 

Dear  Sheriff  Brandland: 

On  June  4,  1994,  my  family  had  a  confrontation  with  Lummi  Law  Enforcement  "officer"  E. 
Hillaire.  I  sent  you  copies'of  my  correspondence  to  Lummi  Law  Enforcement  with  a  cover 
letter. 

They  promised  an  internal  investigation  and  a  report  to  me  explaining  what  was  found  and 
what  was  being  done  about  it.  1  was  assured  personally  by  both  Bruce  Haley  and  L:. 
Sutton,  when  I  talked  with  them  after  the  meeting  which  you  attended  at  the  Goosebern- 
Point  Fire  Hall,  that  an  answer  was  forthcoming  very  soon . 

I  called  Bruce  Haley  and  was  told  on  August  2Z  1994,  that  his  Lieutenant  would  notify  me 
with  information  as  to  what  the  status  is.  I  am  now  convinced  that  they  don't  really  intend 
to  follow  through  with  this  matter. 

I  am  requesting  that  you  please  contact  them  regarding  this  issue.  I  would  like  their  official 
position  on  this  matter  and  on  the  beach  rights  in  this  area.  I  would  like  to  know  if  their 
officer"  was  acting  on  behalf  of  the  Lummi  Tribal  position  and  within  his  authority.  I 
would  like  to  know  what  is  being  done  to  rectify  tnis  situation.  I  would  like  a  letter  of 
apology  to  me  and  my  wife,  to  whom  the  frustration  and  humiliation  occurred.  This  is  not  a 
"government  to  government"  issue. 

Thank  you  in  advance  for  your  attention  to  this  matter. 

Sincerely, 

Roy  QUlero 
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WHATCOM  COUNTY  SHERIFFS  OFFICE 

Public  Safety  OuJhJing  -  31 1  niaiid  Avonue 

Bellingham.  Washington  98225 

DALE  BRANDLANO 
Sheriff 


LU 
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Seriember  8.  1994 


Roy  Callero 

2821  Leeward  Way 

Bellingham,  Washington   98226 

Dear  Mr.Callero: 

Enclosed  is  a  copy  of  my  letter  to  Bruce  Haley  asking  to  be  advised  of  their  internal 
investigation.  This  department  just  spent  a  considernble  nirn  unt  of  time  and  effort  to  create  a 
policy  for  dealing  with  tidelands  issues.  This  policy  was  created  to  give  our  deputies  a  clear 
understanding  of  how  to  deal  with  these  complicated  problems. 


I  am  enclosing  a  copy  of  this  policy  for  you. 
please  feel  free  to  call. 


If  you  have  any  further  questions  or  comments 


Sincerely  yours. 


.// 


DALE  E.  BRANDLANO,  Sheriff 


DEB/nh 


WHATCOM  COUNTY  SHERIFFS  OFFICE 

Public  Safety  Building  -  31 1  Grand  Avenue 
Bellingham,  Washington  98225 

DALE  BRANOLAND 
Sheriff 
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September  8.  1994 


Bruce  Haley,  Director 
Lummi  Law  and  Order 
2616  Kwina  Rond 
Bellingham,  Washington   98226 

Dear  Bruce: 

I  am  enclosing  a  copy  of  a  letter  from  Roy  Callero.  He  is  asking  that  you  send  him  the  results 
of  your  internal  investigation  and  because  this  incident  occurred  within  our  jurisdiction  I  would 
also  like  to  know  the  results. 

I  will  be  sending  Mr.  Callero  a  copy  of  this  letter  and  a  copy  of  our  policy  on  issues  concenung 
tidelands  and  trespass. 

Respectfully  yours. 


DALE  E.  BRANDLAND,  Sheriff 


DEfi/nh 
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DATE  ISSUED:         September  I,  1994  NUMBER:  94-01.01 

DIS'IWBiriK^:        All  l>c|xity  SlierifTs 

SUBJECT:      Lunvm  Reservation  Trespass  Et^brcement  Issues 

L  I'L'IUXJSE 

Tlie  purpose  of  this  memorandum  is  to  clanfy  the  enforcement  stance  of  the  Sheriffs  OflTice  for 
deputies  that  become  involved  in  issues  related  to  llie  enforcement  of  trespass  laws  associated  with 
matters  involving  "disputed  rights"  of  both  tribal  and  non-tnbaj  citizens  on  the  Lummi  [ndian 
Reservation 

U,        OPERAnVE  PRINCIPLE 

To  ecpjally  protect  from  a  neutral  basis,  the  personal  nghts  and  property  interests  of  ail  individuals, 
and  legally  constituted  groups,  within  the  Lummi  Indian  Reservation 

UL        reUNlARY  ISSUES 

Tide  Lands  bsue  Tlie  tide  lands  issue  irrvolves  disputed  ownership  of  and  access  to,  tide  lands 
where  private  non-tribal  fee  simple  land  is  involved  Wliat  constiaites  "tide  lands"  is  based  on  the" 
mean  high  tide  line"  GeiicTally,  the  Lummi  Tiibc  claims  exclusive  owneislup  of  "the  tide  lands" 
including  control  of  all  land  on  the  water  side  of  tlie  "extreme  high  tide  line"  This  claim  includes 
"unobtriisive  and  non-destructive"  access  for  tribal  members,  their  vehicles,  and  boats  across  all  lands 
and  property  to  access  tide  lands  In  contrast  to  the  Tnbe's  claim,  "mean  high"  is  the  generally 
accepted  standard  for  determining  "tide  lands"  by  most  legal  sources 

South  Cope  I¥o|ierty  Issue  Tlie  second  issue  is  tlie  right  of  tiibal  manbers  to  alter  upon  and  use 
the  private  fee  simple  property  known  as  tlie  South  Cape  of  Sandy  Point  on  the  Reservation,  in  the 
furtherance  of  their  "right  of  access"  to  the  tide  lands  Currently,  the  owner  of  the  Cape,  Paul 
"Johnny"  Murray-Jones,  has  posted  the  property  with  "no  trespassing"  signs  with  the  intent  to  bar 
access  to  all  unauthorized  individuals  from  access  to  tlie  Cape 

Non-Treaty  Issue  Trespassing  Complaints  Infrequently,  the  ShenfTs  Office  receives  complaints 
of  persons  trespassing,  or  remaining  on  the  property  of  another  without  permissioa  These  cases  may 
involve  tribal  members,  non-tribal  members,  or  botli  Such  matters  do  not  involve  disputed  treaty 
rights  or  any  other  tribal  issue.  These  matters  should  not  be  coifrised  with  either  of  the  above  noted 
types  of  conflicts. 
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\VT1A1XX)M  CX)UN  lY  SlllJtUT Ol'l  RMIONAL  l\)liC\  ;VND  mCXJEDURE 

IV.     oraunoNALn)iJCY 

Until  furtliCT  iKJficc,  \hc  Sliciin's  OITilc  will  iiiiiilcmciii  ;hc  fcillowinu  dixT.ilidtial  |xilicies  wJien 
handling  "tide  land"  and  "Soutli  Cape"  trespassuiy  coiTiplainis  on  tiie  Lunimi  Indian  Reservatioa 

A-  Responses  to  Ilde  Lands  Compl.-iiirts  SlienlTs  deputies  will  respond  to  trespassing 
complaints  related  to  ;uc;is  known  ;>s  tlie  "tide  lands"  on.  tlie  Lunimi  Indian 
Reservation  as  provided  lx:low 

1.  Deputies  will  respond  to  tide  lands-related  trespass  complaints  on  the  Lummi 
Reservation  for  tlie  purpose  of  preserv  ing  the  peace,  providing  information  to 
the  involved  panics,  and  to  cstnblisii  a  neutral  mediating  presence  to  protect 
the  riglits  of  the  disputants 

a  In  tliese  matters,  deputies  will  not  arrest  or  cite  tlie  accused  individual. 

Such  mattCTS  will  he  addiessed  as  ;iny  otlier  non-cnminal  civil  matter 
would  be  addressed  Responses  to  such  incidents  will  be  to 
document  tlie  incident  and  collect  appropnate  identifying  informatioa 
Deputies  shall  not  take  sides,  or  express  any  point  of  view,  but  will 
remain  completely  neutral  to  ail  parties 

b.  If  any  of  the  involved  parties  decline  to  provide  requested  identifying 

informatioa  deputies  will  note  such  refusal  in  their  report  and  take  no 
further  action  to  gain  the  information  It  will  l)e  the  responsibility  of 
the  complaining  party  to  gain  declined  informatioa 

2.  Deputies  shall  not  make  physical  arrests,  or  cite  any  tnbal  member  accused 
only  of  trespassing  for  the  purpose  of  accessing  tide  lands  across  the  private 
property  of  anotlicT,  as  long  as  the  means  of  gaining  access  was  reasonable, 
unobtrusive,  and  did  not  cause  any  damage,  undue  disruption  or  physical  harm 
to  the  property,  or  person  of  tlie  property  owner. 

a  Reasonable  access  sliall  be  deemed  to  be  made  on  foot  across  open 

land  tliat  is  unobstoicted  by  fences  or  structures. 

b.  Unreasonable  access  shall  include  opening  gates,  climbing  over  fences, 
altering  into  enclosed  stnictures,  crossing  a  lot  with  a  residence,  or  by 
driving  or  towing  a  vehicle  or  boat  Such  conduct  is  deemed  to  be 
unreasonable  and  actionable  as  a  trespassing  violatioa 

c.  Such  "unreasonable"  instances,  will  be  fiJly  documented  and  the 
report  referred  to  the  Office  of  the  Prosecutor  for  a  charging  decisioa 
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VMUTCOM  OOUIVIY  SI lERIFF  OniU  IIONAL  POI JCY  AND  PROCEDURE 

B.  RfS(ionscs  to  SiHrtli  C:\\%'  (  oni|)l:iiiits       SltmH's  Pcn^<vniel  \vill  resixiiid  to  rqxjiis 

ol  ticsiKiss  on  tlic  private  {»ro|)eity  localaJ  tii  die  ;iica  kmnvii  as  SoutJi  CajK  on  Sandy 
'  Point  as  follows. 

1.  (J(X)n  contacting  individuals,  wlio  are  not  tribal  rneinlxTS,  on  the  Soiitli  Cape 
properly,  such  persons  will  Ix;  acKised  tiiat  thcv  are  trespassing  and 
idnilifying  infonualion  gatlicieti.  Ihe  [Mson  .sliall  be  advised  (o  lea\e 
property  immediately  The  information  will  be  referred  to  the  Office  of  the 
Prosecutor  for  a  charging  decisioa 

a.  IXpiilics  will  also  ;u.Kise  sticii  individiuils  lliat  sccimd,  or  successive 
contacts  will  result  in  the  issuance  of  criminai  citations  for  trespass 

b.  Enforcement  action  should  onlv  be  taken  against  individuals,  during  , 
an  initial  contact,  who  are  committing  a  cnmuial  violation  other  than 
simply  being  physically  present  on  the  South  Cape  property 

c.  Lidividuals  possessuig  a  letter  of  pemiission  issued  by  the  propert\ 
owner,  or  his  designee,  shall  be  deemed  to  be  legally  on  the  propert> 

2.  Tribal  members  will  be  permitted  to  walk  across  die  Soutli  Cape  proj)erty  to 
facilitate  their  access  to  the  tide  lands,  and  for  no  otlier  purpose 

a  Tribal  members  accessing  tide  lands  shall  not  be  pennitted  to  enter  the 

property  vvith  vdiicles.  launch  or  retneve  Ixjats,  spread  nets,  moor 
boas  in  the  canaL  or  loiter  on  the  South  Cape  property 

b  The  commission  of  any  of  the  above  noted  acts  (a),  combined  with 

physical  presence,  will  be  sufTicient  to  sustain  a  charge  of  trespass 
against  a  tribal  member  Tlie  information  shall  be  documented  and 
refen^ed  to  the  Office  of  the  Prosecutor  for  a  charging  decisioa 

c.  Tribal  members  who  are  simply  walking  across  on  tlie  aforementioned 
property  to  access  tidelands,  witliout  any  oilier  inappropnale  conduct, 
will  not  constitute  a  basis  for  any  immediate  enforcement  actioa 

d.  Tribal  Police  should  be  called  to  assist  in  handling  these  matters  if  a 
tribal  member  is  resistive,  uncooperative,  or  refuses  to  leave. 

e.  Tribal  membeis  possessing  a  letter  of  permission  issued  by  the 
property  owner,  or  his  designee  shall  be  deemed  to  be  legally  on  the 
property. 
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\MI/VirX)M  ( OIINI^S  sill  IIIIF  on  lU  IIONAI.  IX)I  U\  AM)  n«K  IDIIRF, 

-  C.  Ri-sixiitscs    Im-olvim;    Citslddv    ^n's|l:^s    Ain-sls    t\'pulios    invt-stiiiMtinL'    (rc5pa"^siiii! 

complainlr)  on  the  Luinini  Kc;;crv:ili()n  wlio  ,ui'  ctmlmiiUil  \miIi  iiulivulii.ils  wlto  ,uc 
unaxiixrative,  it  refuse  to  ce;isc  ;i  trcr.pa'^siim  violation  ;ind  leave  the  protected  area,  rnny 
be  subject  to  physical  arrest  ;it  llie  discretion  otthe  ShenfTs  shiil  supervisor 

I  Unc<K)|X'i;ilivc  iiidiviilnals  wlio  decide  lo  c<K>|X'talc  to  avoul  plwsic;il  ;UTesl  tnay 

be  issued  a  citation  charging  the  ;ippropnate  violation  in  lieu  of  completing  a 
physical  arrest. 

D.  Responses  to  Noii-Treaty  ksue  xioliitions  Slienfl's  })ei3onnel  reniain  fully  authorized 
to  take  appropnate  enforcement  action  agaiast  anv  individual  who  is  involved  in  criminal 
conduct,  including  trespass  in  ;uiv  area  of  the  I.iimmi  reservation  known  to  be  fee  simple 
land  wliere  tide  lands  access  or  ticaiy  lights  .uc  not  at  issue 

El  Dociunentilion  Rcqiored     Due  to  the  potential  for  civil  litigation  that  is  associated  with 

these  types  of  cases,  all  contacts,  responses  and  actions  will  be  fijliv  documented  via  the 
Department's  normal  reporting  prcKess 

F.  DisseitBiiation  of  Unautlioiizcd  iiiloniGitioii  Undei  no  ciicumstauces,  aie  Slienll's 
personnel  authonzed  to  distnbiite  mfoimalioa  d(x:uments  or  memoranda  developed  by 
any  other  individual,  agency  or  entity  reg;uding  court  decisions,  opinions  or 
interpretations  of  law  related  to  tnbal  nghts,  claims,  or  legiil  authonty  without  the 
expressed  permission  of  the  ShentT,  or  his  administrative  designee 

G  Professional  Neutrality  ShenfTs  personnel  shall,  in  all  contacts  with  individuals,  groups 
and  agencies  regarding  these  issues,  remain  neutral  and  positive 

1 .  Deputies  must  not  allow  thenvsci ves  to  be  drawn  into  an  argument,  or  "take  sides" 
regarding  these  volatile  issues  Sherins'  [x:isonnel  have  an  absolute  responsibility 
to  serve  the  legitiiiuile  interests  of  citizens  of  Wliatcom  County  within  tlte  context 
of  the  law  in  an  unbiased  manner 

2.  All  reasonable  step  should  taken  to  preserve  the  positive  professional  and  working 
relationships  with  the  Lummi  Tnbal  Police 

H  AdiiiiiistnTlive  Referral  Any  problems  or  complaints  ansing  foim  ttie  implementation 
of  tiiis  policy  shall  be  referred  to  the  ShenfTs  administration  via  normal  departmental 
channels  for  review  Individuals  wishing  to  file  a  complaint  against  an  officer,  this 
policy  or  its  application,  should  be,  likewise,  referred 

V,         DURATICXM 

This  operational  policy  shall  remain  in  effect  until  revised  or  revoked  by  order  of  the  Sheriff,  or  his 
administrative  designee. 
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Sheriff  Br.ancUnn<1 , 


f'-fi.  On  June  4,  1994,  My  family  had  an  unfortunate  experlen<ie(| 
w^th  a  Lumnii  Law  Enforcement  officer.  I  contacted  Lt'.  Sutton?^ 
at^  Lununl  Law  and  Order  and  dlscusse-d  this  matter  with  him.  -  ''''';' 
Htif^  sent  Defective  Gai  y  Myers  to  take  statt'iaents  from  me  and  ■  i 
nijf<  wife.  My  da\ighter  an'i  my  snn-iiv  laws  also  sent  him  short  . 
wfitten  stateinentr,  .  ! 

'^  I  was  very  pleased  and  iiriprestsed 
titels  matter.  They  are  going  to  do  an 
a|id  said  they  would  notify  mo  of  the 

%  I  asked  that  Mr.  Hi  11a  ire  not  be 
my*  property  over  again"  iand  both  Lt. 
agreed  that  "that  was  my  right". 

I  feel  that  you  should  have  a  record  of  this 


witli  their  response  to  / 
internal  Invest igatlOtti? 
results.  •  ' 

allowed  to  "set  foot 'On 
Gutton  and  Det.  Myers  ' 


incident^Xjf 

I  have  enclosed  a  copy  of  my  written  statement.    ^  ,i 'fViS;^'! 

you  for  your  attention  to  this  matter.       .  \  ,^  ^  ' 


Thank 


Pay   Cjfllero 
2321    Leeward   Way 
Bellingham   Wa.     98226 


;>' 
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MR.  BRUCE  HALEY 

LT.  SUTTON  ., 

LET.  GARY  MYERS  t 

JMMI  LAV  ENFORCEMENT, 

^  Saturday,  June  4,J004,  of-j^r  u::i  Juately  2  P.M.  t  iiad^a'^V'iryi 
upsetting  experience  with  nin-?  of  youi  "  of  f  Icersi"  .  My  wli0'jtt;iij 
2nd  grade  class  was  enjoying  a  day  at  their  teachers  hoii»,»J.,.^i^(,'i 
Ve  had  a  Em.all  beach  flie  whi.  h  was  being  watched  ,..•'':'.?.?;' 
"tfemporarily  by  a  5th  grade  helper.  Adults  were  In  the 
isuDediate  area. 

f^.  The  5th  grader  (Eric  Ingram)  heard  someone  ye 
tp  put  out  the  fire.  He  looked  up  to  see  a  man  in  a 
rtiinsuit.  Eric  told  the  man  that  he  couldn't  but  he  would .^H^:*^ 
get  the  owner.  He  was  yelled  at  again  to  put  out  ■  the  f  ir0. '!j||^ 
Afad  again  responded  that  he  would  get  the  owner.  The  'nian/'^l^.^'^ 
iaid  something  to  the  effect  of  "Don't  argue  with  me  he ':-r,jj*;!^ 
Isn't  the  owner!".  Eilc  ran  up  the  beach  stairs  yelling  ' '' >V 
''Mick!  ,  Mic"k!  ,  (iny  nickname).  The  man  saw  two  2nd  grade  boys  ^ 
iiear  the  top  of  the  stairs  and  yelled  at  them  to  put  out  the 
;|?lre.  When  the  second  gi  adei  ^;^  said  they  would  get  the  pvfnor^ 


ill  for'-'bl»| 


ne  got  upset  with  them. 

I  met  the  man  at  the  top 
to  put  out  the  fire.  I 
dldn*  t  know  about?"  He 
had  to  put  out  the 


i|  had 
ban  I 
and  I 
Lummi 


of  my  beach  stairs.  He  told  tad* 

I er ponded  "Why?  Is  there  a  b^rA 

told  me  that  wasn't  my  propBr'ty 

file.  The  mLTn  appeared  to  be  a 


member  who  wa£ 


.71. 


■■A':  fe'  .!V^ 


.  very  upret.  By  t  hi^  time  we  had  nySfil) 
my  two  Son-in-laws,  three  or  four  other  adults,  and  23 
tiecond  grade  students  looking  on.  Ve  had  a  rather  heated  vj^<* 
discussion  regarding  property  rights  and  this  man  told  JB^^^^ 
tbo  Lumrais  owned  the  beach  to  ±ho  vegetation  line.  '-'  "^ '*-i'^,''»^ 
^^  I  finally  got  frustrated  enough  to  inform  the  man  that  ^i^ 
hie  was  on  my  property  and  steps,  and  I  wanted  him  to  le^ye^^! 
H<fe  told  me  he  had  a  right  to  be  there  and  wouldn't  ^'V  ;>^i||?| 
^eave.Vhen  I  asked  what  made  him  think  he  had  a  right  ..tpibftj^ 
there  he  said  he  was  an  officer.  We  (  myself  and  ^  j^*! 
1^wo-son-in-laws)  looked  at  him  and  said  "Your'e  what"?  He  ^-1|^ 
Sp'^^'-'^d  his  raincoat  to  sliow  us  his  uniform  (unbuttone4  haifM; 
1*ay  down)  and  a  badge.  I  asked  how  we  were  supposed  to,  «liQVl.  ■ 
he  was  an  "officer".  Aboxit  thfii  my  adult  daughter  ran  up  and 
-iiild  "It's  O.K.  I'm  going  to  call  the  police".  We  lnforn>ed/;^ 
aitT  He  apparently  was  the  j>o]lce.  His  name  is  E.  HllllajMip^W; 
F  The  "nfffcp-r"  told  m-  he  <  ould  call  the  Sheriff  on  ne.'*! 
i^esponded  that  I  wislied  lie  would  call  them,  and  he  proceeded, 
to  tell  mii  it  was  hi?-,  choice  and  He  was  not  going  to  call  i' 
j^bera.  To  stiop  this  senr^filess  irv;iieln£  I  told  him  I  would  put 
^■Spt  the  fire  and  started  to  go  d'.iwn  the  stairs.  He  stools  It  I,*!' 

fe:,  Mm 
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'  ]'.  ■     I  cj'    ■^A']-.      I     I.  ■•  I.    •'     .•(  ,     Tty]"    I     >  I     1m-  hi.      :url 
repeat '^■A     '  i>i,  u  ,--■     i  irmly-;"     T     vrtii     ■.■■■•      ,i,.\     ),ii'     ni'i.     '  Ii-       fit"!"     ITo 

inOV-    't      .1-     PI-        'U'l       I       [.!)!        M       ■:ii!.       '"  y       I'l      i        T       -,,1    .      (    I     )  V  ,  •  p.    ■    1       If      tlliS 

].iolii*     tlu-it     my    i.oti    Jn^lciw    t r; I d    kio     i    -^h'mld    Ir'ave,     ami    I    knew 
he    was    rljjIiL    '^(.i    F    'lid. 

Af-ler     I     v'^t'-.    awa"y    .f i  L>ni    Ibl-;     |.i'--i  •  nti,      I    r '■tnr>m (•■«■» '^d    th,i»t    he 
was    Hie    <::--)wf    "i 'f  f  I  ..Of  •"     tdi.'l     •    '•'{•(■■l     I'l- ^     J  n     my    .  ,=n     nu    H.^KtoTi 
Way    iwr.i    ci     +  In  e-o    yr-air    J;v'-     ''"      '•''        I  n    a    Flfti^t  !'?■>    four    wheel 
drive      .11  . 

In    bi;Ui    1  n'-d.fi»i'>.'v;.,     'his;    "  !,l.  f  j  -  ■  r "    war    ii(;t    enfi.ncing    the 
law   as    much    as    he    was    h.!»T  asi^in,<;    •■<u\    <\lte?n'fd  ing    to 
int  imidatt? .      In    my    oplnlc-u,     t.hi'f    "nfficer"     Is    a    danger    to 
himself    ail':!     to    th"    gen'?ra]     p'd'i'-:.      In    Vvoth    i  n .-.  I  a  ti  :  <;?  ■::.    I     f^lt 
he    waTit''d    I".  •    til    r '••'"■.pi  >ii-l    pliy.-.J-  .illy.     T  ha  ^     I-      tu  d     v^'i  v    '  nvart 
v/hen    stan'-Ung    on    the    top   -.lep    <;i  (h    yoiii     back    to    a    GO    foot 
embankmen  I  . 

I    want    in    thank    you    In    advai'T'-?    for    the    coTi'iern    and 
attention    you    ar-i?    giving    thlrr    lnll^or. 


T- 1  n'..'->rel  y , 

rvfiy   ral]\»io 

J^n^l    h.-'f-uard    Way 

Tell  insham,     Va .     982iiG 

7'58-7758 
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ILUju^'^^ 


IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  WESTERN  DISTRICT  OP   WASHINGTON 


LUMMI  INDIAN  TRIBE,  et  aL, 

Plaintiffs, 

and 

UNITED  STATES  OF  AMERICA 

Plaintiff-Intervenor, 

vs. 

WILBUR  HALLAUER,  Director  of 
Washinf^ton  State  Department  of 
Ecology,  et  al.. 

Defendants. 


Civil  Action  No.  C79-682R 
CONSENT  DECREE 


THIS  MATTER  cornea  on  t>«for«  the  Court  upon  joint  motion  of  the  parties 
to  this  settlement  agreement  for  entry  of  this  Consent  Decree.  The  Court  being 
fully  advised  in  the  premises,  having  considered  the  Decree  presented  and  agreed 
upon  by  the  parties,  hereby  flnds  as  foUowsi 

1.  This  action  was  commenced  on  June  6, 1979,  by  the  Lummi  Indian  Tribe, 
and  six  individual  plaintiffs:  William  E.  Jones,  Larry  G.  Kinley,  Samuel  M.  Cagey, 
Vernon  Lane,  James  McKay,  and  James  Wilson.  Four  types  of  defendants  were 
named: 

(a)  'SUte  Defendants'  including  the  SUte  of  Washington,  its  Department 
of  Ecology,  and  certain  stau  officials,  some  officially  and  Individually,  and  one 
spouse  and  the  official's  and  his  spouse's  marital  community; 

(b)  'County  Defendants'  including  Whatcom  County,  Washington,  one  of 
its  Commissioners  in  his  official  and  individual  capacity  and  hia  spouse  and  their 
marital  community,  and  the  County  Engineer. 

(e)  'District  Defendants'  including  Whatcom  County  Sewer  District  No. 
2  (SD2),  Whatcom  County  Water  District  No.  U  (WDU),  Whatcom  County  Water 
District  No.  IS  (WDIS),  their  commissioners,  the  commissioners'  spouses,  and  the 


By  Agreed  Order  issued  October  30,  1980,  plaintiffs'  claims  against  Whatcom 
County  and  the  County  Engineer  were  dismissed  with  prejudice. 


C@PY 
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eommlulonar*'  re>p«eUv«  marital  communitlesi  and 

(d)  Individual  Defendants'  including  Mrs.  Vera  Armstong,  Douglas  A. 
and  Grace  Marie  Puhs  and  the  Fuhs*  marital  comminity,  and  Fred  and  June  Filbert 
and  the  Filbert  marital  community. 

2.  On  March  20,  1980,  the  United  SUtea  was  given  leave  to  intervene  as 
plaintiff.  The  United  SUtes  named  as  defendants  the  State  of  Washii^ton,  iU 
Department  of  Ecology  and  the  DOE  Director,  SD2  and  lU  commissioners,  aad  WD 
U  and  Its  eororoisaioncn. 

3.  The  plaintiffs  and  pUintiff-intervenor  sought  variocu  injunctive  and 
declaratcc7  relief  and  damages  against  the  defendants. 

4.  The  SUte  of  Washington  filed  a  counterclaim  against  plaintiffs  on  July 
2, 1979,  seeking  equiUble  reUef,  and  filed  a  cross-claim  against  district  and  Individual 
defendants  en  July  26,  1979. 

5.  The  District  and  Individual  DefendanU  filed  counter  and  cross  claims, 
which  were  completed  in  an  Amended  Counterclaim  and  Amended  Cross-Claim  fUed 
October  8,  1980.  Naaad  as-couUer-defcndanU  were  the  Lummi  Indian  Tribe,  the 
Lummi  Indian  Business  Council,  the  members  of  the  Lummi  Indian  Business  Council, 
their  spouses  and  their  respective  marital  eomminities,  certain  other  tribal  officials, 
the  United  SUtes  Environmental  Protection  Agency  and  certain  of  its  officials  In 
their  official  and  individual  capacities.  This  counterclaim  sought  declaratory  and 
injunctive  relief,  and  damages.  Tha  croar^laim  was  filed  against  the  SUU  and 
County  defcndanU. 

^  8.  On  November  «,  I9I0,  the  Court  entered  a  Partial  Judgment  on  Consent 
Decree  resolving  aU  of  plaintiffs'  and  pUIntiff-intervenar<s  ouUtandii^  claims  amor« 
plaintiff,  plaintiff-lnlervenor  and  the  SUte  DefcndanU. 

7.  On  February  S,  1982,  the  Court  entered  a  partial  Ju(lgment  on  the  issue 
of  tribal  Jurisdiction,  declaring  that  the  Lummi  Indian  Tribe  tad  the  authority  to 
construct  and  operate  a  sewer  system  serving  all  persons  residii^  en  trust  or  fee 


J 

On  July  9,  1981  and  December  17,  1981,  the  court  entered  summary  JudgmenU 
in  favor  of  EPA  and  lu  officiaU  on  aU  cUims  against  them. 

By  agreed  Order  Issued  December  23,  1980,  the  cross-claim  against  the  County 
defendants  was  dismissed. 

CONSENT  DECREE  -  3  i«, .„..„., 

JONSON.  JONSON    »   HAMACK.  P.   •. 
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land,  within  the  boun<Uries  of  the  Lummi  Indian  Reservation  and  requiring  all  such 
persons  to  connect  to  the  system  and  to  pay  service  fees.  The  District  and  Individual 
Defendants  have  appealed  thb  Order  to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

8.  The  issues  remaining  before  the  Court  are  0)  the  claims  for  injunctive 
and  declaratory  relief  and  damages  by  plaintiffs  against  the  District  aitd  Individual 
Defendants  and  against  Terry  Unger,  his  wife  and  the  Unger  marital  community; 
(2)  the  cUims  of  the  United  States  against  the  District  DefendanU;  (3)  the 
Cross-Claim  of  the  State  DefendanU  against  the  District  DefcndanUi  (4)  the  claims 
for  injunctive  and  declaratory  relief  and  damages  by  the  District  and  Individual 
Defendants  against  the  plaintiffs,  third-party  defendanU,  and  State  DefendanU. 

9.  All  parties  to  this  Decree  against  whom  claims  have  been  fQed  deny 
the  allegations.  However,  these  parties  have  conferred  and  agree  that  the  entry 
of  this  consent  decree  is  proper  and  further  does  not  constitute  an  admission  or 
Bdjulication  of  liability,  negligence  or  other  wrongdoing,  or  of  a  violation  of  any 
civil,  statutory  or  constitutional  right  of  any  person  or  entity. 

10.  The  parties  hereto  have  further  conferred  and  agree  that  the  remaining 
eUims  in  this  cause  among  the  pUintiffs,  plaintiff-lntervenor  and  the  remaining 
defendanU  (other  than  Unger)  should  be  resolved  without  the  necessity  of  a  trial. 
Accordingly,  the  parties  hereto  have  applied  for  the  entry  of  the  following  order. 

TT  IS  HEREBY  ORDERED,  ADJUDOED  AND  DECREED  thati 
U.       AU  parties  hereto,  their  officers,  agenU,  employees,  servanU,  attorneys, 
assigns,  and  successors  in  office  commencing  immediately  shall,  except  to  the  extent 
limited  by  sutyaragraph  (h)t 

(a)  Not  matce  any  dwelling  within  the  Lumml  Indian  Reservation  unavail- 
able to  any  person  on  account  of  race,  color,  religion,  creed,  sex,  national  origin 
or  political  affiliation  except  that  the  Lumml  Housing  Authority  may  continue  to 
grant  preference  to  Indians  in  the  provision  of  housing  only,  according  to  iU  charter 


This  consent  Decree  does  not  resolve  plaintiffs'  claims  against  Terry  Unger, 
as  County  Commissioner  and  Individually,  his  wife,  and  the  Unger  marital  community, 
nor  does  it  resolve  the  claims  among  the  District,  Individual  and  State  Defendants. 

The  parties  to  this  decree  are  the  plaintiffs,  the  plaintiff-intervenor  and  the 
District  and  Individual  DefendanU. 


CONSENT  DECREE 


JONSON,  JONSON  &  HAMACK.  P  3. 
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•nd  tppUeabl*  Uw«,  rules  and  regulations.    However,  this  provision  shall  not  affeot 
any  other  provision  in  this  decree. 

(b)  Not  interfere  with  the  provision  of  sewer  services  to  any  person 
on  account  of  race,  color,  religion,  creed,  sex,  national  origin,  or  political  affiliation. 

(c)  Not  coerce,  intimidate,  threaten,  or  interfere  with,  or  attempt  to 
coerce,  intimidate,  threaten,  or  interfer*  with,  any  persons  in  th*  enjoyment  or 
exercise  of,  or  on  account  of  his/her  having  exercised  or  enjoyed,  or  on  aoeount 
of  his/her  having  aided  or  encouraged  any  other  person  in  the  exerei««  or  enjoyment 
of  the  right  to  housing  secured  by  42  U.S.C.  $3601  et.  seg.  or  other  ■ppUeable  laws. 

(d)  Not  deny,  attempt  to  deny,  or  abridge  the  rights  of  any  person  to 
maica  and  enforce  contracts,  or  to  enjoy  the  full  and  equal  benefit  of  all  laws  for 
the  security  of  persons  and  property  as  is  enjoyed  t>y  white  citizena  of  the  United 
Sutes; 

(e)  Not  deny,  attempt  to  deny,  or  abridge  the  rights  of  any  person  to 
hold,  purchase  lease,  sell,  or  convey  real  propertyi 

(f)  Not  act,  wder  color  of  state  law,  so  as  to  sit>Ject,  or  cause  to 
be  subjected,  any  person  to  the  deprivation  of  any  rights,  privileges  or  immunities 
secured  by  the  Constitution  and  laws  of  the  United  States  or  of  the  State  of 
Washington) 

(g)  Not  conspire  for  the  purpose  of  depriving,  or  deprive,  any  person 
of  the  benefit  of  the  equal  protection  of  the  lawa,  or  the  equal  privileges  or 
Imminitia*  under  the  Uvs. 

(h)  The  provisions  of  paragraph  U  shaU  bind  the  United  SUtes  only  to 
the  extent  applicable  by  law. 

12.  TIm  Court  finds  and  hereby  rules,  that  all  claims  revolving  around  the 
Lummi  Reservation  Sewer  System  or  otherwise  arising  out  of  this  litigation  made 
by  the  parties  signatory  to  this  Consent  Decree  are  hereby  merged  and  resolved  in 
this  decree,  except  that  the  Court  retains  Jurisdiction  over  the  subject  matter  and 
partita  hereto  as  specifically  sat  forth  hereint>elow,  and  except  to  the  extent  that 
the  District  and  Individual  Defendants  shall  have  the  right  to  appeal  the  issue  of 
tribal  Jvrisdiction,  either  through  the  appeal  currently  Hied,  or  through  appeal  after 
the  entry  of  this  decree  by  the  Court. 
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13.  An  award  of  $800,000.00  In  (avor  of  tht  plaintiff  Lumml  Indian  Triba 
U  entered  against  S02,  WDU,  and  WOIS,  Jointly  and  aeveraUy.  The  Plaintiffs  and 
District  Defendants  agree  that  these  dcfcndanU  shail  pay  this  award  as  tat  forth 
ill  subparagraphs  (a)  through  (e),  except  to  the  extent  limited  by  subparagraph  (f). 
The  payment  of  this  award  whall  be  in  lieu  of  aasaasraents  for  th«  Lummi  Sewer 
System,  aa  currently  designed  and  under  construction,  against  landowners  in  the 
districU.  However,  it  shall  not  b«  construed  to  bar  the  coUeeticn  of  sewer 
conneeticn  ehargca  by  the  Tribe  against  aU  landowners  connecting  to  the  Lummi 
Sewer  System.  All  such  charges  shall  be  on  a  non-discriminatory  basis  and  the 
same  fee  shall  be  paid  by  Indiana  and  non-Indians  eonnaeting  to  the  sawcr  system, 
within  the  same  class  of  sanrie*. 

(a)  won  md  SOS  shaO  amend  their  respoctivc  Comprehensive  Plans 
as  may  be  necessary  to  provide  for  the  action  hereinafter  set  forth. 

(b)  WDU  and  SD>  shall  each  form   a  U.LJ.D.  coextensive   with  the 
District  boundaries;  howavor,  land  owned  by  the  plaintiffs  or  by  the  United  SUtes 
in  trust  for  Indian  people  or  the  Tribe  shaD  not  be  included  within  the  U.LJ.D. 
The  U.LJ.D.  shall  be  for  the  ptvpoaa  of  levying  asaessroents  against  all  property 
in  each  district  which  will  benefit  from  the  Lummi  sewer  system  and  such  monies 
eoU acted  by  each  district  and  used  to  pay  the  award  entered  herein  in  favor  of 
the  Triba.     Each  U.LJJ).  shaU  ba  initUted  by  adoption  of  a  resoluUon  of  intent 
by  each  Board  of  Commiarionen,  with  provi^ons  for  hearings  regarding  assessments 
as  provided  in  RCW  SC.20J20,  provided  that  if  the  owners  of  land  comprising  more 
than  forty  percent  (40%)  of  the  land  within  the  applicable  U.LJ.D.  fUc  written 
protests  to  attempt  to  divest  the  oommissicners  of  the  authority  to  proceed  with 
the  formation  of  this  U.LJ.D.,  the  hearing  on  such  protests  shall  ba  recessed  and 
resumed    before    the    United   SUtes   District  Court   for   the    Western   District   of 
Washington,   or  a  master  appointed  by  such  court  to  eonduot  such  hearing  and 
determine  the  basis  for  the  objection.    The  Court,  after  such  hearing,  may  suspend 
the  provisions  of  RCW  M.2O.OS0  for  the  purposes  of  such  matter  and  may  direct 
the   formation  of  the      U.ULD.  notwithatanding  these  protesU,  and  may  further 
order    the   correction   of   any   inequiUea   wtUch   may   exist  in   each  such  proposed 
assessment  roU  and  direct  the  fiUng  of  a  flnal  assessment  roU  as  provided  by  RCW 
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S8.20.020.  The  U.L.IJ).  and  useasmmt  roUi  ihaU  further  provide  that  the  districts' 
■ward  shall  be  paid,  end  essessmeflts  made,  in  1983,  1384,  and  198S  in  equal 
installments,  together  with  the  appropriate  interest  accrued  i^on  the  indebtedness, 
with  the  right  of  prepayment. 

(c)  Each  district  may  also  provide  for  payment  of  indebtedness  to 
engineera  and  attorneys  in  computing  the  amount  of  assessments  on  the  property 
to  be  assessed. 

(d)  Interest  on  the  inpaid  balance  of  the  award  shall  be  computed  in 
accordance  with  28  U.S.C.  S196L 

(e)  The  commissioners  of  eaoh  U.L.I.D.  shall  take  aetlcn  in  accordance 
with  the  Revised  Code  of  Washington  to  collect  delinquent  assessments,  and  the 
Tribe  has  the  right  to  require  that  the  commissioners  enforce  collection  of  said 
delinquent  assessments  by  an  application  to  the  Court. 

(0  Plaintiff  Tribe  agrees  not  to  pursue  any  other  rights  it  may  have 
as  a  creditor  to  collect  the  indebtedness  owed  to  It  pursuant  to  this  decree  (o  long 
as  payment  upon  the  award  is  made  by  the  districts  in  a  timely  manner  as  set 
forth  herein.  The  award  in  this  pargraph  13  is  not  contingent  upon  the  method  of 
collection  set   forth  herein,  except   to  the  extent  limited  by  this  paragraph  (f). 

14.  A  separate  award  In  favor  of  the  plaintiff  Lummi  Indian  Tribe  is  further 
entered  against  each  of  the  fifteen  individuals  named  as  District  and  Individual 
Defendants  in  the  amount  of  Four  Hundred  ($400.00)  dollars.  Payment  of  these 
awards  shall  not  be  due  lattil  the  earlier  of  the  filing  of  the  final  assessment  roll 
for  the  formation  of  the  first  U.I..I.O.  to  be  formed  by  either  WDU  and  SD2  under 
paragraph  13  hereof  or  January  1,  1983.  Interest  shall  be  computed  on  the  inpaid 
balance  in  accordance  with  28  U.S.C.  S196i. 

15.  All  the  District  and  Individual  DefcndanU'  paymenU  shaU  be  paid  into 
the  registry  of  the  Court  through  the  Office  of  the  Cleric  for  the  United  SUtes 
Dbtriet  Court  for  the  Western  District  of  Washington.  If  the  Clerk  is  imable  or 
unwilling  to  accept  the  payments,  then  all  payments  shall  be  mailed  to  counsel  for 
the  plaintiffs  at  the  Office  of  the  Reservation  Attorney,  2616  Kwina  Road, 
Bellingham,  Washington  98228  or  such  other  location  as  counsel  shall  direct  in 
writing. 
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AU  payments  by  Ute  Distriot  «nd  Individual  DefandanU  shall  b«  d««med  raealvad 
by  the  Tribe  as  of  the  date  of  the  poatmark  on  the  envelope  containing  any  payment. 
If  a  payment  Is  made  in  person  rather  than  by  maU,  it  shall  be  deemed  received 
when  it  is  delivered  to  the  Cleric  of  the  Court  or  counsel  for  the  Tribe. 

16.  Within  ninety  days  after  entry  of  this  order  the  Tribe  shall  make  good 
faith  application  to  th*  Onitad  SUtes  Department  of  Housing  and  Urban  Development 
CHUDO  and  any  other  appropriate  federal,  state,  or  local  agency  for  naw  tribal 
houair^  i;pon  the  Lunmi  Indian  Reservation.  This  application  shall  be  for  at  least 
the  average  number  of  units  per  year  for  which  applieatlon  was  made  during  federal 
FY  1976,  1977,  1976  ai^  1979.  The  Tribe  shaQ  alio  make  a  simQar  application  in 
each  year  of  the  next  two  federal  fiscal  years  following  the  entry  of  this  Decree. 
A  copy  of  each  application  shall  be  filed  with  the  Court. 

(a)  If  within  three  years  of  tha  date  of  the  initial  application  the  Tribe 
receives  grant  funds  for  housing  for  one  hundred  000)  wits  or  less,  as  the  term 
'init'  is  defined  by  HUD  regulations,  then  the  Tribe  reUins  all  of  the  monies  paid 
under  paragraphs  13  and  14  of  this  decree. 

Cb)  If  within  three  years  of  the  date  of  the  application  the  Tribe 
receives  grant  funds  for  housing  in  exeeas  of  one  hundred  (100)  units  as  the  term 
'intt'  U  defined  In  HUD  reguUticns,  tha  Tribe  wiU  refiaul  fifty  cenU  ($.S0)  for 
every  one  dollar  reoeivad  in  excca  of  tha  one  hundred  uilts  to  tha  District  and 
individual  Defendants  ia  propcrtion  to  their  respectiv*  oontributlons  to  the  monies 
set  forth  in  paragraphs  U  and  M  of  this  decree. 

(e)     If  the  Triba  faOs  to  make  good  faith  application  a>  above,  it  shall 

refurtd  in  full  to  tha  District  and  Individual  Defendants  all  and  any  monies  received. 

17.      The  plaintiffs  agree  that  none  of  the  finds  collected  pursuant  to  this 

Decree  shall  be  used  to  oppoaa  the  plana  or  activities  of  the  District  and  Individual 

Defendants  regarding  utility  aervieea. 

II.  AU  eonnccticns  to  the  Lumml  Reservation  Sewer  System,  within  the 
capacity  of  the  system,  shall  be  made  on  a  non-dUcriminatory  and  first-come, 
first-served  basis.  The  Lummi  Indian  Tribe  shall  amend  the  Lumml  Sewer  Ordinance 
to  insure  this  connection  priority  and  file  a  copy  with  the  Court. 
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19.  On  or  before  the  date  on  which  the  Lummi  Reservetton  Sewer  System 
becomes  operational,  the  Court  directs  and  the  Lummi  Indian  Tribe  agrees  to  amend 
the  Lummi  Sewer  Ordinance  to  permit  the  adjudieatlcn  of  disputes  regarding  the 
right  to  use  the  sewer  system,  refusal  or  failure  to  provide  service,  operational 
problems  affecting  service,  and  other  lervlco  related  issues  in  the  following  manneri 

(a)  Such  disputes  shall  first  be  presented  to  the  Lummi  Sewer  Board. 
The  Lummi  Sewer  Board  shall  hear  the  dispute,  and  cause  a  verbatim  record  to  be 
kept  and  transcribed.  The  Sewer  Bowd  shall  issue  a  written  decision.  Both  the 
written  transcription  of  proceedings  and  written  decision  shall  be  public  records 
and  open  to  inspection  isuring  busincn  houn  for  copying  if  desired.  This  decision 
shall  be  sU>Jeet  to  review  by  the  Lummi  Indian  Business  Council  only  for  the 
purposes  of  ascertaining  whether  a  fair  hearing  was  allowed. 

(b)  Any  parties  to  a  dispute  dissatisfied  by  the  decision  of  the  Lummi 
Sewer  Board  and  the  Lummi  Indian  Business  Council  may  appeal  to  the  Lummi 
Reservation  Court.  The  Lummi  Indian  Tribe  shall  amend  the  Lummi  Sewer  Ordinance 
to  permit  such  appeaL  The  Reservation  Court  shall  conduct  a  review  upon  the 
written  record,  and  the  standard  used  in  such  review  shall  be  whether  there  was 
substantial  evidence  in  the  record  to  support  the  decision  of  the  Lummi  Sewer 
Board.    The  Reservation  Court  shall  issue  a  written  decision. 

(e)  Any  parties  to  a  dispuU  dissatisfied  with  the  decision  of  the  Lummi 
Reservation  Court  may  invoke  arbitration  inder  the  rules  and  auspices  of  the 
American  Arbitration  Association.  The  arbitrator  shall  conduct  a  de  novo  review 
up^  the  written  record  before  the  Reservation  Court  and  Issue  a  written  decision. 

(d)  As  a  condition  of  appealing  to  each  of  the  above  steps,  the  party 
wishing  to  appeal  shall  fint  pay  all  cosU  of  the  step  at  which  It  lost.  CosU  shall 
Include,  but  not  be  limited  to,  the  preparation  of  a  written  transcript  of  each 
hearing  or  meeting,  reasonable  filing  fees,  and  other  costs;  however,  costs  shall  not 
Include  attorneys  or  spokesperson's  fees  for  any  of  the  above  stages  of  proceeding. 

(e)  A  copy  of  the  ordinance  enacted  by  the  Lummi  Indian  Tribe  and 
a  sample  connection  sewer  contract  shall  be  filed  with  the  Court. 

(f)  Operational  problems  or  complaints  of  a  minor  nature  may,  at  the 
option  of  the  complaining  party,  be  resolved  Informally  through  contact  with  the 
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manager  of  the  Lumml  Sewer  System.  The  use  or  non-use  of  this  Informal,  direct 
contact  shall  not  affect  a  eompUining  party^  right  to  pursue  the  formalized 
provisions  contained  herein  for  the  aetUemcnt  of  disputes. 

(g)  For  a  period  of  five  years  after  the  date  of  this  decree,  the  United 
Sutes  District  Court  shall  reUin  jurisdieticn  over  the  matters  in  this  paragraph 
for  the  ptrpose  of  enforcinf  the  arbitrator's  awards.  The  review  of  the  arbitrator's 
award  shall  be  on  a  t»aaU  of  arbitrary  and  capricious  action  by  the  arbitrator.  Any 
Order  or  Judgment  enforcing  or  altering  an  arbitrator's  award  shall  include  a 
reasonable  attorney's  fee  to  the  prevailing  party  for  attorney  time  spent  in  the 
District  Court  action  only.  Fees,  costs,  and  other  expenses  paid  or  incurred  prior 
to  the  District  Court  action  shaU  not  be  awarded  as  part  of  the  District  Court 
Order.  The  Lummi  Indian  TrftM  waives  sovereign  Immunity  and  shall  amend  the 
Lumml  Sewer  Ordinance  or  other  appropriate  ordinance  to  provide  for  a  waiver  of 
sovereign  immisiity  for  itself  and  for  the  Lummi  Sewer  Board  sufficient  to  implement 
this  paragraph  19  and  shaU  fOe  a  copy  of  said  ordinances  with  the  Court. 

(h)      AH  sewer  eontraets  for  connection  to  the  Lummi  Sewer  System 

shall  be  made  available  by  the  Tribe  for  inspection  during  normal  business  hours. 

M.     No  housing  lailt  wMch  has  been  connected  to  the  Lummi  Reservation 

Sewer  System  shall  be  diaooaneeted  without  the  written  agreement  of  the  owner 

of  the  housing  unit. 

2L  Nothing  herein  shaU  prevent  the  District  and  Individual  Def endanu  from 
appealing  the  February  S,  IMX  Ju^gnent  of  the  District  Court  on  the  "Jurisdiction 
issye".  This  Decree  siyrssees  no  opinion  on  the  appealability  of  any  prior  Order 
of  this  Court. 

23.  (a)  If  the  Dtetriet  and  individual  DefcndanU  prevail  on  the  Jurisdieticn 
appeal,  then  (1)  the  Tribe  agrees  to  enter  into  contracts  with  SD2  and/or  WDU  for 
the  wholesale  treatment  of  sewerage  within  those  districts'  boundaries,  and  (2)  the 
DistrieU  agree  not  to  annex  additional  territory  without  the  approval  of  the  Tribe 
which  shall  not  be  laveaaonably  withheld,  and  which  shaU  be  determined  on  the 
basis  of  engineering  feasibility  or  non-feasibility  of  service  on  a  gravity  system 
bads  from  the  tribal  sewer  district  or  SD2  or  WDU. 
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(b)  If  Um  dUtrioU  v*  ultimately  «n*uae«Mrul  In  ravening  the  Jurti- 
diction  ruling,  then  (1)  SD2  shaU  t>e  dissolved  and  cease  to  exUt  save  for  the 
coUecUcn  of  assessmenU  sufflcimt  to  pay  iu  indebtedness  entered  in  thU  aeUon, 
end  (2)  neither  WDU  ncr  WD15  shall  exercise  any  power*  to  provide  sewer  service 
under  any  circumstances,  save  for  the  eoUecUcn  of  assessmenU  sufficient  to  pay 
Its  indebtedness  entered  in  this  aeticn.  without  the  permission  of  the  Tribe,  which 
permission  may  b«  withheld  for  any  reason. 

23.  An  award  of  attorneys  fees  and  costs  shall  be  discussed  by  the  parties 
hereto,  but.  If  no  agreemmt  can  be  reached,  the  cntiUemcnt  and  antount  of  such 
an  award  shall  be  set  by  Um  Court. 

24.  This  Consent  Dwrree  may  be  altered  or  modified  only  by  written  agree- 
ment of  all  parties  hereto,  and  approved  by  the  Court.  However,  for  good  cause 
shown  and  upoi  moUcn  to  the  Court  by  any  party,  the  Court  may  enter  such  further 
Orders  as  may  be  neeeasary  or  appropriate  to  effectuate  the  purposes  of  this  Decree. 

ORDERED  this day  of  Ai«ust.  1913. 


BARBARA  J.  ROYHSTEIH 

DNTTBD  STATES  DISTRICT  JUDGE 

The  undersigned  attorneys  agree  to  the  entry  of  this  Order. 


iul  A.  Jonson 
Jcnaon  &  Jonson,  P.S. 
300  Central  BuibUiv 
Seattle,  Washington    99104 
Attorney  for  District  and 
Individual  DefendanU  and 
Third-Party  Plaintiffs 


Uaniel  A.  kaas 


nan7  L.  Johnsen  ' 

Office  of  the  Reservation  Attorney 
2S16  Kwina  Road 
BeUingham,  Washington     99229 
Attorneys  for  Plaintiffs  an< 
Third-Party  DefendanU 


AblgaU  EUas ■ 

UJ.  Department  of  Justice 
CivU  RlghU  Division 
Washington,  D.C.     20530 
Attorney  for  the  United  SUtes  ■ 
PUintiff-tntervenor  and  Third-Party 
Defendants. 
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IN  THE  US  DISTRICT  COURT  FOR  THE 
WESTERN  DISTRICT  OF  WASHINGTON 
CIVIL  ACTION  NO.  C79  -  682R 
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SOUTH  CAPE  PROPERTIES  LIMITED 

AND 
THE  LUMMI  INDIAN  TRIBE 
THE  LUMMI  INDIAN  BUSINESS  COUNCIL 


MOVANT 

PLAINTIFF 
CROS  S - DEFENDANT 


AFFIDAVIT  OF  LT  COMMANDER  P.J.  MURRAY- JONES 

I,  Paul  Johnnie  MURRAY- JONES,  of  8A  Hatton  House,  15 
Kotewall  Road,  in  the  British  Crown  Colony  of  Hong  Kong,  on  behalf 
of  the  above  named  Movant,  South  Cape  Properties  Limited,  do  make 
oath  and  say  as  follows  : - 

1.  I  make  this  Affidavit  in  support  of  the  motion  before 
this  HonoureUole  Court  for  an  order  to  enforce  the  terms  and 
conditions  of  the  Consent  Decree  of  8th  December  1992  in  Civil 
Action  No.  C79  -  682R.  All  the  facts  deposed  herein  are  true  to 
the  best  of  my  knowledge  and  belief  unless  otherwise  stated.  It 
may  be  that  some  of  the  matters  averred  to  in  this  Affidavit  will 
be  found  to  be  superfluous  to  the  central  reason  for  this  motion, 
but  they  have  been  included  so  as  to  give  as  complete  a  background 
picture  of  the  situation  as  possible. 


2.  (a)  I  am  the  beneficial  owner  of  all  that  piece  of  land  known 
as  the  South  Cape  property  on  the  peninsula  of  Sandy  Point, 
Ferndale,  Washington,  hereinafter  referred  to  as  the  land,  as  more 
particularly  described  in  EXHIBIT  I,  which  was  acquired  by  me  on 
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lOth  November  1983.   A  map,  EXHIBIT  II,  shows  the  position  of  the 
South  'Cape  property  on  the  Sandy  Point  peninsula. 

(b)  I  hold  this  property  through  South  Cape  Properties 
Limited,  a  company  incorporated  in  Hong  Kong.  I  have  also  applied 
to  register  the  company  in  Washington.  A  certified  copy  of  the 
Certificate  of  Incorporation  is  enclosed  herewith  marked  as 
EXHIBIT  III. 

(c)  The  Lummi  Indian  Business  Council  has,  in  contravention 
of  the  provisions  of  the  Consent  Decree,  wrongfully  overruled  the 
approval  given  by  the  board  of  the  Lummi  Sewer  and  Water  District 
on  29th  April  1993  for  the  extension  of  the  sewer  to  my  property. 
I  am  unable  to  complete  the  development,  despite  it  having  been 
approved  by  the  Department  of  Ecology  and  Whatcom  County,  until  the 

"sewer , is  provided .       . 

3.         HISTORY  OF  THE  PROPERTY 

I 

(a)  The  peninsula  known  as  Sandy  Point,  of  which  South  Cape  ' 
forms  a  part,  was  granted  to  one  Frank  Finkbonner,  believed  to  have 
been  a  German  who  married  a  Lummi  girl  and  thus  became  a  member  of 
the  tribe,  on  28th  March  1907.  A  copy  of  this  grant  is  shown  as 
EXHIBIT  IV. 
^■(b)  On  8th  April  1953  Finkbonner  sold  the  land,  including  the 
tidelands.  to  William  P.  Wood  and  Jasmine  P.  Wood.    EXHIBIT  V. 

(c)  On  27th  May  1953  the  Woods  sold  the  land  to  C.  V.  Wilder 
and  Jessie  Wilder. 

(d)  On  7th  August  1959  the  Wilders  sold  the  land  to  Sandy 
Point  Gravel  Ltd. 

(e)  On  15th  May  1963  Sandy  Point  Gravel  sold  the  land  to 
Bellingham  Marine  Inc.  •^ 
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'•(f)     '   On  4th  May  1966,  Bellingham  Marine  sold  the  land  to 
Campbell  Investments  Company. 

(g)  On  10th  November  1983  Campbell  Investments  sold  the  land 
to  South  Cape  Properties  Limited. 

4.  CHANGES  TO  THB  TOPOGRAPHY  OF  SANDY  POINT 

(a)  Until  the  property  came  under  the  ownership  of  a  Canadian 
compsmy,  Sandy  Point  Gravel  Ltd,  in  1959,  it  was  a  solid  land  mass,  . 
as  evidenced  by   EXHIBIT  VI.   Between  then  and  1963  gravel  was 
excavated,  cuid  the  present  harbour  and  canals  were  thereby  formed.' 
Photographs  showing  this  development  are  attached  as  EXHIBIT  VII. 

(b)  Thus  it  will  be  seen  that  the  harbour  was  man-made, . some 
thirty-one  years  ago,  being  formed  out  land  that  was  then,  and 
still  is,  non- Indian  owned  in  fee  simple. 

5.  SANDY  POINT  TIDELAND  AND  ENTRANCE  LEASES 

(a)  The  former  leases  for  the  tidelemds  and  the  entreuice  to 
the  man-made  harbour,  are  pertinent  to  the  actions. of  the  Lummi 
Indian  Business  Council  and  thus  to  this  motion,  and  the  background 
to  them  is  as  hereinafter  related. 
■^  (b)  ;  In  1959  the  Sandy  Point  Gravel  Ltd,  with  permission  from 
the  Lummi  Tribe,  dredged  a  cheuinel  across  the  tidelands  to  eneUole 
the  upland  gravel  deposits  to  be  removed  by  barge  from  the  basin 
which  had  been  formed  by  the  excavations,  and  shipped  to  Canada. 
As  the  excavating  and  dredging  progressed,  the  inner  canals  were 
created,  which  automatically  became,  like  the  harbour,  navigable 
waterways.  The  U.S.  Coast  Guard  and  the  U.S.  Army  Corps  of 
Engineers  claim  federal  navigational  servitude  on  the  former 
tidelands  under  the  entreuice  channel,  regardless  of  ownership. 


1202 


(c)  To  avoid  costly  litigation  and  Tribal  harassment,  the 
residents  of  Sandy  Point  decided  to  enter  into  two  leases.  In  1963 
a  25  year  lease  £or  the  tidelands  was  negotiated  by  the  Sandy  Point 
Improvement  Company,  initially  for  the  sum  of  $2,000.00  per  annum, 
in  1965  a  23  year  lease  was  agreed  with  Bellingham  Marine  for  the 
entrance  channel  for  $500.00  per  annum.  Because  of  the  small  sums 
involved  at  first,  the  residents  did  not  trouble  to  find  out  if  the 
tidelands  are,  in  reality,  held  in  trust  for  the  Lummi  Tribe,  which 
is  open  to  doubt  -  see  3 (b)  above  -  or  if  they  were  owned  by  the 
upland  owners  or  by  the  State.  •« 

(d)  Nor  did  they  initially  investigate  whether,  even  assuming 
the  tidelcoids  are  held  by  the  U.S.  Government  in  trust  for  the 
Tribe,  any  lease  was  required,  or  if  the  public  still  has  a  right 
to  use  the  tidelands  and  the  harbour. 

(e)  These  two  leases  expired  on  31st  March  1988,  and  were  not 
renewed  because  of  the  extortionate  demand  by  the  Tribe  for 
$269,000.00  per  annum  for  a  combined  entrance  and  tideland  lease, 
on  which  it  refused  to  negotiate. 

(f)  Actuated  by  the  unacceptably  high  cost  of  renewing  the 
leases,  residents  then  became  aware  that  the  harbour  was,  and  had 
been  since  it's  formation,  subject  to  navigational  servitude  emd 
under  the  control  of  the  U.S.  Coast  Guard  and  Army  Corps  of 
Engineers,  and  was  thus  available  for  use  by  all  and  sundry.  It  is 
a  useful  harbour  of  refuge  for  small  craft  in  time  of  bad  weather. 
Thus  no  entrance  lease  had  ever  been  required.  The  harbour  and 
canals  are,  incidentally,  widely  used  by  Lummi  fishing  boats  by 
amicable  arrangements  with  the  upland  owners. 

(g)  As  for  the  tidelands,  since  they  are  unattractive  for 
recreation,  the  residents  were  content  not  to  walk  on  them  if  to  do 
so  meant  paying  such  an  exorbitant  sum,  particularly  since  they 
believe  they  have  a  legal  right  to  use  them  anyway.   Furthermore, 
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a  United  States  Supreme  Court  decis: on,  Phillips  Petroleum  et  al  v 
Mississippi  484  U.S.  371,  49L.  Ed  1089,  108  S.  Ct .  791,  98  L.  Ed  2d 
877  (1988),  ruled  that  the  traditional  basis  of  navigability, as  thie 
determinate  of  public  use  is  not  the  full  intent  of  law  -  the 
Justices  were  of  the  opinion  that  public  rights  extended  "to  all 
lands  under  waters  aubiect  to  the  ebb  and  flow  of  the  tides, 
reaardlesfl  of  navigability  in  fact". 

6.         REASONS  FOR  LUMMI  OBJECTIONS  TO  SOUTH  CAPE  DEVELOPMENT 

(a)  By  1988  there  had  been  some  600  lots  developed  at  Sandy 
Point  and  at  no  time  had  the  Tribe  ever  tried  to  interfere  with 
Whatcom  County's  sole  right  to  zoning  and  planning  jurisdiction 
ever  such  non- Indian  owned  lemd,  on  which  tcuces  are  paid  to  the 
County.  This  is  evidenced  by  the  letter  from  the  Hearing  Examiner 
to  the  Whatcom  County  Deputy  Prosecuting  Attorney  of  8th  June  1989, 
referring  to  Lumni  objections  to  my  development,  in  which  he  says 
that  Whatcom  County  has  :- 

"never  been iSfiUSd a similar challenge  before,   to 

shoreline  or  zoning  matters."  EXHIBIT  VIII. 

(b)  It  eventually  became  quite  clear  that  the  Lummi  were  not 
going  to  be  allowed  by  the  Coast  Guard  and  the  Corps  of  Engineers 
to  block  the  harbour  entrsuice,  as  they  had  declared  they  would  do, 
EXHIBIT  IX,  and  that  the  lease  of  the  tidelands,  which  the  Tribe 
had  posted  as  being  out  of  bounds  to  non-Indiems,  was  not  going  to 
be  renewed. 

(c)  Faced  with  the  loss  of  $269,000.00  "unearned"  income, 
pressure  was  then  put  on  me,  both  orally  by  Mr.  G.I.  James,  LIBC 
General  Meuiager,  cuid  Mr.  Marc  Russell,  Land  Manager,  cuad  in 
writing,  to  persuade  the  residents  to  renew  the  leases,  as 
hereinafter  particularized  : -  -   -  . .. 
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(i)  A  letter  dated  3rd  July  1989,  EXHIBIT  X,  was  received 
from  Mr.  Marc  Russell,  LIBC  Land  Manager,  in  which  he  expounded  at 
considerable  length  on  the  tidelands  and  entrance  leases,  and 
discussed  the  possibility  of  a  separate  tidelands  lease  for  my 
property.  He  also  refers  to  my  application  of  29th  June  1989  for 
a  Tribal  Shoreline  Permit,  EXHIBIT  XI.  Not  then  being  fully  aware 
of  the  ins  and  outs  of  the  situation,  I  had  applied  for  such  a 
permit  as  the  result  of  a  telephone  conversation  with  Mr.  Russell 
on  28th  July  1989,  in  which  he  urged  me  to  do  so,  so  that  I  could 
complete  my  development.  In  the  last  paragraph  of  this  letter  of 
3rd  July  1989  he  says,  in  reference  to  my  application  :- 

"You  can  expect  a  detailed  response  within  the  next  two 

weeks". 

No  such  response  was  ever  received,  which  leads  me  to  the 
conclusion  that  no  procedure  then  existed  for  the  issue  of  such 
permits . 

(ii)  A  copy  of  a  letter  dated  14th  February  1990  from  G.I. 
James,  EXHIBIT  XII,  regarding  the  possibility  of  a  separate  lease 
for  my  lots,  confirms  this.   In  this  letter,  he  says  :- 

lit i£l t£Ufi that  we  will  not  approve  any  further 

developments  at  Sandv  Point  without  establiahina  long  term  lease 
commitments  for  the  affected  Tidelands" . 

(iii)  On  or  about  24th  July  1992,  the  tribal  attorney,  Mr. 
Johnsen,  said  to  Mrs.  Margaret  Curtis  of  Wilson  Engineering,  ray 
engineers,  that  the  resolution  of  the  tidelands  lease  "will  ao  a 
long  way"  to  obtaining  tribal  approval  of  the  subdivision.  EXHIBIT 
XIII. 


(iv)  This  was  reiterated  a  year  later,  when  a  letter  dated 
1  March  1993  was  received  from  Darrel 
Plcuming  Commission,  in  which  he  says  :- 


24th  March  1993  was  received  from  Darrell  Phare,  Chairman,  Lummi 
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"The  Sandy  Point  Tideland  lease (3)  are  still  unresolved. 
ThuH.  the  Commisaion  feels  that  it  would  be  premature  for  the  Lummi 
Nation  to  negotiate  a  lease  agreement  with  vou  prior  to  resQlving 
the  other  Sandv  Point  Tideland  issues:  leasing  of  Tidelands  must  be 
looked  at  in  it's  entirety". 

He  ends  up  by  saying  :- 

"Until  these  water  and  Tidelands  issues  are  addressed. 
the  Lummi  Planning  Commission  will  not  grant  approval  of  this 
project" ■  EXHIBIT  XIV. 

(v)  An  undated  draft  resolution  of  the  LIBC  of  June  or  July 
1993,  EXHIBIT  XV,  denying  the  extension,  refers  to  the  entrance 
lease  as  follows  : - 

"In  addition.   the  applicant haS hOt  Piade Suitable 

arrangements  for  the  use  of  tribal  lands. including  tidelflnds 

comprising  the  Sandv  Point  Channel. Thgrefogg  t;he  application  tQ 

extend  sewer  service  to  the  South  Cape  area  of  Sandv  Point  is 
denied" . 

(d)  It  is  thus  beyond  all  shadow  of  doubt  that,  right  up  to 
the  present  day,  the  basic  reason  for  the  refusal  to  extend  the 
sewer  in  order  to  block  the  development,  is  the  unexpected  loss  of 
an  income  of  $269,000.00  per  annum,  cuid  that  the  Lummi  must 
originally  have  hoped  that  by  so  doing  I  would  be  compelled  to 
persuade  the  residents  to  renew  the  leases. 

(e)  A  secondary  aim  is  to  block  further  non-Indian 
development,  as  stated  in  a  document  entitled  "Hater  Resources 
Inventory  Phase  III"  prepared  by  the  LIBC  in  1981,  which  states: - 

"Another  goal  is  to  minimize  growth  of  non- Indian  land 
ownership  and  residence  on  the  reservation.  In  theory.  utility 
extensions  can  be  used  as  a  method  of  growth  control."   ^ 

(f)  A  Lummi  publication,  Squol  Quol  for  1987,  states  :- 
"It  is  the  goal  of  the  LIBC  to  acquire  all  land  sold  out 
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of  trust  " 


7.  PRELIMINARY  PLAT  APPROVAL  -  20TH  MARCH  1992 

The  development  received  final  preliminary  plat  approval 
by  Whatcom  County  on  20th  March  1992,  several  shoreline  matters 
having  been  resolved  to  the  satisfaction  of  the  Department  of 
Ecology  beforehand. 

8.  EXTENSION  APPROVED  BY  SEWER  DISTRICT  -  29TH  APRIL  1993 

On  29th  April  1993,  the  board  of  the  Sewer  District 
approved  the  extension  by  a  vote  of  two  in  favour,  none  against, 
with  one  abstention.   EXHIBIT  XVI. 

9.  SEWER  DISTRICT  APPROVAL  OVERRULED  BY  THE  LIBC  -  14TH  JOLY 
1993 

(a)  Two  and  a  half  months  later,  on  14th  July  1993,  I 
received  a  letter  of  the  same  date  from  Henry  Cagey,  Chairman, 
LIBC,  EXHIBIT  XVII,  in  which  he  says  that  the  LIBC  had  met  on  l^jJi 
June  1993  and  denied  the  Sewer  Board  approval  of  the  sewer 
extension  for  the  following  three  reasons  : - 

(i)  The  project  had  not  been  approved  bv  the  Lummi  Planning 
Commission. 

(ii)  There  was  no  assured  supply  of  domestic  water  to  the 
project  which  "complies  with  the  Lummi  Nation  laws  and  policies." 

(iii)  The  landform  is  "unstable  and  subject  to  ongoing  eyosion 
and  flooding  and  is  vulnerable  to  damage  from  seismic  activity." 

(b)  These  "reasons"  were  presumeibly  put  forward  because  it 
was  realised  that  the  position  of  linking  the  sewer  extension  to 
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the  renewal  of  the  leases  was  untenable,  and  that  therefore  other 
reasons  for  withholding  the  sewer  had  to  be  invented,  to  cloak  the 
reality.  All  these  "reasons",  incidentally,  which  are  zoning  and 
planning  matters,  are  baseless,  as  explained  in  EXHIBIT  XVIII. 

Also,  the  term  JlLummi HalLicn Laws  and  policies"  in  9(a)  (ii) 

hereinabove  ib  incapable  of  precise  interpretation  and  thus 
meaningless . 

(c)  ,'  '  I  was  invited  by  this  letter  to  submit  information  for  a 
hearing  before  the  LIBC,  but  declined  to  do  so  because  I  know  that 
Whatcom  County  is  the  sole  planning  and  zoning  authority  and  that 
the  LIBC  has  no  such  powers  over  land  owned  by  non- Indians  in  fee 
simple.  To  have  attended  would  have  been  tantamount  to  acceptance 
of  the  non-existent  authority  of  the  LIBC  over  the  land. 

(d)  I  replied  on  16th  July  1993  to  Mr,  Cagey,  pointing  out 
that  according  to  Clause  19  of  the  Consent  Decree  [and  Section 
14.02  of  the  Sewer  Ordinance],  the  power  of  the  LIBC  is  limited  to 
reviewing  a  decision  of  the  Sewer  Board  "for  the  purposes  of 
ascertaining  whether  a  fair  hearing  was  held."  EXHIBIT  XIX. 

(e)  Furthermore,  according  to  Section  14.02  of  the  Sewer 
Ordinance,  if  the  LIBC  decides  to  review  a  decision  by  the  Sewer 
Board,  such  review  "shall"  take  place  within  30  calendar  days,  and 
failure  to  act  within  this  period  shall  be  deemed  an  affirmation  of 
the  Sewer  Board's  decision.  Hence,  even  if  the  review  by  the  LIBC 
did  take  place  on  15th  June  1993,  a  period  of  47  days  had  elapsed 
since  the  Sewer  Board's  approval  of  the  extension  on  29th  April 
1993.  Thus,  the  resolution  passed  by  the  LIBC  on  15th  June  1993  is 
invalid,  by  reason  of  its  failure  to  comply  with  the  provisions  of 
Section  14.02  of  the  Sewer  Ordinance.  Accordingly,  the  original 
approval  of  the  board  of  the  Sewer  District  made  on  29th  April 
1993  for  the  extension  of  the  sewer  to  my  property  must  steind.. 
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(f)  It  is  also  interesting  to  note  that  the  LIBC  wrote  to  me 
on  14th  July  1993,  a  month  after  the  meeting  allegedly  held  on  15th 
June  1993 .  As  the  LIBC  has  a  duty  to  notify  .  an  applicant 
forthwith,  it  is  likely  that  this  meeting  of  the  LIBC  did  not  even 
take  place  until  14th  July  1993.  No  explamation  was  offered  by  the 
LIBC  for  the  delay. 

(g)  />  WN  I  also  note  that  in  the  draft  LIBC  resolution  referred  to 
in  6^  hereinabove,  it  is  significant  that  the  date  of  the  Sewer 
Board  meeting  is  erroneously  given  as  28th  May  1993  instead  of  29th 
April  1993 .  This  is  clearly  an  attempt^  on  the  part  of  the  LIBC  to 
cover  up  its  procedural  defects  and  bring  the  date  of  the  review  to 
within  the  30  day  period,  so  as  to  validate  its  overruling  of  the 
approval  by  the  Sewer  Board  for  the  extension. 

10.        MEETING  ARRANGED  WITH  MR.  HENRY  CAGEY.  CHAIRMAN  LIBC  - 
2 1ST  AUGUST  1993 

(a)  I  arranged  for  a  one-to-one  meeting  with  Henry  Cagey, 
whom  I  had  never  met,  for  13:00  on  21st  August  1993,  hoping  that 
such  a  meeting  face  to  face  might  be  mutually  beneficial.  I 
reconfirmed  the  meeting  that  morning  with  a  Miss  Natalia  Calhoun. 

(b)  On  my  arrival  at  the  LIBC  offices,  I  was  first  told  that 
I  was  to  meet  a  "Chief  Oliver"  instead,  but  was  eventually  ushered 
into  a  conference  room  where  I  found  Mr.  Johnsen,  Tribal  Attorney, 
Miss  Harriet  Beale,  Water  Resource  Manager,  Mr.  Tim  Hostetler, 
Resource  planning  Specialist,  and  an  Indicui  water  engineer  whose 
name  I  did  not  catch. 

(c)  I  made  it  very  plain  that  I  was  displeased  at  this 
subterfuge  to  get  me  to  attend  such  a  meeting,  when  the  Tribe  had 
no  jurisdiction  over  my  property,  but  agreed  to  let  those  present 
have  my  views  on  the  situation  on  the  understanding  that  it  was  all 
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off  the  record  and  no  "meeting'  was  deemed  to  have  taken  place, 
(d)       On  26th  July  1993  I  wrote  to  Mr.  Cagey  regretting  not 
having  met  him,   a  friendly  and  constructive  letter  which  ended 
with  a  hope  that  we  might  meet  for  lunch  or  dinner.   EXHIBIT  XX. 

11.  REQUEST  FOR  GEOLOGICAL  SURVEYS  -  30TH  JULY  1993 

'  n  .  On  or  about  30th  July  1993  I  heard  from  my  Engineer,  Mrs. 
Margaret  Curtis  of  Wilson  Engineering,  that  Mr.  Johnsen  had  asked 
her -for  the  geological  survey  reports  on  the  property,  carried  out 
for  the  Department  of  Ecology  to  confirm  the  stability  of  the  land. 
I  refused  this  request  by  letter  dated  2nd  August  1993,  on  the 
basis  that  such  matters  were  the  concern  of  the  County  and  the 
State  and  not  of  the  LIBC.  EXHIBIT  XXI. 

12.  FURTHER  LETTER  TO  MR.  CAGEY  -  24TH  AUGUST  1993 

On  24th  August  1993,  having  just  obtained  a  copy  of  the 
Lummi  Tribal  Sewer  and  Water  Ordinance,  I  wrote  to  Mr.  Cagey  in 
furtherance  of  my  letter  to  him  of  26th  July  1993,  pointing  out 
that  the  position  stated  in  his  denial  letter  of  14th  July  1993  was 
inconsistent  with  both  the  Consent  Decree  and  the  Sewer  Ordinance. 
EXHIBIT  XXII. 

13.  REPLY  BY  MR.  CAGEY  -  16TH  SEPTEMBER  1993 

(a)  On  16th  September  1993,  EXHIBIT  XXIII,  Mr.  Cagey  replied 
to  my  letter  of  26th  July  1993  -  but  without  mentioning  ^y  letter 
of  24th  August  1993  -  in  which  he  raised  a  completely  new  "reason" 
for  the  denial  of  the  sewer  extension,  namely,  Section  1.18.4  of 
the  Ordinance.   This  requires  an  extension  proposal  by  the  Sewer 


1210 


Board  to  be  "accompanied  by  an  amendment  to  the  Facilities  Plcui", 
which  the  Sewer  Board  had  apparently  failed  to  do.     -. 

(b)  This  omission  on  the  part  of  the  Sewer  Board  is  just  a       | 
procedural  matter  capeible  of  being  corrected  very  simply,  if  it  is 

in  fact  necessary.  However,  I  am  very  relicibly  informed  by  my 
engineer,  Mrs.  Curtis,  that  hitherto  no  such  amendments  to  the 
Facilities  Plan  had  been  made  in  relation  to  earlier  additions  to 
the  system. 

(c)  Again,  if  this  was  such  an  all  important  requirement,  it 
is  strange  that  it  was  not  mentioned  as  one  of  the  "reasons"  for 
the  denial  of  the  extension  in  the  letter  of  14th  July  1993 
referred  to  in  paragraph  9(a)  hereinabove,  instead  of  being 
suddenly  brought  up  five  months  after  the  application  for  the 
extension  was  approved  by  the  Sewer  Board  and  three  months  after 
the  Sewer  Board  decision  was  overruled  by  the  LIBC. 

(d)  In  any  event,  the  extension  had  already  been  examined  in 
great  detail  by  the  Sewer  District,  which  had  published  an 
Engineering  Report  by  the  Sewer  Engineer,  Mr.  Carl  Reichardt,  dated 
18th  April  1988  some  five  years  earlier.  EXHIBIT  XXIV.  The 
District  Manager  also  wrote  a  very  comprehensive  and  helpful  letter 
addressed  to  me  dated  lOth  January  1989,  EXHIBIT  XXV.  It  is 
thus  cibundantly  clear  that  the  Sewer  District  was  expecting  to 
extend  the  sewer  to  my  property  from  1988  onwards,  and  had  no 
problems  with  so  doing. 

(e)  Mr.  Cagey  also  refers  -  yet  again  -  in  his  letter  of  16th 
September  1993  to  Section  4.08  of  the  Sewer  Ordinance,  EXHIBIT 
XXVI.  This  has  no  bearing  whatsoever  on  the  issue,  as  it  is  only 
concerned  with  connections  to  "structures",  i.e.  houses,  euid^not  to 
extensions  of  the  sewer  line  itself.  It  may  be  appropriate  to 
invite  the  attention  of  this  Honourable  Court  to  the  fact  that  this 
Section's  provisions  for  compliance  with  appliccible  tribal  zoning. 
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subdivision,  and  other  tribal  codes,  means  that  the  LIBC  could 
frustrate  the  intentions  of  the  Consent  Decree  as  long  as  these 
provisions  are  in  their  present  form,  as  the  provisions  cam  swallow 
the  rule  of  non-discrimination.  Thus,  even  though  the  extension 
was  laid,  the  LIBC  could  still  refuse  to  connect  to  the  houses  when 
they  are  built,  even  though  they  comply  to  Whatcom  County's 
requirements . 

14.        RRPT.Y  TO  MR.  CAGEY  -  21ST  SEPTEMBER  1993 

On  21st  September  1993  I  replied  to  Mr.  Cagey' s  letter  of 
16th  September  1993,  pointing  out  the  inadvisediility  of  maintaining 
the  present  course  of  the  LIBC.  My  letter  was  friendly  in  content 
and  meant  to  be,  as  always,  both  sensible  and  helpful,  EXHIBIT 
XXVII.  However,  I  now  began  to  realise  that  "negotiating"  with  the 
LIBC  was  pointless,  as  not  only  was  the  playing  field  not  level, 
but  the  goal  posts  were  always  being  moved  -  or  even  removed 
altogether. 

15.        LUMMI  OFFER  TO  PURCHASE  THE  LAND  -  25TH  OCTOBER  1993 

On  25th  October  1993,  Mr.  Cagey,  presumably  by  then 
realising  that  the  leases  were  not  going  to  be  renewed,  wrote  to  ray 
former  attorney  seeking  to  purchase  the  land  for  a  sum  which  would 
give  me"  a  reasonable  return"  on  my  investment.  I  replied  myself 
by  letter  on  3rd  November  1993,  offering  the  property  at  its  sell- 
out value  after  development,  less  future  construction  costs. 
Predictably,  the  reply  dated  30th  November  1993  rejected  thfif'offer. 
I  believe  this  was  just  another  delaying  tactic  designed  to  mcdce 
the  "negotiations"  drag  on  interminably,  in  the  misguided  hope  that 
it  would  wear  me  down  and  make  me  give  up  the  struggle.  This  would 
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have  tied  in  with  the  LIBC's  stated  aim  o£  purchasing  non-Indian 
property  on  the  reservation  and  returning  it  into  trust,  had  it  not 
been  unlikely  that  funds  would  be  available,  given  the  parlous 
state  of  the  Tribe's  finances,  for  such  a  purchase. 

16...  .,  WATER  SUPPLIES  AT  SANDY  POINT  AS  AN  EXCUSE  FOR  DBNIAL  OP 
,..  SEWER  SERVICE 

(a)  The  Sandy  Point  Improvement  Company  [SPIC]  supplies  water 
from  it's  own  wells  to  some  600  non- Indian  homes  and  over  50  Indieui 
customers. 

(b)  SPIC  acknowledges  that  it  has  a  contractual  liability  to 
supply  water  to  my  South  Cape  property. 

(c)  SPIC  is  certain  that  it  has  sufficient  water  to  meet  all 
existing  and  future  requirements  at  Sandy  Point  and  that  the  Lummi 
claims  that  withdrawals  from,  SPIC's  aquifer  are  depleting,  or 
affecting  the  quality,  of  reservation  water  supplies  are  unfounded. 

(d)  A  building  moratorium  has  been  imposed  at  Sandy  Point 
until  the  water  situation  has  been  resolved. 

(e)  In  the  letter  from  the  LIBC  of  14th  February  1990, 
previously  referred  to  in  paragraph  6(d)  hereinabove,  it  is  stated 
that  : - 

"Your  plan  to  develop  lots  at  South  Cape  cannot  be 
approved  unless  you  develop  an  alternative  plan  to  suppIv  water  to 
those  lots  that  does  not  rely  on  reservation  ground  water." 

(f )  ,  In  a  letter  dated  4th  April  1991  from  the  Director  of  the 
Department  of  Ecology  to  the  President  of  the  Lummi  Propertj^Owners 
Association,  it  is  said  that  :-  "Our  opinion  is  that  sewer  service 
should  not  be  withheld  solely  on  the  basis  of  invalid  water  rights" 
EXHIBIT  XXVIII. 
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(g)       To  short  circuit  the  arguments  over  well  and  river  water 
sources,  and  solve  this  problem,  I  proposed  to  the  Department  of 
Ecology  that  I  should  install  a  Reverse  Osmosis  system,  which  tcikes 
seawater  and  turns  it  into  fresh  water  of  purer  quality  than  any 
well  or  river  water.   It  is  very  widely  used  in  the  United  States, 
particularly  in  Florida  and  California,  as  well  as  all  over  the 
world  and  in  virtually  every  ship  afloat.   [For  exan^le,  one  R.O. 
installation  completed  in  1992  provides  6.7  million  gallons  per  day 
for  the  municipality  of  Santa  Barbara,  California] . 
(h)       Without  the  slightest  possibility  of  contradiction,  it 
can  be  said  that  an  R.O.  system,  taking  in  seawater  and  discharging 
it  at  a  slightly  higher  salinity,  does  no  harm  whatsoever  to  the 
most  fragile  ecosystem,  even  to  delicate  coral  beds,  as  is  w.ell 
known  wherever  such  systems  are  in  use.  EXHIBIT  XXIX. 
(i)       Predictably,  by  letter  dated  15th  September  1993,  the 
Lummi  protested  to  DOB  my  application  on  ecological  grounds  -  as  a 
matter  of  course  -  instead  of  welcoming  it  as  ein  eminently  sensible 
solution  to  the  alleged  water  problem,  as  would  normally  have  been 
expected.  This  alone  proves  the  fact  that  one  of  the  aims  of  the 
Lummi  is  singly  to  block  the  development,  for  which  any  "reason" 
will  do,  however  bizarre  and  inapplicable  it  may  be.   EXHIBIT  XXX. 
(j)       In  the  letter  of  protest  referred  to  in  (i)  above,  it  is 
noted  that  LIBC  claims  that  : - 

"Marine  waters  and  the  tidelanda  of  the  Reservation  are 
the  property  of  the  lummi  Nation" ■ 

This  would  seem  to  be  in  direct  contradiction  to  the 
statement  made  by  the  Solicitor  General  of  the  United  States  in 
United  States  v  Winans.  198  U.S.  371,  49  L.  Ed  1089,  25  S.Ct.  662 
(1905),  in  which  he  said  :- 
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"The  States  control  navigable  waters,  including  the  aoil 
under  them  and  the  fisheries  within  their  limits,  subject  only  to 
the  rights  of  the  General  Government  under  the  Constitution  in  the 
regulation  of  commerce" . 

The  LIBC  claim  also  seems  to  fail  to  recognise  that  any 
tidelands  which  may  be  attached  to  the  reseirvation  are  owned  by  he 
Federal  Government  in  trust  for  the  Tribe  and  not  owned  Ithe  Tribe 
itself. 

(k)'  The  Department  of  Ecology,  by  letter  dated  7th  June  1994, 
gave  approval  to  proceed  with  the  development  and  install  eui  R.O 
system  without  procuring  a  water  right. 

17.        SEWER  EXTENSION  NOT  DEPENDANT  ON  WATER  SUPPLY 

(a)  As  has  been  seen  in  16(e)  hereinabove,  one  of  the 
purported  reasons  given  by  the  LIBC  for  not  approving  the  sewer 
extension  is  an  alleged  lack  of  water. 

(b)  Even  if  there  was  in  truth  no  water  available,  there  is 
no  reason  to  deny  the  sewer  extension,  as  it  could  be  laid  "dry" 
and  kept  capped. 

(c)  However,  in  this  instance,  when  it  is  laid  and  connected, 
the  extension  will  be  able  to  serve  the  existing  5  homes  on  South 
Cape,  which  presently  use  septic  tanks,  which  do  not  form  part  of 
my  development,  and  which  are,  of  course,  supplied  with  water  by 
SPIC  already. 

18.        LUMMI  TRIBAL  CODES - CHAPTER  16 

(a)  Chapter  16  of  the  Lummi  Tribal  Codes,  attached  herewith, 
with  enclosures,  as  EXHIBIT  XXXI,  covers  the  operation  and 
regulation  of  the  Sewer  District  and  Sewer  Board,  in  as  much  detail 
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as  the  Lummi  Tribal  Sewer  and  Water  District  Ordinance. 

(b)  However,  as  will  be  seen,  it  does  not  contain  euay  o£  the 
provisions  which  have  been  incorporated  into  the  Sewer  Ordinance  in 
accordance  with  the  requirement  of  the  Consent  Decree. 

(c)  From  the  enclosures,  EXHIBIT  XXXII,  it  is  stated 
unequivocally  by  the  LIBC  that  this  is  :  - 

"the  code  book  the  Lummi  is  currently  operating  under". 

(d)  Since  this  code  presumably  takes  precedence  over  the 
Sewer  Ordinance,  it  would  appear  that  this  is  yet  another  cause  for 
concern , 

19.        WIDESPREAD  CONCERN  OVER  RACIAL  DISCRIMINATION  PRACTISED 
BY  THE  LIBC 

That  I  am  not  alone  in  my  belief  that  the  LIBC  is 
practising  racial  discrimination  is  evidenced  by  the  fact  that  a 
number  of  persons ,  namely  : - 

(a)  Mrs.  Marlene  Dawson  -  Whatcom  County  Councillor 

(b)  Mrs.  Linnea  Smith  -  Former  Sewer  Bocurd  Member 

(c)  Mrs.  Kistine  Heintz  -  Sewer  Board  Member 

(d)  Mr.  Jeff  McKay  -  Sewer  Board  Member 

have  all  felt  constrained  to  write  to  this  honourable  Court 
regarding  violations  of  the  Consent  Decree.  There  are,  of  course, 
many  others,  whom  I  know,  who  feel  just  as  strongly,  but  who  have 
not  put  pen  to  paper  to  voice  their  concerns. 

20.'        FUNDING  OF  THE  SEWER  BY  GRANTS  FROM  B.P.A.  AND  DOB 

(a)  In  1978,  the  EPA  and  DOB  provided  $4,636,658.00  and 
$927,323.00  respectively  to  fund  the  sewage  collection  and 
treatment  facilities  for  the  Lummi  Indian  Tribe.    A  further 
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$618,221.00  was  provided  by  HUD,  IAS,  and  Loan  Funds,  making 
$6,182,211.00  in  total. 

(b)  For  the  Federal  Grant  of  $4,636,658.00,  the  EPA  required 
LIBC  to  sign  an  "Assurance  of  Compliance  for  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  Section  13  of  the  FWPCA  Amendments  of  1972 . " 
This  was  duly  signed  by  William  Jones,  Vice  Chairman  for  the 
Chairman,  LIBC,  on  20th  April  1978.  A  copy  of  this  document  is 
provided  herewith  as  EXHIBIT  XXXIII. 

(c)  It  will  be  seen  from  a  copy  of  40  CFR  Ch.  1(7-1-92 
Edition)  herewith  as  EXHIBIT  XXXIV,  that  there  are  explicit 
prohibitions  on  discrimination,  on  the  basis  of  race,  color, 
national  origin  or  sex,  and  any  person  who  believes  that  he  or  she 
has  been  discriminated  against  may  complain  to  the  EPA.  The  EPA 
will  then  instruct  the  Office  of  Civil  Rights,  which  will  try  to 
settle  the  complaint.  As  a  last  resort,  the  OCR  can  refer  the 
violation  to  the  Department  of  Justice. 

(d)  The  Department  of  Ecology  do  not  have  a  non- 
discrimination agreement,  but  non-discrimination  by  a  recipient  of 
a  grant  is  mandatory  in  regard  to  any  grants  made  by  DOE. 

21.        LAND   OWNED   BY   NON- INDIANS   NOT   SUBJECT   TO   INDIAN 
REGULATION 

(a)  When  land  is  sold  by  an  Indian  to  a  non- Indian  in  fee 
simple,  it  comes  under  the  jurisdiction  of  the  County,  to  which 
property  taxes  are  paid.  In  this  regard,  a  letter  from  the  Bureau 
of  Indian  Affairs  dated  6th  August  1990  states  that  :- 

" the  United  States  has  no  further  interest  in  the 

property  and  it  becomes  taxable  and  subject  to  the  laws  of  the 
State  of  Washington  the  same  as  any  other  non- restricted  land  in 
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(b)       There  have  been  a  number  of  recent  court  cases  confirming 
that  Indians  do  not  have  any  regulatory  control  over  non- Indian 
owned  land  on  a  reservation.  These  Court  cases  are  :- 
(i)    MONTANA  V  UNITED  STATES  450  US  544  (1981); 
(ii)   BRENDALB  V  CONFEDERATED  TRIBES  AND  BANDS  OF  THE  YAKIMA 
NATION  492  US  408,  109  S.  Ct .  2994,  1090  L.  Ed  2d  343, 
(1989); 
(iii)  SOUTH  DAKOTA  V  BOURLAND  113  S.  Ct .  2309,  61  US  LW  4632 
(1993) . 
The  essence  of  the  findings  in  the  above  case  is  that  when  land  is 
transferred   to  non- Indians,  "the  effect  of  the  transfer  is  the 
destruction  of  pre-existing  Indian  rights  to  recmlatorv  control". 
Id  at  4636. 

(e)  That  this  state  of  affairs  is  recognised  by  Whatcom 
County  is  shown  by  an  opinion  given  to  the  County  in  1990  by  Robert 
A.  Carmichael  of  the  Prosecuting  Attorney's  Office,  viz  :- 

"Based  on  the  recent  United  States  Supreme  Court  case  of 

Brendale  v  Confederated  Bands  of  the  Yakima  Nation  et  al. thS. 

characteristics  of  the  Lummi  reservation  and  the  extent  of  fee 
ownership  thereon,  it  is  the  opinion  of  the  Prosecutor's  Office 
that  Whatcom  County  has  zoning  authority  over  non- trust  land  on  the 
reservation" . 

This  opinion  was  given  before  the  Bourland  decision, 
which  confirmed  and  reinforced  the  Brendale  findings. 

22.        CONCLUSIONS 

1.  From  the  foregoing,  it  will  be  evident  that  the  LIBC  is 
seeking  to  assert  control  over  my  property  and  block  the 
development  by  the  denial  of  sewer  service,  which  is  : - 
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[(A      lu^oU   (^'iCvvw^ VCcUV   (^  Vivi^Sx'lf,^    ^ 
the  Consent  Decree. 

(b)  Racial  discrimination  in  violation  of  the  undertaking 
given  to  the  Environmental  Protection  Agency. 

(c)  Racial  discrimination  in  violation  of  the  known 
requirements  of  the  State  of  Washington  in  relation  to  the  grant 
from  DOB. 

..(d)       Racial  discrimination  in  violation  of  my  civil  rights  and 
a  landovmer  and  taxpayer. 

(e)  A  challenge  to  Whatcom  County  as  the  sole  authority  for 
zoning  and  planning  jurisdiction  oveE.  non- Indian  land  owned  in  fee 
simple,  since  all  the  stated  objections  are  zoning  and  planning 
issues. 

(f)  In  complete  disregard  of  the  decisions  reached  in  the 
Montana,  Brendale  and  Bourland  cases  regarding  jurisdiction  over 
non- Indian  owned  land. 

(g)  In  complete  disregard  to  the  findings  in  Phillips 
Petroleum  and  Winans  regarding  public  access  to  tidelands. 

2 .  As  the  result  of  the  unlawful  acts  of  the  LIBC  in  denying 
the  sewer  extension  as  hereineLbove  related,  I  am  uneQDle  to  complete 
my  development,  despite  it  having  been  approved  by  the  State  and 

the  County. 

Consulite  Oeotnl  of  Ihe) 
Utu(ed  Sum  of  America)  SS: 
It  Hong  Koog  ) 


Sworn  by  LT  COMMANDER  P.J. 
MURRAY-JONES   at  the  cA/^'^  day 
of  October  1994 
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Before  me, 


SANTfAGO  BUSA  JR. 
AMERICAN  CONSUL 
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IN  THE  US  DISTRICT  COURT  FOR  THE 
WESTERN  DISTRICT  OF  WASHINGTON 
CIVIL  ACTION  NO.  C79  -  682R 

BETWEEN 

SOUTH  CAPE  PROPERTIES  LIMITED 

MOVANT 

AND 

^THE  LUMMI  INDIAN  TRIBE 

PLAINTIFF 

THE  LUMMI  INDIAN  BUSINESS 

COUNCIL  CROSS -DEFENDANT 


AFFIDAVIT  OF  LT  COMMANDER 
P.J.  MURRAY- JONES 
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Bernard  J.  Gamache 
7820  Ashue  Road 
Wapato,  Washington  98951 
(509)  865-56020 
17  September  1996 

Honorable  John  McClain 

Chairman,  Committee  on  Indian  Affairs 

U.S.  Senate 

838  Hart  Senate  Office  Building 

Washington  D.C.  20510 

Page  1  of  4 

Honorable  Chairman,  members  of  the  Committee; 

My  name  is  Bernard  Gamache.   I  am  a  parent  and  farm  manager  from 
the  Yakama  Indian  Reservation,  Yakima  County,  Washington  State. 
This  has  been  home  for  my  family  for  three  generations  and  the 
location  of  our  successful  family  farming  operation. 

Thank  you  for  this  opportunity  to  present  testimony.   You  need  to 
be  aware  of  the  true  situation  that  exists  on  the  Yakama  Indian 
reservation. 

I  must  assume  that  most  of  you  have  been  or  are  parents  with 
children.   Do  you  remember  that  last  "goodbye"  that  you  said  to 
your  child?   I  do.   I  can  picture  that  moment. 

It  was  October  25,  1994,  6:45  AM.   Jered  and  Andy,  two  of  my 
sons,  were  ready  to  leave  the  house  on  their  way  to  school  that 
day;   My  wife  and  I  were  also  preparing  to  leave.   We  were  to 
deliver  Father-in-law  to  Seattle  for  his  heart  surgery  schedueled 
early  the  next  morning. 

Andy  was  the  first  to  walk  out  of  the  house.   "Goodbye"  he  said, 

"See  you  when  you  get  back".   Then  Jered.   "Goodbye",  "See  you  in 

Yakima  thursday  after  your  meeting.   I  will  meet  you  there  at  the 

office".   I  can  never  forget  that  moment. 

My  wife  and  I  also  left,   the  house  stocked  with  prepared  meals 
for  the  kids  while  we  tended  to  Father-in-law  during  his 
operation.   We  had  not  traveled  but  three  quarters  of  a  mile  when 
we  observed  a  Yakama  Tribal  Police  vehicle  pass  a  stopped  school 
bus  at  a  high  rate  of  speed,  no  lights  and  no  siren.   We  said  to 
each  other,  "Some  day  They  (the  Tribal  police)  are  going  to  kill 
Someone!"   Reckless  driving  by  the  Tribal  Police  was  segn 
regularly  on  that  road. 

Fifteen  hours  later.  Someone  was  killed.   That  Someone  was  our 
son  Jered,  age  eighteen  years  and  eleven  days.   Andy  age  16; 
beaten  to  the  point  of  near  death  by  a  public  servant. 
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A  Yakama  Tribal  Police  officer.  Tiffany  Martin,  chose  to  drive 
her  Police  vehicle  through  an  intersection  against  a  red  light. 
Her  estimated  minimum  speed  at  point  of  impact  was  68  MPH . 
Jered's  speed  was  calculated  to  be  17  MPH  as  he  crossed  the 
roadway;  his  vision  blocked  by  a  nine  passenger  van  on  his  left. 

Why  did  this  happen?   Sovereign  Immunity  is  the  underlying 
problem.   Would  this  happen  again?   Yes!   It  is  only  a  matter  of 
time.   Sovereign  Immunity  is  the  underlying  problem.   Even  though 
the  actions  of  officer  Martin  were  prohibited  by  the  Tribes  own 
Law  and  Order  Code,  the  collision  still  occured.    Neither  the 
Tribal  Police  officers  nor  the  Tribe  need  have  concern  about  the 
safety  of  the  general  public  for  they  are  protected  by  Sovereign 
Immunity.   The  message  sent  by  the  Tribal  Council  to  their  police 
is  that  there  will  be  business  as  usual.   There  is  no  need  to 
change  our  ways.  We  have  the  right  to  police  and  govern. 

Jered  was  not  the  first  to  be  killed.   Someone  else  is  going  to 
die  at  the  hands  of  the  Tribal  Police  for  no  other  reason  than 
they  insist  on  the  right  to  act  as  they  wish.   After  all,  they 
are  a  Sovereign  Nation. 

Please  hear  my  plea  for  change.   I  have  delivered  in  person  a 
formal  complaint  to  BIA  secretary  Bruce  Babbitt.   That  letter  was 
forwarded  to  the  office  of   Deputy  Commissioner  Hilda  Manual, 
Indian  Affairs.  (EXHIBIT  A) 

The  Government  response  to  my  complaint,  a  complaint  from  the 
public  is  one  of  disagreement  and  disbelief.  I  have  explained  the 
unsafe  conditions  here  on  the  Yakama  Reservation,  that  public 
funds  should  be  withdrawn  for  police  and  jail  operations  under 
the  PL93-638  contracts.   Sovereign  Immunity  prevented  the 
necessary  leverage  to  cause  change  and  the  removal  of  contract 
funds  would  probably  provide  incentive  for  the  needed 
improvement . 

Deputy  Commissioner  Manual's  response  to  my  letter  stated  that  it 
is  important  to  realize  that  Tribes  are  semi-sovereign  entities 
who  govern  themselves.   This  is  based  on  longstanding 
constitutional,  legal  and  political  principles.   I  understand 
this  to  mean  that  Non-Indians  must  be  legal  and  political 
sacrifices.   I  didn't  raise  my  children  to  be  sacrificed  for  a 
political  concept. 

Commissioner  Manual  goes  on  to  say  that  "  We  cannot  agree  with 
your  assertion  that  the  entire  Yakama  Tribal  Police  Department  is 
unacceptable  to  the  community  and  that  the  638  contract  with  the 
Tribe  should  cease. 
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The  entire  Tribal  Police  department  is  unacceptable  because  they 
have  very  little  knowledge  of  State  Laws  (EXHIBIT  B)  and  because 
they  don't  recognize  the  States  safety  standards  nor  do  they 
follow  their  own.   There's  a  problem  with  interpretation.   Public 
Safety  has  a  much  different  meaning  to  the  Tribe.   A  concept  of 
"The  end  justifys  the  means",  is  quite  acceptable  to  the  Tribal 
Police  and  that  is  demonstrated  frequently  when  they  respond  to 
calls.   (EXHIBIT  C) 

This  reservation  community  is  home  to  27,000  residents;  8,600  are 
enrolled  Yakama's.   Sovereign  Immunity  causes  a  shift  in 
liability.   Local  and  State  governments  pick  up  the  load  as  well 
as  business  and  the  local  population.   Mutual  Aid  programs 
between  the  County  Sheriff  or  any  law  enforcement  agency  won't 
work  because  those  agencies  carry  100%  of  the  liability.   Members 
of  this  community  have  petitioned  the  county  sheriff  to   cease 
attempts  at  such  a  Mutual  Aid  agreement  until  the  Tribe  is 
answerable  to  elected  State  officials.   (EXHIBIT  D)   Sovereign 
Immunity  prevents  incentive  for  change.   Sovereign  Immunity  must 
be  waived. 

Commissioner  Manual  states  that  "We  share  your  concern  for  fair 
and  equal  law  enforcement  services  for  any  person  an<3  if  this 
doesn't  occur,  then  the  processes  are  in  place  to  rectify 
matters,  including  citizen  complaints  to  government  officials  and 
through  civil  and  criminal  forums.   Sovereign  Immunity  blocks 
civil  and  criminal  forums  against  the  Tribe. 

The  Deputy  Commissioner  also  states  that  "We  cannot  and  will  not 
terminate  our  contract  with  the  Yakama  Tribe  based  solely  on  what 
you  have  described".   My  letter  was  a  citizen  complaint  to  a 
government  official  and  one  of  the  processes  in  place  to  rectify 
matters,  but  the  commissioner  won't  act  based  solely  on  what  I 
have  described.   How  many  bodies  does  She  want  to  see?   People 
are  hesitant  to  speak  out  for  fear  of  retaliation  from  the  Tribe. 
However,  they  will  speak  if  the  need  be  to  accomplish  positive 
results.   (EXHIBIT  E) 

My  personal  discovery  while  working  with  this  case  for  Jered 
reveals  a  circular  pattern  of  "Pass  the  Buck".   Neither  the  Tribe 
nor  the  BIA  will  accept  responsibility. 

Telling  me  that  the  Tribes  are  semi-sovereian  entities  who  govern 
themselves  is  not  goinq  to  prevent  loss  of  life  nor  improve 
public  safety  in  the  Yakama  Reservation  Community.   This  is  why  I 
present  this  testimony. 
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Sovereign  Immunity  must  be  waived  to  protect  the  people  of  the 
Yakama  Reservation  Community.   I  am  speakina  of  all  people,  not 
just  Non-Indians.   Jered's  death  and  Andy's  injury  was  not  iust 
an  accident.   A  quote  from  the  book  "A  Grace  Disauised"  by  author 
Gerald  L.  Sittser  sums  up  the  true  situation. 

"These  losses  are  not  random,  like  a  freak  accident  or  the 
occurance  of  a  natural  disaster.   They  are  the  consequences  of 
the  malicious,  foolish,  or  incompetent  behavior  of  peoole  who 
could  have  or  should  have  behaved  differently."   Sittser 
describe^  the  human  feeling  and  frustration  of  injustice. 
"Most  victims  of  wrongdoing  want  justice  to  prevail  after  their 
loss...   They  know  intuitively  that  there  is  a  moral  order  in  the 
Universe.   The  violation  of  that  order  demands  justice.   Without 
it  the  moral  order  itself  is  undermined.   Simple  riahts  and 
wrongs  are  made  irrelevant,  and  people  are  given  license  to  do 
whatever  they  want.   Anything  becomes  possible  and  permissible." 

That,  Honorable  chairman  and  members  of  the  commission,  is  the 
result  of  Sovereign  Immunity  on  the  Yakama  Reservation  Community. 
"Anything  becomes  possible  and  permissible."   That  includes 
activities  that  took  my  son  Jered's  life  and  caused  Andy's 
injuries . 

Sovereign  Immunity  gives  the  Yakama  Nation  Council  the  license  to 
do  what  ever  they  want.   Only  until  leaislation  is  created  to 
deny  permission  will  the  Tribe  cease  to  use  Sovereian  Immunity  as 
a  sheild  agaist  wrongdoina  and  start  actinq  responsibly  to  the 
community.   To  continue  with  Quasi -vovernment  oraanizations  that 
are  granted  Sovereign  Immunity,  will  only  cause  an  increase  in 
struggle  and  strife.   The  absence  of  Sovereign  Immunity  will  not 
devastate  the  individual  lives  of  the  Yakama  Indians.   There  are 
many  individuals  who  have  rejected  the  coveraae  of  Immunity  and 
are  prospering. 

No  one,  either  resident  or  visitor  to  the  Yakama  Indian 
Reservation,  should  have  to  live  with  the  hurt  of  that  "last 
goodbye".   Dissolve  Sovereign  Immunity.   That  is  my  plea. 


'^ 


/''d-<V^'«-*-^  J  y^'^-i^'^-^^A 


Bernard  J.  Gamache 

Resident,  Yakama  Indian  Reservation 
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United  States  Department  of  the  Interior 
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BURi; AU  OF  INDIAN  AFFAIRS 

Wasliinptoii.  n  C  2nj'in 


MftR  -  4  1996 


Law  Enforcement 
BCCO  5048 


Mr.  Bernard  J.  Gamache 
6371  Fort  Road 
Toppenish,  WA  98951 

Dear  Mr .  Gamache : 

Your  letter  dated  January  29,  1996,  to  Secretary  Babbitt  has  been 
forwarded  to  this  office  for  response.  First,  please  let  me 
express  our  sincere  sympathy  for  the  death  of  your  son,  Jered.  By 
all  accounts  he  was  an  outstanding  young  man. 

In  your  letter,  you  outline  numerous  concerns  involving  the  Yakama 
Nation  and  its  self-government.  It  is  important  to  realize  that 
tribes  are  semi -sovereign  entities  who  govern  themselves.  This  is 
based  upon  longstanding  constitutional,  legal  and  political 
principles.  The  administration  of  law  enforcement  is  a  very 
important  part  of  any  government,  and  we  are  confident  that  the 
Yakama  Tribal  Government  is  capable  and  willing  to  face  its  legal 
challenges . 

We  cannot  agree  with  your  assertion  that  the  entire  Yakama  Tribal 
Police  Department  is  unacceptable  to  the  community,  and  that  the 
638  contract  the  Federal  government  has  with  the  tribe  should 
cease.  If  you  believe  the  tribal  police  are  doing  wrong,  we  urge 
that  appropriate  tribal  officials  be  contacted.  You  may  also 
report  suspected  police  wrongdoing  to  the  Federal  Bureau  of 
Investigation.  The  FBI  is  empowered  to  look  into  civil  rights 
violations  involving  any  police  department. 

We  have  checked  with  Mr.  Jeff  Sullivan,  Deputy  County  Attorney, 
Yakima  County,  and  he  has  informed  us  that  his  office  has  not  made 
a  final  prosecutive  determination  on  the  matter  concerning  the 
death  of  your  son.  It  would  be  inappropriate  for  us  to  discuss  the 
specifics  of  the  case. 

We  share  your  concern  for  fair  and  equal  law  enforcement  services 
for  any  person.  If  this  does  not  occur,  then  processes  are  in 
place  to  rectify  matters,  including  citizen  complaints  to 
government  officials,  and  through  civil  and  criminal  forums.  This 
includes  the  Yakama  Tribe . 
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We  cannot  and  will  not  terminate  our  contract  with  the  Yakama  Tribe 
based  solely  on  what  you  have  described.  By  copy  of  this 
correspondence,  we  are  requesting  that  our  Portland  Area  Director 
share  your  concerns  with  tribal  officials. 

Thank  you  for  bringing  your  concerns  to  our  attention. 

Sincerely, 


iiiLL^  (a  (jyic^^^^^/ 


Deputy  Commissioner  of  Indian  Affairs 
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BERNARD  J.  GAMACHE 
6371  Fort  Road 
Toppenish,  Wa,  98951 
29  January  1996 
509/  865-6422 
FAX  509/  865-6423 


Hilda  A.  Manuel 
Deputy  Commissioner 
Bureau  of  Indian  Affairs 
Department  of  the  Interior 
1849  "C"  Street 
Washington,  D.C.  20240 


Re:  Grass  roots  complaint  from  resident  of 
Yakama  Indian  Reservation 


TO:  Hilda  A.  Manuel 


Dear  Commissioner, 

I  am  compelled  to  write  this  comnunication  to  you  concerning  the 
inappropriate  activities  of  the  Yakama  Indian  Nation, 
particularly  the  performance  of  their  Public  Safety  Division. 

My  name  is  BERNARD  J.  GAMACHE.   I  live  and  work  within  the 
boundaries  of  the  Yakama  Indian  Reservation,  located  in  the  State 
of  Washington,  Yakima  county.   Along  with  my  brothers,  we  operate 
a  family  farm  that  first  started  in  1913.   This  has  been  our  way 
of  life  for  three  generations  now  with  the  fourth  generation 
nearing  completion  of  their  college  requirements  in  Agri- 
business . 

We  farm  over  1000  acres  of  land  on  the  reservation,  part  of  which 
we  own  and  the  rest  we  lease  through  the  Bureau  of  Indian  Affairs 
and  the  Yakama  Tribe.   The  crops  that  we  raise  are  Hops,  Apples 
and  Grapes  all  of  which  are  labor  intensive.   We  are  fortunate  to 
be  farming  in  this  area  and  we  are  pleased  to  be  successful 
enough  to  pay  taxes  in  support  of  this  country  of  the  United 
States . 

There  are  however,  some  serious  problems  here  on  the  reservation, 
problems  of  flesh  and  blood,  life  and  death.   Problems  brought  on 
by  distant  regulations  governing  the  activities  of  Indian  Non- 
Indian  interaction,  which  is  the  subject  of  this  letter. 

My  wife  and  I  have  three  children,   Darren  age  21,  Jered  age  19, 
and  Andrew  age  17.   Two  are  living,  one  is  dead. 
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On  October  25,  1994  10:00  PM,  Jered  was  killed  and  Andy  received 
near  fatal  injuries  while  returning  home  from  a  school  function. 
A  Yakama  Tribal  Police  officer  ran  a  red  light  at  the 
intersection  of  US  Highway  97  and  South  Wapato  Road  and  crashed 
her  car  into  my  sons  pickup.   (EXHIBIT  "A1-A7")   An  investigation 
concluded  that  Jereds  speed  was  17  MPH  as  he  crossed  the  highway 
and  the  speed  of  Tiffany  Martin,  the  tribal  police  officer,  was  a 
minimum  of  68  MPH.   The  remaining  details  of  the  incident  are 
irrelevant  at  this  point  of  discussion  with  the  main  focus  on  the 
double  set  of  standards  being  allowed  by  "Self  Determination"  and 
the  "Soverignty"  Issue. 

There  are  laws  in  the  State  of  Washington  to  prevent  such 
senseless  tragedies,  laws  that  were  paid  for  by  the  blood  of 
others  before  us.   The  Yakama 's  tribal  government  and  their 
tribal  police  choose  not  to  abide  by  those   laws  nor  do  they 
choose  to  follow  their  own  Law  and  Order  Code.   (EXHIBIT  "B") 
Section  50.03.13:  pgs  159  &  160  clearly  outline  the  operational 
proceedure  for  an  emergency  vehicle  yet  the  record  shows  that 
those  rules  were  blatantly  disregarded. 

It  is  also  apparent  that  with  little  to  no  legal  recourse  between 
the  Tribe  and  Non-Indian  citizens  and  the  jurisdictional 
differences  between  Indian  and  Non-Indian  law  enforcement,  the 
pattern  of  insensitivety  toward  Public  Safety  will  continue. 
There  is  absolutely  no  incentive  for  progressive  change  by  the 
Yakama  Indian  Nation.   They  simply  wait  for  the  problem  to  go 
away.   Incidently,  the  location  of  this  mentioned  tragedy  occured 
within  a  special  Safety  Emphasis  area  established  in  1993  and 
named  "The  US  Highway  97  Corridor  Safety  Zone". 

My  rights,  the  rights  of  all  the  Non-Indians  living  on  the 
reservation  under  the  Fifth  and  Fourteenth  Ammendment  of  the  US 
Constitution  have  been  neutralized.  The  1990  Bureau  of  the  Census 
counts  the  population  on  the  Yakama  Indian  Reservation  to  be 
27,522  and  146  on  Yakama  Trust  lands.   Approximately  8600  of 
those  are  enrolled  Yakamas .  (EXHIBIT  "C") 

Activities  considered  to  be  a  Public  Danger  cannot  be  addressed 
when  Soverignty  is  frequently  used  as  a  legal  defense  shield. 
(EXHIBIT  "D1-D5")  This  is  more  than  a  jurisdictional  problem,  it 
is  a  social  problem. 

Since  the  opening  of  our  business  office  in  1990,  on  the  Fort 
Road,  six  miles  west  of  Toppenish,  we  have  observed  many 
instances  of  non-professional  activities  and  total  disregard  for 
Public  Safety  just  from  that  vantage  point.   There  are  other 
citizens  here  on  the  reservation  who  will  bear  witness  to  these 
activities  and  we  have  all  felt  the  same  about  it.   That 
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"Something  needs  to  be  done;  those  Tribal  Police  are  out  of 
control;  they  are  going  to  kill  someone  some  day." 

My  wife  and  I  repeated  the  same  comment,  "Someone  is  going  to  get 
killed"  when  we  saw  a  tribal  police  car  carry  out  a  high  speed 
pass  around  a  stopped  school  bus.   I  remember  that  day  well.   It 
was  October  25,  1994  7:30  AM.  Fifteen  hours  later  that  someone, 
our  son  Jered  was  dead;  Andrew  nearly  killed.   The  Yakama  Indian 
Nation  and  their  Police  had  defiled  Public  Safety.   They  are 
exacting  their  retardation  policies  on  the  reservation  population 
and  have  become  a  public  danger. 

My  family  and  this  community  have  paid  a  tremendous  price  for 
this  deficiency  in  Federal  and  Indian  policy.   I  am  committed  to 
find  change.   This  experiment  of  Self  Determination  should  not  be 
carried  out  at  the  expense  of  human  life.  Our  building  of  a 
family  legacy  has  been  depredated. 

My  three  sons  are  the  investment  that  my  wife  and  I  are  preparing 
to  return  to  society.   Two  to  replace  us  and  one  to  increase  our 
numbers.   That  act  of  October  25,  1994  has  deprived  us  and  this 
community  of  our  investment  property,  investment  opportunity  and 
personal  property. 

The  Treaty  of  June  9  1855  between  the  United  States  and  the 
confederate  tribes  of  the  Yakama  Indian  Nation  has  provided  a 
proceedure  for  grievances  under  Article  VIII  which  states... 
that  the  confederate  tribes  and  bands  of  Indians  "promise  to  be 
friendly  with  all  citizens  thereof  and  pledge  themselves  to 
committ  no  depredations  upon  the  property  of  such  citizens.   And 
should  any  one  or  more  of  them  violate  this  pledge,  and  the  fact 
be  satisfactorily  proved  before  the  Agent,  the  property  taken 
shall  be  returned,  or  in  default  thereof,  or  if  injured  or 
destroyed,  compensation  may  be  made  by  the  government  out  of  the 
annuities . " 

I  am  prepared  to  prove  before  the  Agent  those  depredations 
against  my  family  property,  the  economic  and  community  impact  of 
which  is  currently  being  calculated.   Congress  has  obligated  the 
Agent  through  the  Treaty  of  1855  to  intervene  by  making  the  tribe 
financially  accountable  for  some  limited  activities. 

In  addition,  it  is  obvious  that  the  Yakama  Indian  Nation  Tribal 
Police  have  operated  in  violation  of  the  PL  93-638  contract  which 
allows  for  Police  &  Jail  operations.  (EXHIBIT  "E")   I  can  say 
that  these  activities  have  resulted  in  the  loss  of  life. 


I 

I 
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Simply  and  fundamentally  they  are  not  acceptable  in  this 
community  for  neither  Indian  nor  non-Indian. 

Even  though  PL  93-638  is  considered  a  mature  contract,  I  urgently 
and  with  emergency  request  that  the  funding  be  deleted  from  the 
Yakama  Tribe  and  channeled  to  the  Yakima  County  Sheriff  to 
provide  law  enforcement  services  on  the  reservation  for  all 
27,668  residents  and  visitors  too. 

I  also  would  like  to  state  that  my  interest  in  public  safety  on 
this  reservation  is  driven  by  all  that  has  happened  and  could 
possibly  happen  if  conditions  are  allowed  to  continue.   I  am 
willing  to  assist  with  the  task  of  correcting  the  double 
standards  of  law  that  currently  exist  and  am  serious  about 
wanting  to  improve  the  quality  of  life  for  all  who  reside  here. 

Please  consider  the  seriousness  of  this  issue  and  the  obligation 
of  the  Yakama  Indian  Nation  as  partners  in  a  realistic  modern 
society  by  allowing  this  avenue  of  Article  VIII  for  redress  of  my 
grievances . 


Sincerely, 


^/^^.^..^t,,^^ 


BERNARD  J.  GAMACHE 

Father  of:  JERED  M.  GAMACHE  (Deceased) 
Father  of:  ANDREW  X.  GAMACHE 


cc:  Bruce  Babbit,  Secretary  of  the  Interior 
Hilda  A.  Manuel,  Bureau  of  Indian  Affairs 
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WASHINGTON  STATE  INDIAN  RESERVATIONS 


Mtkxh 


1990  Census* 

Chehalis  Reservation  491 

Colville  Reservaoon 6.957 

Hoh  Reservation    96 

Jamestown  KJallam  Reservation 8 

Jamestown  Klallam  Trust  Lands ....„'...:n4 

Kalispel  Reservaoon 100 

Lower  Elwtia  Reservation 137 

l.tTw»'  ^Iwha  Trust  Lands 0 

Lur  <»sorvaton 3.147 

Maki  servatton t.214 

*       -lesnool  Resevation 3.841 

teshool  Trust  Lands  0 


POPULATION  ON  INDIAN  RESERVATIONS 

1990  Census* 

NIsquaHy  Reservation 578 

NooksacK  Reservation 19 

Nookcack  Trust  Lands 537 

Ozetie  Reservation 12 

Port  GafTTbte  fiw&wi  vation .:552 

PortMa<ison  Reservation 4.834 

Puyatlup  Reservation 32.392 

PuyaHup  Trust  Lands 14 

Ouileute  Reservation 381 

Outnault  Reservation 1.216 

Sauk-Sutattle  Reservation 124 

Shoalwater  Reservation 131 


1990  Census* 

Skokomish  Reservation 614 

Spokane  Reservation 1.502 

Squaxin  Island  Reservation 0 

Squaxin  Island  Trust  Lands 157 

Stitlaguamrsh  Reservation 1 13 

Swinomtsh  Reservation 2.282 

Tulalip  Reservation 7.103 

Upper  Skagit  Reservation 180 

Yakima  Reservation 27.522 

Yakima  Trust  Lands 146 


*  1990  Cansus  populaDon  counts  ara  subject  to  possrbte  corracnon  tor  undarcount  or  owrcouni. 
SourcM  Buraiu  ol  ma  Canius.  USDoparvnani  otComm»rca 
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Wapato  High  School  mourns  tragic  losses 


By  Jamie  Mackc,  Andrea  Redman  and 
Manili  Tranh 

( )vcr  llic  piv;!  few  monllis,  <:tii(lcnls  and 
leathers  at  Wapalo  High  ScIidoI  have 
!;nircred  horn  two  tragic  losses.  In  (lie 
course  of  one  monlli,  Iwo  WA-III  se- 
niors, Jered  M.  Gninachc  and  Ines  Lnra, 
Junior,  have  piisscd  away. 

Bolli  I^ora  and  Gamachc  were  very 
involved  al  Wapalo  I  ligh  School.  Ixira's 
main  emphasis  al  WA-llI  wa.s  witli  Uic 
Indian  ('luh.  lie  wa.s  vice  prcsidenl  his 
.sophomore  year  and  lotik  an  active  pari  in 
llic  club  all  four  yc:\rs.  I  Ic  (raveled  lo  .San 
l>iego,  Calirornia,  lo  perform  as  an  In- 
dian ('lull  Dancer.  He  liel|x.'d  organi/c 
Nalive  Aineiicau  Day  al  WHS,  held  on 
Sepl.  10. 

"This  was  his  la.sl  year  in  Indian  Cliih 
and  he  wanted  it  lo  he  the  best,"  com- 
meiUed  .senior  JatnieJohn.son.hidianChih 
picsidenl.  "lie  wanted  lo  do  hil.s  of 
Ihiiigs." 

According  to  Johnson,  Lo(^  tried  lo  get 
pco|)le  lo  work  with  him.  lie  will  defi- 
nilcly  he  missed  because  he  was  always 
counlcd  im  lo  get  things  done.  "When- 
ever lliey  needed  lo  gel  something  done 
they  would  call  him,"  Johnson  .slated. 
"  Ihey  knew  he  would  get  it  iloiie." 

(iaiuache  was  extiemely  active  iii  the 
I  iue  Alls  Depatlmeul  al  WA-III.  He 
played  tenor  .saxophone  in  the  concert, 


lues  "Junior"  Loiti 


pep  and  marching  bands  and  was  also  in 
llic  award- winning  Jazz  Dand.  1  le  helped 
lo  dasign  tJiis  year's  Homecoming  half- 
time  .show. 

"Besides  his  exceptional  musician- 
ship," Pilgrim  said,  "Jered  al.so  had  an 
extremely  g(M)d  .sen.sc  of  humor,  a  fast  wit 
and  (lie  ability  lo  make  people  around 
him  comrorlahic  and  happy.  lie  was 
willing  to  lake  creative  risks.  Because  of 
that  he  really  did  live  his  life  to  tlic 
fullest." 

Gam.-iche  was  involved  in  the  Drama 
DeparUnenl  and  was  a  'lliree  Slat  'ITics- 
pian.  He  became  head  of  iJic  Technical 
Crew  his  sophomore  year  and  ran  lights 
on  almost  all  school-related  productions. 
Although  he  was  usually  involved  in  back 
stage  pr(Hluction,  he  stepped  on  stage  his 
sophomore  year  as  Master  of  (!eremo- 
ities  with  Kevin  I'ulker  al  tlie  Variety 
Show.  His  most  memorable  acting  role 
was  tlial  of  Orin  Scrivello,  llic  demented 
dentist,  in  la.sl  year's  musical,  "I/ittIc 
Shop  of  Horrors." 

"Without  Jered,  a  lot  of  Uie  produc- 
ti(ms  would  not  have  been  possible," 
Drama  Advisor  Dana  l.cmieux  slated. 

Gamachc  wa.s  al.so  known  a.s  "Com- 
mercial King"  during  his  .sophomore  and 
junior  years.  G:unache  and  many  others 
designed  commercials  for  major  school 
events  such  as  tlic  Be:ui  I'ced,  the  Senior 
(;iass  Taco  I'eed,  and  the  Canned  I'ood 
Drive.  'Ilicy  used  humor  and  crazy  ac- 
tions to  promote  what  they  adverti.scd, 
and  liic  commercials  became  a  .sort  of 
traditional  WA-III. 

Gamachc  lettered  in  golf  two  years. 
He  also  participated  iuI.ettenncii.sClub, 
Natioiuil  Honor  Society,  DramaClub and 
Science  Club. 

Ilolli  Gamachc  and  l.ora  were  dedi- 
cated lo  activities  outside  of  .school, 
(iaiuache  was  very  involved  in  music  of 
all  kinds,  lie  w;ls  a  pail  of  the  Yakima 
Valley  ("ommunity  College  Jazz  Dand. 
where  he  played  tenor  .saxophone.  He 
also  traveled  to  Port  Townsend  for  a 
summer  jazz  .session. 

"Jered  wa.s  in  every  group  I've  ever 
conducted  from  conceit  band,  jazz  band 
and  the  pit  orchestra  for  "Utile  Shop  of 
Honors"  to  pl.aying  in  the  YVC('  jazz 


Jered  M.  Gninachc 

band,"  Pilgiim  slated.   "I  .saw  him  a  lot 
and  I  really  mi.ss  him  and  all  he  added." 

Lora  was  very  in  vol  vcd  in  the  All  Tribes 
Christian  Church  and  many  Nalive  Ameri- 
can youth  prograni.s.  I  Ic  w:ls  chairman  of 
the  Yakama  Nation  Youth  Council.  'Iliis 
led  him  lo  attend  a  conference  iiiMimie- 
sola  and  take  part  in  llie  Listen  Together 
Program.  Lora  was  al.so  involved  in 
\  Inily,  a  drug  and  alcohol  awareness  pro- 
gram for  Native  American  youth  that 
encouraged  them  lo  .say  no  to  drugs  and 
alcohol.  He  was  chairman  of  the  l?csi- 
deiuial  Youth  Council,  which  tiicd  lo 
involve  youth  who  lived  in  die  Indian 
Project  Housing  in  positive  activities  and 
encouraged  tlicm  lo  say  "no"  to  drugs. 
I.oia  also  organized  a  food  diive  for 

nianksgiving  and  Christinas,  l.oia  told 
Johnson  his  reason  for  doing  this  was 
bccaii.se  it  fell  good  to  do  soiuclhing  for 
other  people. 

l.oia  was  descrihed  as  a  "eoni|K'lilive 
leader."  I  le  competed  very  liai d  lor  le.ul- 
eiship  positions,  but  he  had  noliaid  leel- 
ings  if  ho  didn't  get  llicin.  "I  lluiughl  he 
would  leave  his  maik,  that  he  would 
leave  .something  heliind,"  acknowledged 
Johnson,  "but  I  will  always  reincudier  his 
.smile." 

Gainaclie  and  l.ora  ad<lcd  much  lo  iile 
at  WA-III  with  their  personal  (|u.ililies 
and  their  involvement.  Both  will  be 
missed  gieally  by  all  who  knew  lliem 
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r.Fr.TinN  SD.n^.n:  persons  working  on  highway  right-of-way  - 

EXCEPTIONS 
Unless  specifically  made  applicable,  the  provisions  of  the  chapter 
except  those  contained  in  Section  50.09.01  through  Section  50.09.13 
shall  not  apply  to  persons,  motor  vehicles  and  other  equipment 
while  engaged  in  work  within  the  right-of-way  of  any  highway  or 
roadway  but  shall  apply  to  such  persons  and  vehicles  when  traveling 
to  or  from  such  work. 

SFrTION  Sn.n3.13:   AUTHORIZED  EMERGENCY  VEHICLES 

(1)   The  driver  of  an  authorized  emergency  vehicle,  when  responding 
to  an  emergency  call  or  when  in  the  pursuit  of  an  actual 
suspected  violator  of  the  law  or  when  responding  to  but  not 
upon  returning  from  a  fire  alarm,  may  exercise  the  privileges 
set  forth  in  this  section,  but  subject  to  the  conditions  herein 
stated . 

{2\      The  driver  of  an  authorized  emergency  vehicle  may: 


'■) 


(a)   Park  or  stand,  irrespective  of  the  provisions  of  this 

/'  .  chapter; 

[{bY     Proceed  past  a  red  or  stop  signal  or  stop  sign,  but  only 

.^  after  slowing  down  as  may  be  necessary  for  safe  operation: 
'(c)   Exceed  the  maximum  speed  limits  so  long  as  he  does  not 

endanger  life  or  property; 
(d)   Disregard  regulations  governing  direction  of  movement  or 
turning  in  specified  directions. 

(3)   The  exemptions  herein  granted  to  an  authorized  emergency  vehicle 
shall  apply  only  when  such  vehicle  is  making  use  of  visual 
signals  except  that: 

(a)  An  authorized  emergency  vehicle  operated  as  a  police 
vehicle  need  not  be  equipped  with  or  display  a  red  light 
visible  from  in  front  of  the  vehicle; 

(b)  Authorized  emergency  vehicles  shall  use  audible  signals 
when  necessary  to  warn  others  of  the  emergency  nature  of 
the  situation  but  in  no  case  shall  they  be  required  to 
use  audible  signals  while  parked  or  standing. 

EXHIBIT  B 
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-'^    3 
(4)  ythe   foregoing  provisions  shall  not  relieve  the  driver  of  an 

authorized  emergency  vehicle  from  the  duty  to  drive  with  due 

regard  for  the  safety  of  all  persons,  nor  shall  such  provisions 

protect  the  driver  from  the  consequences,  of  his  reckless 

disregard  for  the  safety  of  others. 

Chapter  50.05  TRAFFIC  SIGNS.  SIGNALS  AND  MARKINGS 

SECTION  50.05.01:   OBEDIENCE  TO  AND  REQUIRED  TRAFFIC-CONTROL  DEVICES 

(1)  The  driver  of  any  vehicle  and  every  pedestrian  shall  obey  the 
instructions  of  any  official  traffic-control  device  applicable 
thereto  placed  in  accordance  with  the  provisions  of  this  Title, 
unless  otherwise  directed  by  a  traffic  or  police  officer,  subject 
to  the  exception  granted  the  driver  of  an  authorized  emergency 
vehicle  in  this  chapter. 

(2)  No  provisions  of  this  chapter  for  which  signs  are  required  shall 
be  enforced  against  an  alleged  violator  if  at  the  time  and  place 
of  the  alleged  violation  an  offical  sign  is  not  in  proper  positior 
and  sufficiently  legible  or  visible  to  be  seen  by  an  ordinarily 
observant  person.   Whenever  a  particular  section  does  not  state 
that  signs  are  required,  such  section  shall  be  effective  even 
though  no  signs  are  erected  or  in  place. 

(3)  Whenever  official  traffic-control  devices  are  placed  in  position 
approximately  conforming  to  the  requirements  of  this  Title, 
such  devices  shall  be  presumed  to  have  been  so  placed  by  the 
official  act  or  direction  of  lawful  authority,  unless  the 
contrary  shall  be  established  by  competent  evidence. 

(4)  Any  official  traffic-control  device  placed  pursuant  to  the 
provisions  of  this  Title  and  purporting  to  conform  to  the  lawful 
requirement  pertaining  to  such  devices  shall  be  presumed  to 
comply  with  the  requirement  of  this  Title,  unless  the  contrary 
shall  be  established  by  competent  evidence. 

SECTION  50.05.05:  traffic-control  signal  legend 

Whenever  traffic  is  controlled  by  traffic-control  signals  exhibiting 
different  colored  lights,  or  colored  lighted  arrows,  successively  one 
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"««.T  naFca  TO. 


United  States  Department  of  the  Interior 

BUREAU  OF  INDIAN  AFFAIRS 

YAKIUA  Agency 

P.O.  BOX  632 
TOPPENISH.  WA     98948- 

October  28,  1988 


Mr.  Leo  Heck,  Secretazy 
General  Council 
VutLty  SrlTB 
TeppealAh,  11      98948 

Dear  Mr.' Aleck:   -•      -•      •        "  -  —  • 

In  response  to  roar  questions  October  21,  1988  concerning  employee 
responsibilities  and  the  distribution  of  funds  in  the  P.L.  93-638  Contract  for 
Police  aM  Jail  Operations  the  f  oUowlnc  is  prorided: 


qdcrn 


1.  All  PiL.  93-638  Contract  employees  are  tribal  emplorees. 

in  contract  eaplojees  are  subject  to  the  tribe's  policies  and  procedures 
(■eanlnc  the^  are  nader  the  tribe's  personnel  aanual).  There  is  one 
exception  to  this  general  role  and  that  is  that  police  personnel  are 
afforded  the  saae  ri^ts  and  protections  as  BIA  police  personnel  when 
adrerse  actions  are  inrolTed. 

3.  There  are-both  tribal  and  KA- funds  in  itfae-^olice  and  jail  prograa. 

4.  The  Chief  of  Police  position  is  one  that  is  funded  vith  contract  funds. 

5.  A  eopj'  of  the  position  description  for  the  Chief  of  Police  can  be 
obtained  froa  Tribal  Personnel. 

I  hope  I  hare  answered  all  of  toot  ({nestlons.  If  jrou  still  have  need  of 
creator  detailed  InfoTBatiea  I  vonld  suffest  you  contact  the  Tribal  Coimcil 
Chalman.  (then  we  contract,  ve  contract  with  the  Tribal  Council  and  refer 
specific  requests  to  the  council.) 

Sineerely, 


Bivard  R.  Ljc 
AdainistratiTe'Officer 
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TO:  Honerable  John  McCain  60918.3 

Chairman  Indian  Affairs  Committee 

FROM:  Rene  E.  Gamache 

AMBROSE  GAMACHE  FARMS,  INC. 

6970  Fort  Road 
Wapato,  WA  98951 


DATE:  September  18, 1996 

RE:  Anecdotal  Testimony  Pertaining  to  Yakama  Indian  Nation  Tribal  Police 


I  work  for  a  family  farm  located  within  the  boundaries  of  the  Yakama  Indian  Nation.  This 
testimony  pertains  to  conduct  by  a  Yakama  Nation  Police  Officer,  who  I  identify  as  "Sam". 

Our  company  employs  Jose  Garcia.  Jose  is  our  lead  irrigator.  He  is  dependable;  he  is  reliable. 
Because  of  our  support,  he  acquired  a  current,  valid  Washington  State  Driver's  Liscense.  His 
new,  current,  valid  Washington  State  Driver's  Liscense  and  the  Yakama  Nation  Police  Officer  - 
"Sam"  -  cause  this  testimony. 

One,  clear,  summer  morning  we  instructed  Jose  on  his  daily  irrigation  assignments.  Because  of 
the  amount  of  work,  he  had  Juan  to  assist  They  entered  one  of  our  pickup  trucks;  drove  to  Fort 
Road  (SR222);  stopped;  entered  traffic  in  front  of  Sam. 

I  was  enroute  to  other  duties;  entered  traffic  behind  Sam.  We  drove  to  a  nearby  traffic 
intersection.  There,  Jose  signalled  a  left  turn;  paused  for  oncoming  traffic;  turned  left.  Then, 
Sam  did  a  strange  thing  -  he  also  turned  left.  After  a  short  distance,  Sam  used  his  bar  lights  to 
signal  Jose  to  stop. 

Because  my  men  had  done  nothing  wrong;  because  the  vehicle  driven  by  Jose  had  properly 
operating  stop  lights  and  turn  signals;  because  our  work  schedule  could  be  afTected  by  this  stop; 
I  followed.  I  passed  Sam  and  Jose.  And,  stopped. 

Sam  -  in  English  -  asked  Jose  questions.  Jose,  via  verbal  responses  and  hand  gestures  indicated; 
"I  don't  know.  I  don't  know.  I  dont  know."  Because  Jose  does  not  write  or  speak  English,  his 
words  were  true. 

Sam  eventually  responded  to  my  inquiry  as  to  why  he  stopped  my  personnel  and  a  vehicle  I 
owned.  He  did  not  observe  a  valid  or  any  license  plate  on  the  back  of  the  truck. 
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I  pointed  to  a  "Q  sticker"  mounted  on  the  fix)nt  windshield  of  the  stopped  vehicle.  Sam  did  not 
know  the  "Q  sticker"  grants  farm  exempt  status  to  vehicles  operating  within  a  limited  number  of 
miles  of  their  garaged  location. 

My  concerns  about  Sam's  conduct: 

••  police  officer's  "should"  know  about  the  laws  they  are  enforcing 

►  police  officer's  "should  not"  be  surprised  or  frustrated  when  encountering  non-English 
speaking  personnel  in  this  region 

►  tribal  jurisdiction  does  not  extend  to  non-tribal  personnel 
»■  tribal  jurisdiction  does  not  extend  to  non-tribal  vehicles 
What  was  Sam  doing?  It  wasn't  his  duties. 

Sincerely, 


Kjifs/^J-'  '-      yV<iv»«»-c/C.>-- 


Rene  E.  Gamache 
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Kevin  Riel 
Harrah  WA. 
17  September  1996 


Honorable  John  McClain,  Chairman 

Committee  on  Indian  Affairs 

U.S.  Senate 

838  Hart  Senate  Office  Building 

Washington  D.C.  20510 

Page  1  of  2 

RE:  Tribal  Police  Activities 

TO:  Honorable  John  McClain 

Dear  Sir, 

On  Friday  2  August  1996  at  around  7:00  PM  my  partner  and  I  were 
nearly  envolved  in  an  accident  that  would  be  classified  as  a  near 
miss  . 

We  are  members  of  a  local  volunteer  fire  department  and  we  were 
finishing  up  work  at  an  accident  scene  just  North  of  the  town  of 
Harrah  at  the  intersection  of  North  Harrah  road  and  Progressive 
road.   An  Indian  motorist  had  failed  to  stop  at  the  stop  sign  and 
came  to  rest  in  a  ditch.   The  Yakama  Tribal  Police  were  present 
at  the  scene. 

We  left  the  scene  in  the  emergency  vehicle  that  we  responded  in 
and  returned  to  the  Harrah  station  for  more  supplies.   An 
accident  had  been  reported  over  the  monitor  and  we  anticipated 
that  we  would  be  responding. 

We  were  dispatched  to  that  scene  at  the  intersection  of  Fort  road 
and  Shaker  Church  road.   Fireman  Jim  Morford  was  driving  the 
Rescue  truck  and  I  was  a  passenger. 

Approximately  three  quarters  of  a  mile  South  of  town  we 
encountered  a  pedestrian  walking  on  the  narrow  shoulder  of  the 
road.   We  were  traveling  55  to  60  MPH  in  response  to  the  call  and 
the  driver  partially  moved  the  fire  truck  into  the  North  bound 
lane  to  avoid  hitting  the  pedestrian.   Our  lights  and  siren  were 
active . 

Suddenly  a  Yakama  Indian  Nation  Police  vehicle  passed  from 
behind.   He  was  traveling  so  fast  that  we  did  not  notice  his 
approach  nor  could  we  hear  his  siren  over  the  top  of  our  own. 

The  Tribal  vehicle  had  to  use  the  North  bound  shoulder  for 
passage  to  avoid  a  collition  with  our  Rescue  truck  and  his 
vehicle  caused  rocks  and  dust  to  be  thrown  onto  the  roadway.  It 
appeared  that  he  was  having  difficulty  maintaining  control  of  his 
vehicle. 


ii 
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Honorable  John  McCain 
17  September  1996 
Page  2  of  2 


At  the  accident  scene,  the  incident  was  reported  to  the  training 
officer  from  the  County.   He  and  the  both  of  us  went  to  talk  to 
the  Tribal  officer. 

The  Tribal  officer  agreed  that  "it  was  a  close  call",  "stated 
that  he  didn't  see  the  pedestrian  untill  it  was  to  late",  and 
"that  he  gave  it  more  gas  to  get  around  quicker". 

He  did  not  deny  that  he  was  traveling  in  excess  of  80  MPH .   When 
we  asked  him  if  he  felt  that  his  actions  were  safe,  he  stated 
"that  the  State  Patrol  pursues  at  80  all  the  time".   When 
reminded  that  he  wasn't  in  pursuit,  he  stated  that  "he  was  first 
aid  and  CPR  certified  and  that  when  he  responds,  he  steps  it  up, 
that  he  passes  ambulances  all  the  time,  he  has  been  of  the  force 
for  21  years,  puts  his  life  on  the  line  every  day  and  has  taken  a 
bullet." 

This  officers  role  at  the  scene  was  traffic  control.   The  opinion 
of  the  training  officer  from  the  county  was  that  trafic  control 
was  necessary,  but  did  not  need  an  emergency  response  to  the 
scene,  just  for  traffic  control. 

The  Tribal  Police  officer's  attitude  was  that  he  would  continue 
to  operate  as  usual . 


Kevin  Riel 

Volunteer  Captain/EMT-0 
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Bernard  J.  Gamache 

7820  Ashue  Road 

Hapato,  Washington  98951 


Sheriff  Doug  Blair 

Yakima  County  Sheriff's  Dept. 

128  North  2nd  Street 

Yakima,  Washington  98901-2631 

18  Feb.  1995 


Sheriff  Blair, 

My  name  is  Bernard  Gamache,  a  farm  operator  from  Wapato  in 
Yakima  county.   I  live  and  work  within  the  boundaries  of  the 
Yakima  Indian  reservation  with  my  family.   And  I  provide  jobs  to 
others  encouraging  them  to  travel  to  and  from  my  place  of 
business . 

I  am  writing  to  you  to  express  my  concerns  about  your  plan  to 
deputize  the  Yakama  Indian  Nation  tribal  police  to  assist  the 
Yakima  County  Sheriff  Department  with  law  enforcement  on  the 
reservation.   This  communication  is  in  opposition  to  your 
proposal  and  I  submit  this  letter  for  the  public  record. 

In  the  United  States,  you  are  the  chief  law  enforcement  officer 
of  a  county  charged  in  general  with  the  keeping  of  the  peace  and 
the  execution  of  court  orders. 

The  people  who  live  within  the  boundaries  of  the  Yakama  Indian 
Reservation  deserve  the  same  quality  of  peace  keeping  and 
application  of  law  as  all  other  citizens  of  the  County  and  State. 
Your  proposal  would  severely  compromise  your  responsibilities  to 
us  the  residents  of  this  county.  The  laws  between  Indians  and 
non-Indians  is  biased  and  unfair.   There  is  no  legal  recourse 
when  the  Tribal  Police  cause  damage,  injury  or  death  due  to  their 
misconduct.   A  life  is  discarded  like  some  bit  of  garbage  upon 
the  ground. 

The  county  sheriff  should  not  hold  the  county  responsible  for  the 
actions  of  personnel  who  are  not  accountable  to  the  laws  of  the 
State  of  Washington.   It  would  be  extremely  inappropriate  to 
enlist  personnel  to  enforce  our  laws  who  are  not  subject  to  those 
same  laws.   A  "do  as  I  say  not  as  I  do  situation".   An  agreement 
or  compact  is  always  one  sided  because  of  the  Soverignty  issue. 

A  plan  to  deputize  the  Tribal  Police  would  leave  the  reservation 
area  without  any  real  law  enforcement.   I  believe  that  existing 
sheriff  deputys  would  be  reassigned  to  off  reservation  arenas 
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leaving  us,  the  non-Indians,  at  the  mercy  of  this  inept 
organization  of  immitations.   I  predict  an  increase  of  harassment 
of  non-Indians  by  Tribal  Police  using  not  only  their  soverignty 
shield  but  also  hiding  behind  the  sheriff  badge. 

How  am  I  to  distinguish  between  the  trained  and  the  untrained 
Tribal  Police.    I  believe  it  to  be  best  to  not  interact  for  fear 
of  my  personal  safety  and  rights  violations  without  legal 
recourse.   It  is  best  that  tribal  members  who  are  truely 
dedicated  to  law  enforcement  become  Yakima  County  sheriff 
deputies,  subject  to  the  laws  of  the  State  and  then  be  enlisted 
to  help  serve  the  purpose  of  the  Cotmty  Sheriff  Department.   Only 
when  the  Tribal  Police  qualify  as  sheriff  deputies,  only  when 
they  wear  the  same  uniforms  as  sheriff  deputies,  only  when  they 
are  subject  to  the  same  laws  as  all  other  state  citizens  will 
they  be  able  to  provide  adequate  law  enforcement  to  those  on  the 
reservation. 

The  county  needs  this,  this  community  demands  this.   Anything 
less  jeopardizes  the  peace  and  safety  of  the  citizens  of  the 
state  who  reside  on  this  reservation.   Community  morale  is  at  an 
all  time  low.   The  Tribal  Police  have  earned  very  little  respect 
and  a  great  deal  of  mistrust.   Their  past  and  present  performance 
record  clearly  demonstrates  this.   To  increase  the  interaction 
between  Tribal  Police  and  non-Indians  would  be  a  terrible 
mistake;  the  discrepancies  must  be  taken  care  of  first.   I  fear 
for  the  safety  of  my  remaining  family,  my  neighbors  and  my  work 
crews,  not  from  crime  but  from  the  Yakama  Tribal  Police. 

To  use  the  Tribal  Police  as  a  cure  is  worse  than  the  crime. 
There  is  no  doubt  that  the  Yakama  Tribal  Police  have  made  their 
contribution  to  the  loss  of  life  of  innocent  citizens  within  this 
county. 

I  commend  you  Sheriff  Blair,  for  trying  to  find  a  solution  for  us 
here  on  the  reservation,  but  there  can  only  be  an  increase  of 
frustration  and  grief  with  your  plan.   A  better  solution  would  be 
a  funding  plan  similar  to  the  special  levy  adopted  by  the  city  of 
Toppenish  designed  to  provide  for  additional  trained  law 
enforcement  officers.   Then,  we  the  citizens  of  the  county,  would 
be  able  to  dictate  by  vote  the  level  of  law  enforcement  we  want 
in  addition  to  that  allocated  to  us  by  the  County  Commissioners. 

Those  communities  located  within  the  boundaries  of  the  Yakama 
Indian  Reservation  deserve  better  for  their  part  in  contributing 
to  the  local.  State  and  Federal  economies. 

Sincerely,  ^ 


Bernard  J.  Gamache 
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Shenlf  Blair, 

We  here  the  undersigncrs  ftilly  support  the  letter  written  to  you  by 
Bernard  J.  Gainache  regarding  the  deputizing  of  Yakinia  Tribal  Pohce. 
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Sheriff  Blair. 

We  here  the  undersigners  fully  support  the  letter  written  to  you  by 
Bernard  J.  Gamache  regarding  the  deputizing  of  Yakima  Tribal  Police. 


nw. 
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BERNARD  J.  GAMACHE 
6371  Fort  Road 
Toppenish,  Wa ,  98951 
26  February  1996 
509/  865-6422 
FAX  590/  865-6423 


Harry  A.  DeLashmutt 
BUREAU  OF  INDIAN  AFFAIRS 
Law  Enforcement  Services 
1849  C  ST.  NW.  MS-1342 
Washington  D.C.  20240 
202/  208-5786 
Fax  202/  208-6170 
Page  1  of  2 


Re:  Public  safety  violations;  PL  93-638  infractions  by 
Yakama  Indian  Nation  Tribal  Council,  Law  and  Order 
Conunittee,  Public  Safety  Division  and  the  YIN  Tribal  Police 


TO:  Harry  De  LaShmutt 


Dear  Sir, 

As  per  your  request,  I  am  submitting  a  list  of  individuals  who 
have  experienced  and/or  witnessed  activities  enacted  by  the 
Yakama  Indian  Nation  Tribal  Police  that  are  contrary  to  public 
safety  and  the  PL  93-638  contract.   There  is  however  another 
group  of  individuals  who  are  concerned  about  retaliation  from  the 
Tribe  and  are  not  yet  willing  to  comment. 

I  will  be  the  first  to  claim  standing  by  beginning  this  list  with 
my  name.   The  Tribe's  arrogant  attitude  has  caused  the  death  of 
my  son  Jered  and  near  fatal  injuries  to  my  second  son  Andrew. 
That  day  has  initiated  the  vigilance  that  has  led  to  the 
determination  that  the  Yakama  Indian  Nation  Tribal  Police  cannot 
be  allowed  to  continue  operations  as  such  or  more  death  and 
suffering  will  surely  follow. 

I  continue  to  urge  that  the  Bureau  Of  Indian  Affairs  act  with 
emergency  in  responding  to  my  plea.   Delete  the  funding  that 
provides  for  police  and  jail  operations  of  the  Yakama  Indian 
Nation  through  the  PL  93-638  contract. 
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Bernard  J.  Gamache 
Norm  Cleveringa 
Dan  Clements 
Doug  Blair 
Paul  Gamache 
Rene  Gamache 
Harvey  Waggener 
Mitch  Underwood  DVM 
Jody  Hert 
Steve  Hert 
Aric  Gamache 
Larry  Nelson 


509  865-6422 
509  829-5636 
509  865-3763 
509  574-2600 
509  865-2962 
509  865-2964 
509  877-2311 
509  865-3435 
509  848-2622 
509  848-2622 
509  332-1934 
509  848-2814 


Agriculturalist 

Field  Man/scout 

Equipment  Salesman 

Yakima  County  Sheriff 

Agricultural ist 

Mechanical  Engineer 

Machine  Fabricator 

Veterinarian 

Food  Service 

Fire  Department  Volunteer 

Student 

Zone  Chief,  Gamache  Fire 
Department 


Thank  you  for  your  consideration  in  acting  on  my  complaint. 
Awaiting  to  hear  from  you  about  your  investigation  of  this 
matter. 


Sincerely, 


Bernard  J.  Gamache 
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